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1713 


Fortesque, De Laudibus Legum Angli® ... 

Fortescue’s Reports, fol., 1 vol., 1692 — 1730 
Foster’s Crown Cases, 1 vol., 1708 — 1700 

Fountainhall’s Decisions, Court of Session (Scotland), fol., 2 vols., 

1078—1712 

M. C. Fox and T. B. C. Smith’s Reports, King’s Bench (Ireland), 
2 vols., 1822 — 1825 ... ... ... ... ... ... 

J. S. Fox and 0. L. Smith’s Registration Cases, 1 vol., 1886 — 
1895 


Fraser (Simon), Election Oases, 2 vols., 1793 

Freeman’s Reports, Chancery, 1 vol., 1660 — 1700 
Freeman’s Reports, King’s Bench and Common Pleas, 1 vol., 
1070—1704 


Scot. 
S. Af. 

Scot, 


Scot. 



Scot. 

Eng. 

Eng. 


Ir. 

Eng. 

Eng. 

Scot. 

Eng. 

Eng. 

Eng. 

Scot. 

Ir. 

Eng. 

Eng. 

Eng. 

Eng. 


Eng. 
1. Af. 


Gregorowski’s Reports of the High Court of the Orange Free 
State from 1883 ... 

Nova Scotia Reports (Geldert & Russell) ... 


General Index Digest 

Gale and Davison’s Reports, Queen’s Bench, 3 vols., 
1843 



Gale’s Reports, Exchequer, 2 vols., 1885 — 1830 ... 

New Zealand Gazette Law Reports 

Geldert’s Digest 

Gibson’s Codex Juris Ecclesiastic! Anglican! 

Giffard’s Reports, Chancery, 5 vols., 1857 — 1805 ... « ... 

Gilbert’s Oases in Law and Equity, 1 vol., 1713 — 1714 
Gilbert’s History and Practice of the Court of Common Pleas 
Gilbert’s Reports, Chancery and Exchequer, fol., 1 vol., 1700— 
1726... ... ... ... ... ... ... ... ... 


Gilm our and Falconer’s Decisions, Court of Session (Scotland), 
2 parts, Part I. (Gilmour) 1661 — 1066, Part II. (Falconer) 
1081 — 1686... ... ... ... ... ... ... ... 


Glyn and Jameson’s Reports, Bankruptcy, 2 vols., 1819 — 1828 
Glanville, De Legibus et Consuetudinibus Regni Anglia 

Glanville’s Election Cases, 1 vol., 1023 — 1024 

Glascock’s Reports (Ireland), 1 vol., 1831 — 1832 ••• ••• 

God bolt’s Report®, King's Bench, Common Fleas, and Exche- 
quer, I toL, 1674 — 1687 


S. Af. 
Can. 
Can. 


Eng. 



Can. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng; 


Scot. 

Eng. 

Eng. 

Ir. 

Eng. 



Reports included m this Work and their Abbreviations. 


XXI 


ldab. 


in's Patent Oases 

... 


J O 

A N. 

A Tw 

A W. 

B. R. (preceded by 
ate) 

3 

b. o. ”* ;;; 

L. Oas. 
j. Adm. 

?. Con. 

?. Bcc. 

les 

O. L. *•« 

e, P. C. 

i. 

A Ruth. ... 

• & W. 



•d 

*e 

wk. P. O. ... 

y 

y A Marr. 

yes 

yes A Jo. 

n. A M. 

*• ... ... 

3. ... ... 



T 

t, Adm. 

t, Bq. ... 

t f K. B. 
t, N. P. 

ne, Ct. of Sees. 

Kong L. R. 

3. A Colt. 

3. A Pfa. ... 

*n A H. 
v. Supp. 

v. O. 

v. C. 8. 

*. K. B. 
v. P. L. 
i. A B. 

iron’s B. C ... 
ae 


• Bl» ... 

3e 


Gouldsborough’s Reports, Queen's Benoh and King's Bench, 1 
vol., 1586 — 1601 ... ... ... ... ... ... ... 

Gow’s Reports, Nisi Prius, 1 vol., 1818 — 1820 ... 

Upper Canada Chancery (Grant) ... 

Griffin’s Patent Cases, 1884 — 1887 

Gwillim’s Tithe Cases, 4 vols., 1224 — 1824 


Hertzog’s Repor 
~ “‘0,1893 


. orts of the High Court of the South African 

Republic, 1893 

Hurlstone and Coltman’s Reports, Exchequer, 4 vols., 1862 — 

1866.. . ... n. ... ... ... ... ... ... 

Hurlstone and Norman’s Reports, Exchequer, 7 vols., 1856 — 

1862 

Hall and Twells* Reports, Chancery, 2 vols., 1848 — 1860 
Hurlstone and Walmsley’s Reports, Exchequer, 1 vol., 1840 — 

_ 1841 ... ... ... ... ... ... ... ... ... 

Hansell’s Reports of Bankruptcy and Companies’ Winding up 

Oases, 3 vols., 1915—1917 (e.g. 9 [1916] H. B. R.) 

Reports of the High Court of Griqualand West ... 

Hodgin’s Election Reports ... 

Clark’s Reports, House of Lords, 11 vols., 1847 — 1866 

Haggard’s Reports, Admiralty, 3 vols., 1822 — 1838 
Haggard’s Consistorial Reports, 2 vols., 1789 — 1821 

Haggard’s Ecclesiastical Reports, 4 vols., 1827 — 1833 

Hailes ’s Decisions, Court of Session (Scotland), 2 vols., 1766 — 

1791 .. . ... ... ... ... ... ... ... ... 

Hale’s Common Law 

Hale's Pleas of the Crown, 2 vols. 

New Brunswick Reports (Hannay) 

Harrison and Rutherford’s Reports, Common Pleas, 1 vol., 1865 

—1866 

Harrison and Wollaston’s Reports, King’s Bench and Bail 

Court, 2 vols., 1835—1836 

Harcarse’s Decisions, Court of Session (Scotland), fol., 1 vol., 

1681—1691 

Hardres’ Reports, Exchequer, fol., 1 vol., 1655 — 1669 

Hare’s Reports, Chancery, 11 vols., 1841 — 1853 
Hawkins’s Pleas of the Crown, 2 vols. 

Hay's Reports 

Hay A Marriott’s Decisions, Admiralty, 1 vol., 1776 — 1779 
Hayes’s Reports, Exchequer (Ireland), 1 vol., 1830 — 1832 
Hayes and Jones’s Reports, Exchequer (Ireland), 1 vol., 1832-^- 

1 834 .. . ... ... ... ... ... ... ... ... 

Hemming and Miller’s Reports, Chancery, 2 vols., 1862 — 1865 
Hetley’s Reports, Common Pleas, fol., 1 vol., 1627 — 1631 
Hobart’s Reports, Common Pleas, fol., 1 vol., 1613 — 1626 
Hodges’ Reports, Common Pleas, 3 vols., 1835 — 1837 ... 

Hogan’s Reports, Rolls Court (Ireland), 2 vols., 1816 — 1834 ... 
W.^Holt’s Rule of the Road Cases, Admiralty, 1 vol., 1863 — 

W. Holt’s Equity Reports, 2 vols., 1845 

Sir John Holt’s Reports, King’s Bench, fol., 1 vol., 1688 — 1710 

F. Holt’s Reports, Nisi Prius, 1 vol., 1815—1817 

Home's Decisions, Court of Session (Scotland), fol., 1 vol., 1736— 

1744.. . ... ... ... ... ... ... ... ... 

Hong Kong Reports Hong 

Hopwood and Coltman’s Registration Cases, 2 vols., 1868 — 

1878 

vol., 1863— 


Eng. 

Eng. 

Can. 

Eng. 

Eng. 


S. Af. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 
S. Af. 
Can. 
Eng. 
Eng. 
Eng. 
Eng. 

Scot. 

Eng. 

Eng. 

Can. 

Eng. 

Eng. 

Scot. 

Eng. 

Eng. 

Eng. 

Ina. 

Eng. 

Ir. 

Ir. 

Eng. 

Eng. 


Eng. 

Ir. 

Eng. 

Eng. 


Hopwood and PhHbrick’s Registration Cases, 1 
1867 ... ... ... ... ... ... 

Horn and Hurlstone’s Reports, Exchequer, 2 vols., 1838 


-1839 


Hovenden’s Supplement to Vesey Jun.’s Reports, Chancery, 

2 vols., 1753 — 1817 ... ... ... ... 

Howard’s Chancery Practice 

Howard’s Supplement to Rules, etc., of the High Court of 
Chancery in Ireland 

Howard’s Equity Exchequer 

Howard on the Popery Laws 

Hudson and Brooke’s Reports, King’s Bench and Exchequer 
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Eng. 

Eng. 

Eng. 

Eng. 

Eng. 
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Eng. 
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Soot. 
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Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Can. 
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arran ... ... Kilkerran’s Decisions, Court of Session (Scotland), fol., 1 vol., 

1738—1762 ! Scot. 

A Omb. ... ... Knapp and Ombler’s Election Cases, 1 vol., 1834 — 1835 ... Eng. 

>p ... ... Knapp’s Reports, Privy Council, 3 vols., 1829 — 1838 ... ... Eng. 

... ... ... Knox’s Reports ... ... ... ... ... ... ... Aus. 

t. A W. Rat. App. Konstam and Ward’s Reports of Rating Appeals, 1 vol., 1909— 

1912 Eng. 

t. Rat. App. ... Konstam *s Reports of Rating Appeals, 2 vols., 1894 — 1904 ... Eng. 

G. temp . Plunk. ... Lloyd and Goold’s Reports temp, Plunkett, Chancery (Ireland), 

1 vol., 1834—1839 Ir. 

G. temp . Sugd. ... Lloyd and Goold’s Reports temp, Sugden, Chancery (Ireland), 

1 vol., 1836 ... ... ... ... ... Ir. 

Welsh. ... ... Llovd and Welsby’s Commercial and Mercantile Cases, 1 vol., 

1829 — 1830 ... ... ... ... ... ... ... ... Eng. 

A M. Gaz. ... Local Courts and Municipal Gazette ... ... ... ... Can. 

J. ... ... ... Lower Canada Jurist ... ... ... ... ... ... Can. 

L. J. ... ... Lower Canada Law Journal ... ... ... ... ... Can. 

R. ... ... Lower Canada Reports ... ... ... ... ... ... Can. 

R. ... ... Local Government Reports, 1902 — (current) ... ... ... Eng. 

Adm. ... ... Law Journal, Admiralty, 1866 — 1876 ... ... ... ... Eng. 

Bey. ... ... Law Journal, Bankruptcy, 1832 — 1880 ... ... ... ... Eng. 

C. O. ... ... Law Journal (County Courts Reporter), 1912 — (current) ... Eng. 

O. P. ... ... Law Journal, Common Pleas, 1831 — 1876 ... ... ... Eng. 

Oh. ... ... Law Journal, Chancery, 1831 — (current) ... ... ... ... Eng. 

Eccl. ... ... Law Journal, Ecclesiastical Oases, 1860 — 1876 ... ... ... Eng. 

Ex. ... ... Law Journal, Exchequer, 1881 — 1876 ... ... ... ... Eng# 

Ex. Eq. ... ... Law Journal, Exchequer in Equity, 1836 — 1841 ... ... ... Eng. 

K. B. or Q. B. ... Law Journal, King’s Bench or Queen’s Bench, 1831 — (current) Eng. 

M. O. ... ... Law Journal, Magistrates’ Cases, 1831 — 1890 ... ... ... Eng. 

N. O. ... ... Law Journal, Notes of Cases, 1806 — 1892 (from 1893, see Law 

Journal) ... ... ... ... ... ... ... ... Eng. 

O. S. ... ... aw Journal, Old Series, 10 vols., 1822 — 1831 ... ... ... Eng. 

P. ... ... ... Law Journal, Probate, Divorce and Admiralty, 1875 — (current) Eng. 

P. A M. ... ... Law Journal, Probate and Matrimonicd Oases, 1868 — 1869, 

1860—1876 Eng. 

P. 0. ... ... Law Journal, Privy Council, 1805 — (current) ... ... ... Eng. 

P. M. & A. ... Law Journal, Probate, Matrimonial and Admiralty, 1800 — 1805 Eng. 

. ... -. ... Law Journal Newspaper, 1806 — (current) ... ... ... Eng. 

R. ... ... Leader Law Reports... ... ... ... ... ... ... S. Af. 

A P# ... ... Lowndes, Maxwell, and Pollock’s Reports, Bail Court and 

Practice, 2 vols., 1860 — 1851 ... ... ... ... ... Eng. 

... ... ... Legal News ... ... ... ... ... ... ... ... Can. 

A. A E. ... ... Law Reports, Admiralty and Ecclesiastical Cases, 4 vols., 1805 — 

1876 : Eng. 

O. 0. R Law Reports, Crown Oases Reserved, 2 vols., 1805 — 1876 ... Eng. 

C. P Law Reports, Common Pleas, 10 vols., 1806 — 1876 Eng# 

Eq. Law Reports, Equity Oases, 20 vols., 1805 — 1875 Eng. 

Exch. ... ... Law Reports, Exchequer, 10 vols., 1805 — 1875 ... ... ... Eng. 

H. L. ... ... Law Reports, English and Irish Appeals and Peerage Claims, 

House of Lords, 7 vols., 1860 — 1876 ... ... ... ... Eng. 

Ind. App. ... Law Reports, Indian Appeals, Privy Council, 1873 — (current)... Eng. 

Ind. App. Supp. Law Reports, India Appeals, Privy Council, Supplementary 

Volume, 1872 — 1873 ... ... ... ... ... ... Eng. 

Ir# ... ... Law Reports (Ireland), Chancery and Common Law, 32 vols., 

1877—1893 Ir. 

P. A D. ... ... Law Reports, Probate and Divorce, 3 vols., 1806 — 1875 ... Eng. 

P- O. ... ... Law Reports, Privy Council, 0 vols., 1806 — 1875 ... ... Eng. 

Q* B. ••• ••• Law Reports, Queen’s Bench, 10 vols., 1806—1875 ... ... Eng# 

Q. B. ... ... Quebec Reports, Queen’s Bench ... ... ... ... ... Can# 

Sc. A Div. ... Law Reports, Scotch and Divorce Appeals, House of Lords, 

2 vols., 1800— 1876 Eng. 

••• Law Times Reports, 1859 — (current) ... ... ... ... Eng# 

Jo. ... ... Law Times Newspaper# 1843— (current) ... ... ... ... Eng. 

••• ••• Law Times Reports, Old Series, 34 vols., 1843 — 1800 ... ... Eng# 

La Themis Can. 

Lane’s Reports, Exchequer, fol., 1 vol., 1006 — 1011 Eng. 

••• ••• — Latch’s Reports, King’s Bench, fol., 1 vol., 1026 — 1028 ... Eng# 

Reg. Oas. ... Lawson’s Registration Cases, 1895 — (current) ... ... ... Eng# 

aym# ... ... Lord Raymond’s Reports, Bag’s Bench and Common Pleas, 

3 vols., 1094 — 1732 Eng. 

°a# ... ... Leigh and Cave’s Crown Cases Reserved, 1 vol,, 1801 — 1806 ... Eng. 

Leach’s Crown Cases, 2 vole., 1730 — 1814 ... Eng# 

... ... ... Sir G. Lee’s Ecclesiastical Judgments, 2 vols., 1752 — 1758 ... Eng. 

toip# Hard. ... T. Lee’s Cases temp. Hardwicke, King’s Bench, 1 vol.. 1733—1788 Eng. 

; Legal Reporter Ir. 
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if Li R. ... 
a, Pr. Oas* 

[• A T. ••• 

s Journals ... 
B. O. ... 

ley, P. L. O. 


Reg. Oas. ... 

a. ... ... 


t 8 . ... ... 

c W. ... 

)• R». ... ... 

l. O. R. 

u. R. (Vol.) K. B. 

i.. B R.'(Vol.) 8. O. 
d. Oas. ... 

>« ••• ... 

i* A G. ... 

i. A H. ... 

le ... 
le. & Yo. 

darlane 

si. A Rob. ... 

cph. (Ot. of Seas.) 

oq. ... 

or. ... ... 

d. ... ... 

dd« ... ... 

idd. & G. ... 

bdox 

bdox, Exoh. ... 

ig 

in. A G. 

in. & Ry. K. B. 

ui. A Ry. M. 0. 
in. Li J. ... 

in. L. R>. ... 

in. R. temp. Wood 
ins. ... ... 

ir. L. 0. 
iroh 

irr. 

irsbi ... ... 

arsh. ... ... 

yn. ... ... 

Bg. ... ... 

m. ••• 


Legge s Reports ... ... ... ... ... ... ••• 

Leonard’s Reports, King's Bench, Common Pleas and Exchequer, 

foL, 4 parts, 1552 — 1615 ... ... 

Levinz’s Reports, King’s Bench and Common Pleas, fol., 8 vole., 
1660—1696... ... ... ... ... ... ... ••• 

Lewin’s Crown Cases on the Northern Circuit, 2 vols., 1822 — 1888 

Ley’s Reports, King’s Bench, fol., 1 vol., 1608 — 1629 

liber Assisarum, Year Books, 1—61 Edw. HI. ... 

Lilly’s Reports and Pleadings of Cases in Assize, fol., 1 vol. ... 
Littleton’s Reports, Common Pleas, fol., 1 vol., 1627 — 1681 ... 

Lloyd's list Law Reports, 1919 — (current) 

Lloyd’s Reports of Prize Cases, 6 vols., 1914 — 1918 

Lofft's Reports, King’s Bench, foil., 1 voL, 1772 — 1774 
Longfield and Townsend’s Reports, Exchequer (Ireland), 1 vol., 

1841 — 1842 

Journals of the House of Lords 
Luder’s Election Cases, 8 vols., 1784 — 1787 
Lumley’s Poor Law Cases, 2 vols., 1884 — 1842 ... 

Lushington’s Reports, Admiralty, 1 vol., 1859 — 1862 
Sir E. Lutwyche’s Entries and Rep< 


eports, Common Pleas, 2 vols., 
1848 — 1858 !!! 


or 


wycl 
1682—1704. 

A. J. Lutwyche’s Registration Cases, 2 vols. 

Lyndwood, Provincial, fol., 1 vol. 

Menzie’s Ite^orts of the Supreme Court of the Cape of Good Hope, 

Maule and Selwyn’s Reports, King’s Bench, 6 vols., 1813^—1817 
Meeson and Welsby’s Reports, Exchequer, 16 vols., 1836 — 1847 
Montreal Condensed Reports 
Madras High Court Reports 

Montreal Law Reports, King's Bench or Queen’s Bench 
.. Montreal Law Reports, Superior Court 
.. Martin’s Reports ox Mining Cases ... 

... Macassey’s New Zealand Reports ... 

.. Macnaghten and Gordon’s Reports, Chancery, 3 vols., 1849 — 1862 
.. Macrae and Hertslet's Insolvency Cases, 1 vol., 1847 — 1852 
... M‘Cleland’s Reports, Exchequer, 1 vol., 1824 
... M'Oleland and Younge’s Reports, Exchequer, 1 vol., 1824 — 
1825 ... ... ... ... ... ... ... ... ... 

... Macfarlane’s Jury Trials, Court of Session (Scotland), 8 parts, 

1888—1839 

... Maclean and Robinson’s Scotch Appeals (House of Lords), 1 vol., 

lUUv *t« ••• ••• • •• ••• ••• ••• • •• • •• 

... Macpherson, Court of Session (Scotland), 3rd series, 11 vols., 
1862 — 1873 ... ... ... ... ... ... ... ... 

... Macqueen’s Scotch Appeals, House of Lords, 4 vols., 1849 — 1865 

... Macrory’s Patent Cases, 2 parts, 1847 — 1866 

... Madras High Court Reports 

... Maddock’s Reports, Chancery, 6 vols., 1816 — 1821 
... Maddock and Geldart's Reports, Chancery, 1 vol., 1819 — 1822 
(Vol. VI. of Madd.) 

... Madox’s Formulare Anglicanum ... 

... Madox’s History and Antiquities of the Exchequer, 2 vols. 

... Magistrate and Municipal and Parochial Lawyer, London, 
5 vols., 1848—1852 ... ... ... ... ... ... 

... Manning and Granger’s Reports, Common Pleas, 7 vols., 1840 — 

1846 .. . ... ... ... ... ... ... ... ... 

... Manning and Ryland’s Reports, King’s Bench, 5 vols., 1827 — 

1880 .. . 

... Manning and Ryland’s Magistrates’ Oases, 8 vols!, 1827 — 1830... 
... . Manitoba Law Journal 

Manitoba Law Reports 

r.fr Manitoba Reports temp. Wood 

... Manson’s Bankruptcy and Company Cases, 21 vols., 1898—1914 
... Maritime Law Reports (Orockford), 8 vols., 1860 — 1871 
... March’s Reports, King’s Bench and Common Pleas, 1 vol., 
1689 ■■ 1 642 ... ... ... ... ... ... ... ... 

... Hay & Marriott's Decisions, Admiralty, 1 vol., 1776 — 1779 
... Marshall’s Reports, Common Pleas, 2 vols., 1818 — 1816 
... Marshall's Reports M« ••• ••• ••• ••• ••• 

~ ~ ‘ ¥$ Reports, Exchequer Memoranda of Edw. I. and Year 

. ofMawTlI Year Books, Part I., 1278 — 1826 ... 

>’s Companies Acts Oases, 2 vols., 1889 — 1891 

ftSfrde’s Repents of the Supreme Court of the Gape of Good 
Hope, 1828— 1850 ... ... ••• ... ... 
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* Reports inowjbbd in this Work and their Abbreviations. 

... Hflriyftlc’s BopoiiSi dumofiry* 8 vote** 1816—1817 ••• ... 

M ... ... Milward’s Ecclesiastical Reports (Ireland), 1 voL, 1819 — 1848 

Modem Reports, 12 vols., 1669 — 1756 * 

Molloy’s Reports, Chancery (Ireland), 8 vols., 1808 — 1881 

Montagu’s Reports, Bankruptcy, 1 vol., 1829 — 1882 

A, Montagu and Ayrton’s Reports, Bankruptcy, 8 vols., 1882 — 

1888 ... ... ... ••• ••• ... ••• 

^ & b Montagu and Bligh’s Reports, Bankruptcy, 1 voL, 1882 — 1888 

i. A Oh. Montagu and Chitty’s Reports, Bankruptcy, 1 vol., 1838 — 1840 

i. & M. ... ... Montagu and Macarthur’s Reports, Bankruptcy, 1 vol., 1828 — 

1880 ••• ••• ••• ••• ... ... ... ... ... 

i. D. & De G. ... Montagu, Deacon, and De Gex’s Reports, Bankruptcy, 8 vols., 
1840 — 1S44 ••• ... ••• ••• ... ... ••• 

>. Moore and Payne’s Reports, Common Pleas, 6 vols., 1827 — 1831 

i. ... ... Moore and Scott’s Reports, Common Pleas, 4 vols., 1881 — 1834 

. App. ... ... Moore’s Indian Appeal Cases, Privy Council, 14 vols., 1836—1872 

3. <£ ... ... Moore’s Privy Council Cases, 16 vols., 1836 — 1863 

3. O. N. S. ... Moore’s Privy Council Cases, New Series, 9 vols., 1862 — 1878 


Ind. App. ... 
P. O. C). ... 

P. O. O. N. S. 
L. A M. 

L. A R. 

L O. O. 

«,O.R ... 

e, K. B. 

Diet. 


. Rep. 
i. Epit. 
s. A H. 


.. O. ... ••• 

j s. ... ... ... 

I. Dig* ... ... 

t. Eq. Rep. 

I. R. ... ... 

t. R. (All.) 

1. R. (Ber.) ... 

1. R. (Carl.) 

1. R. (Chip.) 

3. R. (Han.) 

I. R. (Kerri 
5. R. (P. A B.) 

3. R. (P. A T.) 

3. R. (Pug.) 

3. R. (Tru.) ... 

A. R. ... ... ... 

3. R. ... ... 

3. R. (Ooch.) ... 

1. R. (G. A R.) ... 

3. R. (James) 

3. R. (Old.) 

3. R. (R. A O.) ... 

3. R* (R. A G. ... 
3. R. (Thom.) 

3. W. A dm. or Ad. 

3. W. B 

3. W. Bkpty. Gas. ... 
3. W. Eq. 

3. W. Ind. Arbtn. Gas. 
3. W. L. R. ... ... 

3. W. Land App. Ots. 
3. W. S. O. R. 

3. W. 8. O. R. N. 8. 

3. W. W. N. ... 
j^* ... ... ... 

T. R. ... ... 

£• Jar. 

2. Jur. Mining Law 
g. Jur. N.& 

g* 5* 

£. L. R. O. A. 


Moody and Malkin’s Reports, Nisi Prius, 1 vol., 1826 — 1830 ... 
Moody and Robinson’s Reports, Nisi Prius, 2 vols., 1830 — 1844 
Moody’s Crown Cases Reserved, 2 vols., 1824 — 1844 
J. B. Moore’s Reports, Common Pleas, 12 vols., 1817 — 1827 ... 
Sir F. Moore’s Reports, King’s Bench, fol., 1 vol., 1486 — 1620 
Morison's Dictionary of Decisions, Court of Session (Scotland), 
48 vols., 1532 — 1808 

Morrell’s Reports, Bankruptcy, 10 vols., 1884 — 1893 
Moseley’s Reports, Chancery, fol., 1 vol., 1726 — 1730 ... 

Municipal Reports 
Murdoch’s Epitome ... 

Murphy and Hurlstone’s Reports, Exchequer, 1 vol., 1837 
Murray's Reports, Jury Court (Scotland), 6 vols., 1816 — 1830 
Mylne and Craig's Reports, Chancery, 5 vols., 1836 — 1841 
Mylne and Keen’s Reports, Chancery, 3 vols., 1832 — 1835 

Native Appeal Cases ... 

Nichols and Stop’s Reports (Tasmania) ... 

New Brunswick Digest (Stevens) ... 

New Brunswick Equity Reports ... 

New Brunswick Reports 
New Brunswick Reports (Allen) 

New Brunswick Reports (Berbon) ... 

New Brunswick Reports (Garleton) 

New Brunswick Reports (Ghipman) 

New Brunswick Reports (Qannay) 

New Brunswick Reports (Kerr) 

New Brunswick Reports (Pugsley and Burbidge) 

New Brunswick Reports (Pugsley and Trueman) 

New Brunswick Reports (Pugsley) 

New Brunswick Reports (Trueman) 

Natal Law Reports ... 

Nova Scotia Reports 
. Nova Scotia Reports (Cochran) 

. Nova Scotia Reports (Geldert A Russell) ... 

Nova Scotia Reports (James) 

. Nova Scotia Reports (Oldrights) ... 

Nova Scotia Reports (Russell and Chesley) ... 

. Nova Scotia Reports (Russell and Geldert) 

. Nova Scotia Reports (Thomson) ... ... ... 

New South Wales Reports, Admiralty 
. New South Wales Reports, Bankruptcy ... 

New South Wales Bankruptcy Cases ... ... 

. New South Wales Reports, Equity 
. New South Wales Industrial Arbitration Cases ... 

. New South Wales Law Reports 

• New South Wales Land Appeal Courts 

. New South Wales Supreme Court Reports 

New South Wales Supreme Court Reports, New Series 

. New South Wales Weekly Notes ... 

. North* Western Provinces High Court Reports 

. North-West Territories Reports .^4— 

• New Zealand Jurist .7' 

New Zealand Jurist Mining Law 

• New Zea l a n d Jurist, New Series 

. New Zealand Law Reports, 1883 — (current) 

. New Ze a land Law Reports, Court of Appeal, 5 vols., 1888 — 1887 

• Nelson’s Reports, Chancery, 1 voL, 1626—1698 


S. Af. 
Tasmania. 
Can. 
Can. 
Can. 
Can. 
Can. 
Can. 
Can. 
Can. 
Can. 
Can. 
Can. 
Can. 
Can. 
S. Af. 
Can. 
Can. 
Can. 
Can. 
Can. 
Can. 
Gan. 
Can. 
A us. 
Aus. 
Aus. 
Aus. 
Aus. 
Aus 
Aus. 
Aus. 
Aus. 
Aus. 
Ind. 
Can. 
N.Z. 
N.Z. 
N.Z. 
N.Z, 
N.Z. 
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Reports included in this Work and their Abbreviations, 


r. A M. K. B. 
r. A M, M. O. 
f * & P. K« B. 
u A P. M. 0. 
n Mag. C&s. 

w Pract. Cas. 
w Rep. 

w Seas. Cas. ... 

Id. L. R. 
dan 

>tes of Cases ... 

>y 

B. A P. ... 

b. a p. 

Bridg. 

F. 8 

L. R. 

M. A H. 

P. D. 


R 

R 

R. O. 

,8 

, W. N 

. W. R 

Id 

nt. Dig. 

wen 

• (preceded by date) ... 

• & B 

. & T 

Cas 

. D 


>. E. 1. ... 
\ R. ... 
\ Wins. 


’aim. 

*ark. 


*at. App. 

> ater. App. 

> eake 

Peake, Add. Cas. 

Peck 

Pelham 

Per. A* Dav. ... 
Per. A Kn, 

Per. 0. 8. 

Per. P 

Ph 

Phil. El. Oas. ... 

P hillim 

Phillim. Eccl. Jud. 

Phip 

Pig. A R. 

Pitc. 

Plowd. .. 


Poll 

Poph 

Pow. R. A D. ... 
Preo. Oh. 

Price 

Prioe 

Pug 

Py. R. ••• ••• 


Nevile and Manning's Reports, King's Bench, 0 vols., 1832 — 1830 
Nevile and Manning’s Magistrates’ Cases, 8 vols., 1832 — 1830 ... 
Nevile and Perry’s Reports, King’s Bench, 3 vote., 1830 — 1838 
Nevile and Perry's Magistrates’ Cases, 1 vol., 1830 — 1837 ... 

New Magistrates' Cases (Bittleston, Wise and Parnell), 5 vols., 

1844—1850 

New Practice Cases (Bittleston and others), 3 vols., 1844 — 1848 

New Reports, 0 vols., 1802 — 1805 ... 

New Sessions Magistrates' Cases (C arrow, Hamerton, Allen, etc.), 

4 vols., 1844—1851 

Newfoundland Reports 

Nolan's Magistrates’ Cases, 1 vol., 1791 — 1793 ... 

Notes of Cases in the Ecclesiastical and Maritime Courts, 7 vols., 

1841—1850 

Noy's Reports, King’s Bench, fol., 1 vol., 1658 — 1049 

Ollivicr Bell and Fitzgerald's Reports 
Old Bailey Session Papers ... 

Sir Orlando Bridgman’s Reports, Common Pleas, 1 vol., 1000- -1000 
Reports of the High Court of the Orange Free State, 1879 — 1883 
Ontario Law Reports 

O’Malley and Hardcastle's Election Cases, 1809 — (current) 

South African Law Reports, Orange Free State Provincial 
Division 
Ontario Reports 

Official Reports of the South African Republic, 1894 — 1899 
Reports of the High Court of the Orange River Colony 
Upper Canada Queen’s Bench, Old Series 
Ontario Weekly Notes 

Ontario Weekly Reporter ... ... 

Nova Scotia Reports (Oldrights) ... ... 

Digest of Ontario Case Law, 4 vols., 1823 — 1900 
Owen's Reports, King's Bench and Common Pleas, fol., 1 vol., 
1557—1014 

Law Reports, Probate, Divorce, and Admiralty Division, since 

1890 (e.?., [1891] P.) 

New Brunswick Reports (Pugsley and Burbldge) 

New Brunswick Law Reports (Pugsley and Trueman) ... 

Prize Cases Heard and Decided in the Prize Court During the 
Great War, 3 vols., 1914 — 1922... 

Law Reports, Probate, Divorce, and Admiralty Division, 15 vols., 

1875—1890 

Prince Edward Island Reports 
Ontario Practice 

i’eere Williams’ Reports, Chancery and King’s Bench, 3 vols., 

1095—1735 

Palmer's Reports, King's Bench, fol., 1 vol., 1019 — 1029 
Parker’s Reports, Exchequer, fol., 1 vol., 1743 — 1707; App. 

1078 — 1717 

Paton’s Scotch Appeals, House of Lords, 0 vols., 1720 — 1822 ... 
Paterson's Scotch Appeals, House of Lords, 2 vols., 1861 — 1873 

Peake’s Reports, Nisi Prius, 1 vol., 1790 — 1794 

Peake’s Additional Cases, Nisi Prius, 1 vol., 1795 — 1812 
Peckwell's Election Cases, 2 vols., 1803—1800 ... 

Pelham (S. A.) Reports ... 

Perry and Davison's Reports, Queen’s Bench, 4 vols., 1888 — 1841 

Perry and Knapp's Election Cases, 1 vol., 1833 

Perrault's Counseil Superieur ... 

Perrault’s Pr^vostA de Quebec, 1720 — 1750 

Phillips’ Reports, Chancery, 2 vols., 1841 — 1849 

Philipps’ Election Cases, 1 vol., 1780 

J. Phillimore’s Ecclesiastical Reports, 8 vols., 180%— 1821 
Sir R. Phillimore’s Ecclesiastical Judgments, 1 vol., 1807 — 1876 

Phipson's Digest of Natal Reports, 1858 — 1859 

Pigott and Rodwell's Registration Cases, 1 vol., 1843—1845 ... 
Pitcairn’s Criminal Trials (Scotland), 8 vols., 1488—1024 
Plowden’a Reports, fol., 2 vols., 1550 — 1580, and Plowden’s 

Queries, VqjC I 

Pollexfen’s Reports, King's Bench, fol., 1 voL, 1070—1082 
Popham's Reports, King’s Bench, fol., 1 vol., 1591 — 1027 
Power, Rodwell, and Dew’s Election Cases, 2 vols., 1848 — 1850 
Precedents in Chancery, foL, 1 vol., 1089 — 1722 

Price’s Reports, Exchequer, 18 vols., 1814 — 1824 

Price's Mining Oommisaoners' Cases 

New Brunswick Reports (Pugsley) 

Pykes’ Lower Canada Reports 


Eng. 

Eng. 

Eng. 

Eng. 


Eng. 

Eng. 

Eng. 



Eng. 


Eng. 

Eng. 

N.Z. 
Eng. 
Eng. 
S. Af. 
Can. 
Eng. 

S. Af. 

Can. 
S. Af. 
S. Af. 
Can. 
Can. 
Can. 
Can. 
Can. 

Eng. 


Eng 

Can. 

Can. 


Eng. & Col. 

Eng. 

Can. 

Can. 


Eng. 

Eng. 


Eng. 

Scot. 

Scot. 

Eng. 

Eng. 

Eng. 

Aus. 

Eng. 

Eng. 

Can. 

Can. 



Eng. 

Eng. 

Eng. 

Eng. 

Eng* 

Eng. 

Can. 

Can. 

Can. 
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^preceded by date) 


R. 

R. (Beor) 

R. 

Vol.) K. B. or Q. B. 

(Vol.) S. O. 

3* IB* ••• ••• 

. N* 


of Sess.) 


Prop. Cas. 
Oh. 

in O. of A. 
fc Eq. Jud. 
*v. Gas. 

& M. 

A 8. 

Li. Sc S. ... 

Pari. Rep. 

temp. H. ... 

.. Eq. Rep. 
Eocl 

L. Sc W* ... 

-t. App. ... 
1 App. ... 
Abr. 

Rep. 

• •• • 
>6*8 B.O. ... 


Sc M. 

Sc By. 

E. R. ... 

:< O&n. Gas. 

’ Can. Tr. Gao. 

M. 

Sc K. Rat. App. 


Queen’s Bench Reports (Adolphus and Ellis, New Series), 
18 vote., 1841—1862 • •• ••+ ••• ••• ess ••• 

Law Report., Queen’s Bench Division, 1891 — 1901 (e.g., [1891] 
IQ. B«) ... ... ... ... ... ... ... ... 

Law Reports, Queen's Bench Division, 25 vols., 1876 — 1890 ... 
Queensland Justice of Peace Reports 

Queensland Law Journal 

Quebeo Law Reports ... 

Queensland Law Reports by Beor 


Quebeo Practice Reports 
Rapports Judiciaires de C 


>» Rat. App, 


Rapports Judiciaires de Quebec, Oour du Banc du Roi, 1892 — 
( current ) ... ... ... ... ... ... ... ... 

Rapports J udiciaires de Quebec, Oour Sup6rieure, 1892 — (current) 
Queensland Supreme Court Reports 

Queensland State Reports 

Weekly Notes, Queensland ... 

The Reports, 15 vols., 1893 — 1896 

Roscoe's Reports of the Supreme Court of the Gape of Good Hope 

1861—1867, 1871—1872, 1877—1878 

Rettie, Court of Session Oases (Scotland), 4th series, 25 vols., 
1873—1898 • M ••• ••• ••• Mt M« 

Ramsay, Appeal Cases 

Nova Scotia Reports (Russell Sc Chesley) 

Nova Scotia Reports (Russell and Geldert) 

La Revue Critique de Legislation et de Jurisprudence de Canada 

Revue de Jurisprudence 

Revue de legislation et de Jurisprudence, 3 vols., 1846 — 1848 
New South Wales, Reserved and Equity Decisions 

Ritchie’s Equity Decisions (Russell) 

Quebec Revised Reports 

Revue Legale, New Series, 1896 — (current) 

Revue L4gale, Old Series, 21 vols., 1869 — 1892 ... 

Reports of Patent Cases, 1884— (current).*.. 

Revised Reports 

Rastell’s Entries 

Rayner’s Tithe Cases, 3 vols., 1576—1782 

Real Property Cases, 2 vols., 1843—1847 

Reports in Chancery, fol., 3 vols., 1616 — 1710 

Reports in Courts of Appeal 

New South Wales Reserved and Equity Judgments 
Reserved 0 as66 

Rickards and Michael’s Locus Standi Reports, 1 vol., 1886 — 1889 
Rickards and Saunders’ Locus Standi Reports, 1 vol., 1890 — 1894 
Ita^eway, Lapp, and Schoales’ Reports Ireland), 1 vol., 1793 — 

Ridgeway’s Parliamentary Reports (Ireland), 3 vols., 1784-^- 

Ridgeway’s Reports /emp. Hardwicke, i" vol.. King’s" Bench! 

1733 — 1736 ; Chancery, 1744 — 1746 

Ritchie’s Equity Reports 

Robertson’s Ecclesiastical Reports, 2 vols., 1844 — 1853 
Roberts, Leeming, and Wallis’ New County Court Cases, 1 vol., 
— 1 ? 51 

Robertson’s Scotch Appeals, House of Lords, 1 vol., 1709—1727 
Robinson’s Scotch Appeals, House of Lords, 2 vols., 1840—1841 
Rolle s Abridgment of the Common Law, fol., 2 vols. ... 

RoDe’s Reports, King’s Bench, fob, 2 vols., 1614—1625 
RomiUy’s Notes of Cases in Equity, 1 part, 1772—1787 

Roscoe, Digest of Building Cases ... 

Rose’s Reports, Bankruptcy, 2 vols., 1810—1816 

Ross s L e a ding Cases in Commercial Law (England and Scot- 
land), 8 vols. ... ... ... ... . 

£° w ®’« H^Pgrt* (England ud Ireland), l vol., 1798—1823 !” 

Campbell’. Ruling Caaes, 25 vola 

Russell a Reports, Chancery, 6 vols., 1824 — 1829 

Russell and Mylne’s Reports, Chancery, 2 vols., 1829 — 1833 ... 
Russell and Ryan’s Grown Gases Reserved, 1 vol., 1800 — 1823 

Rowell's Election Reports 

Railway and Canal Oases, 7 vola., 1836—1864 

Railway and Canal Traffic Cases, 1866— (current) 

Ryan and Moody’s Reports, Nisi Priua, 1 vol., 1823 — 1826 
i wL an< * Konstam’a Reports of Rating Appeals, 1 vol., 1894— 
n Mr 0 **" ••• 

Ryde’s Rating Appeals, 8 vola., 1871—1893 



xxviii Reports included in this Work and their Abbreviations. 


8 * ... ... 

8« A» I Jt ttt ••• 

8a At Lt It* ••• ... 

St A# 1 a* It* ••• 

S* A* R* .«* «•* 

S* A. S. R. 

6* O* ••• *•• *•• 

S. 0* (preceded by date) 
8* 0* (H* Li*) (preceded 
by date). 

8* 0* (J.) (preceded by 
date). 

8* 0* R. ••• ••• ••• 

8. L* T* ••» ••• ••• 

S« Q. R. ••• ... 

8. R 

8. R. 0 

8. R. N. 8. W 

S. R. Q. 

8. V. A. R 

Saint 

Salk 

Saak. L. R 

Sau. & Sc. 

Saund. 

Saund. A A 

Saund. A B 

Saund. AO 

Saund. A M. 


Sav. 

Say 

Sc. Jur. 

Sc. L. R. 

So. R. R. 

Sch. A Let. 

Scott 

Scott, N. R. 

Sea. A Sm. 

Sel. Oaa. Ch. 

Selwyn’s N.P. .., 
Seas. Cas K. JB. 
Sett. A Rem. ... 

Sh. (Ct. of Seas.) 

Sh. A Maoi. 

8b. Dig. 

Sb. Just. 

Sb. Sc. App. 

Sh. Teind Ct. ... 
Sbep. Touch. ... 
Show. 

Show. Pari. Cas* 
Sid 

Sim. ... ... 

Sim. A St. 

Sim* N. S. 

Skin 

8m. A Bat. 

Sm. A G. 

Smith, K B. ... 
Smith L. 0. 
Smith, Reg. Oaa. 
Srnythe tee im 


Searie’s Reports of the Supreme Court of the Cape of Good Hope 

South African Law Journal • •• t#« ••• Ml Ml *••• 

South Australian Law Reports 

South African Law Reports ... ... ... ... ••• 

Reports of the High Court of the South African Republic, 1881 — 
1892 ••• ••• ••• ••• ... ... ••• 

South Australian State Reports, since 1921 {e.g. t [1921] S. A. S. R.) 
Reports of the Supreme Court of the Cape of Good Hope from 

J.OOU ... ••• ... ... ... ... ... ... *.* 

Court of Session Cases (Scotland), since 1906 (*.?., [1900] S* 0.) 
Court of Session Cases (Scotland) (House of Loras), since 1900 
(6.C., [1906] S* 0. (H. L. )) ... ••• ••• ••• ••• 

Court of Justiciary Cases (Scotland), since 1906 (e.g., [1906] S. 0* 
(J •)) ... ••• ... ... ... ... ... ... 

* Canada, Supreme Court Reports 

Scots Law Times, 1893 (current) 

Queensland State Reports 

Reports of the High Court of Southern Rhodesia 

Stuart’s Lower Canada Reports 

New South Wales, State Reports 

Queensland Reports, Supreme Court 
Stuart’s Vice-Admiralty Reports ... 

Saint’s Digest of Registration Oases, 1843 — 1908, 1 vol. 

Salk eld’s Reports, King’s Bench, 3 vols., 1889 — 1712 

Saskatchewan Law Reports 

Sausee and Scully’s Reports, Rolls Court (Ireland), 1 vol., 1837 — 

Saunders’s Reports, King’s Bench, 2 vols., 1600-^1072 
Saunders and Austin’s Locus Standi Reports, 2 vols., 1896 — 1904 
Saunders and Bidder’s Locus Standi Reports, 1906— (current) 
Saunders and Cole’s Reports, Bail Court, 2 vols., 1846—1848 ... 
Saunders and Macrae’s County Courts and Insolvency Cases 
(County Courts Cases and Appeals, Vols. II. and III.), 2 vols., 
1862- -1868... ... 

Savile’s Reports, Common Pleas, fol., 1 vol., 1680 — 1691 
Sayer’s Reports, King’s Bench, fol., 1 vol., 1761—1768 

Scottish Jurist, 48 vols., 1829 — 1873 

Scottish Law Reporter, 1866 — (current) 

Scots Revised Reports 

Schoales and Lefroy’s Reports, Chancery (Ireland), 2 vols., 
1802 — 1806... ... ... ... ... ... ... ... 

Scott’s Reports, Common Pleas, 8 vols., 1834—1840 

Scott’s New Reports, Common Pleas, 8 vols., 1840 — 1845 
Searteand Smith’s Reports, Probate and Divorce, 1 vol., 1869- 

Select Cases in Chancery, fol.’,’ 1 vol’.’,’ 1085— 1098 (Pfc. III.* of Cas’. 

r* , ,, ••• ••• ••• ••• mi ... ... 

~ Selwyn’s Abridgement of the Law of Nisi Prius 

Sessions Settlement Cases, King’s Bench, 2 vols., 1710 — 1747 
Cases adjudged in K. B. concerning Settlements A Removals, 

1 vol., 1710 — 1742 

Sh fw, Court of Session Cases (Scotland), 1st series, 16 vols., 

••• ••• ••• ••• ••• ••• 
i a oQK an< ? 0 ^ leAn 8 Scotct Appeals, House of Lords, 8 vols., 
1836 — 1888 

P. Shaw’s Digest of Decisions (Scotland), ed. by Bell and 

I^unond, 8 vols., me— 1888 

P. Shaw’s Justiciary Decisions (Scotland). 1 vol., 1819—1881 
P. Shaw’s Scotch Appeals, House of Lords, 2 vols., 1821— li 
P. Shaw’s Teind Court Decisions (Scotland), 1 vol., 1821 ** 
Sheppard a Touchstone of Common Assurances ... ... ... 

Shower’s Reports, King’s Bench, 2 vols., 1078—1096 

Showers Cases in Parliament, fol., 1 vol., 1694—1699 

Siderfln s Reports, King's Bench, Common Pleas and Exchequer, 

iol., 2 vols., 1657— -1670 ... 

Simons’ Reports, Chancery, 11 vols., 1826—1862 

Simons and Stuart’s Reports, Chancery, 2 vols., 1822—1826 ... 
Simons Reports, Chancery, New Series, 2 vols., 1850—1852 ... 
Skinner 8 Reports, King’s Bench, fol., 1 vol., 1681—1697 

Batty’s Reports, King’s Bench (Ireland), 1 vol., 

Smaie and Giffard’s Reports, Chancery, 8 vols., 1862—1867 ... 
J. P. Smith s Reports, King’s Bench, 8 vols., 1803—1806 

Smith’s Leading Gases, 2 vols. 

0. L. Smith’s Registration Oases, 1896— (current) ... ... 

Smythe’s Reports, Common Pleas (Ireland), 1 vol., 1889—1840 


-1824 

-1831 


SL Af. 
S. Af. 
Aus. 
S. Af. 

S. Af. 
Aus. 

a Af. 
Scot. 

Soot. 

Soot. 
Can. 
Scot. 
Aus. 
a Af. 
Can. 
Aus. 
AU8. 
Can. 
‘Eng. 
Eng. 
Can. 


Ir. 

Ena. 

I?- 

Ena. 

Eng. 


Eng. 

Eng. 

Eng. 

Soot. 

Soot. 

Scot. 


Ir. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 


Soot. 

Scot. 

Scot. 

Scot. 

Scot. 

Soot. 

Eng. 

Eng. 

Eng. 


* Eng. 
Eng. 
Eng. 
Eng. 
Bnp. 


Ir. 

Eng. 

Eng. 
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Jo. ••• 

pence eee eef ••• 

IplokS eee ••• ••• 

|t. H Qd. (preceded by 
| date) ••• ... ••• 

Stair Rep. ••• ... 

Stark. 

.State Tr. ... ... 

.State Tr. N. 8. 

Stewart ... 

Jtoekton 

, Story ... ... 

3tra. ... ... ... 

Stu. M. A P. 

Stuart ... 

Stuart, Adm. ... 

Stuart, Adm. N. S. 

Stuart, K. B 

Sty. ... ... ... 

Sw . ... ... ... 

Sw. A Tr. 

? 8 wan. ... ... ... 

3 win. 

jSyme ... ... ... 

i 

T. A M 

t. n 

T. Jo. 

T. L. ... ... ... 

T. L. R. 

T. P 

;t. P. D. 

£T. Raym. 

I 

T. 8 

■Taml. 

[Taa. L. R 

"Taunt. 

Tax Caa. 

Tay 

Temp . Wood 
Term Rep. 

STerr. L. R 

„nom. ... 

oth. ... ... ... 

^x>wn. St. Tr 

~rem, P. 0. 

... ... ... 

••• ... ... 

Ikdor, I*. 0. Merc. Law. 
fdor, L. 0. Real. Prop. 
A R 

t* ... ... ... 

• A Op. ... ... 


\ 

»3. Jap. 

\ L J. N. S. 

L. J. O. S. 
X R. 

V R- 

- ••• ... 

. (Adm.) ... 
UEq.) ... 
. (Law) 


Solicitors’ Journal, i860 — (current) 

Spence’s Equitable J urisdiction of the Ooigrt of Chancery 
Spinks’ Prize Court Cases, 2 parte, 1854 — 1856 

Queensland State Reports, since 1902 {e.a., [1902] St. R. Qd.) ... 
Stair's Decisions, Court of Session (Scotland), fol., 2 vols., 

1661 — 1681 

Starkie’s Reports, Nisi Prius, 8 vots., 1814—1823 
State Trials, 84 vols., 1163 — 1820 ... 

State Trials, New Series, 8 vols., 1820 — 1858 

Stewart's Nova Scotia Admiralty Reports, 1803 — 1813 
Stockton's Vice- Admiralty Report and Digest ... 

Story's Commentaries on Equity Jurisprudence ... 

Strange's Reports, 2 vols., 1716 — 1747 

Stuart, Milne, and Peddie's Reports (Scotland), 2 vols., 1851 — 

1853 .. . ... ... ... ... ... ... ... 

Sessions Cases (Stuart) 

Stuart's Vice-Admiralty (Lower Canada) Cases, 1836 — 1856 ... 

Stuart's Vice- Admiralty (Lower Canada) Oases, 2nd series, 1859 
— 1874 ... ... ... ... ... ... ... 

Stuart’s Reports of Cases in King's Bench, eto. (Lower Canada), 
1 8 10‘““""1 835 ... ... ... ... ••* ... ••• ••• 

Style's Reports, King’s Bench, fol., 1 vol., 1646 — 1655 ... 
Swabey’s Reports, Admiralty, 1 vol., 1855 — 1859 
Swabey and Tristram's Reports, Probate and Divorce, 4 vols., 
1858 — 1865 ... ... ... ... ... ... ... ... 

Swanston’s Reports, Chancery, 3 vols., 1818 — 1821 
Swinton’a Justiciary Reports (Scotland), 2 vols., 1835 — 1841 ... 
Syme’s Justiciary Reports (Scotland), 1 vol., 1826 — 1829 

Temple and Mew's Criminal Appeal Cases, 1 vol., 1818 — 
1851 ... ... ... ... ... ... •** ••• ••• 

Reports of the Witwatersrand High Court (Transvaal Colony), 

1902—1909 

Sir T. Jones’s Reports, King's Bench and Common Pleas, fol., 
1 vol., 1607 — 1085... 

Reports of the Witwatersrand High Court (Transvaal Colony), 
1910 — (current) 

The Times Law Reports, 1884 — (current) 

Reports of the Supreme Court of the Transvaal, 1910 — (current) 
South African Law reports, Transvaal Provincial Division 
Sir T. Raymond’s Reports, King's Bench, fol., I vol., 1660 — 

1683.. . ... ... ... ... ... ••• ••• ••• 

Reports of the Supreme Court of the Transvaal, 1902 — 1909 
Tamlyn's Reports, Rolls Court, 1 vol., 1829 — 1830 
Tasmanian Law Reports 

Taunton’s Reports, Common Pleas, 8 vols., 1807 — 1819 
Tax Cases, 1875 — (current) 

Taylor's King's Bench Reports 
Manitoba Reports temp. Wood 

Term Reports (Durnford and East), fol., 8 vols., 1785 — 1800 ... 

Territories Law Reports 

Nova Scotia Reports (Thomson) ... 

Tothill's Transactions in Chancery, 1 vol., 1559 — 1640 ... 
Townsend, Modern State Trials 

Tremaine Pleas of the Crown, 1 vol., 1607 

Tristram's Consistory Judgments, 1 vol., 1872 — 1890 ... 

New Brunswick Reports (Trueman) ... ••• 

Tudor's Leading Cases on Mercantile and Maritime Law 
Tudor's Leading Cases on Real Property 

Turner and Russell's Reports, Chancery, 1 vol., 1822 — 1825 — 

Tyrwhitt’s Reports, Exchequer, 5 vols., 1830 — 1836 
Tyrwhitt and Granger's Reports, Exchequer, 1 vol., 1835 — 1830 

Upper Canada Jurist 

Canada Law Journal, New Series, 1805 — (current) 

Canada Law Journal, Old Series, 10 vols., 1855 — 1804 ... 

Upper Canada Reports, Queen's Bench - 

Fiji Law Itep oris (tJdai) 

Victorian Law Reports 

Victorian Reports 

Victorian Reports (Admiralty) 

Victorian Reports (Equity) m* tee e«e 

Victorian Reports < I .aw) ... ... ... ... *** ... 

Vaughan's Reports, Common Pleas, fol.« 1 voL, 1666—1073 ... 


Eng, 

Eng. 

Eng. 

Aus 

Scot. 

Eng. 

Eng, 

Eng. 

Can. 

Can. 

Eng. 

Eng. 

Scot. 

Scot. 

Can. 

Can, 

Can. 

Eng. 

Eng, 

Eng. 
Ed 


Scot. 

Eng. 

S. Af. 

Eng. 

S. Af. 
Eng. 
8. Af. 
S. Af. 

Eng. 
S. Af. 
Eng. 
Aus. 
Eng. 
Eng. 
Can. 
Can. 
Eng. 
Can. 
Can. 
Eng. 
Eng. 
Eng. 
Eng. 
Can. 
Eng. 
Eng. 
Eng. 
Eng. 
Eng. 

Can. 

Can. 

Can. 

Can. 

Fiji. 

Aus. 

Aus. 

Aus. 

Ans. 

Aus. 

Eng. 
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Reports included in this Work and their Abbreviations, 


Vdlt*. ••• 
Vem* 

Vem. to Scr. 
V©8* 

Ves. &B. 
Ves. Sen. 
Vin. Abr. 
Vin. Supp. 


Ventris’ Report* (Vol. I. 9 King’s Bench; VoL II., Common 
Pleas), fol., 2 vole., 1608 — 1691 ... 

Vernon’s Reports, Chancery, 2 vols., 1080 — 1719 

Vernon and Sciiven’s Reports, King’s Bench (Ireland), 1 vol., 
1780—1788... ... ... ... ... ••• 


Vesey Jun.’s Reports, Chanceiy, 19 vols., 1789 — 1817 ... ... 

Vesey and Beames’s Reports, Chancery, 8 vols., 1812 — 1814 ... 
Vesey Bern's Reports, 2 vols., 1747 — 1750 

Viner’s Abridgment of Law and Equity, fol., 22 vols. 

Supplement to Viner’s Abridgment of Law and Equity, 6 vols. 


W. ... ... ... 

W . A. L. R. ... ... 

W. A’B. to W 

W. to W 

W. C. 0.... ... *•* 

W. H. 0 

W. Jo 

W. L. D. ... ••• 

W . L. R. ... ... 

W. L. T. ... ... 

W. N. (preceded by date) 

W. N 

W« R< ... ... ... 

W . R. ... ... ... 

W. R. ... ... ... 

W. W« to A’B. ... ... 

W. W. R 

Wallis 

Web. Pat. Cas. 

Welsh, Reg. Cas. 

Went. Off. Ex. 

W est ... ... ... 

West temp* Hard. 

West. Tithe Cas. 

W hite ... ... ... 

White to Tud. L. 0. 
Wight. 

Wifi. Woll. to Dav. 

Will. Woll. to H. 

Willes ... ... ... 

Wilm. ... ... ... 

Wile 

Wils to S. 

Wils. Oh 

Wils. Ex 

Win. ... ... ... 

Wm. B1 • ••• ••• ••• 

Wm. Rob. ... ... 

Wms. Saund 

Wolf, to B. ... ... 

Wolf, to D 

WoU. ... ... ... 

Wood ... ... ... 


Watermeyer’s Reports of the Supreme Court of the Cape of Good 
Hope, 1857 ... ... ... ... ... ... ... 

West Australian Law Reports 

Webb, A’Beckett and Williams’ Victorian Reports 

Wyatt and Webb ... ... ... ... ... ... ... 

Workmen’s Compensation Cases (Minton-Senhouse), 9 vols., 
1898 — 1907 ... ... ... ... ... ... ... ... 

South African Law Reports, Witwatersrand High Court 
Sir W. Jones’s Reports, King’s Bench and Common Pleas, fol., 
1 vol., 1020 — 1640 ... 

South African Law Reports, Witwatersrand Local Division ... 
Western Law Reporter 

Western Law Times 

Law Reports, Weekly notes, 1860 — (current) (e.g., [1800] W. N.) 
Calcutta Weekly No£es ... ... ... ... ... ... 

Weekly Reporter, 64 vols., 1852 — 1900 

Sutherland's Weekly Reporter 

Weekly Reporter, reporting cases in the Cape Provincial 
Division ... ... ... ... ... ... ... ... 

Wyatt, Webb and A’Beckett 

Western Weekly Reports *M ••• ••• ••• ••• ••• 

Wallis’ Reports, Chancery (Ireland), 1 vol., 1700 — 1791 

Webster’s Patent Cases, 2 vols., 1602 — 1856 

Welsh’s Registry Cases (Ireland), 1 vol., 1832 — 1840 

Wentworth T s Office and Duty of Executors ... 

West’s Reports, House of Lords, 1 vol., 1839-1841 

West's Reports temp . Hardwicks, Chancery, 1 vol., 1730 — 1740 

Western’s London Tithe Cases, 1 vol., 1692 — 1822 

White’s Justiciary Reports (Scotland), 3 vols., 1886 — 1893 

White and Tudor’s Leading Cases in Equity, 2 vols 

Wightwick’8 Reports, Exchequer, 1 vol., 1810 — 1811 

Wiflmore, Wollaston, and Davison’s Reports, Queen’s Bench and 

Bail Court, 1 vol., 1837 

Willmore, Wollaston, and Hodges’ Reports, Queen’s Bench and 

Bail Court, 2 vols., 1838 — 1839 

Willes’ Reports, Common Pleas, 1 vol., 173 1758 

Wilmot’s Notes of Opinions and Judgments, 1 vol., 1757 — 1770 
G. Wilson’s Reports, King’s Bench and Common Pleas, fol., 

3 vols., 1742 — 1774 

Wilson and Shaw’s Scotch Appeals, House of Lords, 7 vols., 
1825 — 1835... ... ... ... ... ... ... ... 


J. Wilson’s Reports, Chancery, 2 vols., 1818 — 1819 

J. Wilson’s Reports, Exchequer in Equity, 1 part, 1817 
Winch's Reports, Common Pleas, fol., 1 vol., 1021 — 1025 
William Blackstone’s Reports, King’s Bench and Common Pleas, 

fol., 2 vols., 1746 — 1779 

William Robinson’s Reports, Admiralty, 3 vols., 1838 — 1850 ... 
Williams’ Notes to Saunders’ Reports, 2 vols. 

Wolferstan and Bristowe’s Election Cases, 1 vol., 1859 — 1804 ... 
Wolferstan and Dew’s Election Cases, 1 vol., 1857 — 1858 
Wollaston’s Reports, Bail Court and Practice, 1 vol., 1840 — 1841 
Wood’s Tithe Cases, Exchequer, 4 vols., 1650 — 1798 


Eng, 

Eng; 

Ir. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 


S. At. 
Aus. 
Aus. 
Aus. 

Eng. 
8. Af. 

Eng. 
S. Al. 
Can. 
Can. 
Eng. 
lnd. 
Eng. 
lnd. 

S. Af. 
Aus. 
Can. 

Ir. 

Eng. 

Ir. 

Eng. 

Eng. 

Eng. 

Eng, 

Scot. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng, 

Eng. 

Eng. 

Scot. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 


Y. A. D. ... ... Young’s Vice-Admiralty Reports * Can. 

Y. to 0. Ch. Cas. ... Younge and Collyer’s Reports, Chancery Cases, 2 vols., 1841 — 

1843 ... ... ... ... ... ... ... ... ... Eng. 

X t Os AX* •»« ess Younge and Collyer’a Reports, Exchequer in Equity, 4 vols., 

1833—1841 

... ... ... ... ... ... ... ... Eng. 

I. to J. ... ... Younge and Jervis’ Reports, Exchequer, S vols., 1826 — 1830 ... Eng. 

Y. B. Year Books •»* ••• ••• ••• ••• «m m*m fillffe 

Yelv • ... ... a*. Yelverton’s Reports, King’s Bench, fol., 1 vol., 1602 — 1613 ... Eng. 

You. •«. ... ... Younge’s Reports, Exchequer in Equity, 1 vol., 1830 — 1832 ... Eng. 



ABBKEV I ATION S 

USED IN THIS WORK. 

(For Abbreviations used in eiting Reports, see pp. xv, — xxx., ante.) 


A.-G. . 

Act. 

Admit y. 
Affd. . 


Affg. . 
Akt. . 
Anon. . 
Apid. 
Appct. . 
Appln. . 
Appin. . 
App’t. 
Apprvd. 
At bn. . 
Arcbbp. 
Art. 

Assce. . 
Assocn. 


for Attorney- General. 

„ Actiengesellschaft. 

,, Admiralty. 

„ Affirmed. 

„ Affirming. 

„ Aktiengesellschaft ; Aktiebolaget ; Aktieselskabet* 
„ Anonymous. 

,, Applied. 

,, Applicant. 

„ Application. 

, Application to Register a Trade Mark. 

„ Appellant. 

„ Approved. 

M Arbitration. 

„ Archbishop. 
pp Article. 

„ Assurance. 

„ Association. 


B. O. . 
Bkpcy. 
Bkpt. . 
Blag. Soo. 
Bp. 


„ Borough Council. 
„ Bankruptcy. 

„ Bankrupt. 

„ Building Society. 
v . Bishop. 


C. A. . 

O. & S. L Ry 
C. O. A. 

O. O. R. 

C. O. R. 

O. L. P. Act 
CLRy Co. 
C. O. R. 

o. s. u. a 


Go. 


Ca. sa. 

Gale. Ry. Go. 
Ch. 

Gh. Div. 

Co. 


Co-op. Assocn. 
Comrs. . 
Consd. . 
Corpn. . 

Ct. 

Gt. of Gh. . 


Ct. of Eq. 
Ct. of R. 


f> Court of Appeal. 

„ City & South London Railway Go. 
tt Court of Criminal Appeal. 

County Court Rules. 
p t Court of Crown Cases Reserved. 

„ Common Law Procedure Act. 

„ Central London Railway Co. 

„ Grown Office Rules. 

„ Consolidated Statutes of Upper Canada. 
ty Capias ad sat isfaciandurru 
pp Caledonian Railway Go. 

„ Chancery. 

99 Chancery Division. 

„ Company. 

pp Co-operative Supply Association. 

§ p Commissioners. 

„ Considered. 
p. Corporation 
,, Court. 

pp Court of Chancery. 

„ Court of Equity. 
pp Court of Review. 


D. C. . 
Dbid. . 


w Divisional Court. 
m Doubted. 
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Abbreviations. 


Deft. • 
Distd. . 
Div.Ot. 


for Defendant. 

„ Distinguished. 

„ Divisional Court. 


Eccl. Comrs. 
Eccl. Ct. 

Ei Oh 
Ex p. . 
Excb. . 
Exor. • 
Exorship. 
Expld. . 
Extd. • 
Extrix. 


M Eocleeiasticai Coin missioners. 
., Ecclesiastical Court. 

„ Exchequer Chamber. 

M Ex pane . 

„ Exchequer. 

., Executor. 

Executorship. 

„ Explained. 

„ Extended. 

., Executrix. 


Fi. fa. 
Folld. 


„ Fieri facias. 
„ Followed. 


Ry 


G. A. S. W. Ry. Co. 
G. 0. Ry. Co. 

G. E. Ry. Co. 

G. N. of Scotland 
G. N. Picc. A Bromp 
G. N. Ry. Co. 

G. S. A W. Ry. Co 
G. W. Ry. Co. 

Govt. . 

Grdns. • 


. Co. 
ton Ry. Co 

of Ireland 


„ Glasgow A South Western Railway Co. 

„ Great Central Railway Co. 

„ Great Eastern Railway Co. 

„ Great North of Scotland Railway Co. 

t> Great Northern, Piccadilly A Brompton Railway Co. 

„ Great Northern Railway Co. 

,, Great Southern A Western Railway Co. of Ireland. 
,, Great Western Railway Co. 

,, Government. 

,, Guardians or Guardians of the Poor. 


H. C. of A. 
H. L. • 


„ High Court of Australia. 
„ House of Lords. 


I. R. Comrs. 
Insce. . 


„ Inland Revenue Commissioners. 
„ Insurance. 


JJ. 

Jud. Act 


,, Justices. 

„ Judicature Act. 


K. B. Div. 


„ King’s Bench Division. 


L. A B. Ry. Co. 

L. A N. W. Ry. Co. 
L. A S. W. Ry. Co. 

L. A Y. Ry. Co. . 
L. B. ... 

L. B. A S. O. Ry. Co. 
L.C. 

L. C. A D. Ry. Co. 

L. C. C. . . 

L. Elec. Ry. Co. 

L. G. Board . 

L. J . . • . 

Li. J J . . a # 

L. T. A S. Ry. Co. 


,, London A Brighton Railway Co. 

„ London A North Western Railway Co. 

„ London A South Western Railway Co. 

„ Lancashire A Yorkshire Railway Co. 

,, Local Board. 

London, Brighton A South Coast Railway Co. 
Lord Chancellor. 

London, Chatham A Dover Railway Co. 
London County Council. 

London Electric Railway Co. 

Local Government Board. 

Lord Justice. 

Lords Justices. 

London, Tilbury A Southend Railway Co. 


M. S. Act , . 

M. S. A L. Ry. Co. 
Mags. . 

Mentd. 

Met. Dist. Ry. Co 
Met. Ry. Co. 

Mid. G. W. Ry. Co 
Mid. Ry. Co. 

Mtge. . 

Mtgee. . 
tgor. . 


Merchant Shipping Act. 

Manchester, Sheffield A Lincolnshire Railway Co. 
Magistrates. 

„ Mentioned. 

„ Metropolitan District Railway Co. 

„ Metropolitan Railway Co. 

Midland Great Western Railway Co. 

Midland Railway Co. 

Mortgage. 

Mortgagee. 

Mortgagor. 


N. B. Ry. Co. 
N. E. Ry. Co. 
N. F. . 

N. P. . 


North British Railway Co. 
North Eastern Railway Co. 
Not Followed. 

Nisi Prliis. 


Ord. 
Overd. • 


Order. 

Overruled 
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p. o. 
Petn. 
Fltf. 


for Privy OounciL 
99 Petition or Election Petition* 
99 Plaintiff. 


Q. B. Div. 

Qu. 


99 Queen’s Bench Division. 
99 Quaere, 


Hi O* • 

B. D. O. 
R. S. A. 


R. 8. C. 
R. 8. O. 


Reid* • 

Regn. of Trade Mk 
Regr. of Trade Mks, 

Revsd. 

Revsg. , 

Ry. Co. 


99 Rural Council. 

9 f Rural Distriot Council. 

99 Rural Sanitary Authority. 

»9 Revised Statutes of Canada. 

•t Rules of the Supreme Court, 1883 . 
•9 Referred. 

99 Registration of Trade Mark. 

99 Registrar of Trade Marks. 

.9 Respondent. 

,9 Restoring. 

,9 Reversed. 

99 Reversing. 

99 Rail. Oo. or Railway Oo. 


S. C. . 

S. O. (name of colony following) 
S. E. . • 

8. E. A O. Ry. Oo. 

8. E. Ry. Co. 

8. P. . 

8 . 8 . 

Sched* . . 

ScLfa . • 

Sect. 

Set. Land Act 
Settlmt. 

Soc- 

80c. Anon. 

Solr. 


99 Same Case. 

99 Supreme Court of a Colony. 

99 Settled Estates. 

99 South Eastern & Chatham Railway Co. 
99 South Eastern Railway Co. 

99 Same Point. 

9, Steamship. 

9, Schedule. 

•9 Scire facias. 

99 Section. 

„ Settled Land Act. 

9, Settlement. 

9, Society. 

„ Soci6t6 Anonytne, eto. 

99 Solicitor. 


Trade Mk. 
Tram. Co. 


Trade Mark. 
Tramways Company. 


U. O. . 

U. D. O. 

U. S. A 

Union Assmt. Com. 
Urban S. A. . 


,9 Urban OounciL 
9, Urban District Council. 

99 United States of America. 

„ Union Assessment Committee. 
9, Urban Sanitary Authority. 


V.-C. 


,» Vice-Chancellor. 


Workmen’s Comp. Act 


99 Workmen’s Compensation Act. 




MEANING OF TERMS 

DSHD IN CLASSIFYING ANNOTATING CASKS. 


The different expressions used to describe the effect of the annotating cases have the 
following meanings, and the classification of the annotating oases has been done strictly 
in accordance with these meanings. The annotating cases, exoept such as are classified 
as “ Mentioned,” are grouped according to the points in the case which they annotate : 
within these groups they are listed chronologically, except such as are classified as 
“ Referred to,” which come at the end of the group and are arranged inter 86 in chrono- 
logical order. Oases which annotate the annotated case generally are grouped together 
after cases which annotate specific points, similarly arranged, and are followed by cases 
classified as “ Mentioned ” arranged chronologically inter ae. The terms used in classifying 
the annotating cases are as follows : — 

“ Applied ” (Apld.). — This expression is used to denote the fact that the principle of law 
enunciated in the annotated case has been applied to a new set of facts and circum- 
stances in the annotating case. 

“ Approved ” (Apprvd.). — This expression is used to denote the fact that the annotated 
case has been considered to be good law in the annotating case where the latter is 
in a higher court than the former. 

“Considered ” (Oonsd.). — This expression is used where the remarls in the annotating 
case are devoid of adverse criticism and merely denote tne giving of more or lees 
careful consideration to the annotated case. 

“ Distinguished ” (Distd.). — This expression is used where the earlier case is not neces- 
sarily doubted, but where some essential difference (either on the facts or in law) 
between it and the annotated case is pointed out. 

“ Doubted ” (Dbtd.). — This expression i3 used where the court in the annotating case 
without definitely going to the length of saying that the annotated case is wrong, 
adduces reasons which seem to show that it is not accurate. 

“ Explained ” (Expld.). — This expression is used where the earlier case is not necessarily 
doubted, but the decision arrived at is justified or accounted for by calling attention 
to some point of fact or of law which is usually, but not necessarily, one not obvious on 
the face of the report. 

“ Extended ” (Extd.). — Compare “ Applied,” supra . 

“ Followed ” (Folld.). — This expression is used to denote that the same principles of law 
are applied in the two cases. It does not necessarily imply that the facts are sub- 
stantially identical in the two cases. 

“ Not Followed ” (N.F.). — Compare “ Followed,” supra 9 to which it is the adverse. 

“ Overruled ” (Overd.). — This expression is used where the annotating case is on sub- 
stantially identical facts with the annotated case and in a higher court and the rule 
in the latter case is held to be wrong. 

“ Referred ” (Ref d. ). — This expression is used only where the annotating case deals with 
the point of the Digest paragraph and is without comment of any definite character 
on the case annotated, and where there is no delicate shade of approval or disapproval 
which would justify the use of any of the foregoing words. 

“ Mentioned ” (Mentd.). — This expression is used only where none of the foregoing terms 
apply. In other words, it is used only where the case annotated is cited on a point 
having nothing to do with the point in the Digest paragraph. 
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Part I. — Custom. 


Sect. 1.— IN GENERAL. 

1. As foundation of law.] — Ancient custom 
is generally recognised as a just foundation of 
all law (Lord Stowell). — Slave (Grace), The, 
K. v. Allan (1827), 2 Hag. Adm. 94 ; 2 State 
Tr. N. 8. 273. 

2. Effective as local common law.] — This ct. 

will upon a writ of error take judicial notice of all 
private customs in private places ; for they 
below are as much bound to proceed upon their 
customs as the judges here are upon the common 
law ( per Cur.).— Anon. (1706), 11 Mod. Rep. 68 ; 
88 E. R. 802. F 


3. .] — If there is a peculiar local custom 

in the place, the general law will accept that as 
the rule in the particular ease. — Filewood v. 
Marsh (1797), 1 Ilag. Con. 178 ; 161 E. R. 623. 

4. .] — (1) A custom which is proved to 

! have existed immemorially will be good, if it be 
| of such a nature that it is possible it can have had 
| a good beginning. Although it bo such as to 

confer what the King cannot grant, yet, if it be 
not contrary to reason, it may be supported, for 
it might have had its commencement from an act 
of the Legislature. (2) Custom is a local law 
which supersedes the general law (Best, O.J.). — 


PART I. SECT. 1. 

2 i. Effective as local common law.] 
— Custom is a local law which super- 
.general law, &, if properly 
©ataWiaFed, it is no objection to its 
validity that It is in opposition to the 
law generally governing the rights of 
parties. — Pitt v. Jones (1884), 6 


N. a W. L. r. 1, — AUS. 

2 ii. .] — A custom is a rule 

which in a particular district has from 
long usage obtained the force of law. — 
Hurpurshad v . Bn bo Dyal (1870), 
L.R. 3 In d. App. 258.— IND. 

2 iiL .) — Where a custom Is 


proved to exist, It supersedes the 
general law. — B aiitaj Kuaki (Rani) 
v. Deokaj Ki/aw (Rani) (1887), 
I. L. R. 10 All. 272 ; L. R. 15 Ind. App. 
51.— IND. 


2 iv. .J — Custom In its legal 

sense means a rule exceptional to the 
general rule of law. — Shaik v. 

« 9 
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Sect . 1. — In general . Sect. 2.] 

Falmouth (Lord) v. George (1828), 5 Bing. 288 ; 
2Moo.& P.457; 7 L. J. O. S. G. P. 40 ; 130 E. R. 
1071. 

Annotations : — Generally, Mentd. Lancum v. Lovell (1833), 
0 Bing. 465 ; Jenkins v . Harvey (1835), 2 Cr. M. Sc R. 
393 ; Walker b. Needham (1841), 3 Man. & G. 557 ; Owen 
v . Routh (1854), 14 C. B. 327 ; Shepherd t>. Payne (1862), 
9 Jur. N. S. 354 ; Brecon Markets Co. v. Neath & Brecon 
Ry. (1872), L. R. 7 C. P. 555. 


5. .] — In trespass for breaking & enter- 

ing pltf.’s close, & erecting stalls, booths, etc., 
there, deft, justified under a custom that, at fairs 
holden at certain times of the year, on some part 
of the commons & waste of a manor, to be named 
by the lord of the manor, the locus in quo being 
parcel of such commons & waste, & named by the 
lord, every liege subject exercising the trade of a 
victualler might enter at the time of the fairs, &, 
for the more conveniently carrying on his said 
trade, erect a booth, etc., & continue the same for 
a reasonable time after the fairs, paying 2 d. to the 
lord : — Held : the custom was reasonable, & the 
plea a good justification in trespass brought by 
the owner of the soil. 

It is an acknowledged principle that, to give 
validity to a custom, which has been well described 
to be an usage, which obtains the force of law, & 
is, in truth, the binding law, within a particular 
district or at a particular place, of the persons & 
things wliich it concerns, it must be certain, reason- 
able in itself, commencing from time immemorial, 
& continued without interruption. A custom is 
not unreasonable merely because it is contrary to 
a particular maxim or rule of the common law. 
Nor is a custom unreasonable because it is pre- 
judicial to the interests of a private man, if it be 
for the benefit of the commonwealth. But, on 
the other hand, a custom that is contrary to the 
public good, or injurious or prejudicial to the 
many, & beneficial only to some particular person, 
is repugnant to the law of reason ; for it could 
not have had a reasonable commencement ; as a 
custom set up in a manor, on the part of the lord, 
that the commoner cannot turn in his cattle until 
the lord has put in his own, is clearly bad ; for 
it is injurious to the multitude, & beneficial only 
to the lord. In all these, the customs themselves 
are held to be void, on the ground of their having 
had no reasonable commencement, but as being 
founded in wrong & usurpation, & not on the 
voluntary consent of the people to whom they 
relate (Tindal, C.J.). — Tyson v. Smith (1838), 
9 Ad. & El. 408 ; 3 J. P. 65 ; 112 E. R. 1205 ; 


sub nom. Smith v. Tyson, 1 Per. & Dav. 307 ; 1 
Will. Woll. & II. 749, Ex. Ch. 


Annotations : — Reid. Race v. Ward (1855), 4 E. & B. 702 ; 
London Corpn. v. Cox (1867), L. R. 2 H. L. 239 ; Mills 
r. Colchester Corpn. (1867). L. R. 2 C. P. 476 ; Soworby 
v, Coleman (1867), L. U. 2 Exch. 96 ; Bradbum v. Foley 
(1878), 3 C. P. D. 129 ; Mercer r. Denne,[1905] 2 Ch. 538. 
Mentd. Elwood v. Bullock (1844), 6 Q. B. 383 ; Lloyd v. 
Jones (1848), 6 C. B. 81 ; Peter t>. Daniel (1848), 12 Jur. 
604 ; Dunraven v, Llewellyn (1850), 14 Jur. 1089. 


0, .] — A custom which has existed from 

time immemorial without interruption within a 
certain place, & which is certain & reasonable in 
itself, obtains the force of law, & is, in effect, the 
common law within that place to which it extends, 
though contrary to the general law of the realm. 
In the case of a custom, therefore, it is unnecessary 


to look out for its origin ; but in the case of pre- 
scription, which founds itself upon the prescription 
of a grant that has been lost by process of time, 
no prescription had a legal origin where no grant 
could have been made to support it. Thus a 
custom for all fishermen within a certain district 
to dry their nets upon the land of another might 
well be a good custom ; & yet a grant of such an 
easement to fishermen within the district eo nomine 
might well be held void (Tindal, O.J.). — Lock- 
wood v . Wood (1844), 6 Q. B. 50 ; 13 L. J. Q. B. 
365 ; 3 L. T. O. S. 139 ; 8 Jur. 543 ; 115 E. R. 19, 


Ex. Ch. 

Annotations: — Reid. Mercer v. Denne, [1904] 2 Ch. 534 ; 
Anglo -Hellenic S.S. Co. v. Dreyfus (1913), 108 L. T. 36. 
Mentd. Constable v. Nicholson (1863), 14 C. B. N. S. 230 ; 
Hoaro v. Metropolitan Board of Works (1874), L. R. 9 
Q. B. 296 ; A.-G. t>. Homer (1884), 14 Q. B. D. 245. 

7. .] — A custom is the lex loci, an ancient 

local law in some known district, as a hamlet, town 
or manor, & does not arise from the grant, act or 
agreement of the party (Parke, B.). — Jones v, 
Robin (1847), 10 Q. B. 620 ; 17 L. J. Q. B. 121 ; 
12 Jur. 308 ; 116 E. R. 235, Ex. Ch. 

Annotations : — Reid. Prichard v. Powell (1845), 10 Q. B. 
589 ; Kaye v. Sutherland (1887), 20 Q. B. D. 147. Mentd. 
Clarke v . Tinker (1845), 10 Q. B. 604 ; Cape v. Scott 
(1874), L. R. 9 Q. B. 269. 


8 . .] — (1) A custom for the inhabitants of 

a parish to enter upon certain land in the parish, 
& erect a maypole thereon, & dance round & about 
it, & otherwise enjoy on the land any lawful & 
innocent recreation at any times in the year is good. 

(2) A custom may be defined to be a local law 
arising from the assent of all the inhabitants of a 
particular district, before the time of legal memory 
(Cleasby, B.). — Hall v. Nottingham (1875), 1 
Ex. D. 1 ; 45 L. J. Q. B. 50 ; 33 L. T. 697 ; 24 


W. 14. 58. 


Annotations : — As to (1) Distd. Allgood v. Gibson (1876), 34 

L. T. 883. Refd. Mercer v. Denne, [1904] 2 Ch. 534 ; 

A.-G. v. Sowell (1918), 88 L. J. K. B. 425. 

9. .] — (1) A custom as I understand it 

is local common law. It is common law because 
it is not statute law, & it is local law because it 
is the law of a particular place as distinguished 
from the general common law. Local common 
law, like general common law, is the law of the 
country as it existed before the time of legal 
memory, which is generally considered the time 
of Richard I. Therefore, when people allege a 
custom they allege that which they call a custom 
as having been the law of the place before the time 
of legal memory (Jessel, M.R.). 

(2) Again, for how long must you prove your 
usage ? It is impossible to prove actual usage 
in all time by living testimony. The usual course 
taken is this, persons of middle or old age are 
called, who state that in their time, usually at 
least half a century, the usage has always prevailed. 
That is considered, in the absence of counter- 
vailing evidence, to show that the usage has pre- 
vailed from all time. Now you may have two 
sorts of countervailing evidence. You pjay call 
other old persons who show that there was an 
interruption during the period spoken to by the 
first set of witnesses, or you may show from the 
nature of the case that it was quite impossible 
that such a right should have existed from time 
immemorial, that there is some legal difficulty or 
obstacle in the way, which makes the alleged 


Muhammad (1915), 1. L. R. 39 Mad. 
664.— -IND. 

2 v. .] — By the Civil & Roman - 

Dutch Law a general custom might 
abrogate a written law. — Zeiler v. 
Webber (1878), K. 17. — S. AF. 

a. Whether a question of law or of 
fact.}— A question of custom is a ques- 


tion of fact. — H ureehur Mookerjee 
V. JUDOONATH GHOSS (1868), 10 W. R. 
153.— 1ND. 


b. .] — Stud Ali t>. Gopal Dabs 

(1870), 13 W. R. 420.— IND. 

o. .] — The question of the 

existence of a particular custom is one 
of law. — R am Bilas v. Lal Bahadur 


(1908), I. L. R. 30 All. 311.— IND. 

d. Not in itself a cause of action .] — 
Custom alone cannot found a cause of 
action, but must be attached to Ac 
form an incident of some legal contract. 
— Mi ohau & de Villiers v. Rousseau 
& Rousseau, [1913] C. P. D. 146.— 
S. AF. 
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assertion of right incompatible with the law of the 
country. In that way again you destroy the 
evidence of the custom, that is, of the law 
(Jessel, M.R.). 

(3) It is said that a custom must be continuous. 
What is that ? It means there must be long, con- 
tinuous habitual usage without interruption 
(Jessel, M.R.). 

(4) Again, what must be the usage proved? It 
must not only be consistent with the custom 
alleged, but, if I may use the expression, not too 
wide. For instance, if you allege a custom for 
certain persons to dance .on a green, & you prove 
in support of that allegation, not only that some 
people danced, but that everybody else in the 
world who chose danced & played cricket, you 
have got beyond your custom. It is not confined 
to what you say it is, & if your evidence is good 
tor anytliing you prove a great deal more than 
you have alleged. You cannot select a bit of the 
practices proved, which might possibly have a 
legal origin, & say that the evidence must be 
rejected which would show that bit to be only a 
small part, say one-twentieth, of the whole usage 
of which the remaining nineteen-twentieths may 
be utterly incapable of legal origin, & therefore 
that the one-twentieth must be assumed to have 
had a legal origin (Jessel, M.R.). 

(5) The nature of custom being, as it is, local 
law, you can only get rid of it in the same way 
as other local laws are got rid of, namely, by Act 
of Parliament (Jessel, M.R.).— Hammerton v- 
Honey (1870), 24 W. K. 003. 

Annotations : — As to (4) Reid. Do la Warr v. Miles (1881), 17 

Ch. P. 535 ; Edwards v. Jenkins, [185)6] 1 Ch. 308. As to 

(5) Reid. Harrison v. Powell (1804), 10 T. L. It. 271. 


10. .] — A custom is a reasonable & uni- 

versal rule of action in a locality, followed, not 
because it is believed to be the general law of the 
land or because the parties following it have made 
particular agreements to observe it, but because 
it is in effect the common law within that place 
to which it extends. — Anglo-Hellenic S.H. Co. 
v. Dreyfus (Louis) & Co. (1913), 108 L. T. 30 ; 
29 T. L. R. 197 ; 57 Sol. Jo. 240 ; 12 Asp. M. L. C. 
291. 

Essential characteristics of custom.] — See 

Sect. 5, post. 

11. Custom of the realm — As common law.] — 

Anon. (1401), Y. B. 2 Hen. 4, fo. 18, pi. 0. 
Annotations: — Mentd. Southern v. How (1617), 1'oph. 143 ; 

Canterbury v. K. (1842), 3 State Tr. N. S. 767 ; Heedie v. 

North Western Ry. (1849), 13 Jur. 659. 

12. Judicial notice.] — A custom 

regulating the rights of the owners of all lands 
bordering on the sea is so general tliat it need not 
be pleaded. 

General customs were, in ancient times, stated 
in the pleadings of those who claimed under them ; 
as the custom of merchants, the customs of the 
realm, with reference to innkeepers & carriers, & 
others of the same description. But it has not 
been usual for a long time to allude to such customs 
in the pleadings, because no proof is required of 
their existence ; they are considered as adopted 
into the common law, & as such are recognised by 
the judges without any evidence (Best, C.J.). — 
R. v. Yarborough (Lord) (1828), 2 Bli. N. 8. 
147 ; 1 Dow. & Cl. 178 ; 4 E. R. 1087; sub nom. 
Gifford v. Yarborough (Lord), 5 Bing. 163, 
H. L. 


>-Mentd. Scratton v. Brown (1825), 4 B. & C. 
485 ; Re Hull & Selby Ry. (1838), 5 M. & W. 327 ; Egerton 
<1 SR3 b 4 H. L. Cas. 1 ; A.-G. v. Hanmer 
£1W8). 27 L. J. Ch. 837 ; A.-G. t>. Chambers (1869), 4 
» § J • 55 • Waterloo Bridge Co. v. Cull (1859), 5 

Jur. N. 8. 1288 is Ford v. Laoey (1861), 30 L. J. Ex. 351 ; 
Lope* t>. Muddun Mohun Thakoor (1870), 13 Moo. Ind. 
App. 487 ; Foster Wri d»t n«7*>. * c. n is® : - .-c. 


v. Reeve (1885), 1 T. L. R. 675 ; Hlndsonv. Ashby, [1896] 
2 Ch. 1 ; Mercer v. Denne, [1905] 2 Ch. 538 ; A.-Q. of 
Southern Nigeria v. Holt (Liverpool), U915] A. C. 599 ; 
Nesbitt v. Mablothorpe U. D. C., [1917] 2 K. B. 568; 
Brighton 6c Hove General Gas Oo. v. Hove Bungalows, 
Ltd. (1923), 68 Sol. Jo. 165. 

13. .] — The custom of the 

realm is the law, & the ct. will take notice of it 
(Patteson, J.). — Pozzi v. Shipton (1838), 8 Ad. & 
El. 963 ; 1 Per. & Dav. 4 ; 1 Will. Woll. & H. 
624 ; 8L.J. Q.B.l; 112 E. R. 1106. 

Annotations : — Mentd. Wyld v. PJckford (1841), 8 M. & W. 
443 ; Marshall v. York, Nowcastle & Berwick Ry. (1851), 
11 C. B. 655 ; Tatton v. G. W. Ry. (1860h 2 K, & E. 844 ; 
Foulkes v. Met. Dist. Ry. (1879), 4 C. P. D. 267. 


As to liability of Innkeepers.] — See Inns & 

Innkeepers. 

As to rights of owners of lands adjacent 

to sea.] — See Waters & Water Courses. 

14. Implication of possibility — & past user.] — 
All customs imply two things, a tiling possible to 
be done, & that the tiling has sometimes been 
done (Glyn, C.J.). — Protector v. Kingston- 
upon-Thames Town, Yates’s Case (1655), Sty. 
477 ; 82 E. R. 876. 

Annotations :— Mentd. It. v. Lane (1708), Fortes. Rep. 275 ; 
It. v. Doncaster Corpn. (1729), 2 Ld. Raym. 1564. 


15. Triable at common law.] — Custom or pre- 
scriptions are only triable at common law. — 
Hodgson v. Atkinson (1738), 2 Com. 603; 92 
E. R. 1229. 


Sect. 2 — DISTINGUISHED FROM PRESCRIPTION. 

16. Custom attaches to locality — Prescription 
appertains to persons.] — F oiston v . Crachroode 
(1587), 4 Co. Kep. 31 b ; 76 E. R. 902. 

Annotations : — Conid. Untoward Case (1607), 6 Co. Rop. 

55) b. Reid. It. v. EeeloHfleld (1818), 1 B. & Aid. 348 ; 
Derry v. Sanders, [1919] 1 K. B. 223. Mentd. R. v. 
Churchill (1825), 6 Dow. & Ry. K. B. 635. 

17. .] — A custom that every in- 

habitant of a town shall have a way over land, 
either to the church or market, etc., is good 
(Coke, C.J.). 

A difference was taken, & agreed, between a 
prescription which always is alleged in the person, 
a custom, which always ought to be alleged in 
the land ; for every prescription ought to have 
by common intendment a lawful beginning, but 
otherwise it is of a custom ; for that ought to be 
reasonable, & ex cerid causal ruiionairili usitata , but 
need not be intended to have a lawful beginning, 
as custom to have land devisable, or of the nature 
of gavelkind, or borough English, etc. These & 
the like customs are reasonable, but by common 
intendment they cannot have a lawful beginning, 
by no grant, or act, or agreement, but only by 
Parliament (Coke, C.J.). — Gateward’s Case 
(1607), 6 Co. Rep. 69 b ; 77 E. R. 344 ; sub nom . 
Smith v. Gatewood, Cro. Jac. 152. 

Annotations Co&fd. Day v. Savadgc (1014), Hob. 85; 
R. v. Ecclesficld (1818), 1 B. & Aid. 348 ; Lockwood v . 
Wood (1844), 6 Q. B. 50 ; Rogers v . Bronton (1847), 10 
Q. B. 26 ; Constable v. Nicholson (1863). 14 C. B. N. S. 
230 : lirocklehank v. Thompson, [1903] 2 Ch. 344. Refd. 
Bakor v. Brereman (1635), Cro. Car. 418; Payne v. 
Partridge (1690), 1 Show. 255 ; Weekly v. Wfidman 
(1697), 1 LiL Raym. 405 ; Drake v. Wigicsworth (1752), 
Willis, 654 ; English Burnell (1765), 2 Wils. 258 ; 
Grimstcad v. Manowe (1792), 4 Term Rep. 717 ; Jones 
v. Robin (1847), 10 Q. B. 620 ; Mounsey y. Ismay (1863), 
11 W. R. 270 ; Austin v. Amhurst (1877), 7 Ch. D. 689 ; 
Rivers v. Adams (1878), 3 Ex. D. 301 : Goodman v. 
Saltash Corpn. (1882), 7 App. Cas. 633. Mentd. Ordeway 
v. Orme (1612), 1 Bulst. 183 ; Bond's Case (1639), March, 
16 ; North v . Coe (1668), Vaugh. 251 ; MUlerv.Spateinan 
(1669), 2 Keb. 527 : St. Albans Corpn. v. Dobbins (1672), 
Freem. K. B. 36 ; 6sbuston v. James (1688), 2 Lut. 1377 ; 
Lloyd v. Jones (1848), 6 C. B. 81 ; A.-G. v. Mathias (1858), 

4 K. & J. 579 ; Murphy v. Ryan (1868), 16 W. ft. 676 , 
London City Sewers Corars. v. Glass© 0872). 7 Ch. App. 
456 ; R. v. Rollett (1875), L. R. 10 Q. B. 460 ; Chilton v. 
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Secl.2. —Distinguished from prescri ption. Sect . 3.] 

London Corpn. (1878), 7 Ch. I) 735 ; Re Christchurch 
Inclosure Act (1887), 35 Ch. D. 355 ; Re St. Stephen, 
Coleman Street, Re St. Mary the Virgin, Alderman bury 
(1888), 39 Ch. D. 492 ; Tilbury v. Silva (1890), 45 Ch. D. 
08; Chesterfield v. Harris, 11908] 2 Ch. 397 ; Mitcham 
Common Conservators v. Banks (1912), 76 J. P. 413. 

18. .] — Nothing may be good by 

prescription, but that which may have beginning 
by grant, & also prescription is incident to the 
person, & custom to some place, & holds place in 
many cases which cannot be by grant. Prescription 
is for one man & custom is for many, if all but 
one be not dead (Coke, O.J.). — Rowles v . Mason 
( 1612), 2 Brownl. 192 ; 123 E. R. 892. 

19. .] — A custom is lex loci , & 

inherent in the soil whereto it is fixed for the service 
of every one that is qualified to use it, whereas 
prescription is fixed in the person, & therefore 
ought always to be laid in persons ( per Cur.). — 
Linn-Regxs Corpn. i\ Taylor (1684), 3 Lev. 
160 ; 83 E. R. 629. 

Annotations : — Reid. Wilkos v. Broadbcnt (1744), 1 Wils. 63. 
Mentd. Ilchcstor v. Itaishloy (1889), 38 W. 11. 104. 

20. .] — Where an individual has 

enjoyed a right time out of mind, without being 
able to trace the origin or foundation of his right, 
a grant is presumed ; & therefore, if the occupier of 
a certain messuage has enjoyed it lie must claim 
it by prescription, but when the claim depends on 
a general rule of property within certain limits, 
it is alleged as a custom or lex loci . All local or 
real property must be governed b> such law, it 
has no relation to persons out of the limits (Lord 
Mansfield, C.J.). — Clarkson v. Woodhouse 
( 1782), 6 Term Rep. 412, n. ; 3 Doug. K. B. 189 ; 
101 E. R. 231 ; affd. (1780), 3 Doug. K. B. 194, 
Ex. Cli. 

Annotations : — Rdfd. Tyson v. Smith (1838), 9 Ad. & El. 406. 
Mentd. Arlott v. Ellis (1827), 7 B. & O. 346 ; Doo d. 
Kgrcmont v. Pulmim (1842), 3 Q. B. 622 ; Hilton v . 
Granville (1845), 5 Q. U. 701 ; Wakefield v. Buooleuch 
(1867), L. R. 4 Eq. 613 ; Bristow v. Cormican (1878), 3 
App. Can. 641. 

21. —— .] — A prescription always is 

alleged in the person, a custom ought always to 
be alleged in the land or place. Every prescription 
ought to have by common intendment a lawful 
beginning. All customs are purely local & confined 
to particular places. There cannot be a custom 
in one place to do something in another. The 
land in a particular place & the inhabitants in 
respect thereof may be changed by custom for 
matters within the placo, but custom will not 
apply to matters out of it (Lord Ellenborough, 
C.J.). — R. v. Ecclesfield (Inhabitants) (1818), 
1 B. & Aid. 348 ; 106 E. R. 128. 

Annotations : — Reid. Brocklebank t». Thompson, [1903] 
2 Ch. 344. Mentd. It. v. West Riding of Yorkshire (1821), 
4 B. & Aid. 623 ; It. t?. Now Sarum (1845), 7 Q. B. 941 ; 
G. W. Ry. v. Donehworth Surveyors of Highways (1861), 
25 ,T. 1\ 342 : Freeman v. Read (1863), 4 B. & S. 174: 
K. v . Ashby Folvillo (1860), 7 B. & S. 277 ; R. v. Rollett 
(1875), L. R. 10 Q. B. 469 ; It. v. Central Wingland (1877), 
36 L. T. 798. 

22. .] — (1) When the sea has gradu- 

ally receded, land added by accretion takes 
the character of, & becomes subject to the same 
customs as, the land to which it is added. 

(2) A custom must be certain, reasonable in 
itself, commencing from time immemorial, & con- 
tinued without interruption. The period for 
ascertaining whether a custom is reasonable or 
not is its inception. A deft, may no doubt defeat 
a custom by showing that it could not have 
existed in the time of Richard I., but he must 
demonstrate its impossibility, & the onus is on 
him to do so if the existence of the custom has 
been proved for a long period. Not only ought 


the cts. to be slow to draw an inference of fact 
which would defeat a right that has been exercised 
during so long a period as the present, unless such 
inference is irresistible, but it ought to presumo 
everything possible to presume in favour of such 
right. The mere non-user during the period the 
sea flowed over the spot is immaterial, for it was 
no interruption of the right, but only of the 
possession, & an interruption of the possession 
only for ten or twenty years will not destroy the 
custom. (3) The difference between custom & 
prescription is only that the right to the former 
must be claimed by or in respect of a locality & to 
the latter by a person or corpn., but the rules 
affecting the subject-matter are in each case the 
same (Farwell, J.). — Mercer v . Denne, [1904] 
2 Oh. 534 ; 74 L. J. Oh. 71 ; 91 L. T. 513 ; 68 
J. P. 479 ; 53 W. R. 55 ; 20 T. L. R. 609 ; 3 
L. G. R. 385 ; affd., [1905] 2 Ch. 538, C. A. 

Annotations : — Generally, Mentd. Assheton-Sroith v. Owen 
(1905), 94 L. T. 42 ; RaniBgate Corpn. v. Debling (1906), 
70 J. 1\ 132 ; Fitzhardinge v . Purcell (1908), 77 L. J. Ch. 
529 ; Johnson v. Clark, [1908] 1 Ch. 303 J Re Fountaine, 
Fountaine v. Amherst (1909), 78 L. J. Ch. 648 ; North 
Staffordshire Ry. v. Hanley Corpn. (1909), 73 J. P. 477 ; 
Heyne v. Fischel (1913), 110 L. T. 264 ; Re Petition of 
Right, [1915] 3 K. B. 649 ; CoUis v. Amphlett (1918), 118 
L. T. 466. 

23. Prescription to specific portion of 

locality.] — The principal difference between 
liability to pay tithes in respect of a house by 
prescription & custom is that the custom would 
apply to all the houses in the parish, the prescrip- 
tion only to a particular house (Kindersley, 
V.-C.). 

It is essential to the validity of any alleged 
custom that it should be certain. By this I 
understand not merely that the custom as alleged 
should point out clearly & certainly the principle or 
rule of the custom but that the principle or rule so 
pointed out must be one which is definite & 
certain so that by the application of it to each 
particular case, it may be known with certainty 
what are the rights which the custom gives in 
that case (Kindersley, V.-C.). 

The rules of pleading require that the bill 
should allege with reasonable certainty & distinct- 
ness, not only the existence of the custom from 
time immemorial, but the nature & particulars of 
such custom, including the principle or rule of the 
custom. The extreme strictness with which this 
rule is enforced in an action of law is well known, 
& although in this ct. we are not so rigid with 
respect to pleading as in the cts. of law, still the 
samo general principle in this respect must be 
substantially adhered to (Kindersley, V.-C.). — 
Champneys v. Buchan (1857), 4 Drew. 104 ; 29 
L. T. O. S. 47 ; 21 J. P. 340 ; 5 W. R. 461 ; 62 
E. R. 41. 

24. Custom extends to several persons — Pre- 
scription confined to one.J — Rowles v. Mason, 
No. 18, ante. 

25. As to origin — Prescription founded upon 
presumption of grant — Legal origin of custom 
presumed.] — Gateward’s Case, No. 17, ante. 

26. .] — As to prescription & 

custom this difference is to be observed, a pre- 
scription ought to stand on reason, but a custom 
cannot have commencement but by Parliament & 
not by grant as borough English & gavelkind, 
no reason being to maintain these but only by 
Act of Parliament. If this custom hath a reason- 
able commencement this is not then to be defeated. 
They which do repair bridges, & causeys may have 
toll by prescription. As to the present case, here 
is a custom alleged & with it a consideration, the 
bellman to look unto the sweeping & the paving 
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of the streets & for this his so doing, he claims to 
have of every bag of corn, if it contain a bushel 
then to have a pint & if more then a quart, & this 
he claims to have by custom there used. As to 
the body of this custom it is a very plain case, 
that this custom here is a good custom (Coke, C.J.). 
— Hill v, Hanks (1614), 2 Bulst. 201 ; 1 Roll. 
Rep. 44 ; 80 B. R. 1066. 

Annotations : — Mentd. Leo v. Elkina (1701), 12 Mod. Rep. 

585 ; R. v. Bembridge (1783), 22 State Tr. 1. 

27. .] — Every custom sup- 

poses an Act of Parliament, or a law made m 
former times by an equivalent power ; though 
it were not called a Parliament ; therefore, that 
may be good by custom, which cannot be created 
nor pass by grant ; as the King cannot grant 
that land shall be of the nature of gavelkind or 
borough English. But every prescription sup- 
poses a grant in the beginning ; & therefore tliat 
which cannot be granted cannot be prescribed for 
(Vaughan, C.J.). — Harland v . Cooke (1673), 
Freem. K. B. 319 ; 89 E. R. 236. 

28. Unnecessary to look for origin 

of custom.] — Lockwood v. Wood, No. 6, ante . 

29. Custom may control prescription.] — A par- 
ticular prescription may be controlled by a general 
custom. — Hickman v. Thorny (1676), Freem. K. B. 
210 ; 2 Mod. Rep. 104 ; 89 E. R. 149. 

Annotation: — Mentd. Cheesman v. Hardham (1818), 1 B. 8c 

Aid. 70G. 

.] — See 9 further , Commons & Rights op 

Common, Vol. XI., p. 25, Nos. 309-31 1. 

Manorial custom.] — See Copyholds, Vol. XIII., 
p. 81, No. 1026. 

As to creation & origin of custom .] — Sec Sect, d, 
2 >ost. 

Profit a prendre may be claimed by prescription 

— Not by custom .] — See Easements & Profits k 
Prendre. 

As to prescription generally, see Easements & 
Profits a Prendre ; Real Property & Chattels 
Real. 


Sect. 3. — DISTINGUISHED FROM PARTICULAR 
TRADE OR LOCAL USAGE. 


30. Antiquity, uniformity & notoriety of cus- 
tom — Not essential characteristics of usage — 
Sufficient if usage well known & acquiesced in.] — 

To support mercantile usage there needs not either 
the antiquity, the uniformity, or the notoriety of 
custom, which in respect of all those becomes a 
local law. The usage may be still in course of 
growth ; it may require evidence for its support, 
in each case ; but in the result it is enough if it 
appear to be so well known & acquiesced in, that 
it may be reasonably presumed to have been an 
ingredient tacitly imported by the parties into 
their contract (per Cur.). — Juggomohun Ghose v. 
Manickchund (1859), 7 Moo. Iud. App. 263 : 7 
W. R. 715; 19 E. R. 308. 


Annototwns : — Reid. Juggomohun Ghoso v. Kaisreeohund 
(if 75)’ 44 L °J* O n p 3lE P * 26 °‘ MenW# Geake Ros * 


31. Usage must accord with law.l — (1) The 

argument that the character of negotiability does 
not attach by the law merchant is founded on the 
view that the law merchant thus referred to is 
fixed & stereotyped & incapable of being expanded 
A enlarged so as to meet the wants & requirements 
of trade in the varying circumstances of commerce. 


It is true that the law merchant is sometimes 
spoken of as a fixed body of law, forming part of 
the common law, & as it were coeval with it. 
But as a matter of legal history, the view is al- 
together incorrect. The law merchant is neither 
more or less than the usages of merchants & traders 
in the different departments of trade, ratified by 
the decisions of cts. of law, which, upon such 
usages being proved before them, have adopted 
them as settled law with a view to the interests of 
trade & the public convenience, the ct. proceeding 
herein on the well-known principle of law that 
with reference to the different departments of 
trade, cts. of law, in giving effect to the contracts 
& dealings of the parties will assume that the 
latter have dealt with one another on the footing 
of any custom or usage prevailing generally in the 
particular department. By this process, what 
before was usage only, unsanctioned by legal 
decision, has become engrafted upon, or incor- 
porated into the common law, & may thus be 
said to form part of it (Cockburn, C.J.). 

(2) We must by no means be understood as 
saying that mercantile usage, however extensive, 
should be allowed to prevail if contrary to positive 
law, including in the latter such usages as, having 
been made the subject of legal decision, & having 
been sanctioned <te adopted by the cts., have 
become, by such adoption, part of the common law. 
To give effect to a usage which involves a defiance 
or disregard of the law would be obviously contrary 
t.o a fundamental principle, & we quite agree that 
this would apply quite as strongly to an attempt 
to set up a new usage against one which has 
become settled & adopted by the common law as 
to one in conflict with the more ancient rules of 
the common law itself (Cockbitrn, O.J.). — Good- 
win v. Rob arts (1875), L. R. 10 Exch. 337 ; 44 
L. J. Ex. 157; 33 L. T. 272; 23 W. R. 915, 
Ex. Ch. ; affd. (1876), 3 App. Oas. 476, H. L. 
Annotations : — As to (1) Consd. Franco v. Clark (1884), 26 
Ch. I). 257 ; Bechuanaland Exploration Co. v, London 
Trading Bank, [18081 2 Q. B. 658 ; Edolstoin v. Sohulor, 
[10021 2 K. B. 144 ; Webb, Hale v. Alexandria Water Co. 
(1905), 03 L. T. 330. Refd. Clayton v. Le Roy (1911), 
104 li. T. 419. As to (2) Re!d. Dashwood v. Magnloo, 
[1801 ] 3 Ch. 306. Generally, Refd. Rumball v. Metropolitan 
Bank (1877), 2 Q. B. D. 194 ; Willans v. Ayres (1877), 3 
App. Cas. 133 ; Easton v, London Joint Stock Bank 
(1886), 34 Ch. D. 95 ; Picker v. London tic County Banking 
Co. (1887), 18 Q. B. D. 515: Colonial Bank v. Cady 8c 
WUliams, London Chartered Bank of Australia v. Cady 8c 
Williams (1890), 15 Ann. Cas. 267 ; Clayton v. Le Roy, 
[1011J 2 K. B. 1031. Mentd. Johnson t». Credit Lyonnais 
Co. (1877), 3 C. P. 1>. 32 ; Bickerton v. Walker (1886), 31 
Ch. D. 151 ; Fine Art Roc. v. Union Bank of London 
(1880), 17 Q. B. J). 705 ; Colonial Bank v. Hepworth 
(1887), 36 Ch. D. 36 ; London 8c Couni v Banking Co. v, 
London & River Plato Bank (1887), 20 Q. B. D. 232 ; 
Sheffield v. London Joint Stock BankJ1888), 13 App. Cas. 
333 : Williams v. Colonial Bank, Williams v , London 
Chartered Bank of Australia (1888), 38 Ch. D, 388 ; 
Simmons v, London Joint Stock Bank, Little v. London 
Joint Stock Bank, [1891] 1 Ch, 270 ; London Joint Stock 
Bank v, Simmons, [1892] A. O. 201 ; Bontlnok v. London 
Joint Stock Bank, [1893] 2 Ch. 120. 

32. .] — Littleton in Sect. 169 states that 

“ a custom used upon a certain reasonable cause, 
depriveth the common law,” & in Sect. 170, 
“ & note that no custom is to be allowed, but such 
custom as hath been used by title of prescription, 
that is to say, from time out of mind.” But this 
must not be confounded with such customs or 
rather usages as are imported into commercial 
contracts, or into contracts between landlord & 
tenant. Evidence of immemorial usage in such 
cases is not required ; but such usage, however 
extensive, would not prevail against positive law, 
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Antiquity, uniformity 8k usage differs from custom 8c if reaaon- 
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rill be held established though of no 
rreat age or not striotly unifonn--' 
Vatt v . Wiseman (1915), 11 Tos, L. R t 
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Custom and Usages. 


Sect. 3 . — Distinguished from particular trade or local 
usage. Sects. 4 dfr 5: sub-sect . 1, A.] 

whether by statute or decision (Kay, L.J.). — 
Dashwood v . Magniac, [1891] 3 Oh. 306 ; 60 
L. J. Oh. 809 ; 65 L. T. 811 ; 7 T. L. R. 629 ; 36 
Sol. Jo. 362, C. A. 

Annotations : — Mentd. Re Chaytor, [1900] 2 Oh. S04 ; Pardoo 
v. Pardoe (1900), 82 L. T. 647 ; Chaytor v. Trotter (1902), 
87 L. T. 33 ; Re Trevor-Batye’s Settlement, Bull v . 
Trevor-Batye, [1912] 2 Oh. 339 ; Re Hall, Hall t>. Hall, 
[1916] 2 Ch. 488 ; Lloyd-Jones v. Clark-Lloyd, [1919] 
1 Ch. 424. 

33. Usage need not have immemorial existence.] 
— Dashwood v. Magniac, No. 32, ante. 

Essential characteristics of custom.] — See Sect. 5, 

P08t . 

Characteristics of usages.] — See Part II., Sect. 3, 

P08t. 


Sect. 4.— CREATION AND ORIGIN. 

34. General rule — Unnecessary to look for 
origin — Where immemorial, certain, reasonable & 
uninterrupted.] — Lockwood v. Wood, No. 6, ante. 

35. Must be reasonable.] — Gatewaiid’s 

Case, No. 17, ante. 

36. .] — Hill v. Hanks, No. 26, ante. 

37. .] — All customs must have reason- 

able beginnings (per Cuu.). — Pain v. Patrick 
(1690), 3 Mod. Rep. 289 ; 87 E. R. 191 ; sub nom. 
Payne v. Partridge, 1 Show. 255 ; Comb. 180 ; 
Holt, K. B. 6 ; Carth. 191. 

Annotations : — Mentd. Ivoson v, Moore (1698) 1 Ld. Raym. 
486 ; Greasly v. Codling (1824), 2 Bing. 263 ; Lyme Regis 
Corpn. v. Henley (1834), 1 Bin?. N. C. 222 ; R. v. Ward 
(1836), 4 Ad. & El. 384 ; Lockwood v. Wood (1844), 13 
L. J. Q. 13. 365 ; Chamberlain 8c West End of London & 
Crystal Palace By. (1862), 2 B. & S. 617 ; Newton v. 
Cubitt (1862), 12 C. B. N. S. 32 ; Cameron v. Charing 
Cross Ry. (1864), 16 C. B. N. 8. 430 ; Rioket v. Met. Ry. 
(1865), 5 B. & 8. 156; Hopkins & G. N. Ry. (1877), 2 
Q. B. D. 224 ; Mercer i>. Donue, [1904] 2 Ch. 534 ; Dibden 
v. Sklrrow, [1907] 1 Ch. 437 ; Clarke v. West Ham Corpn., 
[1909] 2 K. B. 858 ; Hammerton v. Dysart, [1916] 1 
A . C. 67 . 

38. Whether by statute.] — Hill v . Hanks, No. 
20, ante. 

39. .] — Harland v. Cooke, No. 27, ante. 

40. .] — It is never to be presumed that a 

custom owes its origin to an Act of Parliament. 

One ought not to presume any Act of Parliament 
in the case, for such presumption would make all 
unreasonable customs good ; but these customs 
ought to appear of themselves to he reasonable, 
otherwise thev will not be good (Tubby. C.J.). — 
Weekly v. Wildman (1698). 1 Ld. Raym. 405 ; 
91 E. R. 1109. 

Annotations : — Mentd. Ackroyd v. Smith (1850). 10 C. B. 
164 : Race v. Ward (1856), 4 K. & B. 702 ; Hill v. Tuppor 
(1863), 2 New Rep. 201. 

41. By grant or agreement.] — Customs are 
supposed to take their rise by grant or agreement 
(Lord Hardwicke, C.). — Fawcet v. Lowther 
(1751), 2 Ves. Sen. 300 ; 28 E. R. 103, L. C. 
Annotations : — Mentd. Burgees v. Wheat©, A.-G. v. Wheate 

(1759), 1 Eden, 177 ; Re Hudson, Cassels v. Hudson, [1908] 
1 Ch. 655. 

42. Legal origin presumed.] — The rule of law 
is that wherever there is an immemorial usage the 
ct. must presume everything possible which would 
give it a legal origin (Lord Mansfield). — Cock- 
sedge v. Fanshaw (1779), 1 Doug. K. B. 119 ; 99 
E. R. 80 ; affd. sub nom. Fanshaw v. Cocksedge 
(1783), 3 Bro. Pari Cas. 690. 

Annotations : — Reid. Mounsoy v. Ismay (1863), 1 H. & C. 
729 ; R. v. Rollett (1875), L. R. 10 Q. B. 469 ; Goodman 


v. Saltash Corpn. (1882), 7 App. Cas. 633. Mentd. Sewel 

v. Burdick (1884/, 10 App. Cas. 74. 

43. .] — Where it is proved that it has been 

the practice for a long series of years for the 
vicars choral of a cathedral during their year of 
probation to be excluded from a share in some of 
the emoluments of their offices & it can be gathered 
from the documents in existence that some person 
had the power of regulating the manner in which 
the vicars choral were to be maintained, it will be 
presumed that some regulation was made, out of 
which the practice originated. — S houbridge v. 
Clark (1852), 12 C. B. 335 ; 19 L. T. O. S. 203 ; 
138 E. R. 934. 

44. .] — From the year 1808 to 1854 the 

fee paid on the celebration of a marriage in a 
parish church was proved to have been almost 
uniformly 13.s. There was no evidence extending 
beyond 1808. The ct. having power to draw 
inferences of fact ; — Held : considering the differ- 
ence in the value of money in 1189 & the present 
lime, of which the ct. will take judicial notice, it 
was impossible that a payment of 13.9. on every 
marriage could have been made at that period, & 
the objection of rankness applied, & rebutted the 
presumption, arising from uninterrupted modem 
usage that the fee was taken as of right in the 
time of Richard 1. — Bryant v. Foot (1868), 
L.vR. 3 Q. B. 497 ; 9 B. & S. 444 ; 37 L. J. Q. B. 
217 ; 18 L. T. 578; 32 J. P. 516 ; 16 W. R. 808, 
Ex. Ch. ; affg. S. O. (1867), L. R. 2 Q. B. 161. 

Annotations : — Consd. Lawrence v Hitch (1868), L. R. 3 

Q. B. 521 ; A.-G. u. Horner (No. 2), [1913] 2 Ch. 140. Refd. 

Mills v. Colchester Corpn. (1867), L. R. 2 C. P. 476 ; 

Muule v. White, Manic v. Herbert, Maule v. Green (1895- 6), 

60 J. P. 567. Mentd. Kirton v. Dear (1869), L. R. 5 C. P. 

217 ; Veley v. Pertwee (1870), 18 W. R. 1024 ; Neville v. 

Brklger (1874), 22 W. R. 740 ; Re Haigh with Aspull New 

Parish, [1919] P. 143. 

45. .] — The parish of G. contained four 

townships, each of which had been accustomed 
from time immemorial to maintain its own high- 
ways. There was, from time immemorial, in one 
of the townships a hamlet, the owners & occupiers 
in which had never in the memory of man paid 
highway rates, nor done team work, nor paid any 
composition in lieu thereof. There were now no 
public roads in the hamlet which could be repaired 
by it : — Held: (Lush, J. dies.) the above circum- 
stances were insufficient, by themselves to establish 
a custom exempting the occupiers in the hamlet 
from contribution to the repair of liighways without 
its limits. 

The question is whether the custom found by 
the justices can be upheld in the absence of affirma- 
tive proof that it had a legal origin. I am of 
opinion that it can, & that a legal origin ought to 
be presumed. I take it to be an established rule 
of law that every intendment is to be made in 
favour of ancient usage, provided it be such as 
can have had a lawful beginning (Lush, J.). 

It is not necessary in pleading a custom to state 
how it originated. It is sufficient to allege the fact 
that it existed from time immemorial (Lush, J.). — 
R. v . Rollett (1875), L. R. 10 Q. B. 469;. 44 
L. J. M. C. 190 ; 24 W. R. 26 ; sub nom. Rollett 
v. Oorringham Overseers, 32 L. T. 769 ; 39 
J. P. 820. 

46. Proof of user for over 100 years.] — 

Where a usage for over 100 years is proved, the ct. 
is almost bound to presume a legal origin for it, & 
will not as a rule set it aside. — R ob arts v. London 
Corpn. (1883), 49 L. T. 455 ; 31 W. R. 529, C. A. 
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able.) — Where a custom excluding 1 or 
limiting the general rule of law is Bet 


up, a ot. should not decide that it 
exists unless such ct. is satisfied of its 
reasonableness. — K uar Sen v. Mamman 
(1895), I. L. R. 17 A11. 87.— IND. 


! ,, 55 ii. — . ] — Customs to have 

j the virtue & force of law should have 
a reasonable commencement. — T an- 
1 istry Case (1608), Dav. lr. 28.— IR. 
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47. Unless rebutted.] — Where the lia- 

bility of a frontager to keep the sea wall on his 
land in repair at his sole expense has long been 
asserted, & has long been submitted to on bis 
part, it will be presumed to have originated under 
a local custom or ratione tenurce or in some other 
legal way, unless & until it is proved that it cannot 
have had a legal origin. — London & North 
Western By. v. Fobbing Levels Sewers Comrs. 
(1896), 66 L. J. Q. B. 127 ; 75 L. T. 629 ; 42 Sol. 
Jo. 128, D. 0. 

48. .] — From time immemorial the owners 

of boats & small craft had been in the habit of 
fixing moorings for their vessels in the foreshore 
of a certain part of the river Thames within the 
port of London : — Held : a legal origin for such 
immemorial custom whether a grant from the 
Crown, or from the lord of the manor, or former 
regulations of the authorities of the port of London, 
could, & ought to be presumed. — A.-G. v. Wright, 
[1897] 2 Q. B. 318 ; 66 L. J. Q. B. 834 ; 77 L. T. 
295 ; 46 W. B. 85 ; 13 T. L. B. 480 ; 8 Asp. M. L. C. 
320, 0. A. 

Annotation: — Reid. Denaby & Cadeby Main Collieries v. 

Anson, [1911] 1 K. B. 171. 

49. .] — (1) There may be a lawful & valid 

custom for the inhabitants of a parish to have a 
churchway or marketway through the demesne 
of a manor which is within the parish. 

(2) Bights or alleged rights winch have been 
long enjoyed are deemed to have had a legal origin 
if such be possible, which, in the absence of proof 
that it is modern, is deemed to have commenced 
beyond legal memory. A regular usage of twenty 
years unexplained & un contradicted is sufficient to 
warrant a jury in finding the existence of an 
immemorial custom & from such modern usage, 
unless the contrary appear, the jury ought to 
presume the immemorial existence of the right 
(Joyce, J.). 

(3) The only serious contention on the part of 
pltf. has been that even if the disputed way be a 
churchway it is not a churchway for the parishioners 
generally but only by virtue of a manorial custom 
for a limited number of the occupiers of tenements 
in the manor. There is not on the evidence any 
ground for contending that the use of the path 
in question wa« or had been at any time so limited. 
The disputed way was & is by immemorial custom 
a churchway or path for the inhabitants generally 
of the parish of I. (Joyce, J.). — Brocklebank v. 
Thompson, [1903] 2 Ch. 344 ; 72 L. J. Ch. 626 ; 
89 L. T. 209 : 19 T. L. B. 285. 

Annotation: — Reid. Derry v. Sanders, [1919] 1 K. B. 223. 


Sect. 5. — ESSENTIAL CHARACTERISTICS. 

Sub-sect. 1. — Immemorial Existence. 

A . In General . 

50. Essential to validity of custom.] — No usage 
can be part of law or have the force of a custom 
that is not immemorial (Yates, J.). — Millar v. 
Taylor (1769), 4 Burr. 2303 ; 98 E. B. 201. 
Annotations: — Mentd. Boulton v. Bull (1795), 2 Hy. Bl. 
463 ; Beckford v. Hood (1798), 7 Term Rep. 620 ; 
Whittingham v. Wooler (1817), 2 Swan. 428 ; Abemethy 
v. Hutchinson (1825), 1 H. & Tw. 28 : Barnett t?. Glossop 
(1835), 1 Scott, 621 ; Chappell v. Purday (1841 ), 4 Y. & C. 
Ex. 485 ; Colburn v. Simms (1843), 2 Haro, 543 ; Chappell 
v. Purday (1845), 14 M. & W. 303 ; Albert (Prince) v. 
Strange, A.-G. v . Strange (1849), 2 Do G. & Sm. 652 ; 


Novello v. Sudlow (1852), 12 C. B. 177 ; Jeffery* v. Boosey 
(1854), 4 H. L. Cas. 815 ; Cumberland v. Copeland (1861), 
7 H. & N. 118 : Read© v. Conquest (1861), 9 C. B. N. 8. 
755 ; Caird v. Sime (1887), 12 App. Cas. 326 ; Philip v. 
Pennell, [1907] 2 Ch. 577 ; Mansell v. Valley Printing uo., 
[1908] 2 Ch. 441 ; Monckton v. Gramophone Co. (1912), 
106 L. T. 84 ; Moore Filter Co. v. Great Boulder Pro- 
prietary Gold Mines (1921), 38 R. P. C. 239 ; Rhonddo'a 
Claim, [1922] 2 A. C. 339. 

51. .] — Tyson v. Smith, No. 5, ante. 

52. .] — A custom originating within time 

of memory, or an unreasonable custom, even 
though existing in fact, is void in law (Willes, J.). 
— London Cokpn. v . Cox (1867), L. B. 2 H. L. 
239 ; 36 L. J. Ex. 225 ; 16 W. B. 44, H. L. ; affg. 
S. C. sub nom. Cox v. London Corpn. (1803), 2 
H. & C. 401, Ex. Ch. 

Annotations : — Reid. Banquo do Credit Commercial v. De 
Gas (1871 ), L. R. 6 C. P. 142. Mentd. Webster v. Webster 
(1862), 8 Jur. N. S. 1047 ; MorriB v. Lantour, Cox etc.. 
Garnishees (1864), 3 New Rep. 475 ; Frith v. Guppy 
(1806), L. R. 2 C. P. 32 ; Shea v. United Sick & Burial 
Soc. of St. Patriok (1867), 17 L. T. 176; Buccleuoh v. 
Metropolitan Board of WorkB (1870), L. R. 5 Exoh. 221 ; 
Byrne v. Guano Consignment Co., Weguelin etc., Gar- 
nishees (1872), 25 L. T. 935 ; Cooke v. Gill (1873), L. R. 8 
C. P. 107 ; Quartly v. Timmins (1874), L. R. 9 C. P. 416 ; 
Chambers v. Green (1875), L. It. 20 Eq. 552 ; Jaoobs v . 
Brett (1875), L. It. 20 Eq. 1 ; Wirth v. Austen (1875), 
32 L. T. 069 ; Worthington v. Jeffries (1875), L. R. 10 C. P. 
379 ; Bridge v. Branch (1876), 1 C. P. I). 633 ; HaweR v. 
Pa veley (1876), 1 C. P. D. 418 ; Oram v. Brea rey (1877), 
2 Ex. D. 346 ; Serjeant v. Dale (1877), 2 Q. B. D. 558 ; 
Appleford v . Judkins H878). 3 C. 1*. D. 489 ; Atwood v. 
Sellar (1879), 4 Q. B. D. 342 ; London Corpn. v. London 
Joint Stock Bank (1881), 0 App. Cor. 393 ; Combe v. 
JJo la Bcre (1882), 22 Ch. 1). 316 ; Chadwick v. Ball (1885), 
14 Q B. I). 855 ; It. v. Shropshire County Court Judge 
(1887), 20 Q. B. D. 242 ; Broad v. Perkins (1888), 21 
Q. B. D. 533 ; Head v. Brown (1888), 59 L. T. 605 ; 
Moore v. Gamgee (1890), 25 Q. B. t>. 244 ; British South 
Africa Co. v. Companhia do Mozambique, [1893] A. C. 
602 ; Furquhawon v. Morgan. [ 1894 J 1 Q. B. 552 ; Watson 
v. Petts (No. 2), 11 899 J 1 Q. B. 430 ; Falkingham v. Vic- 
torian Railways Comr.. 119001 A. C. 452 ; Payne v. Hogg 
(1900), 82 L. T. 584 ; McIntosh v. Simpkins (1901), 84 
L. T. 21 ; It. v. Tristram. [1902] 1 K. B. 816 ; Re Cundall 
& Vavasour (1906), 95 L. T. 483 ; Norwich Corpn. v. 
Norwich Electric Tram. Co., 11906] 2 K. B. 119 ; Board 
v. Board, [1919J A. C. 956 ; He Clifford & O ‘Sullivan, [1921 1 
2 A. C. 570 ; St. Magnus -tlio-Martyr. etc.. Parochial Church 
Councils. London Diocese Chancellor, [1923] P. 38. 

53. .] — Applt. was charged under Highway 

Act, 1835 (c. 50), s. 72, with obstructing a public 
footway. He had put up a stall for the sale of 
refreshments at a statute sessions for the hiring 
of servants ; this had been done for more than 
fifty years, & the statute se ssions had been held 
before 5 Eliz. c. 4. Applt. thereupon contended 
that he had a right by custom to erect his stall in 
the same way as at a fair, or, at all events, that he 
bond fide claimed such a right, & the justices’ 
jurisdiction was therefore ousted. The justices 
having convicted applt. : — Held : the justices 
were right ; for as the statute sessions were intro- 
duced by the Statutes of Labourers, the first of 
which was in the reign of Edward III., there could 
be no such custom by immemorial usage as was 
claimed. — Simpson v. Wells (1872), L. R. 7 Q. B. 
214 ; 41 L. J. M. C. 105 ; 26 L. T. 163 ; 36 J. P. 
774. 

Annotation: — Reid. Morcer v. Donne, [1904] 2 Ch. 534. 

54 . Mere acquiescence insufficient.] — 

Shafto v. Bolckow, Vaughan & Co. & Ecclesi- 
astical Comrs. (1888), 4 T. L. K. 508. 

55. — 1 — .] — Mercer v . Denne, No. 22, ante. 

56. .] — The tenants on certain ancient 

copyhold messuages within a manor had since 
1599 asserted a custom for them to fish in certain 
waters within the manor, but there were continued 
protests by the lord of the manor & farmers. As 
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60 L Essential to validity of custom.) 
— A custom, to be valid, must be 
ancient. — Lala v. Hira Singh (1878), 


I. L. R. 2 All. 49.— IND. 

50 ii. — — . ] — A custom to be valid 
must be immemorial. — Mahamaya 
Dkbi v. H arid as Haldar (1914), 
I. L. R. 42 Calc. 455.— IND. 


60 ill. .] — No custom can exist., 

without the grand essential of custom, 
antiquity beyond the memory of man. 
— Re Cabhman Fishery Servants 
(1854), 4 Nfld. L. R. 11.— NFLO. 
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Sect . 6 . — Essential characteristics: Sub-sect 1, A. & 
B. (a) <fc (6),] 

for back as living memory went the tenants had 
habitually fished without interruption by the lord 
of the manor, & some of them had let the fishing 
& did not regard their rights as limited to catching 
fish for their own consumption. In an action by 
the owner of two of the messuages, which had 
been turned into fee simple, against the lords of 
the manor Sc their fishing tenant, for a declaration 
that pltf. had a right of fishing for consumption 
of the occupants of the messuages : — Held: pltf. 
had failed to prove the existence of an immemorial 
usage amounting to a legal custom, & as the alleged 
usage had been without reference to the needs of 
the occupants of the messuages pltf. had failed to 
prove a reasonable usage, & therefore he was not 
entitled to the declaration asked for. 

Resting mainly on negative evidence, that is the 
evidence from documents, where one would expect 
to find it, of mention of the alleged custom, & on 
the continual protest by the lord or the farmer 
when tenants asserted the custom Sc a document 
of 1599 which itself indicated that there was no 
such custom I have come to the conclusion that 
pltf. has failed to prove existence of an immemorial 
usage which alone could be what is legally known 
as a custom (Warrington, J.). — Payne v. 
Ecclesiastical Oomrs. & Landon (1913), 30 
T. L. R. 167. 


57. Time of legal memory.] — Chapman v. Smith, 
No. 62, post 

58. .] — The general law as to a custom is, 

that if you show its existence at a distant time, 
& there is no evidence that at any certain time it 
did not exist, a jury may infer that it went back 
as far as the reign of Richard I., which is the time 
of legal memory. — Leuckart v. Cooper (1835), 7 
C. Sc P. 119, N. P. ; subsequent proceedings (1836), 
3 Bing. N. O. 09. 

Annotations : — Reid. Drossor v. Bosanquet (1802), 32 

L. J. Q. B. 67 ; He Catford, Ex p. Carr v. Ford & Cunning 

(1894), 43 W. ft. 159. Memd. Kaltonbach v. Lewis 

(1883), 24 Cli. D. 54. 

59. -.] — Where the substantial question to 

be tried is the existence of a custom, affirmed 
by deft., he is entitled to begin, although pltfs.* 
counsel alleges that he seeks to recover real 
damages. 

Time of legal memory is before the first year of 
the reign of Richard I. You are to require proof, 
as far back as living memory goes of a continuous, 
peaceable & uninterrupted user of the custom, & 
then you should inquire whether any document 
or memorial of more ancient times is produced, 
tending to disprove the existence of the custom 
at that early period to which the law looks back. 
As to the argument addressed to you touching 
the unreasonableness of the custom, although you 
are not called on to say whether this be a reason- 
able custom or not, for that is a matter of law, not 
submitted by the present pleadings to your de- 
cision, still you may properly thus far look to the 
nature of the custom, that if you find it greatly 
affecting the rights of private property, you may 
fairly expect Sc require that it should be supported 
by evidence proportionately strong Sc convincing 
(TlNDAL, C.J.). — BA8TARD V . SMITH (1838), 2 
Mood. Sc R. 129, N. P. 

60. .] — Hammerton v . Honey, No. 9, ante . 

01. .] — As time went on the limitation 

fixed by Statute of Westminster, 1275 (c. 39), 
became attended with the inconvenience arising 
from the impossibility of carrying back the proof 
of possession or enjoyment to a period, which 
after a generation or two ceased to pe within the 


reach of evidence. But here the Legislature not 
intervening, the judges provided a remedy by 
holding that if the proof was carried back as far 
as living memory would go, it should be presumed 
that the right claimed had existed from tune of 
legal memory, that is to say from the time of 
Richard I. (CJockburn, O.J.). — Angus v. Dalton 
(1877), 3 Q. B. D. 85 ; 47 L. J. Q. B. 163 ; 38 
L. T. 510 ; 42 J. P. 452 ; revsd . on other grounds 
(1878), 4 Q. B. D. 162, O. A. ; sub nom. Dalton v . 
Angus (1881), 6 App. Cas. 740, H. L. 

Annotations? — Mentd. Rivers v. Adams (1878), 3 Ex. D. 
361 ; Sturges v. Bridgman (1879), 11 Ch. I). 852 ; Norfolk 
v. Arbuthnot (1880), 6 C. P. D. 390 ; Lemaitre e. Davis 
(1881), 19 Ch. D. 281 ; Duke c. Courage (1882). 46 J. P. 
453 ; Goodman v. Saltash Corpn. (1882), 7 App. Cas. 
633 ; Bell v. Love (1883), 10 Q. B. D. 547 ; Hughes v. 
Percival (1883), 8 App. Cas. 443 ; Tone v. Preston (1883), 

24 Ch. D. 739 ; Esdaile v. Payne (No. 2) (1885), 63 L. T. 
21 ; Russell v. Watts (1885), 55 L. J. Ch. 158 ; Harris v. 
Do Pinna (1886), 33 Ch. D. 238 ; Bass v. Gregory (1890), 

25 Q. B. D. 481 ; Dicker v. Popham, Radtora (1890), 63 
L. T. 379 ; Crawford v. Consett L. B. (1891), 55 J. P. Jo. 
218 ; Perry v. Eames, Salaman v. Fames , Mercers* Co. 
v. Eames, [1891] 1 Ch. 658 ; Corbett v. Jonas, [1892] 
3 Ch. 137 ; Haigh v. West (1893), 62 L. J. Q. B. 532 : 
Wheaton v. Maple, [1893] 3 Ch. 48 ; Chastey v. Aoklana 
(1895), 72 L. T. 845 ; Hardaker r. Idle District Council, 
[1896] 1 Q. B. 335 ; Groemvcll v. Low Beeckburn Coal Co., 
[1897] 2 Q. B. 165; Simpson v. Godmanohester Corpn., 
[1897] A. C. 696 ; Blake v. Woolf, [1898] 3 Q. B. 426 ; 
Southwark & VauxhaU Water Co. v. Wandsworth Board 
of Works, [1898] 2 Ch. 603 ; Jordeson v. Sutton, South- 
coates & Drypool Gas Co., [1899] 2 Ch. 217 ; Penny v, 
Wimbledon U. C. (1899), 68 L. J. Q. B. 704 ; Gardner v. 
Hodgson’s Kingston Breweries Co., [1900] 1 Ch. 592 ; 
Smith v. Baxter, [1900] 2 Ch. 138 ; G. N. Ry. v . I. R. 
Cornrs., [1901] 1 K. B. 416 ; Edinburgh & District Water 
Trustees v. Clippens Oil Co. (1902), 87 L. T. 275 ; Union 
Lighterage Co. v. London Graving Dock Co., [1902] 2 Ch. 
557 ; A.-G. v. Antrobus (1905), 74 L. J. Ch. 599 ; Kine 
v. Jolly, [1905] 1 Ch. 480 ; Cribb v. Kynoch, [1907] 2 K. B. 
648 ; Cable v. Bryant. [1908] 1 Ch. 259 ; Hyman v. Van 
Den Bergh, [1908] 1 Ch. 167 ; Robinson v. Boaoonsfleld 

K. D. C., 11911] 2 Ch. 188 ; Padbury v. Holliday & Green- 
wood (1912), 28 T. L. R. 494 ; A.-G. v. Horner (No. 2), 
[1913] 2 Ch. 140; Howley Park Coal & Cannel Co. v. 

L. & N. W. Ry., [1913] A. C. 11 ; Kirby Chessum (1913). 
30 T. L. R. 15; Hall v. Manchester Corpn. (1914) 111 
L. T. 182 ; Hurl stone v. L. Elec. Ry. fl914), 30 T. L. 11. 
398 ; Lyoll v. Hothflold, [1914] 3 K. B. 911 ; Pwllbaoh 
Colliery Co. v. Woodman, [1915] A. C. 634 ; Cox v. Coulson, 
[1916] 2 K. B. 177 ; Schwann v. Cotton & Hayles (1916), 
85 L. J. Ch. 689 ; Selby v. Whitbread, [1917] 1 K. B. 736 ; 
Cory v. Davies, [1923J 2 Ch. 95. 


B. Presumption of. 

( a ) General Rule. 

02. Adoption by court.] — The ct. ought not, 
especially in cases of very extensive consequences, 
lightly to overturn & overthrow customary pay- 
ments, that have prevailed for a great tract of 
years, wlxich is commonly called time out of mind, 
or the memory of man, though I do not mean 
strictly according to the notion of law before the 
transportation of the King Richard I. (Lord 
Hardwicke, C.).— -Chapman v. Smith (1754), 2 
Ves. Sen. 506 ; 26 E. R. 324. 

Annotations Refd. Atkyns v. Willoughby Do Brooke 

(1794), 2 Anst. 397 ; Heaton v. Cooke (1811), Wight. 

281 ; Strong v. Denohfleld (1828), 2 Y. & J. 594 ; R&ino v. 

Cairns (1841), 4 Hare, 327. 

63. .] — Cocksedqe v. Fanshaw, No. 42, 

ante. 

64. Unless adverse inference irresistibly.] 

— Mercer v. Denne, No. 22, ante. 

05. Adverse inference not drawn.] — It ia 

a maxim of the law of England to give effect to 
everything wliich 8 ppears to have been established 
for a considerable course of time, Sc to presume 
that what has been done was done of right. Sc not 
in wrong (Pollock, O.B.). — Gibson v. Doeg 
(1857), 2 H. Sc N. 015; 27 L. J. Ex. 37; 30 
L. T. O. S. 156 ; 21 J. P. 808 ; 0 W. R. 107 ; 157 
E. R. 253. 

Annotations : — Apld. Hepworth v. Pickles, [1900] 1 Ch. 108 ; 

Re Summerson, Downie v. Summers on, [1900] 1 Ch. 112. 

Refd. Clippens Oil Co. v. Edinburgh & District Water 



Part I. — Custom. 


11 


Trusteed, [1004] A. O. 64 ; Heath v . Deane, [1005] 2 Ch. 86. 
Mentd. Gibbon v. Payne (1905), 22 T. L. R. 54. 

66. •]— Re SUMMERSON, DOWNIE V. 

Summerson (1899), [1900] 1 Ch. 112, n. ; 69 

L. J. Ch. 57, n. ; 81 L. T. 819, n. 

Annotations : — Mentd. Hepworfch v. Pickles, [1900] 1 Cli. 
108 ; Greenhalgh v. Brindley, [1001] 2 Ch. 324. 


67. 

1 Ch. 108; 
W. R. 184. 

Annotation : — 
324. 


.] — Hepworth v. Pickles, [1900] 

69 L. J. Ch. 55 ; 81 L. T. 818 ; 48 

-Mentd. Greenhalgh v. Brindley, [1001] 2 Ch. 


68. Though affirmative proof lacking — 

Provided legal origin possible.] — R. v. Rollktt, 


No. 45, ante . , 

69. Unless unreasonable.] — It is a most 

convenient thing that every supposition, not 
wholly irrational, should be made in favour of 
long continued enjoyment (Bramwell, L.J.). — 
Penryn Corpn. v . Best (1878), 3 Ex. D. 292 ; 48 
L. J. Q. B. 103 ; 38 L. T. 805 ; 42 J. P. 629 ; 27 
W. R. 126, C. A. 

Annotations : — Reid. London City Corpn. v. Low & Low, tho 
Younger (1879), 28 W. R. 250 ; Manchester Corpn. v. 
Lyons (1882), 22 Ch. D. 287 ; Heath «. Deane, [1905] 
2 Ch. 86 ; A.-G. v . Horner (No. 2), [1913] 2 Ch. 140. 


(b) When 'presumed . 

70. General rule.] — L eu c kart v. Cooper, No. 
58, ante . 

71. Only on strong evidence — Similar to that 
for prescription.] — The evidence required to estab- 
lish a case of immemorial user must be of the same 
character & as strong as would be required in a 
case of prescription (Lord Davey). — Mont- 
gomerie & Co., Ltd. v. Wallace- James, [1901] 

A. C. 73 ; 73 L. J. P. C. 25 ; 90 L. T. 1, II. L. 
Annotations : — Mentd. Greville v. Parker, [1910] A. C. 335 ; 

Dominion Trust Co. v. New York Life Insce., [1919] A. C. 

254 ; Mersey Docks & Harbour Board v. Proctor, [1923] 

A. C. 253. 

72. Regular user for 20 years — Unexplained 
& uncontradicted.] — A regular usage for 20 years, 
unexplained & uncontradicted, is sufficient to 
warrant a jury in finding the existence of an 
immemorial* custom. — R. v. Joliffe (1823), 2 

B. & C. 54 ; 3 Dow. & By. K. B. 240 ; 1 

L. J. O. S. K. B. 232 ; 107 E. R. 303. 

Annotations : — Consd. Morgan v. Palmer (1824), 2 B. & O. 

729. Refd. Awkwright v . Cantrell (1837). 7 Ad. & El. 

565 ; Brocklebank v. Thompson, [1903] 2 Ch. 344. 

73. .] — Brocklebank v. Thompson, 

No. 49, ante . 

74. Regular user for 65 years — Insufficient to 
raise presumption of immemorial existence.] — In 
assumpsit for money had & received, it was proved 
that Y. has been a borough from time immemorial, 
& that until the time of Queen Anne the chief 
officers of the corpn. were two bailiffs ; & various 
charters had confirmed to them all the fees before 
received by them. By 1 Ann. stat. 2, c. 7, all 
fees payable to the bailiffs were to become payable 
to the mayor when the style of the corpn. should 
be changed, which was done by charter in the 
following year. At a meeting duly holden before 
deft., then mayor, he being by virtue of his office 
a justice of peace, & another justice for granting 
& renewing the licences of publicans, pltf. applied 
to have his licence renewed, & upon having it 
done, was required to pay, amongst other fees, 
the sum of 4s. to the mayor, which was proved to 
have been regularly paid for a period of 6o years : — 
Held : deft, was not entitled to take any such 
fee ; for the payment for 05 years did not rtiise a 
presumption that it had been immemorially paid 
to the bailiffs or mayor of Y., inasmuch as licences 
were not granted until the reign of Edw. VI. — 
Morgan r. Palmer (1824), 2 B* & C. 729 ; 4 


Dow. & Ry. K. B. 283 ; 2 Dow. & Ry. M. 0. 232 : 
2 L. J. O. S. K. B. 145 ; 107 E. R. 554. 

Annotations : — Refd. Maulo v. White, Maulo v. Herbert, 
Maule v. Green (1896), GO J. P. 567. Mentd. Waterhouse 
v. Keen (1825), 4 B. & C. 200 ; Cook v. Leonard (1827), 
6 B. & C. 351 ; Butlor v. Ford (1833), 1 Cr. & M. 662; 
Atlee v. Backhouse (1838), 3 M. & W. 633 ; Parker v, 
G. W. Ry. (1844), 7 Man. & G. 253 ; Steele v. Williams 
(1853), 8 Exch. 625 ; Hooper r. Exeter Corpn. (1887), 
56 L. Jr. Q. B. 457. 

75. Uninterrupted modern user — In absence 
of evidence to contrary.] — The corpn. of T. in 
1795 made a lease of the office of meter with ail 
fees, etc., arising from the measuring of coal, etc., 
imported. It was proved that they had been 
accustomed for nearly sixty years to receive these 
payments upon all coal imported into tho port. 
The judge told the jury that he was not aware that 
there was any rule of law to prevent them from 
presuming the immemorial existence of the right 
from the modem usage, but he did not expressly 
advise them that they ought to make such pre- 
sumption unless some evidence to the contrary 
appeared, neither did he explain to the jury tho 
nature of a port duty, & state that as such the 
claim in quostion might be referred to a modern 
grant : — Held : a new trial would be granted. — 
Jenkins v. Harvey (1835), 1 Cr. M. & It. 877 ; 
1 Gale, 23 ; 5 Tyr. 320 ; 5 L. J. Ex. 17 ; 149 
E. R. 1336 ; subsequent proceedings , 2 Cr. M. & R. 
303. 

Annotations : — Consd. Brune v. Thompson (1843), 4 Q. B. 
543 ; Nowoastlo-upon-Tyno (Master & Pilots) v. Bradley 
(1851), 2 E & B. 428, n. Foild. Shephard v. Payne 
(1864), 10 C. B. N. H. 132 ; Bryant v. Foot (1808), L. R. 
3 Q. B. 497. Consd. Northumberland r. Houghton (1870). 
22 L. T. 491. Refd. N owcastlo-upon-Tyno (Mastor Pilots) 
v. Hammond (1849), 4 Kxoh. 285 ; Mills u. Colchester 
Corpn. (1867), 36 L. J. C. P. 210 : Norfolk v. Arbuthnot 
(1879), 4 C. P. 1). 290 ; Brocklebank v. Thompson, [1903J 2 
Ch. 344. Mentd. Benjamin v. Andrews (1858) 5 C. B. N. fc$. 
299; Brecon Markets Co. v. Neath & Brecon Ry. (1872), 
L. R. 7 C. P. 555. 


76. 


-.] — On tho trial of an action it 


appeared that inhabitants had from time im 
memorial taken water from a well. About fifty 
years before the action tho locus in quo was inclosed 
under a special Inclosure Act. Neither in tho 
special Act nor in the award of the comrs. was any 
mention made of this well or of any access to it. 
A verdict was given for defts. with leave to move. 
On a rule to enter verdict for pltfs. : — Held : the 
right to take the water from the well was not 
extinguished by tho enclosure ; & whether tho 
ancient right of access to the well for that purpose 
was or was not extinguished the inhabitants 
might in other modes legally get access to the well 
so that the fifty years’ enjoyment de facto since 
the inclosure might have a legal origin. — Race v. 
Ward (1857), 7 E.&B. 384 ; 20 L. J. Q. B. 133 ; 
28 L. T. O. S. 288 ; 21 J. P. 078 ; 3 Jur. N. S. 512 ; 
5 W. R. 288 ; 119 E R. 1289. 

Annotations: — Consd. Murphy v. Ilyan (1868), 16 W. R. 
678. Refd. Broadbont v. Rarasbotham (1856), 11 Exch. 
602 ; Hall v. Nottingham (1876), 1 Ex. D. 1 ; Bower y. 
Sandford (1889), 5 T. L. R. 570 ; Mercer v. Donne, [1904] 
2 Ch. 534. Mentd. Constable v . Nicholson (1863), 32 
L. J. C. P. 240 ; Saltash Corpn. v. Goodman (1881). 29 
W. R. 639 ; Poaroe v. Scotcner (1882), 46 L. T. 342; 
Fitzhardinge v. Purcell, [1908] 2 Ch. 139 ; Schwann v. 
Cotton & Haylos (1916), 85 L. J. Ch. 689. 

77. — .] — The immemorial existence of 

fees of an office may be presumed from un- 
interrupted modem usage, unless there be some 
evidence to the contrary. — Shephard v. Payne 
(1804), 10 0. B. N. S. 132 ; 33 L. J. 0. P. 158 ; 10 
L. T. 193 ; 28 J. P. 270 ; 10 Jur. N. S. 540 ; 12 
W. R. 581 ; 143 E. R. 1075, Ex. Ch. o ^ _ 
Annotations : — Diftd. Bryant v. Foot (1868), L. R. J Q. B 
497. Consd. Northumberland v. Houghton (1870), 22 
L. T. 491 ; Veley v. Pertwee (1870), L. IL 5 Q. B. 678 , 
A.-G. t>. Corner (No. 2), [19131 2 Ch. 140. Refd. Mills 
v . Colchester Coron. (1867), L. R. 2 O. P. 476 ; Lawrenoe 
v. Hitch (1868), £. R. 3 Q. B. 521, 
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Sect. 5 . — Essential characteristics: Sub-sect. 1, B. 
(b) (c) ; sub-sect. 2, A.] 

78. .] — Bower v . Sandford (1889), 

5 T. L. R. 570. 

Bradford Corpn. v. Picklos, [1804] 

o Ua, 53, 

79. Long user — Over 100 years — Specific acts 
of enjoyment — Protest against Infringement.] — 

Where a market for meat, etc., was proved to have 
been in existence in the reign of James I., proof 
that the grantees of the market had for the last 
hundred years appointed market lookers ; that 
no butchers’ shops had existed out of the market 
place until 1810 ; & that the shops then set up 
were objected to by the grantees i — Held : this 
was sufficient evidence of such immemorial right. — 
Macclesfield Corpn. v. Pedley (1833), 4 B. 
Ad. 397 ; 1 Nev. & M. K. B. 708 ; 110 E. It. 504. 

Macclesfield Corpn. v. Chapman (1843), 
J* M. £ 18 A, P°nryn Corpn. v. Beet (1878), 3 Ex. D. 

\ Londot 1 Olty <J°rpn. v. Low & Low, the Younger 
ivo 8 ™*’ 2 J? J** 2 A° r Manchester Corpn. v. Lyons (1882), 

0 S3 1 ' r D V.? 8 ^* Mentd. Devizes Corpn. v. Clark (1835), 
8 Ad. i & El. 506 ; Brecon Corpn. v. Edwards (1862), 1 
h. k C. 51. 

80. .] — Robauts v. London Corpn., 

No. 40, ante. 

81* As far as living memory goes.] — 

Bastard v . Smith, No. 59, ante. 

82. . .] — I think that what has been 

the custom as far back as living memory can go is 
right, & that which has existed for so long a time 

6 has received the sanction of long usage is the 
true indication of the rights of the part es (Cock- 
burn, C.J.). — Greenslade v. Darby (1808), 
L. R. 3 Q. B. 421 ; 9 B. & S. 428 ; 37 L. J. Q. B. 
137 ; 18 L. T. 403 ; 32 ,T. P. 437. 

AnnotaUarui .--Mentd. Wallis v. Blrks (1870), L. R. 5 C. P. 

. “V? Wiiistauloy v. North Manchester Overseers, [19101 
A. C. 7 ; iowke v. Boriugton, [1914] 2 Ch. 308. 

83. Absence of countervailing evi- 

dence.] — Hammerton v. Honey, No. 9, ante. 

84. .]— Angus v. Dalton, No. 01, 

ante. 

. 85. - — •] — The practice of oyster laying 

is traced, back as far as living memory can go, 
& that is evidence of immemorial usage, <te I 
cannot see how any valid objection can be raised 
to a practice so widespread & ancient (Wills, J . ). — 
Truro Corpn. v. Rowe, [19011 2 K. B. 870 ; 70 
h 5; B * 1020 *» 85 T. 422 ; 05 J. P. 800 ; 
2^K^B^709^ 5 » 071 appeal* [1902] 

Annotation Mentd. Foster v. Warblington U. C., [1906] 

1 Jv. xi, (54.8. 


88. - — - Notwithstanding possible variation in 
extent.] — (1) An immemorial custom for fisher- 
men, inhabitants of a parish, to spread their nets 
to dry on the land of a private owner situate near 
the sea in the parish, at all times necessary or 
^ or the purposes of the trade or business of 
^ fisherman : — Held .* to be a valid legal custom. 

(2) Land added by accretion in consequence of 
the gradual & imperceptible recession of the sea, 
will become subject to the custom. 

(3) It is contended that, the evidence shows that 
a considerable part of the beach, now eleven acres 
in extent, was at the time of Richard I. covered 


by the sea & therefore could not have been used 
for drying nets. In the view of the law this was 
the same close as that which was affected by local 
law in the time of Richard I. It is urged that 
this extension of the area renders the custom 
uncertain, & if the sea should further recede, 
unreasonable. The argument could not be 
assented to. The proved usage of cutching nets 
is sufficient evidence of a custom to dry nets 
treated with suitable materials in preparation for 
fishing (Oozens-Hardy, L.J.). 

(4) Those who are entitled to the benefit of a 
custom ought not to be deprived of that benefit 
simply because they take advantage of modem 
inventions or new operations, so long as they do 
not thereby throw’ an unreasonable burden on the 
landowner (Stirling, L.J.). 

(5) It may be perfectly reasonable in favour of 
commerce & navigation to invade private property 
forming part of the beach, because it is so con- 
venient to dry the nets wet & heavy with sea 
water on the nearest part of the beach suitable 
for such a purpose (Vaughan Williams, L.J.). — 
Mercer v. Denne, [19051 2 Ch. 538 ; 74 L. J. Ch. 
723 ; 93 L. T. 412 ; 70 J. P. 05 ; 54 W. R. 303 ; 
21 T. L. R. 700 ; 3 L. CL R. 1293, C. A. 

Annotations : — As to (3) Refd. Re Petition of Right, [1915] 

3 K. B. 649. Generally , Refd. Johnson v. Clark, [1908] 

1 Ch. 303. Mentd. Assheton -Smith v. Owen (1905), 94 

L. T. 42 ; Ramsgate Corpn. v. Debling (1906), 70 J. P. 

132; Fitzhardlnge v. Purcell (1908), 77 L. J. Ch. 529 ; 

Re Fountain©, Fountain© v. Amherst (1909), 78 L. J. Ch. 

648 ; North Staffordshire Ry. v. Hanley Corpn. (1909), 73 

J. 1\ 477 ; Heyne v. Fisehel (1913), 110 L. T. 264 ; Collis 

v. Amphlctt (1918), 118 L. T. 466. 

As to proof of custom, see Sect. 9, post. 

(o) Rebuttal of. 

87. Ancient documents — Tending to disprove 
custom.] — Bastard v. Smith, No. 59, ante. 

88. Grant of right by deed in 1046 — No 

evidence of prior enjoyment.] — The inhabitants 
of a town cannot prescribe for an easement in 
alleno solo , as stallage, or claim exemption by 
grant., & where a charter for a market was granted 
to A. in 1039, &; in 1040 a deed was executed 
between the grantee of the market, & certain 
persons representing the inhabitants, which con- 
tained a clause exempting the inhabitants from 
toll, & there was evidence of exemption subse- 
quent. to the deed, but no evidence of any exemp- 
tion before, or of any market being in existence 
in 1039 ; — Held : it was a misdirection to direct 
the jury that they must infer the exemption 
originated in some custom independent of the 
deed. — Lockwood v. Wood (1845), 1 New Prac. 
Gas. 293 ; 15 L. J. Q. B. 30 ; 6 L. T. O. S. 147 ; 
10 .T. P. 424 ; 10 Jur. 158. 

89. Indicating non-existence.] — Payne 

v. Ecclesiastical Comrs. & Landon, No. 50, 
ante. 

90. User under licence — Not as of right.] — 

A claim of a right to obtain from a corpn. a licence 
to fish in an oyster-fishery belonging to them, under 
an alleged custom for the corpn. to grant such a 
license, under rules made by them, to oystdfc- 
dredgers living in a certain district & having served 
a certain apprenticeship, upon payment of a 
reasonable fee, is bad, not because of the 


PART I. SECT. 5. SUB-SECT. 1.- 
B. (b). 

81 i. Txmg user— As far as lit* in 
Memory goes , J — Evidence showing exej 
i?® °? ft right in aooord&nce with a 
alleged custom as far back an livln 
testimony can go, raises the preeump 
tion, though only a rebuttable one, a 
to the immemorial existenoe of th 
custom. — Mahamata Debi v. Habida 


haldar (1914), 

IND. 


i. L. n. 42 Calc. 455. 


•* ~ — A ot exercised by permis 
awn, stealth or force .}— It is open to i 
ot. to infer from long enjoyment noi 
exercised by permission, stealth oi 
force, the existenoe of a custom, 
— -Shadi Lal v . Muhammad Ishaq 
Kuan (1910), I. L. R. 33 All. 257.— 


PART I. SECT. 5, SUB-SECT. 1.— 
B. (o). 

90 i. User under licence — Not as of 
right . } — If after considering the evi- 
dence the ct. comes to the conclusion 
that an alleged custom is enjoyed as 
a result of permission given or that it 
is exercised by stealth or force, the ot. 
is entitled to find against the custom. — 
Shadi Lal v . Muhammad Ishaq Khan 
(1910), I. L. R. 33 All. 257.— IND. 
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uncertainty of the fee, but because if it is not 
lawful to fish without such licence, the claim is 
recarious, & not as of right, being an enjoyment 
y the leave & license of the corpn. at their will 
& pleasure as owners of the fishery ; & long 

enjoyment in order to establish a right by custom 
must be as if right & not by leave asked from time 
to time. — Mills v. Colchester Corpn. (1867), 
L. R. 2 C. P. 476 ; 36 L. J. 0. P. 210 ; 16 L. T. 
626 ; 15 W. R. 955 ; affd. (1868), L. R. 3 C. P. 
575, Ex. Ch. 

Annotations: — Reid. Bryant v. Foot (1868), L. U. 3 Q. B. 

497 ; Lawrence v. Hitch (1868), L. It. 3 Q. B. 521. 

91. Impossibility of existence — During period 
named.] — Applt. owned, at the date of the passing 
of the Salmon Fishery Act, 1861 (c. 109), certain 
fishing engines called putchers, which were fixed 
to the soil of the river between high & low water, 
& therefore only covered during a certain part 
of the 24 hours. They were in the manor of A., 
of which applt. was the lord, & which was proved 
to be a part of the manor of B., granted by 
Henry II., to M. Engines of a similar description 
were proved to be lawfully used in several parts 
of the manor of B., & in 1610 there was a conveyance 
of the manor of A., “ with all that free fishing & 
several fishing,” in the river S. so far as the manor 
of A. extended. Applt. proved that ho used 
some of the engines for 45 & others for 25 years. 
The comrs. having, in the absence of other evidence 
of immemorial usage, or that the fisheries were of 
ancient right, decided that they did not come within 
the exemption & having ordered them to be 
removed : — Held : they were justified in not 
inferring that they were legal by immemorial 
usage. — Holford v . George (1868), L. R. 3 Q. B. 
639 ; 9 B. & S. 815 ; 37 L. .1. Q. B. 185 ; 18 L. T. 
817 ; 32 J. P. 468 ; 16 W. R. 1201. 

92 . .] — Simpson r. Wells, No. 53, 

ante, 

93 . .] — Hammerton v . Honey, 

No. 9, ante, 

94. Onus of proof.] — Mercer v . 

Denne, No. 22, ante. 

95. .] — Ramsgate Corpn. v. 

Debling (1906), 70 J. P. 132 ; 22 T. L. R. 369 ; 
4 L. G. R. 495. 

96. Incompatibility with law of land.] — 

nAMMERTON v. Honey, No. 9, ante, 

97. Interruption.] — Hammerton v. Honey, 
No. 9, ante, 

98. Recurring protests against user — By lord 
& farmers.] — Payne v. Ecclesiastical Comrs. & 
Landon, No. 56, ante. 

In manorial customs.] — See Copyholds, Vol. 
XIII., p. 31, Nos. 279-280. 


Sub-sect. 2. — Reasonableness. 

A, In General, 

Reasonable origin .]— See Nos. 17, 26, 37, ante, 
99. As proof of beginning of custom.] — A custom 
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is good which binds residents & inhabitants within 
a manor to grind their com at the lord’s mill. 

If no reason can be given, for the beginning of 
tliis, or of any other custom, yet non sequitur , t his 
custom to be for this cause unreasonable, & against 
reason in the beginning of it, for that for some 
things no reason can be given ; & as the rule is, 
qui rationem in omnibus quaerit , rationem destruU 
(Coke, C.J.). — Hix v. Gardiner (1614), 2 Bulst. 
195 j 80 E. R. 1062. 

Annotations : — Held. Mitchel v. Reynolds (1711), 1 P. Wins. 

181 ; Broadbent v. Wilks (1742), Willes, 360. 

100. Question of law.] — In an action on the 
case upon a custom for not grinding at pltf.’s 
mills, pltf. may declare generally upon the custom 
for a certain toll, without specifying the particular 
toll, or the consideration for it, or that it is a 
reasonable toll, & a continuance of uniform 
payment & acquiescence is evidence of its reason- 
ableness. The ct. shall judge under all the cir- 
cumstances what is reasonable. — Gard v. Callard 
(1817), 0 M. & S. 09 ; 105 E. R. 1169. 

Annotations : — Reid. Mills v. Colchester Corpn. (18G7)» 

L. It. 2 C. P. 476 ; Lawrence v . Hitch (1868), L. R. 3 Q. B. 

521 ; A.-G. v. Homer (No. 2), [1913] 2 Ch. 140. 

101 . .] — Bastard v. Smith, No. 59, ante . 

102. Essential to validity of custom.] — N orth 
v, Winskell (1688), 2 Lut, 977 ; 125 E. R. 545. 

103. .] — Tyson v. Smith, No. 5, ante, 

104. .] — London Corpn. v. Cox, No. 52, 

ante, 

105. .] — Mercer v . Denne, No. 22, ante, 

100 . .] — Action by a married woman to 

set aside a mtge. of her real estate, on the ground 
that it had been executed by her husband & herself 
without having been acknowledged by her. Defts. 
alleged that the property was held on burgage tenure, 
& that a local custom existed under which real 
estate so held by a married woman could be dis- 
posed of by her with the consent of her husband 
without her separate examination & acknowledg- 
ment : — Held : such a custom was inconsistent 
with the general principle of the common law that 
an exercise of free will was essential to alienation 
& contracts, & that a married woman was not in 
a position to exercise that free will. The custom 
was, therefore, unreasonable & bad, & the mtge. 
was void & did not operate to pass pltf.’s interest 
in her land. 

It seems clear that a custom possible in law, 
because it is reasonable & otherwise fulfils the 
requisites of a good custom may be established by 
very slender evidence. No custom bad in law is 
susceptible of proof. It is (dear that for a custom 
to be good it must be reasonable or at any rate not 
unreasonable. The words “ reasonable ” or “ not 
unreasonable ” imply an appeal to some criterion 
higher than the mere rules or maxims embodied 
in the common law, for it is no objection to a custom 
that it is not in accordance with these rules or 
maxims. . . . The alleged custom cannot be 
upheld, because it is unreasonable as conflicting 
with the general principles of the common law that 
an exercise of free will was essential to alienation 


96 i. Incompatibility with law of 
land.}— -A custom can be upheld only 
so far as it is not in conflict with statute 
law. — Arumugam Chetti «. Jag a veer a 
Rama Vknkatkhwara Ettappa (1905), 
I. L. It. 28 Mad. 444.— IND. 

96 U. .] — Phibbs v. Kearns 

(1860), II L C. L. R. 294 ; 12 Ir. Jur. 
129.— IR. 

PART I. SECT, 6, SUB-SECT. 2.— A. 

100 i. Question of law .) — The reason- 
ableness or unreasonableness of a 
custom is a question of law. — Gurai 


Kar v. Kuarmoni Singha Mandhata 
(it ani) (1915), 19 C. W. N. 1188.— 

IND. 

102 i. Essential to validity of custom.] 
— A custom must be reasonable. — 
Hurpurshad v . Siieo Dyal (1876), 
L. R. 3 JLnd. App. 259.— IND. 

102 ii. .] — Lala v. Hira Singh 

(1878), I. LV R. 2 All. 49.— IND. 

102 ill. .1 — Kuar Sen v. Mam- 

man (1895), I. L. R. 17 All. 87.— IND. 

102 iv. .} — If a ct. comes to the 

conclusion that an alleged custom Is 
unreasonable it is entitled to find 


rainst the custom. — S hadi Lal v . 
17HAMMAD ISHAQ KHAN (1910), 
L. R. 33 All. 257.— IND. 

102 V. .]— MAH AMAYA DERI V, 

arid as Haldar (1914), I. L. K. 42 
ilc. 455.— IND. 

102 vi. .] — Randiess v. Raaff 

889). 5 H. C. 402. — S. AF. 
f. Repugnancy to comrtwn law — 
ot unreasonableness . ] — Although a 
istom should be repugnant U> the 
le of common law this doth not 
•ove it to be unreasonable.— T anistrt 
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Sect, 5. — Essential characteristics: Sub-sect. 2, A., 
B. & C sub-sect. 3, A.] 

& contracts (Parker, J.). — Johnson v . Clark, 
[1908] 1 Ch. 303 ; 77 L. J. Ch. 127 ; 98 L. T. 129 ; 
24 T. L. R. 150 ; 62 Sol. Jo. 115. 

Customs of the manor .] — See Copyholds, 

Vol. XIII., p. 27. 

107. Custom partly unreasonable — Void in toto.] 
— Harbin v. Green (1010), Hob. 189 ; 1 Brownl. 
18 ; Moore, K. B. 887 ; 80 E. R. 330. 

Annotations: — Reid. Drake v. Wiglesworth (1752), WlUes, 

654 ; Griffith v. Williams (1752), Say. 56. Mentd. Prince 
v. Molt (1696), 2 Salk. 663. 

108. .] — If any part of a custom as 

laid be unreasonable, the whole will be void. — 
Wilkes v . Broadbent (1745), 2 Stra. 1224 ; 1 
Wils. 03; 93 E. R. 1140; affg . H. C. sub nom. 
Broadbent v. Wilks (1742), Willes, 300. 
Annotations : — Consd. Hilton v. Granville (1845), 5 Q. B. 701. 

Reid. Carlyon v. Lovering (1857), 1 H. &. N. 784 ; Rogers 
v. Taylor (1857), 1 H. & N. 706 ; Salisbury v. Gladstone 
(1861), 9 H. L. Cas. 692. Mentd. R. v. VVhite & Ward 
(1757), 1 Burr. 333 ; Da Costa v. Clarke (1801), 2 Bos. & P. 
376 ; Clement v. Lewie (1822), 10 Price, 181 ; Gillingham 
v . Waskett (1824), M'Cle. 198 ; Gwyrme v. Burnell (1840), 
6 Bing. N. C. 453. 

109. Evidence of reasonableness — Uniform pay- 
ment & acquiescence.] — Gard v. Callard, No. 100, 
ante. 

B. Test of. 

Reasonable origin.] — See Nos. 17, 20, 37, ante. 

110. General rule.] — Tyson v. Smith, No. 5, ante. 

111. .] — Johnson v. Clark, No. 100, ante. 

112. Reasonable commencement.] — Ealmouth 
(Lord) v. George, No. 4, ante. 

113. Not if founded on wrong & usurpa- 

tion.] — Tyson v. Smith, No. 5, ante. 

114 . — — Not from accident or indulgence.] — 
In truth I believe that when it is said that a custom 
is void because it is unreasonable, notliing more is 
meant than that the unreasonable character of 
tjhe alleged custom conclusively proves that the 
usage even though it may have existed 
immemorial! y, must have resulted from accident 
or indulgence & not from any right conferred in 
ancient times on the party setting up the custom 
(Lord Cranwortii). — Salisbury (Marquis) v. 
Gladstone (1801), 9 H. L. Cas. 092 ; 31 L. J. C. P. 
222 ; 4 L. T. 849 ; 8 Jur. N. S. 025 ; 9 W. R. 
930 ; 11 E. K. 900, li. L. 

Annotations : — Consd. Warrick v. Qucons College, Oxford 
(1871), 6 Ch. App. 716; Mercer v. Denne, [1904] 2 Ch. 
534 ; Johnson v. Clark, [1908] 1 Ch. 303. Reid. Blowett 
v. Jenkins (1862), 12 C. B. N. 8. 16 ; Goodman v. Saltash 
Corpn. (1882), 7 App. Caa. 633; Tucker v. Linger (1883), 
62 L. J. Ch. 941; Heath v. Deane, [1905] 2 Ch. 86. 
Mentd. Constable v. Nioliolson (1863), 14 C. B. N. S. 230; 
Hamucr v. Chance (1865), 11 L. T. 667 ; Lingwood v. 
Gyde (1866), L. It. 2 O. P. 72 ; Portland v. Hill (1866), 
L. R. 2 Eq. 765 ; Hall v. Byron (1877), 4 Ch. D. 667 ; 
A.-G. for Isle of Man v. Mylchreest (1879), 4 App. 
Cas. 294. 

115. Custom benefiting community generally 
— Although prejudicial to private person.] — Tyson 
v. Smith, No. 6, ante . 

116. Custom benefiting individual — At expense 
of community.] — Tyson v . Smith, No. 5, ante. 

Destruction of subject-matter — Claim to profit 
& prendre in soli of another.] — See Easements & 
Profits X Prendre. 


C. In Particular Instances. 

117. Customary tenant sinking pit, depositing 
rubbish etc. — On lands of other customary tenants.] 

— A custom that when the customary tenant of a 
manor has coal mines lying under the freehold 
lands of other customary tenants, he may sink 
pits in those lands to get the coals, may lay rubbish 
etc. on the land near to such pits, such lands being 
customary tenements & parcel of the manor : — 
Held : to be a bad custom as being uncertain & 
unreasonable. 

That every custom must be certain is laid down 
as a rule in all the books that treat of customs. 
It must be certain, because if it be not certain, it 
cannot be proved to have been time out of mind, 
for how can anything be said to have been time 
out of mind when it is not certain what it is 
(Willes, J.) — Broadbent v. Wilks (1742), 
Willes, 360; 125 E. R. 1214; affd. sub nom. 
Wilkes v. Broadbent (1745), 2 Stra. 1224. 
Annotations : — Consd. Hilton v Granville (1845), 5 Q. B. 701. 
Distd. Carlyon v. Lovering (1857), 1 H. & N. 784 ; Salisbury 
v. Gladstone (1861), 9 II. L. Cas. 692. Reid. Rogers v. 
Taylor (1857), 1 H. & N. 706. Mentd. R. v. White & Ward 
(1 757), 1 Burr. 333 ; Da Costa v. Clarke (1801), 2 Bos. & P. 
376 : Clement v. Lewis (1822), 10 Price, 181 ; Gillingham 
v. Waskett (1824), M‘Cle. 198 ; Gwynne v. Burnell (1840), 

6 Bing. N. C. 453. 

118. Levying execution — On anything upon land 
of deceased — Within the honour — To pay sums 
due by heir.] — Hill v. Bunning (1000), 1 Sid. 17 ; 
82 E. R. 943. 

Annotation : — Mentd. Banks v. Angel! (1838), 7 Ad. & El. 843. 

119. Grinding all corn — Spent or sold by in- 
habitants — At particular mill.] — Harbin v. Green 
(1016), Hob. 189 ; Brownl. 18; Moore, K. B. 887; 
80 E. R. 330. 

Annotations : — Drake v. Wiglesworth (1752), Willes, 654. 
Refd. Griffith r. Williams (1752), Say. 56. Mentd. Prince 
v. Molt (1697), 2 Salk. 663. 

120. .] — Coriton & Harvey 

v. Lithby (1070), 1 Vent. 107 ; 2 Keb. 803, 822 ; 
80 E. R. 114 ; sub nom. Coryton v. Lithebye, 
2 Wms. Saund. 112 ; sub nom. Lithebury v. 
Coriton, 2 Lev. 27. 

Annotations : — Mentd. Iveson v. Moore (1699), 1 Ld. Raym. 
486 ; Bullythorp v. Turner (1744), Willes, 475; Weller v. 
Baker (1769), 2 Wils. 414 ; Barratt v. Collins (1825), 10 
Moore, C. P. 446 ; Forster v. Lawson (1826), 11 Moore, C. P. 
360 ; Foley v. Addonbrooke (1843), 4 Q. B. 197 ; Adams v. 
Andrews (1850), 15 L. T. O. S. 499; Bail v. Mellor (1850), 
19 L. J. Ex. 279 ; Metcalfe v. Hetherington(1855), 11 Excb. 
257 ; Laing v. Whaley (1858), 3 H. &N. 675 ; Rogers v. Taylor 
(1858), 30 |L. T. O. S. 321 ; Dunnicliff v. Mallet (1859), 

7 C. B. N. S. 209 ; Dent v. Turpin (1861), 2 John. & H. 
139 ; Ormerod v. Todmorden Joint Stook Mill Co. (1883), 
11 Q. B. D. 155; Hannayo. Smurthwaito (1893), 69 L. T. 
677. 

121. Within parish.] — A custom, that 

all the householders in the parish of A. shall grind 
all their corn which shall be used by them ground 
within the parish, is good ; but a custom that they 
shall grind all their corn used or sold is bad. — 
Drake v. Wiglesworth (1752), Willes, 654; 125 
E. R. 1369. 

Annotatvms : — Refd. Mills v. Colchester Corpn. (1867), 
lx. R. 2 C. P. 476 ; Lawrence v. Hitoh (1868), L. R. 3 Q. B. 
521. Mentd. Richardson r. Graham, [1908] 1 K. B. 39. 

122. Reasonableness of toll.] — Gard* v. 

Callard, No. 100, ante . 

123. Restricting employment of foreigners.] — A 
custom in the City of London, that a freeman of 


PART I. SECT. 5, SUB-SECT. 2. — B. 

115 1. Custom benefiting community 
generally — Although prejudicial to 
private person .] — A custom may be 
prejudicial to the interest of a particular 
person & reasonable also when It is 
for the benefit of the oommonwealth 
in general. — T antstry Case (1608), 
Dav. Ir. 28.— -IR. 

PART I. SECT. 5, SUB-SECT. 2.— C. 

g. City Corporation electing free- 


men — Rejection of petition by one of 
two branches of corporation.] — The 
return to a mandamus stated that the 
corpn. of D. was a corpn. by prescrip- 
tion, & stated a custom, that “ every 
person, etc., must, before ho can be 
admitted a freeman, have been 
approved of by two branches of the 
oorpn. ; the Lord Mayor for the time 
being & aldermen, & the sheriffs for 
the time being & oomrs., sitting in 
different apartments at an assembly 


of the corpn., notwithstanding that 
such person, the son of a freeman may 
be himself a freeman or free brother 
of one of the said minor guilds.'* It 
then stated a custom, that the person 
applying for admission “ should present 
a petition to each branch of the corpn., 
who exercised a discretionary right 
of complying with or refusing The 
prayer of such petition, without 
assigning or being required to assign 
any reason ; & that the opinion of the 
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the city shall not set on work, in the manual 
occupation of a butcher, a foreigner to the liberties 
of the City, is good. — Shaw v. Poynter (1834), 

2 Ad. & El. 312 ; 4 Nev. & M. K. B. 200 ; 4 
L. J. K. B. 16 ; 111 E. R. 121. 

124. Victualler erecting booth — When fair 
held — Common or waste land.] — Tyson v. Smith, 
No. 6, ante, 

126. Highway.] — To a count in 

trespass for breaking down & removing pltf.’s 
booth, deft, pleaded that there was a public high- 
way over a close called A., & that the booth had 
been wrongfully erected across the highway, & 
obstructing the same. Replication, that the close 
was in the borough of B., an immemorial borough, 
& that an immemorial fair was every year held in 
the close, & that there was an immemorial 
custom in the borough, that a victualler had 
during the fairs been used to enter upon any part 
of the close used for the purpose of such fair, & 
to erect a booth there. On demurrer : — Held : 
the custom was reasonable. 

The existence of a fair is treated in our law books 
as a matter of public convenience & the reasons 
for so considering it are also entirely of a public 
nature. If, therefore, the custom disclosed in 
the replication may have had a legal origin, there 
seems to be nothing unreasonable in it, as abridging 
a public right without a countervailing benefit. 
Such benefit may be well supposed to arise from the 
accommodation afforded to the persons frequenting 
the fair (Loud Denman, C.J.). — Elwood v. 
Bullock (1844), 6 Q. B. 383 ; 13 L. J. Q. B. 330 ; 

3 L. T. O. S. 298 ; 8 J. P. 473 ; 8 Jur. 1044 ; 115 
E. R. 147. 

Annotations : — Distd. Simpson t>. Wells (1872), L. II. 7 Q. B. 
214. Reid. Gerring v. Barfield (1864), 16 C. B. N. S. 697 ; 
Arnold v. Blaker (1871), L. R. 6 Q. B. 433. Mentd. Dawes 
v. Hawkins (1800), 7 Jur. N. S. 262 ; Neeld v. Hendon 
U. D. O. (1809), 81 L. T. 405 ; A.-G. v. Horner (No. 2), 
11913] 2 Ck. 140. 

126. Depositing refuse from tin mines — In 
another’s stream.] — Declaration for fouling & 
sending rubbish down a natural stream of water 
running through pltf.’s lands. Pleas, justifying 
under a prescriptive right founded on a user of 
twenty & forty years respectively, & also by custom 
to wash away, by means of the stream above 
pltf.’s lands, the sand, stones, rubbish, & other 
stuff wliich became dislodged or severed in the course 
of working the tin mine of deft., & getting the tin 
& tin ore : — Held : (1) the custom alleged was not 
indefinite or unreasonable, the User being limited 
to the necessary working of the mine ; (2) such a 
user might be the subject-matter of a grant, & 
therefore the pleas were good. — C arlyon v. 
Lovering (1857), 1 H. & N. 784 ; 26 L. J. Ex. 251 ; 
28 L. T. O. 8. 350 ; 5 W. R. 347 ; 156 E. R. 1417. 


Annotations : — As to (2) Reid. Rogers v . Taylor (1857), 26 
L. J. Ex. 203 ; Gaved v . Martyn (1865), 19 C. B. N. 3. 732. 


127. Rights in alieno solo — Exercising & train- 
ing horses — On land of another — At all times of the 
year.] — In answer to an action for trespass with 
horses on pltf.’s land in the manor of L., defts. 
pleaded a custom of the manor, by which the 


inhabitants of whom defts. were several of the 
parish of L., in & adjacent to the manor, by them- 
selves or their servants, at all seasonable times of 
the year, were alleged to be entitled to enter the 
land for the purpose of training & exercising horses 
thereon: — Held: (1) the alleged custom was 
unreasonable, as it deprived the owner of the 
enjoyment of his property for a very considerable 
period of the year ; (2) the claim was too extensive 

6 too indefinite to be sustained.-— S oweuby v. 
Coleman (1867), L. R. 2 Exch. 90 ; 36 L. J. Ex. 
57 ; 15 L. T. 667 ; 31 J. P. 263 ; 15 W. R. 451. 
Annotation : — As to (2) Reid. Brocklebank v. Thompson, 

[1903] 2 Ch. 344. 

128. Holding horse races — On Ascension 

Day — Lands outside parish.] — A custom for all the 
freemen & citizens of a neighbouring city to hold 
horse races over the close of M. on Ascension Day 
in every year is good. — Mounsey v, Ismay (1863), 
1 H. & C. 729 ; 1 New Rep. 288 ; 32 L. J. Ex. 94 ; 

7 L. T. 717 ; 27 J. P. 454 ; 9 Jur. N. S. 306 ; 11 
W. R. 270 ; 158 E. R. 1077 ; subsequent proceedings 
(1865), 3 II. & C. 480. 

Annotations: — Diftd. Sowerby v. Coleman (1867), L. R. 2 

Exch. 96. Reid. Hall v. Nottingham (1875), 45 L. J. Q. B. 

50. Mentd. Mot. Ry. v. Fowler, [1892] 1 Q. B. 165. 

129. Innocent & lawful recreation — At 

any time of the year.] — Hall v. Nottingham, 
No. 8, ante . 

130. Drying nets — On land of another.] — 

Lockwood v. Wood, No. 6, ante . 

131. On nearest suitable part of 

beach — Though private property.] — Mercer v. 
Denne, No. 80, ante. 

132. Making grips at side of road for drainage 
— Obstructing passage of highway.] — The owner of 
a building estate granted to the purchaser of one 
of the lots the right to pass over the several roads 
made or to be made through the estate, as if the 
roads were public roads. Two of the roads were 
gravelled for cart & carriage traffic, & there was a 
strip of gross land on either side. Pltf. was 
accustomed to walk along these grass strips to & 
from his house. The owner of the estate caused 
the grass strips to be intersected by grips, for the 
purpose of draining the road, but really, as the 
ct. decided upon the evidence, for the purpose of 
preventing persons from passing along the sward. 
The owner of the road produced evidence showing 
that on rural roads in the samo neighbourhood it 
was usual to make such grips for the purpose of 
drainage Held : the custom attempted to be 
set up was unreasonable, & the grips amounted to 
an obstruction. — Njcol v . Beaumont (1883), 53 
L. J. Oh. 853 ; 50 L. T. 112. 

133. Catching fish — Without reference to needs 
of particular messuage.] — Payne v . Ecclesiastical 
Combs. & Landon, No. 56, ante. 


Sub-sect. 3. — Certainty. 

A. General Rule. 

134. Essential to validity of custom.]— Broad - 
bent v . Wilks, No. 117, ante. 


sheriffs & comrs. on such petition 
should be taken by ballot only ; & 
that without suoh approval no person 
had been admitted a freeman ” : — Held : 
the oustom that either branch of the 
corpn. might, without assigning any 
reason, reject a petition for admission 
to freedom, was not unreasonable, 
« the oustom to reject or elect by ballot, 
was not unreasonable. — R. r. Dublin 
Corpn. (1826), Batt. 628.— IR. 

h. Sale of pigs — Deduction of 
broken weight d? one shilling for carriage . ] 
-—Pltf. had sold to deft, three pigs 
hy dead weight at 43s. per cwt., the 


weight being 1 cwt. 1 qr. 27 lbs. ; deft, 
claimed to be entitled by oustom to 

S ay at a less rate for the broken weight 
; to deduct one shilling per pig for 
carriage : — Held : such custom, if it 
existed, would be unreasonable. — 
Myles v . Lytle (1903), 37 1. L. T. 
192.— IR. 


ART I. SECT. 6, SUB-SECT. 3.— A. 

134 I. 'Essential to validity of custom.] 
-A custom must be certain. — Huit- 
cjrshad v , 8hko Dyal (1876), 
f, R. 3 Ind. App. 259.— IND. 


134 II. .] — Bachman Rai «. 

Akbar Khan (1877), I. L. R. 1 All. 
440.— IND. 

134 ill. .]— Lala v. Hjka Sinoh 

(1878), I. L. R. 2 All. 49.— IND. 

134 iv. .] — A custom to bo valid 

must bo certain in respect of its nature 
generally. — Mahamaya Drbi v . Hari- 
pas Halpar (1914), I. L. R. 42 Calc. 
455.— IND. 

134 v. .] — Customs to havo the 

virtue & force of law should be cer- 
tain, not ambiguous. — T anistby Case 
(1608), Dav. Ir. 28.— IR. 
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Custom and Usages. 


Sect, 5. — Essential characteristics: Subject. 3, A., 
B, 9 C. <fc t>. ; sub-sect. 4.] 

135. .] — Tyson v. Smith, No. 5, ante . 

13$. Degree of certainty.] — C hampneys v. 

Buchan, No. 23, ante. 

137 . .] — Shafto v . Bolckow, Vaughan & 

Oo. & Ecclesiastical Combs., No. 54, ante. 

133. .] — Mercer v. Denne, No. 22, ante. 

Custom of the manor.] — See Copyholds, 

Vol. XIII., p. 80, No. 1020. 

B. As to Time and Subject- Matter. 

139. Time — Custom to pay “ at usual time ” 
— Usual time not specified.] — A custom within a 
parish to pay lOd. for churching women after 
child-birth, at the time of churching them, or the 
usual time when they should be churched, not 
specifying that usual time : — Held : not good. 

Now if the custom found tbe unreasonable or 
uncertain ct. below must not be suffered to proceed 
& this usual time is quite uncertain {per Cur.). — 
Taylor v. Scott (1729), Fitz-G. 55 ; 94 E. It. 651 ; 
sub nom . Naylor v. Scott, 2 Ld. Itaym. 1558 ; 
1 Barn. K. B. 159. 

Annotation : — Bold. Patten v. Castloman (1753), 1 Leo, 
387. 

140. Subject-matter — Custom to play “ any 
rural sports *’ on private close.] — M illechamp v . 
Johnson (1746), Willes, 205, n ; 125 E. It. 1133. 
Annotations Consd. Hall v. Nottingham (1875), 33 L. T 

697. Held. Mounsey v. Ismay (1865), 3 P. & G 486. 
Mentd. Mercer v. Denne, [1905 J 2 Ch. 638. 

141. Custom to enjoy “ any innocent or 

lawful recreation."] — Hall v . Nottingham, No. 
8, ante. 

142. — Custom to take “ drifted sand."] — 

A custom for all the inhabitants of a particular 
parish, to take sand which had been drifted upon 
pltf.’s close from the sea shore : — Held : bad. 

This appears to me to be an uncertain, absurd 
& indefinite custom. There is nothing to point 
out the limit as to where the sand commences, 
which has been drifted by the wind, & where the 
original soil ends (Williams, J.). — Blewett v. 
Tregonning (1835), 3 Ad. & El. 554 ; 1 Har. & W. 
431, 432 ; 5 Mev. &M. K. B. 234, 308 ; 4 L. J. K. B. 

*rd (1855), 4 E. & B. 702. 
4 L. J. Q. B. 364 : Rogers 
; A.-G. v . Mathias (1858), 
iman (1867), L. R. 2 Exch. 
[1903 J 2 Ch. 344. Mentd. 
Ch. D. 535. 

143. Custom to deposit refuse from tin 

mine.] — Carlyon v. Lovkring, No. 126, ante. 


223, 234 ; 111 E. K. 524. 

Annotations : — Consd. Race v. W e 
Bold. Clayton v . Corby (1843), 1 
v. Brenton (1847), 10 Q. B. 26 
4 K. & J. 579 ; Sowerby v. Cole 
96 : Brocklebank v. Thompson, 
De La Warr v. Miles (1881), 17 


C. As to Locality. 

Custom defined— As to local common law.]— See 

Sect. 1, ante. 

144. General rule.] — A man cannot prescribe a 
custom per totam Angliam , for if it be per toiam 
Angliam it is the common law & not a custom. — 
Anon (1543), Bro. N. C. 56 ; 73 E. It. 871. 


145 . ,] — a custom must extend to a 

district, & cannot be limited to a particular close 
of land. — Beresford v . Bacon (1685), 2 Lut. 1317 ; 


125 E. R. 728. 

146. .1 — Jones v. Robin, No. 7, ante. 

147. . : — Mercer v. Denne, No. 22, ante. 

148. City & its suburbs.^ — A custom which ex- 
tends to the suburbs of a city, is good. — Harris v. 
Wakeman (1755), Say 254 ; 96 E. R. 871. 
Annotation : — Mentd. Hesketh v. Braddock (1766), 3 Burr. 


1847. 

149. Custom in one parish— To do something in 
another.] — R. v. Rollett, No. 45, ante. 

150. Custom in several parishes — To exercise 
right In one.] — A custom for the inhabitants of 
several adjoining or contiguous parishes to exercise 
the right of recreation over land situate in one of 
such parishes is bad. 

Where a custom is asserted as regards the 
inhabitants of a particular parish, then, if the 
evidence goes to show that the privilege has been 
exercised by the inhabitants of other parishes, the 
proof is inconsistent with the allegation, & the case 
fails on that ground (Kekewich, J.). — Edwards 
v. Jenkins, [1896] 1 Ch. 308 ; 65 L. J. Ch. 222 ; 73 
L. T. 574 ; 60 J. P. 167 ; 44 W. Ii. 407 ; 40 Sol. Jo. 


52. 


Annotations : — Reid. Brocklebank v. Thompson, [1903] 2 
Ch. 344 ; Heaven v. Crutohlcy (1903), 1 L. G. R. 473. 


D. As to Persons. 

151. General rule.] — A custom extending to 
every one is too general. — F airley v. Roch (1686), 
1 Lut. 891 ; 125 E. R. 489. 

152. .] — A custom that may be general, 

& such a one as may extend to every subject, 
whether a citizen or a stranger, is not warranted 
by the common law, & is void. — Sherborn v. 
Bostock (1729), Fitz-G. 51 ; 94 E. R. 648. 
Annotations Refd. Fitch v. Rawling (1795), 2 Hy. Bl. 393. 

Mentd. Horton v Beckman (1796), 6 Term Rep. 760 ; 

Clark v. Denton (1830), 1 B. & Ad. 92. 

153. Local Inhabitants.] — Foiston v. Crach- 
roode (1587), 4 Co. Rep. 31 b ; 76 E. R. 962. 

Annotations: — Reid. Gate ward's Case (1607), 6 Co. Rep. 

59 b : R. v. Eoclesfleld (1818). IB . & Aid. 348 : Derry v. 

Sanders, [1919] 1 K. B. 223. Mentd. R. v. Churchill (1825), 

6 Dow. & Iiy. K. B. 635. 

154. .] — Pltf. stated that M. was an 

ancient parish, having an old parish church & 
consisting of one vill called A. & three other vills, 
& set forth a custom to make a general rate to 
reimburse the churchwardens their expenses ; & 
for the inhabitants of A. to raise two-thirds of 
such rates, & the inhabitants of the three other 
vills, the other third : — Held : the custom was well 
alleged & a reasonable one, for the word inhabitant 
was to be construed according to the subject- 
matter, & included all such persons, & those only, 
as by law were liable to the payment of church 
rates. — B urton v. Wileday (1737), Andr. 32 ; 
95 E. R. 284. 

155. U ser 0 f churchway — Or marketway.] 

— Gateward’s Case, No. 17, ante. 


PART I. SECT. 6, SUB-SECT. 8.— C. 

1441. General rule.) — A custom to be 
valid must bo certain in respect of the 
locality where it is alleged to obtain. — 

M AH AMAYA Dsn! V . H ARID AS HALDAR 

(1914), I. L. Ii. 42 Calc. 455. — 1ND. 

PART I. SECT. 6, SUB-SECT. 3. — D. 

151 1. General rule.) — A custom to be 
valid must be certain in respect of tbe 
persons whom it Is alleged to affect. — 
Mahamaya Dkbi v . Hakidas Haldar 
(1014), I. L. R. 42 Calc. 455.— IND. 

k. Local inhabitants — Right to use 


mineral springs. ] — A custom for inhabi- 
tants of the surrounding country as of 
right to drink the water of certain 
mineral springs is bad, as being too 
large, 8c not confined to any particular 
class of persons. — G rand Hotel Co. 
v . Cross (1879), 44 U. C. R. 153.— 
CAN. 

1. Right to public to water from 
a well.} — In an action by a sanitary 
authority, claiming that a well situate 
on private property was vested in 
them under Publio Health (Ireland) 
Act, 1878, c. 52, s. 74, tbe ot. was 
satisfied on the evldenoe that the well 


was freely used, without hindrance or 
interruption, as far back as living 
memory went; that it was so used 
principally by the inhabitants of some 
neighbouring houses : but that such 
user was not confined to such inhabi- 
tants but was free to ail persons who 
had occasion to resort to the well, 
8c that a path existed during all that 
time, affording access to the well from 
a publio road Held : a right in the 
public to enter 8c take water from the 
well was too wide to be the subject 
of a custom. — D unoar van Guardians 
v. Mansfield, [1897] 1 1. R. 420. — IR. 
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156. .] — Inhabitants may 

allege prescription for a way to church or market, 
which are of necessity, & in matter of discharge, as 
in modo decimandi, or to be quit of toll ; but not 
in matter of profit or charge in another soil (per 
Cur.)- — Baker v . Brereman (1635), Cro. Car. 
418 ; 79 E. R. 904. 


Annotations : — Reid. Paine v. Partridge (1690), 1 Show. 
243 ; Crouther v. Oldfeild (1705), 1 Salk. 364 ; Fitch v. 
Rawling (1795j|, 2Hy. Bl. 393 ; Lockwood v. Wood (1844), 


J Q. B. 

153 ; Mercer v. Denno, [1904] 2 Ch. 534. 


157. .] — Brocklebank v . 

Thompson, No. 49, ante . 

158. .] — Thrower’s Case (1672), 1 


Vent. 208 ; 86 E. R. 140. 

Annotations : — Reid. R. v. SainthiTl (1705). 2 Ld. Raym. 

3174 ; R. v. Brookes (1754), Say. 167 ; Batten v. Gedye 

(1889), 41 Ch. D. 507. 

159. .] — A churchway, being a way 

the rights over winch exist by custom in favour of 
a limited class of the public, no landowner can 
dedicate a road with only such rights as the public 
would have over a churchway. 

More than sixty years ago the tenant in fee in 
remainder of a settled estate, being desirous of 
improving an old churchway leading across the 
estate to the parish church, divested the churchway 
& in substitution for it laid out a new road over 


the estate, partly at liis own expense & partly by 
subscriptions from the parishioners. The road 
had ever since been continuously used as a highway 
for all purposes by the public without any serious 
inference till quite recently. The remainderman 
acquiesced in the user until his death, & the road 
had been occasionally repaired by the parish 
authorities. There was no evidence that the 
tenant for life, who had died in 1851, had any 
knowledge of the user of the road by the public : — 
Held : as a presumption of law arising from the 
long user of the new road coupled with the existence 
of persons competent to dedicate, there had been a 
dedication of the road to the public, not as a church 
path, but as an ordinary highway. 

I agree that the evidence has been too wide to 
prove the existence of a churchway ; it is a public 
highway or nothing (Warrington, J. ). — Farquhar 
v . Newbury Rural Council, [1908] 2 Ch. 580 ; 
78 Ij. J. Ch. 170 ; 100 L. T. 37 ; 72 J. P. 445 ; 
7 L. G. R. 304 ; affd., [1909] 1 Ch. 12, C. A. 

160. Right of recreation.] — A prescription 

that all the inhabitants of the vill, time out of 
memory, had used to dance in another’s close at 
all times of the year at their free will for their 
recreation : — Held : a good custom. — A bbot v. 
Weekly (1065), 1 Lev. 176 ; 83 E. R. 357. 
l v. 

?), l 

i:v ■ 


Q.B 


Wardell (1740), Willes, 202 ; 
H. & C. 729. Folld. Hall v. 
>. 1. Reid. Fitch v. Itawling 
>e v. Ward (1855), 4 E. & B. 
>4] 2 Ch. 534. Mentd. Lock- 
50; Mounsey r. iBmay (1865), 


Annotations : — Consd. Bel 
Mounsey v. Ismay (186 
Nottingham (1875), 1 1 
(1795), 2 Hy. Bl. 393 ; 
7 02 ; Mercer v. Denno, 
wood v. Wood (1844), 6 
3 H. & C. 486. 


— Millechamp v. Johnsoi 
(1746), Willos, 205, n ; 125 E. R. 1133. 

An JX£ atio E 8 — CoMd. Mounsey v. Ismay (1863), 1 H. & C 
729 ; Hall v. Nottingham (1875), 1 Ex. D. 1. Mentd 

fl905]2 y Ch 538. y (1865) * 3 H * & C * 486 i Mercer DeSJ 

. J® 2 - 7 — : ;•] — A custom for all the in 

habitants of a parish to play at all kinds of lawfu 
games, sports & pastimes in the close of A. at al 
seasonable times of the year, at their free will 6 
pleasure, is good. But a similar custom, for al 
persons for the time being, being in the parish, i 


i t] ^ afc which may be claimed by all the 

inhabitants of England can be the subject of a 
custom, I cannot conceive. Customs must in 
J.— VOL. XVII. 


their nature be confined to individuals of a par- 
ticular description, & what is common to all man- 
kind, can never be claimed as a custom (Buller, J.). 
— Fitch v. Rawhno (1795), 2 Hy. Bl. 393 ; 126 
E. R. 614. 

Annotations : — Folld. Coventry v. Wllles (1863), 3 New Rep. 
119 ; Hall v. Nottingham (1875), 1 Ex. D. 1. Consd. 
Edwards v. Jenkins, [1896] 1 Ch. 308. Refd. Tyson v. 
Smith (1838), 9 Ad. & El. 406 ; Mounsey v. Ismay (1863), 

1 H. & C. 729 ; Betts v. Thompson (1870), 23 L. T. 427 ; 
Warrick v. Queen’s College, Oxford (1870), L. R. 10 Eq. 
105 ; Bourko v. Davis (1889), 44 Ch. D. 110 ; Mercer v. 
Denne, [1905] 2 Ch. 538 ; A.-G. t>. Sewell (1918), 88 
L. J. K. B. 425. Mentd. R. V. Ecolesfleld (1818), 1 B. & 
Aid. 348 : The Harriot (18427, 1 Wm. Rob. 439 ; Look- 
wood v. Wood (1844), 6 Q. B. 50 ; Mortimer v. Moore 
(1845), 8 Q. B. 294 ; Race v. Ward (1855), 3 C. L. R. 744 ; 
London Corpn. v. Cox (1867), L. R. 2 H. L. 239. 

163. .] — Hall v . Nottingham, No. 

8, ante . 

164. .] — A right of recreation by 

custom upon the land of another cannot exist as a 
right in the public generally, but must be confined 
to the inhabitants of a particular district. — Bourke 
v. Davis (1889), 44 Ch. I>. 110 ; 62 L. T. 34 ; 38 
W. R. 167 ; 6 T. L. R. 87. 

Annotations: — Refd. Edwards v. Jenkins, [1896] 1 Ch. 308. 
Mentd. A.-G. v. Antrobus, [1905] 2 Ch. 188 ; A.-G. v, 
Sewell (1918), 88 L. J. K. B. 425. 

165. .] — Edwards v. Jenkins, No. 

150, ante. 

166. Right to hold & witness horse races.] 

— To a declaration in trespass, deft, pleaded that 
at the time of the alleged trespasses there was, 
& of right ought to have been, a common & public 
highway over & along the land of pltfs. for all 
persons to go & return on foot at such times of the 
year as horse races were held on the land, at their 
free will & pleasure, for the purpose of witnessing 
the races. There were other pleas to the same 
declaration, averring that races had from time 
immemorial been held on the land mentioned in 
the declaration, & setting up customary rights 
for all the Queen’s subjects to go upon the land 
for the purpose of witnessing these races : — Held : 
these pleas were bad, as there could not be 
customary rights extending to all the Queen’s 
subjects. — Coventry (Earl) v. Willes (1863), 3 
New Rep. 119 ; 9 L. T. 384 ; 28 J. P. 453 ; 12 
W. Ii. 127. 

Annotations : — Consd. Edwards v. Jenkins, [1896] 1 Ch. 308. 
Refd. Bourke v. Davis (1889), 44 Ch. D. 110. 

167. .] — Mounsey v. Ismay, No. 128, 

ante. 

168. Exercising & training racehorses.] — 

Sowerby v. Coleman, No. 127, ante. 

169. .] — Lancashire v . Hunt (1894), 

10 T. L. R. 448 ; affd. 11 T. L. 11. 49 ; subsequent 
proceedings (1895), 11 T. L. R. 341, C. A. 

Claiming rights of common .] — See 

Commons & Rights of Common, Vol. XI., p. 36, 
Nos. 480-486. 

170. “Poor householders” — Void for uncer- 
tainty.] — A custom for poor & indigent house- 
holders living in A. to cut & carry away rotten 
boughs & branches in a chase in A. cannot be 
supported, the description of the persons entitled 
being too vague.— Selby v. Robinson (1788), 2 
Term Rep. 758 ; 100 E. R. 409. 

Annotations: — Refd. Rivers v. Adams (1878), 3 Ex. D. 361. 
Mentd. Mortimer v. Moore (1845), 8 Q. B. 294. 


Sub-sect. 4. — Continuity. 

171. General rule.] — Hammerton t>. Honey, 
No. 9, ante . 


o 
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Sect, 6. — Essential characteristics : Sub-sect, 4. Sects, 
6, 7, 8 <B? 9 : Sub-sec t. 1.] 

172. Essential to validity of custom.] — Tyson 
v. Smith, No. 5, ante. 

178. .] — Mercer v. Denne, No. 22, ante. 

174. Interruption of enjoyment or possession 
only — For 150 years — Does not destroy custom.] — 
A custom, proved to have existed from time im- 
memorial till 1689, must be taken to exist still, 
if there be no further evidence proving or dis- 
proving its existence. 

On an issue bringing into question the existence 
of a certain custom of London evidence was given 
of its exercise from an early period down to 1689 ; 
but no proof of its having been exercised, or inter- 
fered with, at any later time. The jury found 
that the custom existed to 1689 : — Held : this was 
a verdict for defts., who alleged the custom, & 
the judge did rightly in ordering it to be entered, 
& refusing to ask the jury whether it had existed 
after 1689. 

The finding of the jury, that the custom had 
existed till 1689, was the same in effect as if they 
had found that it had existed till last week, unless 
something appeared to show that it had been 
legallv abolished (Ixird Denman, C.J.). — Scales 
v. Key (1840), 11 Ad. & El. 819 ; 3 Per. & Dav. 
605 ; 113 E. R. 625. 

175. For 10 or 20 years — Does not destroy 

custom.] — Mercer v. Denne, No. 22, ante. 

Extinguishment of custom.] — See fr/;ct. 13, post. 

Enjoyment of custom.] — See Sect. 7, post. 

Proof of custom.] — See Sect. 9, post. 


Sect. 6.— VALIDITY IN PARTICULAR 
INSTANCES. 

Reasonableness in particular instance.]— 
Sect. 6, sub-sect. 2, C., ante. 

Customs claiming profits a prendre.]— See 

Easements <fc Profits A Prendre. 

Customs of London.] — See Metropolis. 

176. To distrain— Anything in M such & such 
a vill 99 — Bad.] — Hill v. Bunning (1660), 1 Sid. 
17 ; 82 E. R. 943. 

Annotation : — Mentd. Banks ®. Angell (1838), 7 Ad. & El. 
843. 

177. Anything upon the land — Good.] — 

Hill v. Running (1660), 1 Sid. 17 ; 82 E. R. 943. 
Annotation: — Mentd. Banks v. Angel] (1838), 7 Ad. & El. 
843. 

178. Various goods of great value — For 

small penalty — Bad.] — Moir v . Munday (1755), 
Say. 181 ; 96 E. R. 845. 

Annotation: — Mentd. Hutchins v. Chambers (1758), 1 Burr. 
670. 

See, further. Distress. 

179. Inhabitants taking best anchor & cable 
in case of wreck — In return for care of living & 
burial of dead — Good.] — Simpson v . Bithwood 
(1691), 3 Lev. 307 ; 83 E. R. 703. 

180. Bellman entitled to share of every sack 
opened — In return for sweeping streets & market 
— Good.] — Hit.l v. Hanks, No. 26, ante. 

181. Town crier entitled to exclusive privilege 
— Proclaiming auction sales — Goods brought into 
borough — Good.] — Jones r. Waters (1835), 1 


Cr. M. & R. 713 ; lGale,5; 5Tyr.361; 4L.J.Ex. 
109 ; 149 E. R. 1267. 

182. Unreasonable marriage fees — Bad.] — 

Thompson v. Davenport (1701), 2 Lut. 1069; 

3 Salk. 86 ; 125 E. R. 589. 

188. Paying churching fees — Whether churched 
or not — Bad.] — Naylor v. Scott (1729), 2 Ld. 
Raym. 1558 ; 1 Bam. K. B. 159 ; 92 E. R. 510 ; 
sub nom. Taylor v. Scott, Fitz-G. 55. 

Annotation : — Reid. Patten v. Castleman (1753), 1 Lee, 387. 

184. To charge duties on ships — Entering 
harbour — Good.] — Napper v. Mansell (1622), 
cited 1 Sid. at p. 18 ; 82 E. Ii. 944. 

185. Passing by certain wharf — Bad.] — 

Haspurt v. Wills (1670), 1 Mod. Rep. 47 ; 1 
Vent. 71 ; 86 E. R. 722 ; sub nom. Hasborn v. 
Wills, 2 Keb. 624 ; sub nom. Hasket v. Mills, 
2 Keb. 665 ; sub nom. Heshord v. Wills, 1 Sid. 
454. 

Annotations : — Mentd. Nottingham Corpn. v. Lambert 
(1738), Wllles, 111 ; Jenkins v. Harvey (1835), 2 Cr.M.&R. 
393. 

186. Clerk of market destroying meat — Exposed 
for sale In market — Good.] — C lark & Parish v. 
Titterton (1840), 4 J. P. 238. 

187. Working mines — Destroying tenants 9 
buildings — Without compensation — Bad.] — Hilton 
v. Granville (Earl) (1844), 5 Q. B. 701 ; 1 Dav. 
& Mer. 614 ; 13 L. J. Q. B. 193 ; 2 L. T. O. S. 
419 ; 8 Jur. 311 ; 114 E. R. 1414. 

Annotations : — Consd. Blaokett v. Bradley (1862), 1 B. & S. 
940. Reid. Humphries v. Brogden (1850), 12 Q. B. 739 ; 
CarlvoD v. Lovoring (1857), 1 H. & N. 784 : Rowbotham 
v. Wilson (1857), 8 E. & B. 123 ; Rogers v. Taylor (1858), 
6 W. R. 249 ; Salisbury v. Gladstone (1861), 9 H. L, Cas. 
692 ; Buceieuch v. Wakefield (1870), L. R. 4 H. L. 377 : 
Hall v. Byron (1877), 4 Ch. D. 667 ; Bell v. Love (I883J, 
10 Q. B. I). 547 ; Consett Industrial & Provident Soc. v. 
Consett Iron Co., 11922] 2 Ch. 135. Mentd. Hilton v. 
Whitehead (1848), 12 Q. B. 734 ; Smart®. Morton (1855), 5 
E. & B. 30 ; Williams ®. Bagnall (1866), 15 W. R. 272 ; 
Taylor v. Shafto (1867), 16 L. T. 205 ; Liddy v. Kennedy 
(1871), L. R. 5 H. L. 134 ; Hext v. Gill (1872), 7 Ch. App. 
699 ; Buchanan v. Andrew (1873), L. R. 2 So. & Div. 286 ; 
Gill v. Dickinson (1880), 5 Q. B. D. 159. 

188. Destroying tenants surface — Good.] 

— Buccleuch (Duke) v . Wakefield (1870), L. R. 

4 H. L. 377 ; sub nom. Wakefield v . Buccleuch 
(Duke), Buccleuch (Duke) v. Wakefield, 39 
L. J. Ch. 441 ; 23 L. T. 102 ; 34 J. P. 724, H. L. 
Annotations : — Refd. Hall v. Byron (1877), 4 Ch. D. 667. 

Mentd. Hext v. Gill (1872), 7 Ch. App. 699 ; Mordue v. 
Durham (1873), 42 L. J. C. P. 114 ; Aspden v. Seddon 
(1874), 10 Ch. App. 396, n. ; Benfleldside L. B. v. Consett 
Iron Co. (1877), 47 L. J. Q. B. 491 ; Dalton v. Angus 
(1881), G App. Cas. 740 ; Love v. Bell (1884), 9 App. Cas. 
286 ; A. -G. v. Welsh Granite Co. (1887), 35 W. R. 617 ; 
Shafto v. Bolckow, Vaughan & Eocl. Comrs. (1888), 4 
T. L. R, 527 ; Thompson v. Mein, [1893] W. N. 202 ; 
Bell v. Dudley, [1895 J 1 Oh. 182 ; Westmoreland v. New 
Sharlston Colliery Co. (1898), 79 L. T. 716 ; Butterknowle 
Colliery Co. v. Bishop Auckland Industrial Co-op. Co., 
11906] A. C. 305 : St. Catharine’s College, Cambridge v. 
Greensmith, [1912] 2 Ch. 280 ; St. Catharine’s College, 
Cambridge v. Rosso, [1916] 1 Ch. 73 ; Thomson v . St. 
Catharine’s College, Cambridge, etc., [1919] A. C. 468 ; 
Well don v. Butterley Co., [1920J 1 Ch. 130; Consett 
Industrial & Provident Soc. v. Consett Iron Co., [1922] 2 
Ch. 135 ; Consett Waterworks Co. v. Ritson, [1922] 2 
Ch. 187, n. 

See , generally , Mines & Minerals. 

Mining rights under Inclosure Acts .]— Set Com- 
mons & Rights of Common, Vol. XI., p. 61, 
Noe. 888 et seq . 

Right to let down surface.] — See Commons & 
Rights of Common, Vol. Xl., p. 63, Nos. 898 
et seq. 


PART I. SECT. 5, SUB-SECT. 4. 

172 i. Essential to validity of custom.) 
— A custom is not established by one 
instance.— T ota Ram t>. Mohun Lali. 
(1867), 2 Agra. 120.— IND. 


172 ii. .] — AcuRtom to be valid 

must be continued & acquiesced in. — 
Laia v. Hiua Singh (1878), I. L. It. 


2 All. 49.— IND. 

172 iii. .] — A custom cannot be 

established by a few instances or by 
instances of recent date. — Kakarla 
Abbayya v. Venkata Papayya Rao 
(1905), I. L. R. 29 Mad. 24.— IND. 

172 lv. .) — A custom to be valid 

must have continued without inter- 
ruption since its immemorial origin. — 


Mahamaya Debi v. H arid as Haldab 
(1914), I. L. R. 42 Calo. 455.— IND. 

172 v. .] — Kunhambi v. Kalan- 

THAR (1914), I. L. R. 38 Mad. 1052.— 
IND. 

172 vi. .] — Customs to have the 

. virtue & force of law should have an 
i uninterrupted continuance. — T anistry 
I Case (1608), Dav. Ir. 28.— IR. 



Part I. — Custom, 


19 


Customs of the manor.] — See Copyholds, Vol. 
XIII., pp. 27-28, Nos. 218-243. 

Customs as to perambulating boundaries.] — 
See Boundaries, Fences & Party-Walls, Vol. 
VII., p. 321. 

Commoners right to take rabbits or game on 
waste ol manor.] — See Commons, & Rights op 
Common, Vol. XI., p. 41, No. 673. 

To exclude persons from selling marketable 
articles — On market days.] — See Markets & Fairs. 


Sect. 7. — ENJOYMENT. 

189. General rule.] — Mills v. Colchester 
Corpn., No. 90, ante . 

190. .] — Montgomerie & Co., Ltd. v. 

Wallace- James, No. 71, ante. 

Interruption of.] — See Sect. 5, sub-sect. 4, ante. 

191. Extension of — General customs.] — General 
customs may extend to new things which are 
within the reason of those customs (Holt, C.J.). — 
London City v. Vanacker (1699), Carth. 480 ; 
Holt, K. B. 431 ; 1 Ld. Raym. 496 ; 5 Mod. Rep. 
438 ; 12 Mod. Rep. 269 ; 1 Salk. 142 ; 90 E. R. 
876. 

Annotations : — Consd. Mercer v. Donne, [1005] 2 Ch. 538. 
Refd. Vinter’s Co. v. Passey (1757), 1 Durr. 235. Mentd. 
London City v. Wood (1701), 12 Mod. Hop. 069 ; Bosworth 
v. Herne (1737), Lee temp. Hard. 405 : Hoskoth v. Brad- 
dock (1766), 3 Burr. 1847 ; R. v. Westwood (1825), 4 
B. Sz C. 781 ; Eastern Archipelago Co. v. R. (1853), 2 
E. & B. 856 ; London Joint Stock Bank V. London Corpn. 
(1875), 1 C P. D. 1. 

192. Use of modern inventions.] — Mercer 

v . Denne, No. 86, ante. 

193. Accretion to land subject to custom.] 

— Mercer v . Denne, No. 86, ante. 

Interpretation of customs.] — See Sect. 8, post. 


are alleged, the ct. will not go beyond the allega- 
tions. — R ider v. Wood (1855), 1 K. & J. 644 ; 3 
Eq. Rep. 1061 ; 24 L. J. Ch. 737 ; 69 E. R. 618. 

Descent of copyholds — Who is customary heir.] — 
See CorYHOLDS, Vol. XIII., p. 109, Nos. 1333 et 
8eq, 

198. “ Seasonable time ” — Rights of owner of 
soil — Right of recreation.] — Justification in tres- 
pass under a custom for all the inhabitants of a 
town to walk & ride over a close of arable land at 
all seasonable times in the year : — Held : bad , 
because it appeared that the trespass was com- 
mitted when the corn was standing, though deft, 
averred that it was a seasonable time. 

It was said that by “ seasonable times ” was 
meant in good weather, when it did not rain, snow 
or hail, Sc when it would be seasonable to ride out 
for the preservation of health, as the custom is 
laid to be. But the word “ seasonable ” will 
admit here of no such construction ; for it is 
ridiculous to say that “ unseasonable ” was meant 
in respect to the person claiming the ri^ht. But 
“ unseasonable ” must necessarily mean in respect 
to the owner of the soil ; otherwise the custom 
would be a very strange one, that all the inhabitants 
of the town of N. might ride over pltfs. corn Sc 
grass at all the times of the year which would be 
to say t hat the inhabitants of N. had a right to 
take away from pltf. all the profits of his own 
land (Willes, C..L). — Bell v. Wardell (1740), 
Willes, 202 ; 125 E. R. 1131. 

Annotations : — Consd. Mounscy v. Ismay (1863), 1 H. & C. 

729. Refd. Durbiahlrr 1 ’. Parker (1805), 6 East, 2 ; 

Sowcrby v. Coleman (1867), L. R. 2 Kxoh. 96 ; Hall v. 

Nottingham (1875), 1 Ex. 1). 1. Mentd. Selby v. Bardons 

(1832), 3 B. & Ad. 2 ; Morttinor v. Mooro (1845), 8 Q. B. 

294 ; Morcor v. Denno (1905), 74 L. J. Cli. 723. 

Customs of the manor.] — See Copyholds, Vol. 
XIII., pp. 31-32, Nos. 283-287. 


Sect. 8.— INTERPRETATION. 


Sect. 9.— PROOF. 
Sub-sect. 1. — In General. 


194. Construed strictly.] — Bowser v. Collins 
(1482), Jenk. 138 ; Y. B. 22 Edw. 4, fo. 30, pi. 11 ; 
145 E. R. 97. 

Annotation : — Refd. London Corpn. v. Cox (1867), 36 L. J. Ex. 
225. 


195. Custom binding on covenantor — 

Not extended to executors.] — Wade & Bemboes 
Case (1583), 1 Leon. 2 ; 74 E. R. 2. 

196. Custom for eldest sister to inherit — 

Not extended to eldest aunt or niece.] — Ratcliffe 
& Chaplins Case (1610), 4 Leon. 242 ; 74 E. It. 
847. 


Annotations : — Apld. Denn v. Spray (1786), 1 Term Rep. 
466. Refd. Muggloton v. Barnett (1858), 30 L. T. O. S. 
247. 


197. Descent from customary tenant.] — 

(1) A particular custom as to the descent from a 
customary tenant will not apply when the tenant 
dies before admission, but the descent must be 
according to the common law. 

(2) If the custom is alleged to be according to the 
tenure of borough English, the ct. will take notice 
of all the incidents of the custom of borough 
English ; but if the incidents of the custom only 


199. Necessity for — No inference from existence 
of similar custom elsewhere — Adjacent parishes.] — 

In a question upon the custom of tithing in the 
parish of A., evidence that such a custom exists in 
the adjacent parishes, is not admissible. Secus , 
if the custom be laid as the general custom of the 
whole county. — Furneux v . Hutchins (1778), 2 
Cowp. 807 ; 98 E. R. 1373. 

200. Customs of England & Jersey.] 

— The existence of a feudal custom in one country, 
as England, affords no legal inference of its exist- 
ence in another country, as .1 ersey. 

Those who claim a feudal burden are bound to 
establish, by evidence of the custom of the country 
where the claim is read, that such a burden does 
exist (Leach, M.R.). — A.-G. v. Hymonds (1830), 1 
Knapp, 390 ; 12 E. R. 368, P. 0. 

Custom of other manors.]- - See 

Copyholds, Vol. XIII., p. 29, Nos. 258-266. 

201. Direct proof — Custom to compensate 

for damage — Not in definition of legal damage.] — 
A custom to compensate for a species of damage 
which does not fall within the ordinary definition 


PART 1. SECT. 7. 


m. Extension of — Increasing cus- 
tomary tolls .} — A right to levy bridge 
custom existed under ancient charters, 
the Scottish Parliament confirming 
same, “ as it has been in use to be 
exacted. ** At different times the 


magistrates in whom the right existed, 
had issued tables of bridge customs 
conforming for the most part with one 


another, but in 1854 they attempted 
to introduce certain new dutios & 
to increase existing ones : — Held : they 
were not entitled so to do. — Maxwell 
v. Provost of Dumfries (1866), 4 
Macph. (Ct. of Sess.) 764.— SCOT. 

PART I. SECT. 8. 

184 i. Construed strictly .] — A custom 
must be construed strictly. — H ub* 


PURBUAD v. Shko Dyal (1876), L. R. 
3 Ind. App. 259.— IND. 


PART I. SECT. 9. SUB-SECT. 1. 

n. Necessity for — Whether existence of 
custom elsewhere admissible. ] - Evidence 
of the custom at T., the contract being 
made in O. ’.—Held : properly rejected. 

-Williams v. Corby (1880), 5 A. R. 


626.— CAN. 


C 2 
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Custom and Usages. 


Sect 9, — Proof: Sub-sects. 1 2, A. & i?.] 

of legal damage, & which is not ejuadem generis 
with that of which proof was given, needs for its 
establishment at least some direct proof of its 
existence, & ought not to be inferred from the fact 
of ordinary damage to the surface of the land in 
the legal sense of the words having been always paid 
for (Lord Penzance). — Ballacorkish Silver, 
Lead & Copper Mining Co. v. Harrison (1873), 
L. R. 5 P. 0. 49 ; sub nom. Ballacorkish Mining 
Co. v . Dumbell, 43 L. .T. P. C. 19 ; 29 L. T. 658 ; 
38 J. P. 148 ; sub nom. Dumbell v. Ballacorkish 
Silver, Lead & Copper Mining Co., 22 W. R. 
277, P. 0. 

Annotations .—Reid. A. *G. for Islo of Man v. Mylclireest 

(1879) 4 App. Cos. 294. Mentd. Eardley v. Granville 

(1876). 3 Ch. D. 826. 

202. Where custom not sufficiently 

notorious — Judicial notice not taken.] — (1) A 

custom with regard to the hiring of domestic 
servants, to the effect that, in the absence of special 
contract, there is a right on the part of either the 
master or the servant, to determine the service, 
at the end of the first calendar month, by notice 
given at or before the expiration of the first fort- 
night, is not a notorious custom of which the cts. 
will take judicial notice ; but, where such a 
custom is relied on, its existence must be proved 
by evidence in each particular case. 

A custom is what is so well known & under- 
stood that in transacting business it s unnecessary 
to mention it, because it is so well Known that it 
must be taken to be incorporated in every con- 
tract, unless sometliing to the contrary is said. 
For instance, there is the custom of a month’s 
notice or a month’s wages, which is so well known 
that every person who is hired as a domestic servant 
is taken to be engaged on those terms, unless there 
is an express stipulation to the contrary. The 
question as to existence of a custom is a question 
of fact, & it is necessary to prove the custom in 
each case, until eventually it becomes so well 
understood that the cts. take judicial notice of it. 
Once it is admitted that there is a custom, it 
becomes clear that the custom may change, & a 
new custom may become notorious, so as to be 
incorporated into every contract, unless it is 
expressly excluded. Then there comes a further 
stage, where the custom need no longer be proved, 
but the ct. will take judicial notice of it. In the 
present case the custom certainly has not got to 
the stage of being judicially noticed, but the ct. 
must in each case have evidence of the custom, 
& must form an opinion on that evidence. Here 
the county ct. judge has formed an opinion, & we 
cannot review his finding (Channell, J.). 

(2) Such a custom is not unreasonable, &, 
therefore, if, in any particular case, its existence 
were sufficiently proved by evidence, the ct. would, 
give effect to it, — M oult v . Halliday, [1898] 

1 Q. B. 125 ; 67 L. J. Q. B. 451 ; 77 L. T. 794 ; 62 


J. P. 8 ; 46 W. R. 318 ; 14 T. L. R. 109 ; 42 
Sol. Jo. 117, D. C. 

Annotation: — As to (1) Consd. George v. Davies, [1911] 

2 K. B. 445. 

Judicial notice .] — See Sect. 9, sub-sect. 2, 

B., post. 

203. What must be proved — Past instances of 
user.] — Ciiamberlayn v. Symonds (1740), Bam. Ch. 
98 ; 27 E. It. 570, L. C. 

204. Onus — On party alleging custom.] — 

Proof of the custom lies on the party alleging it. — 
Caldecott v . Smythies (1837), 7 C. & P. 808, 
N. P. 

205. Cannot sustain custom bad in law.] — 

Johnson v. Clark, No. 106, ante. 

206. Declaration of deceased person — Corpora- 
tor as to custom of corporation.] — Semble : declara- 
tions of deceased corporators are evidence in 
support of a custom to exclude foreigners from the 
corpn. — Davies v. Morgan (1831), 1 Or. & J. 587 ; 
1 Tyr. 457 ; 9 L. J. O. S. Ex. 153 ; 148 E. R. 1557. 

207. Rector as to customs of parish.] — 

(1) The parish of P. consisted of six several town- 
ships or hamlets, each of which had its own church- 
warden & collected its own church rates. In 1848 
W., by Order in Council, was created a separate 
rectory, & thenceforth ceased to be part of the 
parish of P., or to furnish a churchwarden or 
contribute any rates thereto. The evidence of 
the custom as to the appointment of church- 
wardens was as follows : In the township of P. the 
outgoing churchwardens presented to the rector 
the names of two persons, of whom the rector chose 
one to be churchwarden for the ensuing year. In 
each of the other townsliips, the selection of the 
persons submitted to the rector’s choice was made 
at a meeting of the ratepayers of the township. 
As to 1\, tliis course was not always strictly 
adhered to, the churchwarden for the time being 
was sometimes, when circumstances rendered it 
convenient, requested by the rector to continue 
in office for another year. Upon a special case, 
in which it was agreed that ct. should draw in- 
ferences of fact : — Held : the custom was valid & 
sufficiently proved, notwithstanding the occasional 
deviations & the severance of the township of W. 
from the rest of the parish of P. did not affect the 
validity of the ancient custom. 

(2) Declarations of a deceased rector were 
received as evidence of the custom. — Bremner v. 
Hull (1866), L. R. 1 C. P. 718 ; Har. & Ruth. 
800 ; 35 L. J. C. P. 332 ; 15 L. T. 352 ; 12 Jur. N. S. 
048 ; 14 W. R. 904. 

Annotations : — Generally, Mentd. Edney & Lunn v. Small - 

bones (1809), 21 L. T. 506 ; R. v. Green (1874), 31 L. T. 

543. 

208. Documentary — Record produced from 
proper source.] — A book produced from the muni- 
ment room of the corpn. of London is receivable 
as evidence of a custom of London. — Bruin v. 
Knott (1843), 12 Sim. 436 ; 6 Jur. 885 ; 59 E. R. 


203 i. What must be proved — Past 
instances of user .) — Custom can only 
be inferred from a large number of 
Individual acts, & the only proof of 
the existence of a custom must be by 
the multiplication or aggregation of a 
great number of particular instances. — 
Anderson v. Wadey (1899), 20 

N. 8. W. L. R. 412.— AUS. 

203 il. .] — The best proof 

of custom is instances in which it has 
been acted on. — L acuman Rai v. 
Akbab Khan (1877), I. L. R. 1 All. 
440.— IND. 

o. In case of custom modi- 

fying the general law .] — Where it is 
sought to establish the existence of a 
custom, modifying or varying the 


t alleging it. — Van Breda v. Jacobs, 
' [1921J App. D. 330.— S.AF. 


general law, the kind of evidence that 
ought to be regarded is evidence 
showing that the right claimed by 
custom was more or less contested 
8c the contest abandoned bv some one 
who if the custom had not existed, 
would have boon entitled ; or ovidence 
showing that generally in the district 
the custom was followed to the 
exclusion of persons who. if it had not 

! acted upon. — Simmoxds V. Andrews 

have enforced their right under the ! n839> 1 Jebb & s vti in 

general law.— Rama Nand v. Surgiani * lA5W> 1 jeDD * ml— ir. 

(1894), I. L. It. 16 All. 221.— IND. 


208 i. Documentary — Record produced 
from proper source .] — The ct. will not 
acknowledge a custom of the Lord 
Mayor & Sheriff’s ct., which is not 
certified by the Recorder. A certificate 
which does not come in an authenticated 
form & merely looks as if made to meet 
the occasion will not be recognised or 


204 i. Onus — On party alleging cus- 
tom .] — The existence of a custom must 
be clearly proved & the onus of proving 
such existence lies upon the person 


1 P. Not newspapers.] — NewB- 

| papers ore not sufficient evidence to 
i prove immemorial custom. — Rai 

1 3B K L 1?P. N C. 5’-WD nORAM <1889) - 
q. Sufficiency of —Final decree .] — 
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1200 ; subsequent proceedings (1845), 1 Ph. 572, 

L. C. 

Annotation : — Mentd. Brown v. Smith (1878), 10 Ch. D. 377. 

Of manorial customs.] — See Copyholds, 

Vol. XIII., pp. 28-29, Nos. 244-254. 

209. Of user — Not to be wider than alleged 
custom — Excessive user cannot be rejected.] — 
Hammerton v . Honey, No. 9, ante . 

210. .] — Brocklebank v. Thompson, 

No. 49, ante . 

211. .] — Farquhar v. Newbury 

Rural Council, No. 159, ante. 

212. .] — Action brought by the lord 

of certain manors adjoining the Severn, a tidal & 
navigable river, for trespass on the foreshore, 
parcel of the manors, in a boat & on foot, for the 
purpose of shooting wild duck. Deft, denied that 
the foreshore was parcel of the manors, &, even if 
it were, he claimed the right to go upon the fore- 
shore & shoot & carry away wild duck on the 
ground of immemorial user, as an inhabitant of 
the manors, being a wild fowler by occupation, 
by virtue of a custom of the manors. 

The only evidence of any exercise of the alleged 
right by persons being wild fowlers by trade is 
the evidence of an exercise by deft., his father, 
& by two others. It is not proved that any of 
these with the exception of deft. & his father, for 
some short period, lived in any part of the local 
area in wliich the alleged custom is said to prevail. 
It is proved that in exercising the alleged right 
none of them confined himself to shooting on the 
lands in question. Further, others not being wild 
fowlers by trade also exercised the alleged right. 
The user proved, therefore, is more extensive than 
the custom alleged (Parker, J.). — Fitzhardinue 
(Lord) v. Purcell, [1908J 2 Ch. 139 ; 77 L. ,1. Ch. 
529 ; 99 L. T. 154 ; 72 J . P. 276 ; 24 T. L. R. 564. 
Annotation : — Mentd. Secretary of State for Indiu in Council 
Sri Ilajah Cholikani Rama Rao (1910), 85 L. J. P. C. 

213. - Not continuous or general.] — An 

alleged right in the inhabitants of a parish to take 
gravel without stint from the bed of a river, the 
property in which was in pltf. : — Held : bad in 
law. 

The result of the evidence is that the parish 
officials have taken gravel, bub not that others 
have done so with any continuity or as a general 
practice (Swinfen Eady, J.). — Hough v. Clark 
& Hall (1907). 23 T. L R. 682 ; 5 L. G. R. 1195, 

Of reputation — In manorial customs.]— See 
Copyholds, Vol. XIII., p. 29, Nos. 255-257. 

214. Sufficiency of — Two witnesses.] — It is 
laid down by the writers of best authority that 
there must- be at least two witnesses to prove a 
custom, & that they must assign acts done as the 
ground of their belief (Sir William Scott). — 
The Twee Gebroeders (1801), 3 Ch. Rob. 336. 

. Only part of custom.]— Evidence of 

reputation of the custom of a manor, that, in 
default of sons, the eldest daughter, &, in default 
also of daughters, the eldest sister, & in case of the 


death of all, the descendants of the eldest daughter 
or sister respectively of the person last seised 
should take, is proper to be left to the jury of the 
existence of such a custom, as applied to a great 
nephew (the grandson of an eldest sister) of the 
person last seised ; although the instances in which 
it was proved to have been put in use extended no 
further than those of eldest daughter & eldest 
sister, &, the son of an eldest sister. — Doe d. 
Foster & Jamieson v. Sisson (1810), 12 East, 62 s 
104 E. R. 25. 

Annotations : — Consd. Locke v. Colman (1836), 1 My. & Or. 
423. Reid. Mugglet-on v. Barnett (1857), 2 H. & N. 653 ; 
He Chenowoth, Ward v. Dwellery (1902), 71 L. J. Oh. 739. 

216. Existence proved prior to but not 

within living memory.] — Scales v. Key, No. 174, 

ante. 

217. May be of slender character — If 

custom otherwise good.] — J ohnson v. Clark, No. 
106, ante. 

In manorial customs.] — See Copyholds, 

Vol. XIII., pp. 30-31, Nos. 269-278. 

Of immemorial existence.] — See Sect. 5, sub- 
sect. 1, B. (6) & (c), ante. 


Sub-sect. 2. — Judicial Notice. 

A. In General . 

218. Whether judical notice taken — Unless 
custom pleaded.] — The ct. is not bound to take 
notice of customs unless pleaded. — Hunt v. 
11a rg ill (1719), Fortes. Rep. 347 ; 02 E. R. 884 ; 
sub nom. Hargill v. Hunt, 11 Mod. Rep. 304. 

219. General custom.] — R. v. Yar- 

borough (Lord), No. 12, ante. 

Pleading generally, see Sect. 10, post. 

220. Private customs In private places.] — 

Anon., No. 2, ante. 

Usages.] — See Part II., Sect. 4, sub-sect. 2, 

post. 

Law merchant.] — See Part II., Sect. 2, 

post. 

Customs of London.] — See Metropolis. 

B. Local Customs of Descent. 

221. Borough English.] — The law takes notice 
of the custom of borough English & gavelkind, 
what they are, <te the incidents thereunto, & the 
consequences upon such a custom (Bridgman, 
O.J.). — Payne v. Barker (1662), O’Bridg, 18 ; 

124 E. It. 445 ; suf) nom. Hale v. , cited in 

2 Ld. Raym. 1025; 1 P. Wuls. 66 ; sub nom. Fane 
v . Barr, cited in 1 Salk. 243 ; 6 Mod. Rep. 121. 
Anrudations : — Consd. Clements v. Scudamore (1703), 1 

P. Wms. 63 ; Rider v. Wood (1 855). 1 K. & J. 644. Mentd. 

Trash v. Wood (1839), 4 My. 8c Cr. 324 ; Doe d. Hamilton 

v. Clift- (1840), 12 Ad. 8c El. 566 ; Malltnson v. Slddle (1870), 

39 L. J. Ch. 426 ; Re Hudson, Cassela v. Hudson, [1908 J 

1 Ch. 655. 

222. .] — The common law takes notice of 

these customs of gavelkind & borough English 
(Holt, C.J.). — Clements v. Scudamore (1703), 1 


The most satisfactory evidence of an 
enforcement of a custom is a final 
decree based on the custom. — 
GURDAYAL MAL V. JlIANDU MAL 
(1888), 1. L. H. 10 All. 585.-IND. 

. r * — 7 — •] — Decrees of compe- 
tent cts. are good evidence of the 
existence of customs of succession In 
particular communities. — Ba’i Ba’iji 
£ U894), X- L. K. 20 

Bom. 53. — IND. 

. •• , . . — 1 — J udioial decisions 

in which a custom has been recognised 
are good evidence of the existence of 
such custom, — Shimbhu Nath v. 


Gayan Chand (1894), I. L. R. 16 All. 
379.— IND. 

PART I. SECT. 9, SUB-SECT. 2.— A. 

t. Whether judicial notice talccn .1 
— Once a custom is proved, cts. are 
entitled to recognise its existence. — 
DaHYABHAI MOTIRAM V . OlUTNILAL 
KEsriORDAS (1913), I. L. U. 38 Bom. 
183.— IND. 

a. .1 — In the absonce of 

judicial decisions, the ct. may take 
judicial notice of any general custom 
which is not only well established but 


reasonable in itself. — Seaville v. 
Colley (1891), 9 8. O. 39. — S. AF. 

b. .] — The custom among the 

Maoris that on the doath of a chief or 
person of importance a tangl or funeral 
feast should be held, & that its cost 
should bo borne by the property of 
the dead person, seeing that it is a 
general & immemorial custom, not 
contrary to any statute, not u, Fp a 5? I L) 
able, 8c Is considered morally binding 
upon them 8c not merely optional by 
the Maoris themselves, is ft 
which ought to be recognised by the ct. 
as law. — Public Trustee v. Loasbt 
naoRL 27 N. Z. L. R. 801. — N.Z. 
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Sect. 9. — ProoJ: Sub-sect. 2, B. Sects. 10 & 11s 
Sub-sects. 1, 2, 3, 4, 5 & 6. Sects. 12 cfc 13 ,] 

P. Wms. 63 s Holt, K. B. 124 ; 6 Mod. Rep. 120 ; 
2 Ld. Raym. 1024 ; 1 Salk. 243 ; 24 E. B. 295. 
Annotations : — Mentd. Hartop v. Hoare (1743), 2 Stra. 1187 ; 
Doe d. Norfolk v. Saunders (1783), 3 Doug. K. B. 303 : 
Locke v. Colman (1836), 1 My. & Cr. 423 ; Trash v . Wood 
(1839), 4 My. & Cr. 324 ; Doe d. Hamilton v. Clift (1840), 
12 Ad. & El. 566 : Rider v. Wood (1855), 1 K. & J. 644 ; 
Hook v. Hook (1862), 1 Hem & M. 43 ; Re Smart. Smart v. 
Smart (1881), 18 Oh. D. 165; Re Hudson, Caesels v. 
Hudson, [1908] 1 Ch. 655. 

228. Not If only Incidents of custom 

alleged.] — Rider v . Wood, No. 197, ante. 

224. Gavelkind.] — Payne v. Barker, No. 221, 
ante. 

225. .] — Clements v . Scudamore, No. 

222, ante. 

226. .] — The custom of gavelkind is the 

common law of the land in Kent, & its extension to 
collaterals, is, therefore, a question for the judge 
& need not be proved by usage as in the case of a 
manorial custom which is in contravention of the 
common law. — Re Chenoweth, Ward v. Dwelley, 
[1902] 2 Ch. 488 ; 71 L. J. Ch. 739 ; 80 L. T. 890 ; 
50 W. R. 003 ; 18 T. L. R. 702 ; 40 Sol. Jo. 034. 

See, now, Law of Property Act, 1922 (c. 16), 
s. 148. 


Sect. 10.— PLEADING AND PRACTICE. 

227. Pleading — Customs of London — Right of 
all citizens to use privilege.] — In pleading a custom 
of London, it is sufficient to say that every citizen 
may use the customary privilege. — R. Bagsiiaw 
(1034), Cro. Car. 347 ; 79 E. It. 904. 

Annotation: — Mentd. Hutchins v. Player (1663), O. Bridg. 

272. 

Customs of London generally, see Metropolis. 

228. Custom must be substantially laid.] — 

Love v. (1015), 1 Roll. Rep. 193 ; 81 E. R. 

425. 

229. .] — Though the Ct. of Ch. does 

not take customs so strictly certain as cts. of law, 
yet it requires them to be substantially laid. — 
Carte v. Ball (1747), 3 Atk. 490 ; 2 Eag. & Y. 
103 ; 20 E. R. 1080, L. 0. 

Annotations: — Mentd. Kkins v. Dormer (1747), 3 Atk. 534 ; 
Kcmiioott v. Watson (1814), 2 Price, 250, n. ; Jesus 
College v. Gibbs (1835), 1 Y. & C. Ex. 145. 

230. Allegation must be positive.] — Custom 

to remove from a corpn. ad libitum, good, but that 
must be returned positively. — R, v. Coventry 
Corpn. (1098), 2 Salk. 430 ; 1 lid. Raym. 391 ; 
91 E. It. 373. 

231. & how custom applicable — 

Rule adhered to in equity.] — Champneys v. 
Buchan, No. 23, ante. 

232. Allegation must be in specific terms.] 

— Semble : a special custom must be stated with 
particularity. — Rennet v . Evans (1073), 1 Freem. 
K. B. 314; 89 E. R. 232. 

233. Not “some such custom.”]— 

A bill for tithes & laying custom for the parishioners 
to give notice of setting out tithes, or that there is 
some such custom, is bad & will be dismissed with 
costs. — Beaver v. Spratley (1734), Bunb. 333 ; 
145 E. R. 091. 

234 . Necessity to aver that case within the 

custom.] — A justification under a custom must 
contain averments to show that deft.’s case is 
within tlio custom. — Lincoln (Bp.) v. Atwood 


(1673), 1 Freem. K. B. 101 ; 80 E. B. 74 ; sub non h. 
Lincoln (Bp.) v . Alton, Hammond & Long, o 
Keb. 161 ; sub nom. Lincoln (Bp.) v. Allen, 
Cart. 204. n 

235. Particular exceptions must be statea.j 

— Custom ill set forth for want of stating the 
particular exceptions to it. — Griffin v . Blandford 
(1774), 1 Cowp. 62 ; 98 E. R. 968. 

Annotation : — Reid. Drewell v. Towler (1832), 1 L. J. K. B. 

228. 

236. Allegation of existence from time 

immemorial sufficient — Without stating how cus- 
tom originated.] — R. v . Rollett, No. 45, ante. 

237. How far a traverse necessary — in 

replication to plea of custom.] — If a custom be 
pleaded, another custom repugnant to it cannot he 
replied without a traverse, hut a custom or matter 
consistent with it may, without a traverse.-—* 
ICenchin v. Knight (1749), 1 Wils. 253 ; 95 E. R. 
603 ; sub nom. Kinchin v. Knight, 1 Wm. Bl. 49 ; 


cited in 2 Wils. 101. _ 

Annotations .—Reid. Ball t\ Herbert (3 789), 3 Term Rep. 

253 : Parkin v. Radcliffe (1798), 1 Bos. & P, 282 ; Weedon 

v. Woodbridge (1850), 19 L. J. Q. B. 217. 

238. Mutual remedies for breach of 

complementary customs.] — Where there was a 
custom for a corpn. to keep the bulwarks & prisms 
of a borough in repair, & a custom for the corpn. 
to receive from the inhabitants, in consideration 
thereof, a certain duty called tanestry : — Held : 
inasmuch as the corpn. & inhabitants were under 
mutual duties to each other, for breach of which 
they had mutual remedies, the two customs were 
to be considered as distinct customs & not one 
as parcel of the other, & in such cases it was not 
necessary for the party who traversed one custom 
to traverse, or take any notice of, the other. — 
Griffith v. Williams (1752), Say. 56 ; 1 Wils. 
338 ; 96 E. R. 801. 

Annotation : — Mentd. Giles v. Groves (1848), 12 Q. B. 721. 

239. Unnecessary where custom embodied 

in bye-law — Right to distrain.] — Where a deft, justi- 
fies taking a distress by virtue of a bye-law made 
under a customary right, if the bye-law ordains 
the distress, he need not show a customary right to 
distrain. — Lambert v. Thornton (1696), 1 Ld. 
Raym. 91 ; 91 E. R. 957. 

240. Right to begin — Existence of custom sub- 
stantial issue for trial.] — Bastard v. Smith, 
No. 59, ante. 

Parties — Bill to establish manorial custom.] — 
See Copyholds, Vol. XIII., p. 31, Nos. 281-282. 


Sect. 11.— CUSTOMARY RIGHTS IN ALIENO 
SOLO. 

Sub-sect. 1. — In General 
See, generally , Easements & Profits A Prendre. 

241. Nature of — Not an easement.]— A claim 
by custom, for all the freemen & citizens of a 
.neighbouring city to run horseraces over certain 
land on Ascension Bay in every year is not a claim 
to an easement within the meaning of Prescription 
Act, 1832 (c. 71), s. 2. — Mounsey v. Ismay (1805), 
3 H. & C. 486 ; 34 L. J. Ex. 52 ; 12 L. T. 26 ; 
11 Jur. N. S. 141 ; 13 W. R. 521 ; 159 E. R. 621. 
Annotations : — Reid. Sowerby v. Coleman (1867), L. R. 2 
Exch. 96 ; Mercer t>. Denno, [1905] 2 Ch. 538. Mentd. 
Shuttleworth r. Le Fleming (1865), 19 C. B. N. S. 687 ; 
Hall r. Nottingham (1875), 64 L. J. Q. B. 50 ; Met. Ry. v . 
Fowler, [1892] 1 Q. B. 165. 


PART I. SECT. 10. 

237 i. Pleading — How far a traverse 
necessary — In replication to plea of 
custom.}-— lu case for loss of goods, 
deft, pleaded a custom in navigating 


Lake O. to carry cargo on deck. The i 
replication did not expressly admit or 
expressly traverse the custom : — Held : 
under these pleadings, the custom 
was put in issue. — Paterson v. Black 
(1848), 5 U. C. R. 481.— CAN. 


I PART I. SECT. 11, SUB-SECT. 1. 
2411. Nature of — Not an easement. ] — 
A right to a profit in the soil of anothor 
cannot be claimed by custom. — 
Magnamaba v. Higgins (1854), 4 
I. C. L. R. 326 ; 7 lr. Jur. 39.— 1R. 
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242. Quasi-easement.] — Brocklebank v. 

Thompson, No. 49, ante . 

243. Effect of variation in user.] — Merger v. 
Denne, No. 80, ante. 

Essential characteristics of.] — See Sect. 5, ante. 


Sub-sect. 2. — Profits A Prendre. 
See Easements & Profits A Prendre. 


Sub-sect. 3. — Rights of Common. 

See Commons & Rights of Common, Vol. XI., 
p. 35, Nos. 462 et seq. 


Sub-sect. 4. — Rights of Recreation. 
Must be in limited class .]-— See Nos. 8, 100-102, 
104, 100, 109, ante . 

“ Seasonable time 99 — Construction of.] — No. 
198, ante. 


being inhabitants of a house within the district 
brought . an action against deft, for wrongfully 
obstructing the flow of water. It appeared that 
many of the inhabitants had been put to incon- 
venience on divers occasions by failing to find 
water on going to the spout, while the flow was so 
diminished ; but the jury found that pltfs. had not 
personally suffered any actual inconvenience or 
damage by want of water : — Held : pltfs. could 
maintain their action without having suffered 
actual damage individually, for the acts of deft., 
if continued, would be evidence of a right existing 
in him in derogation of the rights of the inhabitants 
of the district, among the number of whom were 
pltfs. — Harrop v. Hirst (1808), L. R. 4 Exch. 
43 ; 38 L. J. Ex. 1 ; 19 L. T. 420 ; 33 J. P. 103 ; 
17 W. R. 164. 

Annotations : — Reid. Hammerton v. Dysart, [1916] 1 A. C. 
57. Mentd. Wilts & Berks Canal Navigation Co. v. Swindon 
Waterworks Co. (1873), 29 L. T. 722 ; George v. Lysaght 
& Meade-King (1883), 49 L. T. 49 ; Goodkart v. Hyetfc 
(1883), 25 Ch/D. 182 ; Bower v. Sandford (1889), 5 T. L. H. 
570 ; Brocklebank v. Thompson, 11903] 2 Ch. 344 ; 
McCartney v. Londonderry & Lough S willy Ity., [1904 J 
A. C. 301. 

246. .] — Bower v. Sandford (1889), 

5 T. L. R. 570. 

Annotation: — Reid. Bradford Corpn. v. Pickles, [1894] 3 
Ch. 53. 


Sub-sect. 5. — Rights to Water. 

See Easements & Profits A Prendre ; Waters 
& Watercourses. 

244. Claim by inhabitants — Water for domestic 
use.] — Water as it issues from a well or spring is 
not to be considered as produce of the soil so as to 
make the right to take it in alieno solo , for domestic 
purposes a profit a prendre . Such right is an 
easement only & may be claimed by custom. 

Action for breaking pltf.*s close. Plea: 
justifying under a custom from time immemorial 
for all the inhabitants of the township in which 
pltf.’s close was situate to take water from a well 
or spring in that close & carry the same to their 
houses, to be used for domestic purposes. On 
demurrer : — Held : the custom as stated in the 
plea was good. 

The reason why a profit d prendre cannot be 
supported by a custom in an indefinite number 
of people is that the subject of the profit d prendre 
would in that case be liable to be entirely destroyed 
1 ™ ? Campbell, C.J.).— Race v. Ward (1855), 
| * ; B. 702 ; 24 L. J. Q. B. 153 ; 24 L. T. O. S. 
fO* 1°J. P-563 ; Uur.N. S. 704; 3 W. B. 240 ; 
" j. k- R- 744 ; 119 E. B. 259 ; subsequent pro- 
ceedings (1857), 7 E. & B. 384. 

^9W i °R ^F 0n ^ M S ^ fctt8h J , Cor P n - v - Goodman (1881), 

vS-Liv fe?: 

; Mercer v. Denne, [1904] 2 Ch 534 
: Sohwaim 

J' The inhabitants of a certain 
f Were e ^ led b y custom to the flow 6f 
hit s P rin S to a spout in the public 
jy ater therefrom to use for 
fh^th C D . eft ” a proprietor of land 

ki e water flowed from the spring 
spou ^ abstracted & diverted the water on 
80 T su bstantially & sensibly to 
diminish the flow of water to the spout. Pltfs. 


Sub-sect. 0. — Rights of Way. 

See, generally , Easements & Profits A Prendre. 
Must be In limited class .] — See Nos. 17, 49, 150, 
158, 159, ante. 

Obstruction to perambulation of boundaries.] — 

See Boundaries, Fences & Party-Walls, Vol. 
VII., p. 321, Nos. 413-418. 


Sect. 12.— CUSTOMS OF LONDON. 

See Metropolis. 


Sect. 13.— EXTINGUISHMENT OF CUSTOM. 

Customs of London.] — See Metropolis. 

Manorial customs.] — See Copyholds, Vol. 

XIII., p. 32, Nos. 291-292. 

247. How effected — By statute — Local customs 
of descent.] — A. seised in fee of land in borough 
English makes a feoffment “ according to common 
law usage.” These words have no effect ; for 
customs which go with tho land as in this case & 
as to gavelkind & such like customs as fix & order 
the descent of inheritances can be altered only by 
Parliament.— Anon. (1559), Jenk. 220 ; 145 E. R. 
151. 

248. .] — Hammerton v. Honey, 

No. 9, ante. 

249. Affirmative statute.] — A custom 

to elect a scavenger in the Borough Ct. of 
Southwark is taken away by an Act of Parlia- 
ment ordaining that scavengers shall . be chosen 
in London & Westminster, & tho liberties thereof, 
according to the ancient usages thereof, & 
appointing a new form of election in all other 
places ; for the statute being affirmative destroys 
a local custom inconsistent with it. — London 


PART I. SECT. 11 , SUB-SECT. 6. 

. 9* Claim by occupiers — Water 1 

tr Pltf8 * were Jesse 
froma zamindar of his entire zamlnda; 
ffw fre in occupation of lands dependli 
for irrigation on a tank Into which 
natural stream emptied itself. Deft 


were tenants in the zamindari, holding, 
under a lease prior to that of pltfs., 
land supplied with water by an irriga- 
tion channel from the stream. Lefts, 
erected a dam across the stream when 
it was low, 8c this had the effect of 
diverting all the water into the irriga- 


on channel supplying their land, 
efts, pleaded that the dam had boon 
ectod in exercise of an established 
istomary right of oasomont : U eta : 
o customary easement was reason* 
>Ie. — O rr v. Raman Ohbtti (1895), 

n iq nr./l - — ™r> 
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Sect • 13. — Extinguishment of custom. Part II* 
Sect* 1.] 

Corpn. v. Gatford (1675), 2 Mod. Rep. 39 ; 86 
E. R. 928 ; sub nom. Anon., Freem. K. B. 203. 

Negative statutes — Customs of London.] 

— See Metropolis. 

250. Materiality of distinction 

between affirmative & negative statutes.] — By 
Solrs. Act, 1843 (c. 73), s. 27, attomies of the 
superior cts. of law at Westminster are entitled to 
be admitted as attomies in any inferior ct. of law 
in England Sc Wales. Mandamus to the Mayor 
Sc Aldermen of London to admit A., an attorney 
of a “ certain inferior ct. within the City of London, 
called the Lord Mayor’s Ct., on signing the roll of 
the said ct.” The return stated the Lord Mayor’s 
Ct. to be an immemorial ct. of record, having by 
custom jurisdiction as a ct. of law & a ct. of equity, 
with immemorial Sc peculiar privileges, which were 
set forth ; Sc that there had been immemorial! y 
four attomies only, who enjoyed the exclusive 
right of practising in that ct., & some of those 
duties were peculiar Sc that their offices were 
the subject of purchase & sale & that there was not 
Sc never had been a roll for the applicant to sign. 
It was contended for pltf. that the affirmative 
general words of Solrs. Act, 1843 (c. 73), s. 27, 
did not repeal the custom of the city, but it was 
submitted m reply that, assuming the custom to be 
good, it could not avail against the statute. 

The words “ negative ” & “ affirmative ” statutes 
mean nothing. The question is whether they are 
repugnant or not to that which before existed 
(Alderson, B.). — London Corpn. v. it. (1848), 
13 Q. B. 30 ; 17 L. J. Q. B. 330 ; 13 J. P. 3 ; 13 
Jur. 33; 116 E. It. 1174; sub nom. London 
Corpn. v. Ashurst, 11 L. T. O. S. 271, Ex. Ch. 
Annotations : — Mentd. Skelton v. ltushby (1849), 4 Kxcli. 

645 ; Ex p. Millard (1850), 15 L. T. O. S. 285 ; K. v. 

S. E. Ry. (1853), 4 H. L. Cats. 471. 

251. Direct statutory enactment.] — 

Testator, domiciled & resident at the time of his 
death in the province of York, made a will, by which 
he appointed exors., who did not take the residue 
of his personal estate beneficially, but made no 
disposition of the beneficial interest in that 
residue : — Held : the residue was to be distributed 
according to Stat. Distributions, & not according 
to the custom. — Fitzgerald v. Field (1826), 1 
Russ. 410 ; 4L.J.O. S. Ch. 170 ; 38 E. R. 102. 
Annotations: — Reid. Pickford v. Brown (1850), 2 K. & J. 

426. Mentd. Fry i>. Sherborne (1829), 3 Sim. 243 ; What- 

ford v. Moore (1837). 3 My. & €r. 270 ; Swallow v. Biuns 

(1855), 1 K. & J. 417. 

252. .] — Long usage is of no 

avail against plain statutory enactments, Sc it 
can be binding on parties only as the interpreter 
of a doubtful law, Sc as affording a contemporaneous 
exposition. Where a statute, expressive as to some 
points, is silent as to others, usage may well supply 
the defect, if not inconsistent with express 
directions of the statute. — Dunbar Magistrates 
v . Roxburgiie (Duchess) (1835), 3 Cl. Sc Fin. 335 ; 
6 E. R. 1462, H. L. 

Annotation : — Reid. Lord Advocate v. Walker Trustees, 

[1912 J A. C. 95. 

253. .] — As against a plain 

statutory enactment no usage, however long 
continued, can prevail. — Lord Advocate v. 
Walker Trustees, 11912] A. C. 95 ; 106 L. T. 
194; 28 T. L. R. 101, H. L. 

254. General words Insufficient.] — 

Beerhouse Act, 1830 (c. 04), for permitting the 
general sale of beer by retail in England, does not 
supersede the custom of a borough, that no person 
shall carry on the trade of an alehouse-keeper 
therein who is not a burgess. — Leicester 


Corpn. v. Burgess (1833), 5 B .Sc Ad. 246 ; 2 
Nev. Sc M. K. B. 131 ; 1 Nev. & M. M. C. 202 ; 

2 L. J. K. B. 187 ; 110 E. R. 783. 

Annotation : — Consd. R. v . Green (1874), 30 L. T. 255. 

255. In private Act.] — As a rule, 

existing customs or rights are not to be taken away 
by mere general words in an Act of Parliament. 
But without words especially abrogating them, 
they may be abrogated by plain directions to do 
something which is wholly inconsistent with them ; 
& this may be the case though the Act is a private 
Act of Parliament, & though the particular custom 
may have been confirmed years before, by a verdict 
in a ct. of law. — G reen v . R. (1876), 1 App. Cas. 
513 ; 35 L. T. 495 ; 41 J. P. 196, H. L. ; revsg . 

S. C. sub nom. R. v. Green (1874), 31 L. T. 543, 
Ex. Ch. 

256. Words repugnant to continued 

existence of custom.] — By a local Act, 9 Geo. 4, 
c. liv., comrs. were appointed for improving the 
town of B. That Act was repealed by the B. 
Improvement Act, 1852, which incorporated 
Towns Improvement Clauses Act, 1847 (c. 34), Sc 
enacted that all property Sc all rights & privileges 
vested in the comrs. under 9 Geo. 4, c. liv., should 
be transferred to the corpn. of B., to which was 
entrusted the duty of carrying into execution the 
new Act ; that the council made good all damage 
to any buildings or lands by reason of carrying 
into execution any of the provisions of the Act, 
& pay to the owners Sc occupiers such amount of 
compensation for such injury as should be agreed 
upon or ascertained in the manner provided by 
Lands Clauses Act. In an action against the corpn. 
of B., by a mill-owner for depriving him of a flow 
of water to his mill , by casting mud & rubbish into 
the sewers & streams running into the river, defts. 
justified, first, under a twenty years’ user partly by 
the comrs. under 9 Geo. 4, c. liv., & partly by them- 
selves, of cleansing the streets from mud, etc., & 
of throwing such part thereof, as from its liquid 
state could not conveniently be carried away, into 
the sewers & streams ; secondly, as the servants of 
the inhabitants, in whom a similar custom to 
cleaning the streets & dispose of the rubbish was 
alleged : — Held : if the custom had ever existed 
or could be supported, it was destroyed by Towns 
Improvement Clauses Act, 1847 (c. 34), s. 97, 
which rendered it unlawful for any person not 
employed by the council to remove dirt from the 
street. — Evans v. Birmingham Corpn. (1853), 
21 L. T. O. S. 182 ; 17 J. P. 422 ; 1 0. L. It. 858. 

257. .] — Green v. R., No. 255, 

ante. 

258. Customary charge on 

tithes — Allotment of land in lieu of tithes.] — An 

ancient custom existed for the owner of rectorial 
tithes, as a charge thereon, to provide a bull Sc 
a boar for the use of the parishioners. In 1830 
an Act of Parliament was passed for extinguishing 
tithes in the parish, whereby land was allotted to 
the owner of the tithes in lieu Sc satisfaction of 
the tithes, the Act making no mention of the 
custom : — Held : the charge which attached to 
the ownership of the tithes was not shifted to the 
ownership of the substituted land, & the owners of 
the land could not be compelled to observe the 
custom. — Lanchbury v. Bode, [1898] 2 Ch. 120 ; 
67 L. J. Ch. 196 ; 78 L. T. 14 ; 62 J. P. 248 ; 14 

T. L. R. 178. 

Annotation : — Mentd. Re Alms Com Charity, Charity Comrs. 

v. Bode, [1901] 2 Ch. 750. 

Customs of London.] — See 

Metropolis. 

259. .] — Not by canon.] — By special custom, 

parishioners may choose churchwardens notwith- 
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standing the canons of King James in the year 
1603. — Warner’s Case (1619), Cro. Jac. 632 ; 79 
E. R. 456. 

260. .] — A prohibition having been 

granted to the spiritual ct. on the grounds that it 
had proceeded to swear a parish clerk named by 
the parson, according to the late canon that the 
parson of the church should have the placing of 
the clerk, when he ought to be named by the 
vestry : — Held : this was a good custom & the 
canon could not take it away. — Jermyn’s Case 
(1623), Cro. Jac. 670 ; 79 E. R. 580. 

Annotations: — Mentd. Teak v. Bourne (1732), 2 Stra. 942 ; 

Pitts v. Evans (1738), 7 Mod. Rep. 254. 

261. Not by continued non-user.] — Scales 

v. Key, No. 174, ante . 

262. Not by interruption of possession for 

ten or twenty years.] — Mercer v . 1)enne, No. 
22, ante . 

263. Statutory repeal of custom as regards 

one of six divisions of parish — Custom as to re- 
mainder unaffected.] — Bremner v . Hull, No. 
207, ante . 

264. Custom merged in statutory right.] — 

Where an Act of Parliament, according to its true 
construction, has embraced & confirmed a right 
which previously existed by custom or prescription, 
such right becomes thenceforth a statutory right, 


& the lower right by custom & prescription is 
merged in & extinguished by the higher title of the 
Act of Parliament. 

By presciiption applts. had the right to take 
certain tolls. That right was an important right, 
& a right which in early times was not infrequently 
exercised. But the moment the Act of 9 Geo. 2, 
c. xv., was passed that right was gone. It is, 
therefore, clear that the nature of the right itself 
is completely altered in turning it into a statute 
& the right must continue, by virtue of the statute, 
without any power of revival or reverter back to 
its original nature. If that is the true view it is 
hopeless to contend that the original franchise 
of these applts. has continued by reason of the 
statute which gave them the new right being 
repealed. On the contrary, the effect of that is 
that all their right is gone (Lord Halsbury, C.). — 
New Windsor Corpn. v . Taylor, [1899] A. O. 41 ; 
68 L. J. Q. B. 87 ; 63 J. P. 164 ; 15 T. L. R. 67 ; 
sub nom. Windsor Corpn. v. Taylor, 79 L. T. 
450, II. L. ; affg. S. C. sub nom. Taylor v. New 
Windsor Corpn., [1898] 1 Q. B. 186, C. A. 
Annotations : — Refd. A.-O. v . Reynolds, [1911] 2 K. B. 888. 

Mentd. A.-G. v. Do Keyser’s Royal Hotol, [1920] A. C. 

508. 

265. Repeal of statute — Does not revive cus- 
tom.] — New Windsor Corpn. v. Taylor, No. 264, 
ante. 


Part II. — Usages Generally. 


Sect. 1 .— IN GENERAL. 


266. Defined— Evidence oi agreement to deal 
upon particular terms.]— Usage is no more than 
evidence of an agreement to deal upon particular 
terms. 

Where a general, continued & undisputed usage 
in favour of a wharfinger’s general lien is clearly 
established, the inhabitants of the place, dealing 
with the wharfinger, must be presumed to know 
the usage, to acquiesce in it, & to adopt it into 
their dealings. But the acquiescence in the 
usage must be general ; a majority of instances 
is not sufficient to render it binding upon everv 
individual. 


There may be a usage in one place varying from 
that which prevails in another. Where the usage 
is general, & prevails to such an extent that the 
party contracting with a wharfinger must be 
supposed conversant of it, then he will be bound by 
the terms of that usage. But then it should be 
generally known to prevail at that place (Bayley, 
£•). — Holderness V. Collinson (1827), 7 B. & C. 
212 ; 1 Man. & Ry. K. B. 55 ; 6 L. J. O. S. K. B. 
17 ; 108 E. R. 702. 

Annotation : — Refd. Dresser v. Bosanquet (1862), 11 W. R. 

Ho. 


267. General & prevailing course of 

® ss *] — Usage of trade is a general & pre- 
Va ii course of business, & witnesses who are 
called to prove it should cause their minds to 
revolve over instances known to them of its having 
been acted upon.— Hall v. Benson (1836), 7 
C. & P. 711, N. P. 


i 268. Tacitly imported by parties 

into contract.] — A known rule & habit of dealing 
in a particular trade constitutes such a custom in 
relation to contracts in that trade, as to be the 
basis & form part of every agreement between 
parties connected with such trade, when the 
contrary is not expressed. 

Where pltfs.’ agent granted a licence to carry 
on for two years mining works on ground not 
opened, & watched the working until the adventure 
proved successful, & then pltfs. objected that, 
according to the custom of that district, the agent 
had no right to grant a licence for more than one 
year : — Held : pltfs. were precluded from then 
objecting by reason of their having stood by 
without interfering with defts.’ works. — Harrison 
v. Ames (1850), 15 L. T. O. S. 321, L. 0. 

269. .] — J UGGOMOHUN GlIOSE 

v. Manickchund, No. 30, ante. 

270. .1 — A custom in a particular 

market that a broker who has purchased, & is 
purchasing, goods of a particular kind, in his own 
name, may take portions of those goods & supply 
them to principals who have employed him in his 
character of broker to buy such goods for them, is 
one of a peculiar nature, & cannot be supported 
as against a principal not proved to have been 
acquainted with it when he gave his order. 

R., a merchant in Liverpool, gave orders to a 
tallow broker in London to buy certain quantities 
of tallow for him. The broker did not buy the 
specified quantities from any person, though he 
sent bought notes in the usual form : “ Bought 


PART II. SECT. 1. 

267 i. Defined — General <£* prevailii 
course of business .) — An opinion he 
by men engaged in a particular profe 
sion as to their legal position & occ 
sionauy acted upon, is a very differ©] 
thing from a commercial custom 
universally acknowledged & so wide 


accepted as to become one of the 
generally recognised usages of the 
business in which it prevails. — 
Freeman v. Standard Bank of 
South Africa, Ltd., [1905] T. H. 
26.— S. AF. 

d. Pleading .) — If a right of action 
be founded upon a usage, which is in 
derogation of a general rule of law, 


he usage must be set forth in the 
'leading ; but if It be founded on an 
isage which is not in derogation of a 
reneral rule of law, but whioh modifies 
,u exception to & brings the case 
vithin the general rule, it is not 
leoessary to set It forth in the pleading. 
— Hurlevt v . Milward (1839), Jo. St 
2ar. 224.— IR. 
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Sect, 1. — In general , Sect, 2.] 
of A. on your account,” but, before & after the 
order, he bought from various persons, in his own 
name, larger quantities of tallow, proposing to 
allot to R. the quantities R. had desired to be 
bought. On R.’s refusal to accept, the broker 
sold the tallow, & brought an action for the 
differences : — Held : though the evidence showed 
such a mode of dealing, to be the usage in the 
London tallow market, the action was not main- 
tainable against a principal who did not appear 
to have had knowledge of its existence. 

Customs of trade, as distinguished from other 
customs, are generally courses of business invented 
or relied upon in order to modify or evade some 
application which has been laid down by the cts., 
of some rule of law to business, & which application 
has seemed irksome to some merchants ; & when 
some such course of business is proved to exist in 
fact, & the binding effect of it is disputed, the 
question of law seems to be, whether it is in 
accordance with fundamental principles of right 
& wrong. A stranger to a locality, or trade, or 
market, is not held to be bound by the custom of 
such locality, trade, or market, because he knows 
the custom, but because he has elected to enter 
into transactions in a locality, trade, or market 
wherein all who are not strangers do know & act 
upon such custom. The question, therefore, I 
submit, in the present case is, whether the alleged 
custom is not too much in favour of the brokers 
who set it up, whether it does not pass beyond due 
freedom & degenerate into injustice.. If the 
custom which exists in fact is not unjust, as against 
principals ignorant of it, your Lordships will uphold 
it, however much it departs from the rules hitherto 
recognised by the cts. as applicable to the contract 
of employment between principals & brokers, but 
if it so far breaks from those rules as to be unjust 
to such principals in such contract, your Lordships 
will pronounce it to be void as a custom (Brett, J. ). 
— Robinson v . Mollett (1875), L. R. 7 H. L. 802 ; 
44 L. J. 0. R. 302 ; 33 L. T. 544, H. L. ; revsg, 
S. C. sub nom, Mollett v, Robinson (1872), 
L. R. 7 0. P. 84, Ex. Eli.; (1870), L. R. 5 C. P. 
040. 

Annotation s: — Apld. Perry v. Harriott (1885), 15 Q. 71, D. 
388. Consd. Bcckhuson & Gibbs v. Hamblet, 1 1 000 1 2 
Q. B. 18. Distd. Levitt v. Hamblet, [1901] 2 K. 13. 53 ; 
Scott & Horton v. Godfrey, [1901] 2 K. B. 720. Refd. 
Tetley v . Slmnd (1871), 26 L. T. 658 ; Sardis v. Spielmau 
(1889), 5 T. L. H. 487 ; Andersou v. Beard, [1900] 2 Q. B. 
260; Matveleifr. Crossflcld (1903), 61 W. It. 365 ; Johnson 
t>. Kearley, [1908] 2 K. B. 514. Mentd. Armstrong i\ 
Stokes (1&72), L. 11. 7 Q. 13. 598 : It. v. Christian (1873), 
43 L. J. M. O. 1 ; Hollins v. Fowler (1875), L. R. 7 H. L. 
757 ; lie Simpson, Ex p. Morgan (1876), 34 L. T. 329 ; 
He Rogers, Ex p, Rogers (1880), 15 Ch. D. 207 ; May & 
Hart v. Angcll (1898), 14 T. L. R. 551. 

271. .] — Moult v, ITalliday, No. 

202, ante. 

Notoriety of usages.] — See Sect. 3, sub-sect. 1, 
post . 

272. Need not be universal.] — It is enough, if a 
custom is a prevailing usage ; it is not necessary 
that it should be an universal one (Sir George 
Rose). — Be Ashton & Crossley, Ex p. Scarth 
(1840), 1 Mont. I). & De G. 240 ; 4 Jur. 826, 
Ot. of R. 

273. Loss of right to claim benefit of — By delay 

— In compliance.] — Where goods are sold by sample, 
evidence of a custom of trade as to returning or 
making an allowance for such of the goods as do 
not answer the sample, is receivable. But in 
such a case the vendee cannot claim the benefit 
of the custom, if he have not elected to comply 
with it within a reasonable time.— Oooke v, j 
Riddelien (1844), 1 Gar. & Kir. 501, N. P. I 


274. Or acquiescence.] — H arrison 

v. Ames, No. 208, arUe. 

Exclusion, modification & extinguishment.]— 
See Sect. 8, post, 0 

Distinguished from custom .] — See Parti., Sect, o, 

ante. 


Sect. 2.— RECOGNITION OF USAGES— THE 
LAW MERCHANT. 

275. Defined.] — Goodwin v. Robabts, No. 31, 

ante, n 

276. Receives Judicial notice.] — Peirson v, 
Pounteys (1008), Yelv. 135 ; 1 Brownl. 102 ; 80 
E. R. 01. 

277. .] — Belasyse v, Hester (1097), 2 

Lut. App. 1589; 125 E. R. 873; sub nom, Bel- 
lasis v. Hester, 1 Ld. Raym. 280. 

Annotations : — Mentd. Story t>. Atkina (1726), 2 Ld. Raym. 
1427 ; Coleman v. Sayer (1728). 1 Barn. K. B. 303 ; R. v. 
Addorley (1780), 2 Doug. K. B. 463 ; Hill v. White & 
Williams (1839), 8 Scott, 249 ; Young v. Higgon (1840), 6 
M. & W. 49 ; Dundalk Western Ry. v. Tapster (1841), 2 
Ry. & Can. Cas. 586. 

278. Part of common law.] — The cus- 

tom of merchants is part of the common law of 
this kingdom, of which the judges ought to take 
notice ; & if any doubt arise to them about the 
custom, they may send for the merchants to know 
the custom, as they may send for the civilians to 
know their law (Hobart, C.J.). — Vanheath v. 
Turner (1021), Win. 24 ; 124 E. R. 20. 

279. .] — The custom of merchants is 

part of the common law, & the cts. will take 
judicial notice of it without being specially pleaded. 
Carter v, Downish (1089), 1 Show. 127 ; 3 Mod. 
Rep. 220 ; Carth. 83 ; 89 E. R. 492. 

Annotations : — Folld. Williams v. Williams (1693), Carth. 

269. Reid. Mogadara v. Holt (1691), 1 Show. 317. 

280. .] — The custom of merchants 

is part of the common law, of which the cts. will 
take judicial notice, & the custom need not be set 
forth specially in the declaration. — Williams v. 
Williams (1093), Carth. 209 ; 9 E. R. 759, Ex. Ch. 
Annotation: — Consd. Goodwin v. Roborts (1875), L. R. 10 

Exch. 337, 

281. .] — Custom of merchants, or 

law of merchants is the law of the kingdom & is 
part of the common law (Foster, J.). 

The custom of merchants is part of the law of 
England, & cts. of law must take notice of it as 
such. There may indeed he some questions 
depending upon customs among merchants, where 
if there be a doubt about the custom, it may be 
lit & proper to take the opinion of merchants 
thereupon ; yet that is only where the law remains 
doubtful. Even there the custom must be proved 
by facts, not by opinion only, & it must also be 
subject to the control of law (Wilmot, J.). — Edie v. 
East India Co. (1701), 2 Burr. .1210 ; 1 Wm. Bl. 
295 ; 97 E. R. 797. 

Annotations : — Consd. Crouch v. Credit Foncier ot England 
(1873), L. R. 8 Q. B. 374 : Biddell v. Clemens Horst Co., 
[1911] I K. B. 934. Refd. Goodwin «. Robarts (1875), 
L. R. 10 Exch. 337 ; Bechuanaland Exploration Co.-v. 
London Trading Bank, [1898] 2 Q. B. 658. Mentd. 
Sigourney v . Lloyd (1828), 8 B. & C. 622 ; Cunliffe v. 
Whitehead (1837), 3 Bing. N. C. 828 ; Brown v . De 
W inton, Gay v. Lander (1848), 6 C. B. 336 ; Maxwell v. 
Dear© (1854), 23 L. T. O. S. 1. 

282. .] — The law of merchants & the 

law of the land is the same ; a witness cannot 
be admitted to prove the law of merchants. We 
must consider it as a point of law (Lord Mans- 
field, C.J.). — Pillans & Rose v. Van Mierop & 
Hopkins (1705), 3 Burr. 1003 ; 97 E. R. 1035. 
Annotations : — Mentd. Rann v. Hughes (1764), 7 Term Rep. 

350, n.; Master v. Miller (1791), 4 Term Rep. 320: Tate 
v . Hilbert (1793), 2 Ves. Ill ; Ves v . Emery (if 98), 5 
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Ves. 141 ; Johnson v . ColUngs (1800), 1 East, 98 ; Clarke 
v. Cook (1803), 4 East. 57 ; Jones v. Ashbumham (1804), 
4 East, 455 ; Mendizabal v. Machado (1833), 3 L. J. C. P. 
70 ; Easton v. Pratchett (1835), 4 Tyr. 472 ; Rc Bentley, 
Ex p. Bolton (1838), 2 Deac. 537 ; Bank of Ireland v. 
Archer (1843), 11 M. & W. 383 ; Re Agra & Masterman’s 
Bank, Exp. Asiatic Banking Corpn. (1807), 16 L. T. 162. 

283. .] — Crouch v . Credit Foncier 

op England, No. 404, post. 

284. Engrafted or incorporated into com- 

mon law.] — Goodwin v. Robarts, No. 31 , ante . 

285. .] — It is no doubt true that the 

character of negotiability can only be attached to 
a contract by the law merchant or by a statute ; 
& it is also true that in determining whether a 
usage has become so well established as to be 
binding on the cts. of law, the length of time 
during which the usage has existed is an important 
circumstance to take into consideration ; but it is 
to be remembered that in these days usage is 
established more quickly than it was in days gone 
by ; more depends on the number of the trans- 
actions which help to create it than on the time 
over which the transactions are spread, & it is 
probably no exaggeration to say that nowadays 
there are more business transactions in an hour 
than there were in a week a century ago. There- 
fore the comparatively recent origin of this class of 
securities [debenture bonds] in my view creates 
no difficulty in the way of holding that they are 
negotiable by virtue of the law merchant. It is 
also to be remembered that the law merchant is 
not fixed & stereotyped ; it has not yet been 
arrested in its growth by being moulded into a 
code. Our common law, of whicli the law merchant 
is but a branch, has in the hands of the judges the 
same facility of adapting itself to the changing 
needs of the general public. Thus it has been 
found convenient to treat securities like those in 
question in this action as negotiable, & the cts. 
often, recognising the wisdom of the usage, have 
incorporated it in what is called the law merchant, 
& have made it part of the common law of the 
country (Bigham, J.). — Edelstein v. Schuler & 
Co., [1902] 2 K. B. 144 ; 71 L. J. K. B. 572 ; 87 
L. T. 204 ; 60 W. R. 493 ; 18 T. L. R. 597 ; 46 
Sol. Jo. 500 ; 7 Com. Cas. 172. 

Annotations : — Consd. Webb, Hale v. Alexandria Water Co. 
(1905), 21 T. L. R. 572. Refd. Clayton v. Le Roy, 11911] 
2 K. B. 1031. 

286. Jus gentium.] — In an action by the 

indorsee against the drawer of a bill of exchange, 
if the declaration allege a custom to be that the 
drawer is liable on non-payment by the acceptor, 
& it appears that the bill was not presented until 
after it was due, yet pltf. shall recover, for the 
drawer always remains liable, & the setting forth 
of the custom shall be rejected as surplusage. 

Though pltf. hath alleged a custom contrary to 
the fact, yet that is but surplusage, for it is no 
more than the law of merchants, & that is jus 
gentium , & we are to take notice of it (Eyres, J.). — 
Mogadara v. Holt (1091), 1 Show. 317 ; Holt, 
Iv. B. 113 ; 89 E. R. 597 ; sub nom. Meogadow v. 
Holt, 12 Mod. Rep. 15. 

287. if sufficiently general.] — We take 

notice of the laws of merchants that are general, 
not of those that are particular usages (Holt, C.J.). 
— Lethuliisr’s Case (1092), 2 Salk. 443 ; 91 E. R. 
o84. 

Annotatimui /--Reid. Anderson v. Pitcher (1800), 2 Bos. & P. 
o Gordon v. Morley, Campbell v. Bordieu (1747), 

2 Stra. 1265 ; Shore v . Wilson (1842), 9 a. & Fiu. 355. 

288. .] — The law takes notice of the custom 

of merchants. — Hawkins v . Cardy (1098), 1 Ld. 
Baym. 300 ; 1 Carth. 460 ; 91 E. R. 1137. 

12PB* i0n Edie v - East India Co. (1761), 2 Burr. 

289. -.] — The cts. will take notice of the 


custom of merchants. Upon stating a bill of 
exchange it is not necessary to aver that it was 
made according to the custom of merchants. — 
Ereskine v. Murray (1728), 2 Ld. Raym. 1542 ; 
92 E. R. 500 ; sub nom . Eveskyn v . Merry, 1 
Bam. K. B. 87. 

Annotations : — Refd. Gillett v. Roxburgh (1837), 6 L. J. Ex. 
195. Mentd. Lumley v. Palmer (1734), 7 Mod. Rep. 216. 


290. .] — The general lien of bankers is 

part of the law merchant, & is to be judicially 
noticed. — Brandao v. Barnett (1840), 12 Cl. & 
Fin. 787 ; 3 C. B. 519 ; 8 E. R. 1022, H. L. ; 
revsg. S. C. sub nom . Barnett v . Brandao (1843), 
0 Man. & G. 630, Ex. Ch. ; restg. S. C. sub nom . 
Brandao v . Barnett (1840), 1 Man. & G. 908. 


Annotations : — Consd. Gibson v. Small (1853), 4 H. L. Cas. 
353 : Goodwin v. Robarts (1875), L. R. 10 Exoh. 337 ; 
Biddell v. Clemens Horst Co.. [1911] 1 K. B. 934. Refd. 
Bank of Australasia v. Breillat (1847), 6 Moo. P. C. C. 152 ; 
Foloy v . Hill (1848), 2 H. L. Cas. 28 ; Jones v. Pepporcorne 
(1858), John. 430 ; Bock v. Gorrissen (1860). 2 De G. F. & 
J. 434 ; Hare v. Henty (1801), 10 C. B. N. S. 65 ; Crouch 
v. Credit Foncier of England (1873), L. R. 8 Q. B. 374 ; 
Leese v. Martin (1873), L. R. 17 Eq. 222 ; Misa v. Currie 
(1876), 1 App. Cas. 554 : London Chartered Bank of 
Australia v. White (1879), 4 App. Cas. 413 ; Bechuanaland 
Exploration Co. v. London Trading Bank, [1898] 2 IQ. B. 
058; Hope v. Glendinning, [1911] A. C. 419. Mentd. 
Ireland v. Armstrong & Armstrong (1843), 1 L. T. O. S. 
12 ; Cooper v. Shepherd (1846), 7 L. T. O. S. 282 ; Reynell 
v. Lewis, Wyld v. Hopkins (1846), 4 Ry. & Can. Cas. 351 ; 
Smart v. Sanders (1846), 3 C. B. 380 ; Thayer v. Lister 
(1861), 30 L. J. Ch. 427 ; Frith v. Forbes (1862), 31 
L. J. Ch. 793 ; Wyldo v. Radford (1863), 33 L. J. Ch. 51 ; 
.Teffryes v. Agra & Mas term an ’s Bank (I860), L. R. 2 B(l. 
674 ; Webb v. Whlnney (1868), 18 L. T. 523 ; Brinsmead 
v. Harrison (1871), L. R. 6 C. P. 584 ; Stumorov. Campbell, 
[1892] 1 Q. B. 314 ; Re London & Globe Fiuanoe Corpn., 
[1902] 2 Ch. 416. 


Banker’s lien.] — See Bankers & Banking, 
Vol. III., pp. 285-293. 

291. .] — Semble : the ct. will take judicial 

notice of the custom of brokers as part of the 
general custom of merchants. — Jones v. Pkpper- 
corne (1858), John. 430; 28 L. J. Ch. 158; 32 
L. T. O. S. 210 ; 5 Jur. N. 8. 110 ; 7 W. R. 103 ; 
70 E. R. 490. 

Annotations: — Refd. Inman v. Claro (1858), John. 769 ; 
Bock v. Gorrissen (i860), 2 Do. G. F. & J. 434 ; Loose v. 
Martin (1873), L. R. 17 Eq. 224 ; He London & Globe 
Financo Corpn., [1902] 2 Ch. 416 ; Hope v. Glendinning, 
[1911] A. C. 419. Mentd. Re Bowes, Strathmore v. Vane 
(1886), 33 Ch. D. 586. 

See , further , Agency, Vol. I., pp. 519, 550, 
Nos. 2002-2004. 

Of trade usages.] Fart II., Sect. 4, 

sub-scct. 2, post. 

* Of custom.] — See Part I., Sect. 9, sub-sect. 2, 

ante. 

Of customs of London.] — See Metropolis. 

292. Capable of expansion.] — Goodwin v. 
Robarts, No. 31, ante. 

293. .] — Edelstein v. Schuler & Co., 

No. 285, ante. 

294. Must be reasonable.] — Dodderidoe v. 
Antony (1022), Win. 52 ; 124 E. R. 44. 

295. Need not be pleaded.] — Carter v. 
Downish, No. 279, ante. 

296. .] — Williams v. Williams, No 280, 

ante. 

297. -.] — Pltf. declared that secundum con - 

suetudinem et usum mercatorum , the acceptor of a 
bill was bound to pay, without showing the 
custom at large, & deft, demurred : — Held : it was 
a better way than to show the whole at large.--- 
Soper v. Dible (1097), 1 Ld. Raym. 175 ; 91 E. Jv. 
IdS. 

Annotation: — Refd. Gillett v , Roxburgh (1837), 6 1». J. Ex. 
195. 

298. .] — Ereskine v. Murray, No. 289, ante . 

299. Proof of — Evidence of merchants.] — 
Vanheath v. Turner, No. 278, ante . 
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Sect . 2* — Recognition of usages — The law merchant • 
Sect. 3 : Sub-sect. 1, A. & B. (a) & (fr).] 

300. Not admitted.] — Pillans & Rose v. 

Van Mierop & Hopkins, No. 282, ante. 

301. May be of recent origin.] — Where a 
mercantile usage to treat as negotiable the de- 
bentures of an English co. has been proved, the 
ct. will give effect to such usage, notwithstanding 
that it may be of recent origin only. — Bechuana- 
land Exploration Co. v. London Trading 
Bank, [1898] 2 Q. B. 658 ; 67 L. J. Q. B. 986 ; 
79 L. T. 270 s 14 T. L. R. 587 ; 3 Com. Can. 285. 
Annotations : — Folld. Edelstein v. Schuler, [1902] 2 K. B. 

144. Apld. Webb, Hale v. Alexandria Water Co. (1906), 

21 T. L. R. 672. Refd. Clayton v. Lo Roy, [1911] 2 K. B. 

1031. 

302. .] — Edelstein v . Schuler & Co., 

No. 285, ante. 

As to negotiability of bills of lading by the law 
merchant, see Bills op Exchange, Promissory 
Notes & Negotiable Instruments, Vol. VI., 
pp. 456, 457, Nos. 2911, 2912. 

As to negotiability of scrip or share warrants & 
certificates & transfers by law merchant, see 
Bankers & Banking, Vol. III., pp. 129, 273, 
Nos. 49, 850 ; Bills op Exchange, Promissory 
Notes & Negotiable Instruments, Vol. VI., 
p. 451, Nos. 2885, 2886. 

As to negotiability of colonial & foreign bonds 
to recover by law merchant, see Bills of Ex- 
change, Promissory Notes & Negotiable 
Instruments, Vol. VI., pp. 446, 447, 448, Nos. 
2863, 2870, 2872-4. 

As to general lien attaching by law merchant 
though cargo specifically appropriated, see Bank- 
ruptcy & Insolvency, Vol. V., p. 704, No. 6181. 


Hect. 3.— CHARACTERISTICS. 

Sub-sect. 1. — Notoriety — Knowledge and 
Acquiescence op Parties. 

A. General Rule. 

Particular usages.] — See Part III., post. 

303. Essential to validity.] — A custom to be 
good must be reasonable, certain & notorious 
(Farwkll, L.J.). — Devonald v. Rosser & Hons, 
[1906] 2 K. B. 728 ; 75 L. J. K. B. 088 ; 95 L. T. 
232 ; 22 T. L. R. 682 ; 50 Hoi. Jo. 616, O. A. 
Annotations : — Refd. Meek v. Port of London Authority 

(1918), 119 L. T. 196. Mentd. Hulmc v. Ferranti, [1918] 

2 K. B. 426 ; Kimber v. Gas Light & Coke Co. (1918), 16 

L. G. R. 280 ; Turpin v. Victoria Palace (1918), 88 

L. J. K. B. 569. 

304. Effect of —Evidence of contract.] — There 
are some things so commonly known & practices 
so universal that, without evidence other than the 
transaction itself, one infers a contract. What 


the parties do is itself, where there is such a known 
course of dealing, evidence of their agreement. 
In such a case the mere actings of the parties in 
accordance with usage is of itself evidence of a 
contract. — Nelson (James) & Sons, Ltd. v. 
Nelson Line (Liverpool), Ltd., [1908] A. O. 
108 j 77 L. J. K. B. 456; 98 L. T. 322; 24 
T. L. R. 315 ; 52 Sol. Jo. 278 ; 11 Asp. M. L. 0. 1 ; 
13 Com. Cas. 235, H. L. t 

Annotations Refd. Whittall v. Rahtken’s SWpp^g Co., 
[1907] 1 K. B. 783 ; British & Mexican Shipping Co. v. 
Lockett (19111 l K. B. 264. Mentd. Re Royal Mail Steam 
Packet CoY&RlTCr I’late S.S. Co., 11910] IK. B. 600; 
Mawson Shipping Co. v. Beyer, [1914] 1 K. B. 304, 
Paterson Zochonis v. Elder Dempster, [1923] 1 K. B. 420. 
Effect of usages upon contracts.] — See Sect. 6, 
post. 


B . Knowledge and Acquiescence . 

(a) In General. 

Particular usages.] — See Part III., post. 

Implied authority of agent to act according to 
custom or ordinary course of business.] — See 
Agency, Vol. I., p. 308, Nos. 310 ct seq. 

Usages of Stock Exchange.] — See Stock 

Exchange. 

Usage must be reasonable. — To bind party 
ignorant of its existence.] — See Sect. 3, sub-sect. 3, 
post. . „ 

305. General rule.] — By a bill of lading of wool 
from Odessa, freight was to be paid in London, on 
delivery, at the rate of 80.9. per cwt., gross weight, 
tallow, & other goods, grain or seed, in proportion, 
as per London Baltic printed rates ; — Held : ex- 
trinsic evidence was admissible to show that, by 
the usage of the trade, the meaning of the bill of 
lading was that 80s. per cwt-. of tallow was to be 
taken as the standard by which the rate of freight 
on all other goods was to be measured. 

Whenever a man undertakes to perform a duty 
lie undertakes to perform it with a reasonable 
degree of care & skill ; & that, where the per- 
formance has reference to a particular trade, 
necessarily involves an obligation on the party 
to make himself acquainted by due inquiry with 
the usages of that trade (Willes, J.). — Russian 
Hteam-Navigation Trading Co. v. Hilva (1863), 
13 C. B. N. S. 610 ; 143 E. R. 242. 

4nnntatinn : — Mentd. Southampton Stoam Colliory Co. v. 

Clarke (1870), L. R. 6 Excli. 53. 

306. .] — Robinson v. Mollett, No. 270, 

ante. 

307. Essential to bind party.] — A policy was 
effected on horses warranted free from mortality 
& jettison. In the course of the voyage in conse- 
quence of a storm, they all died. It was found in 
the special verdict that a certain usage with 
respect to such policies prevailed amongst the 
underwriters subscribing policies at Lloyd’s Coffee- 


PART II. SECT. 3, SUB-SECT. 1.— A. 

8031. Essential to validity.] — If a 
local custom or usage of a particular 
place, or class or persons, be relied 
on, it must be shown that the parties 
knew the custom, as it is not binding 
on those who are ignorant of It. — 
Burks v. Blass (1875), 6 P. R. 260. — 
CAN. 

303 li. .] — An alleged custom 

denied by most manufacturers in 
similar business cannot be considered 
uniform nor universal or binding upon 
the parties. — L ego at v . Marsh (1899), 
29 a C. R. 739. — CAN. 

808 iii. .] — A trade custom must 

be one known to ail persons whoso 
interests required them to have 
knowledge of its existence. — P arsons 
v . Hart (1900), 30 S. C. R. 473.— CAN. 

80S iv. . )— ’ While an alleged local 

usage in order to be binding in business 


contracts neod not have existed from 
time immemorial, yet it must be 
notorious, certain, & above all things 
reasonable, & must not offend against 
the intention of any legislative enact- 
ment. Every usage must have ac- 
quired such notoriety in the business 
or among the class of porsous affected 
by it that any person in that business, 
or among that class, who enters into a 
contract affected by it, must be assumed 
to have intended the usage to form 
part of the contract. No one who is 
ignorant of an alleged usage can be 
bound by it, if it appears to be un- 
reasonable. — Thr Freita r. The R. S., 
[19221 1 W. W. R. 409.— CAN. 

803 v. . ] — A party setting up a 

must go the length of establishing 
the usage was so universally 
acquiesced in that everybody in the 
trade knew it, or that It could have 
been ascertained if the party had taken 


the pains to inquire. — Re Spotten 3c 
Co. (1877), 11 I. R. Eq. 412.— IR. 

303 vi. .) — A custom of trade 

must bo notorious. — H ogarth & Sons 
v. Leith Cotton Sebd Oil Co., [1909] 
S. C. 955. — SCOT. 

PART II. SECT. 3, SUB-SECT. 1.— 
B. (a). 

805 i. General rule.] — Parties are 
bound by a custom assented to by them. 
— Sklig v. Nows (1903), 36 N. S. R. 
99.— CAN. 

807 i. Essential to bind parties .] — - 
A usage does not bind underwriters 
unless known to, or acquiescod in by 
them. — Hennkssy v . New York 
Mutual Marine Insurance Co. 
(1863), 5N.S.R. (1 Old.) 259.— CAN. 

807 ii. . ] — Pltf. *s contract was to 

lay bricks by the thousand, but he 
sought to affix to it an alleged usage 
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house in London, & merchants & others effecting 
policies there, & that the policy in question was 
effected there, but it was not found that pltf. was 
in the habit of effecting policies at that place : — 
Held : this usage was not sufficient to bind pltf. — 
Gabay v. Lloyd (1825), 3 B. & C. 793 ; 5 Dow. & 
By. K. B. 641 ; 3 L. J. O. S. K. B. 110 ; 107 E. R. 


927. 

Annotations: — Consd. Bayliffe v. Butterworth (1847), 1 
Exeh. 425 : Sweeting: v. Pearce (1859), 7 C. B. N. S. 449. 
Reid. Bartlett v. Pentland (1830), 10 B. & C. 760 ; Maxwell 
v. Deare (1854), 23 L. T. O.l S. 1 ; Sweeting v. Pearce 
(1861), 9 O. B. N. S. 534. Mentd. Allen v. Cameron (1833), 
1 Cr. & M. 832 ; Robertson v. Jackson (1845), 2 C. B. 412 ; 
Taylor v. Dunbar (1869), L. R. 4 O. P. 206. 

308 . .] — The usage in a particular place, 

or of a particular class of persons, cannot be 
binding on other persons, unless those other per- 
sons are acquainted with that usage & adopt it 
(Lord Tenterden, C.J.). — Bartlett v. Pentland 
(1830), 10 B. & C. 760 ; L. & Welsh. 235 ; 8 
L. J. O. S. K. B. 264 ; 109 E. R. 632. 


Annotations: — Reid. Robertson v. Jackson (1845), 2 C. B. 
412 ; Partridge v. Bank of England (1846), 9 Q. B. 396 ; 
Bayliffe v. Butterworth (1847), 1 Exeh. 425 ; Sweeting v. 
Pearce (1859), 7 C. B. N. S. 449. Mentd. Scott v. Irving 
(1830), 1 B. & Ad. 605 ; Barker v. Greenwood (1837), 2 
Y. & C. Ex. 414 ; Muttyloll Soal v. Dent (1853), 5 Moo. 
Ind. App. 328 ; Pearson v. Scott (1878), 9 Ch. D. 198. 

309 . .] — A usage which would have the 

effect of making the broker & not the underwriter 
the debtor to the assured for the loss can be binding 
only on those who are acquainted with it & have 
consented to be bound by it (Loud Tenterden, 
C.J.). — Scott v, Irving (1830), 1 B. & Ad. 605 ; 


9 L. J. O. S. K. B. 89 ; 109 E. R. 912. 

Annotations : — Consd. Sweeting v. Pearce (1861), 9 C. B. N. S. 

534. Refd. Stewart v. Aberdein (1838), 7 L. J. Ex. 292 ; 

Robertson t>. Jackson (1845), 2 C. B. 412 ; Pearson v. 

Scott (1878), 9 Ch. D. 198. Mentd. Barker v. Greenwood 

(1837), 2 Y. & C. Ex. 414 ; Bayley v. Wilkins (1849), 7 

C. B. 886 ; Elgood v. Harris, 11896], 2 Q. B. 491. 

310 . .] — Lessees of a coal mine covenanted, 

with the lessors that they would, by a certain time, 
get all the demised coal in the township of B. “ not 
deeper than or below the level of ” the bottom of 
the A. mine under a certain point at the surface. 
In an action for breach of the covenant, a question 
arose whether “ level ” was used in the ordinary 
sense, of a horizontal plane, or in a peculiar 
sense, having reference to the drainage : — Held : 
evidence was admissible to show the understanding 
of the term “ level,” used as in the above lease, 
among coal-miners. 

It may be that the lessees, or some of them, 
resided at places out of the district mentioned, & 
in which different customs prevail, & they may 
have had no idea of the understanding in this 
district. It is therefore possible, though perhaps 
not probable, that they did not mean to cont ract 
according to the custom proved (Lord Denman, 
C.J.). — Clayton v . Gregson (1836), 5 Ad. & El. 
302 ; 6 Nev. & M. K. B. 694 ; 1 Har. & W. 159 ; 


4 L. J. K. B. 161 ; 111 E. R. 1180. 

Annotations: — Refd. Shore v. A.-G. (1842), 5 Scott, N. R. 

958 ; Sweeting v. Pearce (1859), 7 C. B. N. S. 449. 

311 . .] — Kirchner v. Venus, No. 467, post 

312 . .] — The usage or practice of Lloyd’s 

Coffee-house, that persons insuring there are bound 
to admit payment of a loss to them, made by way 
of set-off, between their broker & underwriter, of 
the premiums due to the underwriter, against the 
loss, does not apply where they are not shown to be 


personally cognisant of such usage. — Sweeting v . 
Pearce (1861), 9 C. B. N. S. 534 ; 30 L. J. C. P. 
109 ; 5 L. T. 79 ; 7 Jur. N. S. 800 ; 9 W. R. 343 ; 
1 Mar. L. C. 134 ; 142 E. R. 210, Ex. Ch. 

Annotations : — Refd. Bridges v. Garrett (1869), L. R. 4 C. P. 
580 ; Gibson v. Hillstrom (1869), 21 L. T. 302 ; Pearson v. 
Scott (1878), 9 Cli. D. 198 ; Blackburn v. Mason (1893), 
37 Sol. Jo. 283 ; Matveieff v. Crossfleld (1903), 51 W. R. 
365. Mentd. Catterall v. Hindle (1867), L. R. 2 C. P. 368 ; 
Emanuel v . Robarts (1868), 9 B. & S. 121 ; Grissell v . 
Brlstowe (1868), L. R. 3 C. P. 112 ; Pap6 v. 

1:1894] 1 Q. B. 272; Legge v. Byas, Mosley 
T. L. R. 137 ; Bradford v. Price (1923), 92 L. J. 


Vestacott, 
(1901), 18 
k. B. 871. 


313. .] — Abbott v. Bates, No. 744, post . 

314. .] — An alleged custom among stock- 

brokers that a member of the London Stock 
Exchange, who has sold shares on the instructions 
of a country broker, who is acting for an un- 
disclosed principal, is entitled to set off against 
the price of the shares a debt due to him from the 
country broker in respect of previous Stock 
Exchange transactions is unreasonable, & therefore 
will not bind the principal of the country broker, 
unless ho is proved to have known of the alleged 
custom, & agreed to be bound by it. — B lackburn 
v. Mason (1893), 68 L. T. 510 ; 9 T. L. R. 286 ; 
37 Sol. Jo. 283 ; 4 R. 297, C. A. 

Annotations: — Refd. Anderson v. Sutherland (1897), 13 

T. L. R. 163. Mentd. Crosslcy v. Magnlac, [1893] 1 Ch. 594. 

315. .] — A policy of insurance was effected 

on a cargo of tea by an insurance broker on behalf 
of pltf., & deft., a member of Lloyd’s, subscribed the 
policy. In accordance with a custom at Lloyd’s, 
the broker & deft, had a running account which 
was periodically settled, whereby premiums due 
to deft, were set off as against losses duo to the 
broker. A loss under the policy was thus settled 
in an account. The broker, before paying pltf. 
the sum so due, became bkpt., and pltf. sued deft. : 
— Held : pltf. was not bound by the custom unless 
lie knew of its existence, & it lay on deft, to prove 
that pltf. knew of the custom. — M atveieff <fc Co. 
v. Crossfield (1903), 51 W. R. 365 ; 19 T. L. R. 
182 ; 47 Sol. Jo. 258 ; 8 Com. Cas. 120. 

316. Express notice.] — Seniblc : a person 

dealing with Lloyd’s & having no express notice 
of the customs of Lloyd’s regulating the authority 
of brokers is not bound by such customs. — A c me 
Wood Flooring Co., Ltd. v. Marten (1904), 90 
L. T. 313 ; 20 T. L. R. 229 ; 48 Sol. Jo. 202 ; 9 
Com. Cas. 157. 

317. .1 — A marine insurance policy con- 
tained the clause ; “ This policy being issued in 
England all losses & claims arising hereon are to 
be recoverable only according to the custom & 
usages of Lloyd’s unless otherwise stipulated by 
the terms of the policy ” : — Held : a custom of 
Lloyd’s, whereby the insurers were entitled to 
settle the amount of a claim in account with the 
brokers of the assured, did not bind the assured 
unless the assured knew of the custom. — M cCowin 
Lumber & Export Co., Incorporated v. Pacific 
Marine Insurance Co., Ltd. (1922), 38 T. L. R. 901. 

Usages relating to insurance.] — See Insurance. 

318. Onus of proof of as to knowledge.] — 
Matveieff & Co. v . Crossfield, No. 315, ante . 


(6) When presumed . 

As affecting property In reputed ownership of 
bankrupt.] — See Bankruptcy & Insolvency, 
Vol. V., p. 803, Nos. 6863 et seq. 


of bricklayers, that, in a contract to 
lay bricks by the thousand, unless 
kiln count is specified, the method of 
ascertaining the number of thousands 
Is by measuring the wall. There was 
no evidence that this alleged usage 
was known to deft., & he stated that 
it was not known to him ; — Held : the 


alleged usage was not binding on deft. 
— Allen r. Deane (1910), 14 W. L. R. 
622. — CAN. 

307 iii. — i — .] — Where a custom Is 
purely local, it cannot be taken to 
control or explain a written instrument 
unless it was known to both parties. — 
Holman v. Peruvian Nitrate Co. 


(1878), 5 R. (Ct. of Seas.) 657. — SCOT. 

807 iv. .}— A party cannot avail 

himself of an alleged local rule of 
trade if it is not shown that the other 
party knew of the rule or accepted 
any liability thereunder. — Coombs v. 
Muller, [1913] E. D. L. 430.— 8. AF. 
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Sect. 3. — Characieri8iic8 : Sub-sect. 1, B. (b); sub- 
sect. 2.] 

Implied authority of agent to act according to 
custom or ordinary course of business.] — See 
Agency, Vol. I., p. 308, Nos. 310 et seq . 

Usages of Stock Exchange.] — See Stock Ex- 
change. 

Usages in relation to insurance.] — See In- 
surance. 

Effect of usages upon contracts.] — See Sect. 6, 
post. 

310. Usage universal & general — Impliedly 

adopted in contract.] — A lien may be implied either 
from previous dealings between the same parties 
upon the footing of such a lien, or even from a 
usage of the trade so general as that the jury must 
reasonably presume that the parties knew of & I 
adopted it in tlieir dealing. — Rushforth v. 
Hadfield (1806), 7 East, 224 ; 3 Smith, K. B. 
221 ; 103 E. R. 86. 

Annotations : — Refd. JudHon v. Etheridge (1833), 3 Tyr. 954. 
Mentd. United .States Steel Products Co. v. G. W. By., 
11916] 1 A. C. 189. 

320. .] — There may be usages which 

will control the general law, if universal & well 
known, upon the principle that every one must be 
presumed to know & to act according to the 
general practice. But to control the law, such an 
usage must be general & consistent with itself 
(Abbott, C.J.).~Todd v . Reed (1821), 3 Stark. 
16, N. P. ; subsequent proceedings , 4 B. & Aid. 210. 
Annotations : — Mentd. Scott r. Irving (1830), 1 B. & Ad. 

605 ; Barker v. Greenwood (1837), 2 Y. & 1 . Ex. 414 ; 
Stewart v. Aberdein (1838). 4 M. & W. 211 , Bayloy v. 
Wilkins (1849), 7 C. B. 880 ; Muttyloll Seal v. Dent (1853), 

6 Moo. Ind. App. 328 : Sweeting v. Pearce (1801), 9 
C. B. N. H. 634; Catterall v. Hindlo (1866), L. It. 1 C. P. 
186 ; Pearson v. Scott (1878), 9 Ch. D. 198. 

321. .] IIOLDERNES9 V . CoiiLINSON, 

No. 266, ante. 

322. .] — If a party claim a lien on 

plates for his bill for printing from them, in order 
to establish it, he must show a course of dealing 
so general & uniform that persons must be 
supposed to form their contracts tacitly on the 
understanding that there is such a usage. — 
Bleaden v. Hancock (1829), 1 C. & P. 152 ; 
Mood. & M. 465, N. P. 

Annotation: — Mentd. Steadman v. Ilockley (1846), 13 
M. Sc W. 553. 

323 . .] — Pltf. was employed to sell 

ground rents by auction, on the terms of receiving 
a commission of one per cent, on sale. After he 
had advertised the sale, but before the day of sale, 
deft, sold the ground rents by private contract. 
Three auctioneers proved the custom of the trade 
to be, that after an auctioneer was employed & the 
property advertised by him, he was entitled to the 
full commission on a sale being effected, although 
not through his direct agency. The question left 
to the jury was, whether this custom was so 
notorious, that deft, must have known it, & that 
if so, it was engrafted in the contract. The jury 
found for pltf. for the full commission. — Rainy v. 
Vernon (1840), 9 C. & P. 559, N. P. 


324. .] — R. v. Stoke upon Trent 

(Inhabitants), No. 602, post. 

325. .] — Harrison v. Ames, No. 268, 

ante. 

326. .] — In the absence of any 

custom, underwriters are liable for injury to a ship’s 
bottom, caused not by the ordinary action of the 
winds & waves, but by their violent action in a 
storm ; and it is doubtful whether evidence of a 
custom that they are not to be liable for injuries 
to the bottom or below the water-line, unless 
caused by striking against the ground, or some 
foreign substance other than water, is admissible 
to control the construction of the policy. 

Such usage must be shown to be so general as 
tliat it must be taken to be known & submitted to 
by the insured (Mkllor, J.). 

Evidence is not admissible to alter or to control 
the terms of a policy ; a custom not to allow for a 
loss as caused by perils of the seas must be so well 
known & general, as that it. must be supposed to 
have been in the mind of both parties to the policy, 

& they must be deemed to have contracted on 
that footing. It must therefore have been 
notorious & recognised & acted upon, & if it was 
often disputed, & compromised, it cannot have 
been such a custom. A custom must be reasonable, 
or it cannot be legal, even though general 
(Mellor, J.). 

A custom must be well recognised & established, 
not a tiling done to-day & not done to-morrow, 
not enforced sometimes & sometimes compromised, 
but sometliing so well understood, that without 
being expressed it attached to every contract of 
this nature (Mellor, J.). — Harrison v. Universal 
Marine Insurance Co. (1862), 3 F. & F. 190, 
N. P. 

327. .] — Where a clerk is hired at a 

certain sum “ per annum ” simply, the hiring is a 
hiring for a year, & in absence of a custom to the 
contrary, he cannot be discharged before the end 
of the year. The custom must be general, of 
reasonable antiquity, uniform, & sufficiently 
notorious that people would make their contracts 
on the supposition that it exists. — Foxall v. 
International Land Credit Co. (1867), 16 L. T. 
637, N. P. 

328. .] — Nelson v. Dahl, No. 710, 

post. 

329. .] — Where a custom is sought to 

be set up giving an implied leave to a captain to 
stow goods on deck, it is not sufficient to prove 
that, the practice is a frequent one. The custom 
must be proved to be so general & universal in the 
trade, in the particular port from which the 
goods are taken that every one shipping goods 
there must, be taken to know that other people’s 
goods, if not his goods, might probably be stowed 
on deck, & unless such custom is proved a captain 
has no authority to bind any one by a jettison of 
the deck cargo. — Newall v. Royal Exchange 
Shipping Co. (1885), 33 W. R. 868 ; sub nom. 
Dixon v. Royal Exchange Shipping Co., Ltd., 

1 T. L. II. 490, C. A. ; affd. sub nom. Ro'SftLL 


PART II. SECT. 3. SUB-SECT. 1.— 

B. A). 

819 1 . Usage universal <£ general— 
Impliedly adopted in contract , ] — To 
establish a trade usage it must, appear 
that the usage is so well kuowu Sc 
acquiesced in that it. may he reasonably 
presumed to have been an ingredient, 
tacitly imported by the parties into 
the contract. — Summers v. Common- 
wealth (1918). 25 C.L. It. 144. — AUS. 

819 U. . ] — When it is known 

what the general usage of trade is in 


regard to any branch of business the 
parties are to be looked on as intending 
to contract with reference to it unless 
there is proof to the contrary. — 
Brown Sc McDonell v. Browne 
(185b). 9 U. C. It. 312. — CAN. 

319 iii. .) — A custom of 

trade must be so notorious that 
persons should be held to enter into 
agreements with reference to it. — 
Price v. Browne (1891), I. L. It. 14 
Mad. 420. — IND. 


319 iv. 


- ] — WHm'OMPK & 


Tombs v. Tatlor (1907), 27 N. Z. L. I 
237.— N.Z. 

319 v. To establish 

custom it must be proved that a coura 
of dealing has acquired such a note 
rietv, has been so well establish# 
& has become so universal in th 
particular trade, that it must l 
I taken to be Incorporated into an 
j contract that Is entered into by th 
i parties dealing in this particule 
j business. — Ferreira v. Gingeu 
Ayliff & Co. (1921), E. D. L. 374.- 
I S. AF. 
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Exchange Shipping Co. v. Dixon (1880), 12 
App. Oas. 11, H. L. 

Annotations: — Refd. Re Sutro & Heilbut, Symons, [1917] 
2 K. B. 348. Hentd. Tancred, Arrol v. Stoel Co. of Sootiand 
(1890), 15 App. Cas. 125 ; Diederichsen v. Farquharson, 
[1898] 1 Q. B. 150 ; Shaw v. Symmous, [1917] 1 K, B. 799. 

330. Unless expressly Included.] — Moult v. 

Halliday, No. 202, ante. 

831, Known to ordinary creditors of debtor 

In trade.] — Re Matthews, Ex p. Powell, No. 428, 


332. Occasional practice Insufficient.] — To 

establish a custom to give the consignee notice 
either of arrival or expected arrival in the New- 
castle trade, it must not be a mere occasional 
practice, but a practice binding upon all ; it must 
not be limited, but must be universal & general, 
& applicable to every consignee (Oockburn, C.J.). 
— Houlder v. General Steam Navigation Co. 
(1862), 3 F. & F. 170, N.P. 

333 . .] — Harrison v . Universal 

Marine Insurance Co., No. 320, ante. 

334. Known to particular profession or trade.] 
—If there is a general usage applicable to a par- 
ticular trade or profession, persons employing one 
in such trade or profession will be taken to have 
dealt with him, according to that usage. — S ewell 
v. Corp (1824), 1 C. & P. 392, N. P. 

335. Contract through agent — Ignorance of 

principal.] — If there be at a particular place an 
established usage in the manner of dealing & 
making contracts, a person who is employed to 
deal or make a contract there has an implied 
authority to act in the usual way. 

Pltf., a sharebroker at L., at the request of deft., 
who resided at O., sold for him scrip shares to C., 
a L. broker, which were not delivered on the day 
agreed upon, & C. in consequence bought other 
scrip at the market price, & then claimed & 
received from the pltf. the difference between the 
contract & the market price. It was the usage 
amongst brokers at L. to be responsible, to each 
other, upon such contracts, of which usage deft, 
was cognisant : — Held : deft, was liable for such 
difference. Semble : he would be bound by such 
usage, though he might not be cognisant of it. 

A person who authorises another to contract for 
him, authorises him to contract in the usual way. — 
Bayliffe v . Butterworth (1847), 1 Exch. 425 ; 
5 Ry. & Can. Cas. 283 ; 17 L. J. Ex. 78; 10 
L. T. O. S. 107 ; 11 Jur. 1019 ; 154 E. R. 181. 
Annotations Refd. Pollock v. Stables (1848), 12 Q. B. 765 : 

fewoeting v. Pearce (1859), 7 C. B. N. S. 449 ; Ireland v. 

fe &A& B * "• M6ntd * Sl ~ *• 

See, further. Agency, Vol. I., p. 308, Nos. 310 
et seq. 

336. .] — Plaice v. Allcock, No. 593, poet. 

337. .] — Payment of freight was provided 

« is a charter party at the rate of “ 75s. per ton 

of fifty cubic feet delivered for cotton or wool,” 
for the carriage of a cargo of cotton between 
Bombay & Liverpool. Before putting the bales 
of cotton on board at Bombay they are subjected 
* P ressure , & on being taken out of the hold 
^ the vessel they expand to a considerable extent, 
freight was claimed by pltf. on the measurement 
of the bales taken after they were unloaded at 


Liverpool, which considerably exceeded the 
measurement as taken at Bombay. At the trial 
it was proved that it was the custom in the Bombay 
trade, under charterpartios similarly worded, to pay 
freight on the measurement of goods taken before 
shipment. But it was not directly shown that 
pltf. was cognisant of such a custom : — Held : 
the evidence of usage was properly admitted, & 
parties entering into a contract connected with a 
particular trade must be presumed to be cognisant 
of the usage connected with it. — Buckle v. Knoop 
(1807), L. R. 2 Exch. 125 ; 30 L. J. Ex. 49 ; 10 
L. T. 231 ; 15 W. R. 588 ; 2 Mar. L. C. 491 ; 
affd., L. R. 2 Exch. 333, Ex. Oh. 

338. Need not be known to general public.] 

— In order to establish a custom it is sufficient 
to prove that it is known to the whole trade, 

& it need not be proved that the custom is 
notorious to the public generally. — Re Oouston, 
Ex p. Watkins (1873), 8 Oh. App. 520 ; 42 
L. J. Bey. 60; 28 L. T. 793 ; 21 W. R. 530, 

L. O. & L. J. 

Annotations Consd. Re Couston, Ex p. Vaux (1874), 9 
Cli.App.602: Re HIU (1875), 1 Ch. D. 603, n. : Re Matthews, 
Ex p. Powell (1875), 1 Ch. D. 501. Mentd. Re Jones, 
Exp. Lovering (No. 2) (1874), 9 Ch. App. 621 ; Re Cohn, 
Exp. Cohen (1878), 38 L. T. 884 ; Harris v. Truman (1881). 

7 Q. B. D. 340 ; Re Parker, Ex p. Turquand (1885), 14 
Q. B. D 686; Colonial Bank v. Whinney (1886), 11 
App. Cas. 426 ; Re Goetz, Jonas, Ex p. Trustee, [1898] 

1 Q. B. 787 ; Hharman v. Mason, [18991 2 Q. B. 679 ; Re 
Watson, Ex p. Atkin, [1904] 2 K. B. 758 ; Hollinshead v. 
Egan, [1913] A. C. 564 ; French v. Getting, [1922] 1 K. B. 

339. & persons likely to be creditors.] — 

A custom must be well proved & shown to be 
known not only to persons in the same trade, 
hut to others who are likely to be creditors. A man 
could not make a custom for himself ( per Cur.). — 
Re Hill (1875), 1 Ch. D. 503, n. 

Annotations : — Consd. Re Matthews, Ex p. Powell (1875), 

1 Ch. 4). 501. Refd. Re Roso, Ex p. Linnell (1888), 4 
T. L. It. 255. 


Sub-sect. 2. — Certainty. 

Usages of Stock Exchange.] — See Stock Ex- 
change. 

As to particular usages.] — See Part III., post. 

340. Essential to validity of usage.] — The usage 
of a trade must be certain & uniform, to make 
it binding on transactions in such trade. 

Evidence admitted of usage in the cloth trade 
for goods to be sent for inspection. — Wood v . 
Wood (1823), 1 C. & P. 59, N. P. 

341. .] — Plaice v. Allcock, No. 593, post. 

342. . 1 — - Foxall v. International Land 

Credit Co., No. 327, ante . 

343. .] — Daun v. City of London Brewery 

Co., No. 597, post. 

344. .] — Abbott v. Bates, No. 744, post. 

345. .] — Nelson v. Dahl, No. 710, post. 

346. .] — A contract in writing for the sale 

of barley at an agreed price per bushel provided 
that the barley at the time of shipment under the 
contract was to be “ about as per sample,” & 
contained an arbn. clause. The buyers having 
rejected the barley for inferiority to the sample, 


PART II. SECT. 3, SUB-SECT. 2. 

Where the custom alleged is nofc^own 
to be certain It Is not binding. — 

8Sl\&£I8E" (1891) ’ I L - R ' 14 

JJ u * , •] — Where a section of the 

Mahomedan community had been for 
jnany years t n the habit of burying 
tneir dead near a darga in pltf.*s land. 


& pltf. sued for an injunction restraining 
them from exercising this right in 
future : — Held : the right of burial 
claimed by defts. was not an easement 
..but a customary right, which, being 
confined to a limited class of beraons 
& a limited area of land, was sufficiently 
certain to be recognised as a valla 
local custom. — Mohidin v. Shiv- 
lingappa (1899), I. L. R. 23 Bom. 
666.— IND. 


340 iij. # j — a custom of trade 

must be definite & certain. — Hogarth 
& Sons v. Leith Cotton Seed Oil Co., 
[1909] S. C. 965. — SCOT. 

e. Where custom doubtful .] — 

Where a custom of trade is doubtful 
the ct. is thrown upon the general 
principle of law.— Anderson v. Lauiue 
tSc Co. (1853), 1 W. It. 268.— SCOT. 
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Sect 8. — Characteristics : Sub-sects. 2 <fc 3>] 

the sellers relied before the arbitrator upon a 
custom of the London Corn Exchange, applicable 
to such contracts, by which the buyer was not 
entitled to reject for difference or variation in 
quality, unless the same was excessive or unreason- 
able, & was so found by arbn. under the contract. 
The arbitrator found that the barley was not 
“ about as per sample,* * so as to entitle the sellers 
to insist upon payment of the full contract price 
without any allowance ; but that the inferiority 
was not excessive or unreasonable, nor so great as 
to amount to a difference of description, & he 
awarded that the buyers were not entitled to 
reject the barley, but must accept it with an allow- 
ance in price in respect of the inferiority : — Held : 
the custom was good in law, not being unreason- 
able or uncertain or in contradiction of the 
written contract, & the award must therefore be 
upheld. 

The fact that this custom depends in its operation 
upon what the tribunal which has to deal with it 
thinks to be reasonable does not make it in law 
uncertain so as to prevent any effect being given 
to it (Channell, J.). — Re Walkers, Winser & 
Hamm & Shaw. Son & Oo., [1904] 2 K. B. 152 ; 
73 L. J. K. B. 325 ; 90 L. T. 454 ; 53 W. It. 79 ; 
20 T. L. It. 274 ; 48 Sol. Jo. 277 ; 9 Com. Cas. 
174. 

347. .] — Devonald v. Rosser & Sons, 

No. 303, ante. 

See, also , Agriculture, Vol.ll., p. 32, No. 183; 
Bills of Exchange, Promissory Notes & 
Negotiable Instruments, Vol. VI., p. 11, No. 18. 

348. Degree of certainty — As certain as written 
contract.] — Nelson v . Dahl, No. 710, post. 

349. Variation In different localities.] — Holder- 
NESS v . Collinson, No. 200, ante . 


Sub -sect. 3. — Beasonableness. 

Particular usages .] — Sec Part III., post. 

Usages of Stock Exchange ..) — See Stock Ex- 
change. 

350. Essential to validity.] — A custom of a 
particular country has very little effect against 
foreigners, unless it is reasonable & just. — Cognac 
(1832), 2 Hag. Adm. 377. 

Annotations : — Refd. The Glomnanna (1860), Lush. 115. 

Mentd. The Heart of Oak (1841), 1 Wiu. Rob. 204 ; The 

Grapeshot (1870), 22 L. T. 376. 

351. .1 — (1) A custom or usage of trade 

must, to be binding, be reasonable, & is not/ so if 
it is such as honest & light-minded men would 
deem unfair & unrighteous. 

(2) Serrible : a usage in the undertaking business, 
that undertakers should in each funeral charge the 
entire original cost of certain articles of funeral 
feature used, although they might be used at 
other funerals, is unreasonable & so unfair <fc 
improper that reasonable, honest & right-minded 
men would not adopt it. — Paxton v. Courtnay 
(1860), 2 F. & F. 131, N. P. 

Annotation : — As to (1) Apld. Produce Brokers Co. v. Olympia 

Oil & Cake Co., [19161 2 K. B. 296. 

352 . .1 — Harrison v. Universal Marine 

Insurance Co., No. 320, ante. 

353. .] — Plaice v. Allcock, No. 593, post. 


354. To bind party ignorant of usage.] — 

Robinson v. Mollett, No. 270, ante. 

355. .] — In an action for negligence 

in not making a binding contract for the sale of 
shares, deft, relied upon a custom of the Bristol 
Stock Exchange to sell shares without complying 
with 30 & 31 Viet. c. 29 : — Held : such a custom 
was unreasonable & illegal, & was not binding on 
pltf., &, therefore, deft, was liable for the amount 
which pltf. would have received for the shares if 
the contract of sale had been binding. 

Customs must be lawful in order to be binding ; 
that is, they must be customs which can be incor- 
porated into contracts without violating the law. 
Deft, could not, by disregarding the Act of Parlia- 
ment, profess to make a contract, & then say, 
“ This is not a contract, & the custom justifies me 
in disregarding the Act” (Lord Coleridge, C.J.). 

If the custom sought to be enforced is not legal 
& reasonable, the person who does not know of its 
existence is not bound by it ; he cannot be assumed 
to take upon himself an illegal custom (Brett, 

L. J.). — Neilson v. James (1882), 9 Q. B. D. 546 ; 
51 L. J. Q. B. 369 ; 46 L. T. 791, C. A. 

Annotation: — Folld. Perry v. Barnett (1885), 15 Q. B. D. 

388. 

356. .1 — The proposition that a person 

who directs another to deal upon a particular 
market is to be treated as if he knew the rules of 
that market, lias been adopted in the law to some 
extent, but certainly not to this extent, that 
however unreasonable or illegal they may be, he 
is still to be treated as if he knew them (Brett, 

M. R.). 

The cts. have always taken upon themselves to 
consider whether a custom is or not within the 
bounds of reason, & if the custom is reasonable the 
cts. have said they will not recognise it as binding 
on people who do not* know it & who have not 
consent ed to act upon it (Brett, M.R.). — Perry v. 
Barnett' (1885), 15 Q. B. D. 388 ; 54 L. J. Q. B. 
466 ; 53 L. T. 585 ; 1 T. L. R. 580, C. A. 

357. — - — .] — A person who employs a 

broker, to sell shares on the Stock Exchange 
authorises such broker to make a contract of sale 
in accordance with the rules & regulations there 
in force, & undertakes to indemnify the broker 
against any liability incurred by him under those 
rules, unless the rules relied on by the broker are 
either illegal or unreasonable & not known by the 
principal. 

It may be that deft, did not know all the rules, 
but he knew that the Stock Exchange was a 
market, & he knew, or ought to have known, the 
rule by which pltfs. must make the contract in 
their own names, & in so doing make themselves 
personally liable as principals. Deft, must, there- 
fore, by implication, be taken to have authorised 
pltfs. to make themselves liable, according to 
the rules of the Stock Exchange, to all the con- 
sequences resulting from those rules, unless any 
rule could be held by the ct. to be illegal, or un- 
reasonable & not known in fact by him. If the 
rule were illegal it could not bind deft., & il it 
were unreasonable, although it might make the 
broker, it would not make deft, liable if he did not 
know of it (Lord Esher, M.R.). — Barker v. 
Edwards (1887), 57 L. J. Q. B. 147 ; 4 T. L. R. 
92, 0. A. 

Annotation ; — Folld. Smith v. Reynolds (1892), 66 L. T. 


PART II. SECT. 3, SUB-SECT. 3. 

360 i. Essential to validity .) — A cus- 
tom which allows -a broker to deviate 
from his instructions Is unreasonable, 
& the eta. will not enforce it. — Arlapa 
Nayak v. Nabsi Kishavji & Co. 


(1871). 8 Bom. A. C. 19.— IND. 

f. Test of reasonableness .] — A trade 
custom that delivery of goods from 
particular mills need not be made 
until a reasonable time, to enable 
the vendor to obtain the goods from 


those mills has elapsed from the 
receipt of the purchaser’s specification, 
is not unreasonable. — Ross Brothers. 
Ltd. v. Shaw & Co., [1917] 2 I. r' 
367. — IR. 
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358. ,] — Reynolds v. Smith (1893), 

9 T. L. R. 494, H. L. ; affg. S. C. sub nom. Smith 
v. Reynolds (1892), 60 L. T. 80 8, C. A. 

359. .] — A bill of lading, incorporating 

conditions of a charterparty, provided : “ Time 
for discharging at destination shall be according to 
the custom of the port for steamers at the port of 
discharge, demurrage, if incurred, to be paid by 
consignees at the rate of fourpence sterling per 
gross register ton per day . ’ * An alleged custom was 
set up to the effect that the consignee could not 
be required to take delivery at a faster rate than 
about 500 tons per day at the port of Bristol for 
River Plate grain cargoes. A vessel discharged 
a grain cargo under the above bill of lading at 
Avonmouth Dock, Bristol. The alleged custom 
had been a matter of dispute for years. The 
facilities of discharge as regards ships & the three 
docks in the port of Bristol had increased since the 
origin of the alleged custom. The rate of dis- 
charge in fact was often in excess of 500 tons per 
day : — Held : (1) no such custom now existed at 
Bristol for grain steamers generally or for River 
Plate grain steamers; (2) the charterparty must be 
read as “ custom, if any, at the port of discharge ” ; 
(3) when a custom relates directly to the obligations 
of parties under certain circumstances it must, 
in order to be valid & to be binding on parties who 
do not know of the existence of the custom as a 
fact, be reasonable ; (4) the custom was quite 

inapplicable to the state of things at present 
existing & that there was no such settled <fc 
established practice in the port as to satisfy the 
words of the charterparty ; (5) if the custom 

applied to the altered circumstances, it was 
unreasonable ; (0) contracting out of a custom 

might become so general as to destroy the custom ; 
(7) when a custom becomes the exception & not 
the rule, there is no longer a custom. — R opner & 
Co. v . Stoate, Hosegood & Co. (1905), 92 L. T. 
328; 21 T. L. R. 245; 49 Sol. Jo. 202; 10 

Asp. M. L. C. 32; 10 Com. Cas. 73. 

Annotations -Generally, Mentd. Akt. Hekla- v. Bryson, 

.Jameson (1 SJ0S ). 100 L. T. 155 ; Baird v. Price, Walker 

(1010), 115 L. T. 227. 


360. .] — Dunbar v . Cardiff Philharmonic 

Music-hall Co. (1893), 9 T. L. It. 461. 

361. .]-- Devonald v. Rosser & Sons, 

No. 303, ante . 

362. .] — A custom must be reasonable, & 

it is absolutely unreasonable to say that parties 
who sign their names to a document containing 
the terms of the contract between them should 
be permitted to say that a clause in that document 
does not form part of the contract because there 
is a custom by which it can be disregarded 
(Scrutton, L.J.). — Leopold Walford (London) 
v. Affreteurs Reunis Societe Anonyme, [1918] 
2 K. B. 498 ; 119 L. T. 608 ; sub nom . Walford (L.) 
(London), Ltd. v . Affreteurs REunis SociEtE 
Anonyme, 87 L. J. K. B. 1215 ; affd. sub nom . 
Affreteurs REunis SocietE Anonyme v . 
Leopold Walford (London), Ltd., [1919] A. C. 

801, H. Tj. 


Annotation : — Mentd. French v. Lees ton Shipping Co. (1921 
37 T. L. 11. 453. 


363. .] — By a charterparty made in London 

deft, engaged to ship on board pltf.’s vessel at 
Bombay a full cargo at a certain price per ton, 
cotton to be calculated at fifty cubic feet per 
ton, & other goods according to the scale of 
tonnage of the East India Co. In an action of 
assumpsit for the freight: — Held: (1) it was 
competent to deft, to give evidence of a custom at 


Bombay to calculate the freight upon a measure- 
ment of the bales of cotton immediately after they 
had been submitted to hydraulic or other pressure, 
so as to reduce them to the smallest practicable 
bulk ; (2 ) it was competent to pltf ., in order to show 
the unreasonableness of the alleged custom, to 
give evidence in reply, that the cotton had increased 
in bulk 15 per cent, upon the screw measurement 
by the time it was put on board the vessel. — 
Bottomley v. Forbes (1838), 5 Bing. N. C. 121 ; 

1 Arn. 431 ; 6 Scott, 866 ; 8 L. J. C. P. 85 ; 2 

Jur. 1016 ; 132 E. R. 1051. 

Annotations : — As to (1) Folld. Buckle v. Knoop (1867), 
L. R. 2 Exch. 125. Generally , Reid. Grissell v. Brin to wo 
(1868), L. R. 3 C. P. 112. Mentd. Robertson v. Jackson 
(1845), 2 O. B. 412 ; Kirchner v. Venus (1859), 12 
Moo. P. C. C. 361. 

364. Question of law.] — The reasonableness or 
unreasonableness of a custom is a question of law 
for the ct. & not a question of fact for the jury 
(Lindley, J.). — Bradburn v. Foley (1878), 3 
C. P. D. 129 ; 47 L. J. Q. B. 331 ; 38 L. T. 
421 ; 42 J. P 344 ; 26 W. R. 423. 

Annotations: — Reid. Devonald v. Rosser, [1906] 2 K. B. 
728. Mentd. Mansel v. Norton (1883), 22 Ch. D. 769 ; 
Priestley v. Stone (1888), 4 T. L. R. 730. 

365. .] — Perry v. Barnett, No. 356, ante. 

See , also , Agriculture, Vol. II., p. 12, No. 48. 

366. Test of reasonableness — Prejudicial to 
trade. 1 — Deft, proved a custom for public ware- 
housekeepers in London to have a general lien 
on all goods from time to time housed in their 
warehouses, for <& in the name of the merchants 
or other persons by whom such public warehouse- 
keepers are employed, for all money or any balance 
thereof due from such merchants or other persons 
to such warehousekeepers for expenses incurred by 
them about goods consigned from abroad. On 
motion to enter judgment non obstante veredicto : — 
Held : the custom was bad. 

It appears to us that such a custom is at once 
unreasonable & unjust, & therefore bad iu law. 
It is a custom which is obviously prejudicial in a 
direct manner, & in a very high degree, to foreign 
trade (Tindal, J.). — Leuckhart v . Cooper (1836), 
3 Bing. N. C. 99 ; 2 Ilodg. 150 ; 3 Scott, 521 ; 6 
L. J. O. P. 131 ; 132 E. R. 347. 

Annotations : — Reid. Dresser v. Bosanquot (1862), 32 

L. J. Q. B. 57. Mentd. Jaulerey e. Britton (1837), 3 
Hod#. 93 ; Kaltonbaeh v. Lewis (ISS3), 24 Ch. D. 54 ; 
He Catford, Ex p. Carr v. Ford & Canning (1894), 13 
W. R. 159. 

367. Long continuance.] — The Harriot 

(1842), 1 Wm. Rob. 439; 1 Notes of Cases, 613; 
6 L. T. 194. 

368. Opinion of honest & right-minded 

men.] — Paxton v . Courtnay, No. 351, ante. 

309. .] — trade custom is not reason- 

able unless it be fair & p roper, & such as reason- 
able, honest & fair-minded men would adopt. 

Before the ct. can say that a custom, not sought 
to be introduced against an ignorant purchaser, 
but known to both parties to the contract, is un- 
reasonable, it has to say that that custom out- 
rages justice & common sense. — Produce Brokers 
Co., Ltd. v. Olympia Oil & Cake Co., Ltd., [1910] 

2 K. B. 296 ; sub nom . Olympia Oil & Cake Co. 
v. Produce Brokers Co., 85 L. J. K. B. 1695 ; 
114 L. T. 944 ; 13 Asp. M. L. C. 393, D. C. ; affd. 
sub nom . Produce Brokers Co., Ltd. v . Olympia 
Oil & Cake Co., Ltd., [1917] 1 K. B. 320, C. A. 
Annotations : — Mentd. Olympia Oil Sc Cake Co. v. 

Macandrew, Moreland (1918), 16 L. G. R. 745 ; Westacott 
v. Hahn, 11918] 1 K. B. 495 ; Manbre Saccharine Co. 
v . Com Products Co., [19l9j 1 K. B. 198; Clark v. Cox, 
McEuen, [1921] 1 K. B. 139. 

370. General convenience of all parties 


Adoption by honest fair- 

minded men A — A trade usage rule must 


be reasonable, & such as any honest 
fair-minded man would adopt. — 


Mkybbtiial v . Baxtkr, [1916J O. P. D. 
1 22. — S. AF. 


D 
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Sect , 3. — Characteristics : Sub-sects , 3 & 4. &ecf. 4 : 
Sub-sect, 1.] 

engaged In branch of trade.] — A general usage 
founded on the general convenience of all parties 
engaged in a particular department of business can 
never be said to be unreasonable (Cockburn, C.J.). 
— Grissell v. Bristows (1808), L. R. 4 C. P. 30 ; 
88 L. J. C, P. 10 ; 19 L. T. 390 ; 17 W. R. 123, 
Ex. Oh. 


Annotations : — Oonid. Duncan v. Hill (1871), L. R. 6 Exch. 
255 ; Masted v. Paine (1871), L. R. 6 Exch. 132. Reid. 
Hodgkinson v. Kelly (1868), L. R. 6 Eq. 496 ; Langton v. 
Waite (1868), L. R. 6 Eq. 165 ; Coles v. Bristowe (1869), 
4 Oh. App. 3 ; Bowring v Shepherd (1871), 40 L. J. Q. B. 
129 ; Merry v. NickaUs (1872), 7 Ch. App. 733. Mentd. 
Dickenson v . Jardlne (1868), L. R. 3 O. P. 639 ; Sheppard 
v. Murphy (1868), 16 W. It. 948 ; Torrington v . Lowe 
(1868), 19 L. T. 316 : Davis v. Haycock (1869), L. R. 4 
Exoh. 373 ; Street v. Morgan (1869), 21 L. T. 432; Allen v. 
Graves (1870), L. R. 5 Q. B. 478 ; Dont v. NickaUs (1873), 
29 L. T. 536. 


371. Unduly favourable to one party — 

Unknown to other party.] — Robinson v. Mollett, 
No. 270, ante . 

372. Preference given to one class of 

trade.] — Sea S.S. Co., Ltd. v. Price, Walker & 
Co., Ltd., No. 410, post. 

373. Custom to treat part of contract as not 
being within contract — Unreasonable.] — Leopold 
Walford (London) v . Affreteurs Re unis 
Societe Anonyme, No. 302, ante . 

See, also, Agency, Yol. I., pp. 672, 675, Nos. 
2148, 2171. 


Sub-sect. 4. — Legality. 

Particular usages.] — See Part III., post . 

Usages of Stock Exchange .] — See Stock Ex- 
change. 

374. Cannot contravene general law.] — P otter 
v. Pearson (1702), 2 Ld. Raym. 759 ; Holt, K. B. 
33 ; 1 Salk. 129 ; 92 E. R. 7. 

Annotation s: — Mentd. Brown v. MarHh (1721), Gilb. Ch. 
164 ; Smith v. Abbot (1741), 2 Stra. 1152 ; Walmsley v. 
Child (1749), 1 Ves. Son. 311. 

376. .] — The usage of a particular district 

cannot vary the general law. — R. v . Saltren 
( 1784), Cald. Mag. Oas. 444. 

376. .] — All ancient customs & prescrip- 
tions are to be considered with reference to the 
rules of the common law. If found to be repugnant 
to those rules & contrary to law on any ground, 
they have always been held to be invalid ; & an 
Act of Parliament, confirming in general terms, 
the ancient usages & customs of a city must be 
considered to confirm those only which have not 
such repugnance & contrariety (Lord Tenterden, 
O.J.). — R. v, London Corpn. (1829), 9 B. & C. 1 ; 
4 Man. & Ry. K. B. 30 ; 1 L. J. M. C. 10 ; 109 
E. R. 1. 

Annotation : — Reid. Scales v. Key (1840), 11 Ad. Sc El. 819. 

377 . J—Tayler v . Great Indian 

Peninsula Ry. Co., No. 406, post . 


373 . .] — The superior cts. have at all 

times investigated the customs under which 
justice has been administered by local jurisdictions, 
& they are found to be consonant to reason 

& in harmony with the principles of law, they have 
always been rejected as illegal (Pollock, O.B.)» — 
Cox i\ London Corpn. (1802), 1 H. Sc C. 338 $ 32 
L. J. Ex. 04 ; 0 L. T. 497 ; 27 J. P. 248 ; 8 Jur. 
N. S. 542 ; 10 W. R. 094 ; 158 E. R. 910 ; affd. 
(1803), 2 H.&C, 401, Ex. Ch. ; sub nom. London 
Corpn. v. Cox (1807), L. R. 2 H. L. 239, H. L. 


Annotations : — Apld. Atwood v. Sellar (1879), 4 Q. B. D, 
342. Mentd. Webster v. Webster (1862), 8 Jur. N. S. 
1047 ; Morris v. Lantour, Cox, etc. (1864), 3 New Rep. 
475 ; Frith v. Guppy (1866), L. R. 2 C. P. 32 ; Shea r. 
United Sick & Burial Soc. of St. Patrick (1867), 16 W. R. 
84 ; Jacobs v. Brett (1875), 44 L. J. Ch. 377 ; Oram v . 
Brearey (1877), 2 Ex. D. 346 ; Appleford v. Judkins 
(1878), 47 L. J. Q. B. 615 ; London City Corpn. v. London 
Joint-Stock Bank (1881), 50 L. J. Q. B. 594 ; St. Magnus- 
the-Martyr, etc., Parochial Church Council v. London 
Diooese Chancellor, [1923] P. 38. 


379. .] — Meyer v . Dresser, No. 401, 

post . 

380. .] — If a custom prevailing in a ct., 

which, though an inferior ct., is still a ct. of law, 
if inconsistent with law cannot prevail, surely the 
same rule must apply to a practice of average 
adjuster. When a practice of this kind is brought 
to the test of legal decision & is found to be 
erroneous & inconsistent with law, it cannot be 
permitted to override the law & acquire the force 
of law (Cockburn, C.J.). — Atwood v . Sellar & 
Co. (1879), 4 Q. B. D. 342 ; 27 W. R. 720 ; sub 
nom. Attwood v. Sellar, 48 L. J. Q. B. 405 ; 41 
L. T. 83 ; 4 Asp. M. L. C. 153 ; affd. (1880), 
5 Q. B. D. 280. 

Annotations : — Refd. Pirie v. Middle Dock Co. (1881), 44 
L. T. 426. Mentd. Whitccross Wire Co. v. Savill (1882), 
8 Q. B. D. 653 ; Svendsen v. Wallace (1885), 10 App. Cas. 
404 ; Assicurazioni Generali & Schenker v. S.S. BeBsie 
Morris Co. & Browne (1892), 61 L. J. Q. B. 754 ; Anglo- 
Argentine Live Stock Sc Produce Agency v. Temperiey 
Shipping Co., [1899] 2 Q. B. 403 ; S.S. Balmoral Co. v . 
Marten, [190i] 2 K. B. 896 ; S.S. Carisbrook Co. v. London 
tit Provincial Marine & General Insoe. (1901), 50 W. R. 42 ; 
The Leitrim, [1902] P. 256 : Hamel v. Peninsular Sc 
Oriental Steam Navigation Co., [1908] 2 K. B. 298 ; 
Chellew v. Royal Commission on Sugar Supply, [1922] 
1 K. B. 12. 


381. Unless expressly imported Into con- 

tract.] — Pltf. shipped bark on board defts.’ general 
ship, under a bill of lading, by which average, if 
any, was to be adjusted according to British cus- 
tom. When the ship was about to sail a fire broke 
out in the forohold, & a hole was cut in the side 
of the sliip, & her fore compartment being thereby 
filled with water, the fire was extinguished. If 
this course had not been adopted the cargo on board 
would in all probability have been destroyed, & 
the ship seriously damaged. Pltf.’s bark was 
destroyed by the water poured into the ship. In 
an action for general average contribution in 
respect of the destruction of pltf.’s bark, it was 
found, in addition to the above facts, that it is 


PART II. SECT. 3, SUB-SECT. 4. 

374 1. Cannot contravene general law. ] 
— A usage contrary to a settled 
principle of law 1 b not admissible.— 
Hardy Sc Baker v. Fairbanks Sc 
McNab (1847), James, 432. — CAN. 

874 11. .] — A usage of clergyman 

of different dioceses to occasionally 
assist one another Sc preach without 
the bishop’s license, is of no avail 
against his inhibition. — Down (Bp.) 
v. Miller (1861), 11 1. Ch. It. App. l.— 
1R. 

374 ill. .] — Down, Connor Sc 

Dromoke (Bp.) v. Potter (1861), 13 
Ir. Jur. 197.— HI. 

874 lv. .J — A local custom in a 

burgh as to increasing the height of 


party walls, being contrary to the 
general principles of law, not admitted. 
— Sanders v. Dudgeon (1832), 4 

Sc. Jur. 234.— SCOT. 

374 v. .] — Freeman v. Standard 

Bank of South Africa, Ltd., [1905] 
T. H. 26.— S. AF. 

g. Or Orders in Council .) — 

Deft, ordered from pltf. jam designated 
respectively “ Strawberry Sc Apple,** 
" Raspberry & Apple,** Sc “ Assorted 
Sc Apple.” Pltf. delivered the jam in 
tins labelled, “ Apple Sc Strawberry/* 
•• Apple Sc Raspberry/* Sc “ Apple Sc 
Assorted/’ Deft, refused to take 
delivery, & pltf. sued for the price : — 
Held : effect could not be given to 
evldenoe of usage because it was in 


direct conflict with Orders in Council 
passed pursuant to Moat Sc Canned 
Foods Act, 1907, Sc because it was not 
honest 8c fair dealing, in so far, at 
least, as the consuming public was 
concerned ; Sc deft, was justified in 
refusing the goods. — Wentworth 
Orchard Co., Ltd. r. Merchants 
Consolidated, Ltd., [1922] 1 W. W. R. 
291.— CAN. 

h. — — • Usages having immoral 
tendency .) — Among Mahomedan Kan- 
chana, practices relating to their holding 
Sc inheritance of property, having an 
immoral tendency are not recognisable 
as customs, or enforceable as law. — 
Ghahiti v. Umrao Jan, Ghasiti v. 
Jaoou (1893), I. L. R. 21 Calc. 149, 
L. R. 20 Ind. App. 193.— IND. 
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the practice of British average adjusters to treat 
a loss so caused as not a general average loss : — 
Held : whether or not the loss was, according to 
the general law of England, the subject of general 
average contribution, pltf., by the terms of the 
bill of lading, had made the admitted practice of 
British average adjusters part of the contract, & 
he was bound by it, even if different from British 
law. — S tewart v. West India & Pacific S.S. Co. 
(1873), L. R. 8 Q. B. 362 ; 42 L. J. Q. B. 191 ; 28 
L. T. 742 ; 21 W. R, 953 ; 2 Asp. M. L. C. 32, 
Ex. Ch. 

Annotations: — Apld. Hendricks Australasian Insce. (1874), 
L. R. 9 C. P. 460. Consd. Pirie v. Middle Dock Co. (1881), 
44 L. T. 426. Reid. Atwood v. Sellar (1880), 5 Q. B. D. 
286 ; Whitecross Wire Co. v. Savill (1882), 8 Q. B. D. 653. 

382. .] — Goodwin v. Rob arts, No. 31, 

ante. 

383. .] — Semble : a usage which would 

confer a general authority upon a partner in a 
trading firm to accept for the firm bills drawn in 
blank would be bad as being against the law. — 
Hogarth v. Latham & Co. (1878), 3 Q. B. D. 643 ; 
47 L. J. Q. B. 339 ; 39 L. T. 75 ; 26 W. R. 388, 
C. A. 

Annotations: — Mentd. Baxendale v. Bennett (1879), 40 
L. T. 23 ; London & South Western Bank v. Wentworth 
(1880), 5 Ex. D. 96; France v. Clark (1884), 26 Ch. D. 
257 : Oakley v. Boulton, Maynard (1888), 5 T. L. Ii. 60 ; 
Faulks v. Atkins (1893), 10 T. L. R. 178 ; Watkin v. 
Lamb (1901), 85 L. T. 483 ; Hcrdman v. Wheeler, [1902] 

1 K. B. 361. 

384. Decided cases.] — A usage, though not 

immemorial, for farm tenants in a particular 
locality to cultivate their farms in a special manner, 
may be read into the contract between such a 
tenant & his landlord, if not repugnant to any- 
thing in the contract or contrary to the law as 
fixed by statute or decided cases (Kay, L.J.). — 
Dashwood v. Magniac, [1891] 3 Ch. 306; 60 
L. J. Ch. 809 ; 65 L. T. 811, C. A. 

Annotations .-—•Mentd. Re Chaytor, [1900] 2 Ch. 804 ; Pardoc 
v. Pardoc (1900), 82 L. T. 547 ; Chaytor v. Trotter (1902), 
87 L. T. 33 : Re Trevor-Batye*s Settimt., Bull v. Trovor- 
Batyo, [1912] 2 Ch. 339 ; Re Hall, Hail v . Hall, [1916] 

2 Ch. 488 ; Lloyd- Jones v. Clark-Lloyd, [1919] 1 Ch. 424. 

385. .] — Sea S.S. Co., Ltd. v. Price, 

Walker & Co., Ltd., No. 416, post. 

386. Cannot contravene statute.] — No custom 
can be good which is against an Act of Parliament 
(Cook, C.J.). — Green way & Barker’s Case 
( 1612), Godb. 260 ; 78 E. R. 151. 

387. .]- — R. v. Hogg, No. 561, post. 

388. Except in case of necessity.] — T he 

Sylph (1854), 2 Spinks, 75 ; 164 E. R. 315. 

389. .] — No local custom can prevail to 

justify a deviation from 17 & 18 Viet. c. 104, 
ss. 297 & 298 . — The Hand of Providence (1856), 
Sw. 107 ; sub notn. The Medora v. The Hand of 
Providence, 5 L. T. 462. 

390. . 1 — 17 & 18 Viet. c. 104, s. 297, is not 

to be controlled by any custom resting on mere 
convenience of public officers, as custom-house 
officers, in the discharge of their duties. — T he 
Seine (1859), Sw. 411 ; 5 Jur. N. S. 298. 

^nn^o^ion ;~Mentd. Grill v. General Iron Screw Colliery 
Co. (1868), L. tt. 3 C. P. 476. 

J — Neilson il James, No. 355, ante. 

392. .] — Dashwood v. Magniac, No. 384, 

ante. 

893. .]— Pltf., a butcher, bought the 

carcase of a pig from defts., meat salesmen in the 
central Meat Market, London. He exposed it for 
sale in his shop in ignorance of the fact that it was 
tuberculous & unfit for human consumption, & it 
was seized by a sanitary inspector, adjudged as 


unfit for human food by a magistrate, & thereupon 
destroyed. Proceedings were then taken against 
pltf., who was fined £20 & costs under Public 
Health (London) Act, 1891 (c. 76), s. 47 (2), for 
exposing the carcase for sale on his premises. 
He then brought this action claiming damages, 
relying on the implied condition contained in 
Sale of Goods Act, 1893 (c. 71), s. 14 (1), that the 
carcase should be reasonably fit for the purpose 
for which he bought it, namely, for resale for 
human food. Defts. contended that by a custom 
of the market, of which there was evidence, the 
condition or warranty implied by law was excluded. 
The judge refused to leave the question of custom 
to the jury, & directed them that custom could 
not override the law. The jury found that the 
carcase was unfit for human food, that pltf. had 
impliedly made known to defts. the purpose for 
which it was required, & that he did so in such a 
way as to show that he relied on defts.* skill & 
judgment, & awarded him £236 damages, for 
which judgment was given. On appeal: — Held : 
in view of sect. 55 of the Sale of Goods Act, 1893, 
the judge had misdirected the jury, & that the 
case must be re-tried. — Cointat v . Myham & 
Son (1914), 84 L. J. K. B. 2253 ; 110 L. T. 749 ; 
78 J. P. 193 ; 30 T. L. R. 282 ; 12 L. G. R. 274, 
C. A. 

Annotations : — Mentd. Leslie v. Reliable Advertising & 

Addressing Agency, [1915] 1 K. B. 652 : Turpin v. Victoria 

Palace, [19181 2 &. B. 539 ; Proops v. Chaplin (1920), 37 

T. L. R. 112 ; Weld -Blundell v. Stephens, [1920] A. C. 

956. 

394. Test of Illegality — Grounded on fraud.] — 

Equity will not recognise a custom of merchants 
which is grounded on a fraud. — B orre v. Vande 
( 1663), Nels. 87 ; Freem. Ch. 174 ; 1 Cas. in Ch. 
30 ; 21 E. R. 796. 

395. .] — The practice of salting is 

immoral in the extreme, however it may be 
sanctioned by the usages of the trade, & such will 
be treated as fraudulent by the ct. (Turner, L.J.). 
— Re Johnson, Exp . Johnson (1861), 30 L. J. Bey. 
38 ; 5 L. T. 228, L. JJ. 

396. Subservient to fraud.] — Where a 

public functionary had received gratuities &> 
presents from foreign agents on the amount of 
their commission, he was ordered to refund the 
whole, notwithstanding that the practice was 
also proved to be the practice of the trade, the 
custom being contrary to reason & equity & 
subservient to fraud. — A.-G. v . Lindegren (1819), 
6 Price, 287 ; 146 E. R. 811. 

397 . .] — jf an agent conducts 

business in carrying out negotiations between his 
principal & a person whose interests are adverse 
to his principal, he cannot receive a commission 
from the person with whom he is negotiating with- 
out the knowledge of his principal, & any custom 
wide enough to cover such a case will not be upheld 
by the ct. — B artram & Sons v. Lloyd (1903), 88 
L. T. 286 ; 19 T. L. R. 293 ; on appeal (1904), 90 
L. T. 357, C. A. 

Usage to disregard Banking Cos. (Shares) Act, 
1867 (c. 29) (Leeman’s Act).] — See Stock 

Exchange. 


Sect. 4. — PROOF. 

Sub-sect. 1. — In General. 

398. Existence of usage a question of fact — 
Determinable by Jury.] — Pltf. relied upon evidence 


v *$!!*• Canno * contravene statute.}— 
xjo oustom oan be admitted to over-ride 
the provisions of the Limitation Act!— 


Mohan lal Jechand v. Amratla 
Be chard as (1878), I. L. R. 3 Bom 
174.— IND. 
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398 I. Existence of usage a Question 
of fact— Determinable by jury— Duty . 

D 2 



36 


Custom and Usages. 


Sect 4. — Proof: Subject 1 ,] 

of usage, & it was proved to be the usual course 
under such circumstances, but the judge held that 
deft, could not be liable, whatever the usage was, 
& declined to leave any questions to the jury : — 
Held : this was not a pure question of law, & the 
judge ought to have left it to the jury. — Kirby v. 
Williamson (1852), 19 L. T. O. S. 203. 

399. .] — Pltf., through his broker, 

sold to deft., a stock jobber, a number of shares 
in a bank. On the same day the jobber gave to 
pltf.’s broker a ticket with the name of E. upon it, 
as the intended purchaser, & which name had 
passed to him from another jobber in the usual 
manner according to the course of business on the 
Stock Exchange. Pltf. executed a transfer to E., 
whose name was registered as a shareholder. The 
bank being wound up it was discovered that at 
the time E.’s name was passed to pltf. as the trans- 
feree of the shares he was an infant, & by order of 
the Ct. of Oh. pltf.’s name was placed upon the 
list of contributories in his stead. To an action 
brought by pltf. against deft, to indemnify him 
for the amount of calls paid, in consequence of 
being placed on the list of contributories, deft, 
pleaded that he was discharged from his liability 
by the usages of the Stock Exchange. The jury 
found that it was not part of the usage of the 
8tock Exchange that, if there be several inter- 
mediate sales between the first seller & the last 
buyer, & the first seller receives the price of the 
shares & transfers them to the las* buyer, the 
intermediate buyers are irresponsible when the 
name of the transferee which was passed was that 
of a person legally incabablo of being registered : — 
Held : the judge was right in leaving the jury to 
say what was the usage of the Stock Exchange, 
for it is not so univereal an usage as to be binding 
upon all persons dealing there. — Dent r. Nickalls 
(1873), 29 L. T. 530 ; 22 W. R. 218 ; ajfd. (1874), 
30 L. T. 044, Ex. Oh. 

Annotation: — Mentd. Kellock v. Knthovcn (1874), 43 

L. J. Q. B. 90. 

400 . After hearing witnesses — 

Affidavits alone insufficient.] — Re Jensen, Ex p. 
Callow (1880), 4 Morr. 1, 1). C. 

401. Determinable by county court judge 

— Decision not subject to review — Issue previously 
declined by appellant.] — Re Matthews, Ex p. 
Powell, No. 428, post, 

402 . .] — Moult v. Halliday, 

No. 202, ante . 

403. ;j — N elson v. Dahl, No. 710, post. 

Award of arbitrator as to existence of custom — 
Submission of any dispute arising under contract.] 

— See Arbitration, Vol. II., pp. 474-475, Nos. 
1185-1187. 

Meaning of mercantile terms — Question for 


Jury — Meaning of contract determinable by court.] 

— See Sect. 6, sub-sect. 1, post 

Reasonableness — Question of law.] — See Sect. 3, 
sub -sect. 3, ante . 

404. Necessity for strict proof.] — T he Fairy 

(1850), 6 L. T. 195. 

405. To take case out of general rule.] — 

To take a case out of the general law of principal 
& agent upon the ground of local usage, such usage 
must be distinctly proved. — Re A Trust Deed, 
Ex p . Welsforp (1865), 12 L. T. 507. 

406. .] — Nelson v. Dahl, No. 710, post 

407. If not sufficiently notorious.] — 

Moult v. Halliday, No. 202, ante. 

Notoriety as an essential characteristic of usage.] 
— See Sect. 3, sub-sect. 1, ante. 

Judicial notice of usages.] — See Sub-sect. 2, 
p08t . 

408. Onus of proof — On party seeking to estab- 
lish usage.] — Persons who claim the right of work- 
ing a mine by virtue of a custom must clearly show 
that such a custom does exist. — Harrison v . 
Ames (1850), 15 L. T. O. S. 158 ; revsd. on other 
grounds, 1 5 L. T. O. S. 321, L. O. 

409. .] — A witness cannot be asked 

what the effect of a supposed custom is until the 
existence of that custom has been strictly proved. 
— Gibson v. Crick (1862), 1 H. & C. 142 ; 31 
L. J. Ex. 304 ; 6 L. T. 392 ; 10 W. R. 525 ; 158 
E. R. 835. 

410. What must be proved — Actual instances — 
Not mere evidence of opinion.] — An usage of trade 
must be proved by instances, & cannot be sup- 
ported by evidence of opinion merely. — Cunning- 
ham v. Fonblanque (1833), 6 0. & I*. 44, N. P. 

411. .] — The difficulty in deal- 

ing with evidence as to usage is that juries have to 
distinguish between a man’s opinion & his actual 
experience. The best test to apply in such cases 
is to ask a witness whether he can give, or knows 
of, an instance of any dispute of this kind in which 
the usage he contends for was recognised (Mathew, 
J.). — Knight v. Cotes worth (1883), Cab. & El. 


48. 

412. Within personal knowledge of 

witness.] — Hall v. Benson, No. 267, ante. 

413 . .] — Lewis v. Marshall, 

No. 479, post. 

414. .] — You may cross- 

examine a witness who had proved a custom in 


chief, by inquiring into the instances in which he 
will assert the custom to have been pursued ; but 
a custom cannot be proved by a man who knows 
nothing of it, but merely speaks to a number of 
instances in which such & such a course has been 
pursued (Pollock, C.B.). — Sturge v. Haldimant 
(1848), 11 L. T. O. 8. 28. 

415. Showing given course of busi- 


of judge .] — When a question as to the 
existence of a trade usage or custom 
jg Jeft to the Jury it is the duty of the 
judge to explain to the jury what the 
law requires to establish such a usage 
or custom. — II odnkyshihe (Phrsi* 
dent) v. VlBERT, [1915 J V. L. R. 388. — 
AUS. 

898 ii. .1 — Where pltf. 

claimed freight on goods from St. J. 
to T., from which port he was to bring 
back a cargo of flsn at one shilling per 
quintal, the defence Bet up was the 
usage & custom of the trade to carry 
such goods free ; the ct. left it to the 
jury to gay whether there was such 
custom or usage as would exempt 
doft. from payment of freight. — 
Keating v. McBride (1857), 4 Nfld. 
L. R. 164.— NFLD. 

898 lii. .] — Where in an 


action for the price of a number of 
porches of stone, which represented 
the complement which w’ould have 
been required to complete the rear 
wall of a house, the ct left it to the 
jury to say whether there was a usage 
of trade which justified the contractor 
in charging for the full entire contents 
of the wall as if there had been no 
openings. — Kelly i\ Harvey & Fox 
(1861), 4 Nfld. L. H. 537 — NFLD 


404 !. Necessity for strict proof. ] — 
The evidence of a usage must be clear, 
cogent & irresistible. — B urke v. Blake 
(1875), 6 P. R. 260.— CAN. 

404 ii. .] — Usage is proved by 

the oral evidenoe of persons who become 
cognisant of its existence by reason of 
their occupation in the particular 
trade or business & the evidence 
establishing custom or usage must be 


clear, convincing & consistent.— 
Witten rater v. Galhtaun (1917), 
I. L. R. 44 Calc. 917.— IND. 

410 i. What must be proved — Actual 
instances — Not mere evidence of option.] 
— Usage must be proved by instances, 
& not by the opinion of witnesses. — 
Hennessy v . New York Mutual 
Marine Insurance Co. (1863), 5 

N. S. R. (1 Old.) 259.— CAN. 

410 ii. .1 — A custom 

in a particular trade Is not established 
by mere evidenoe of the popular 
opinion of the members of that trade. — 
Re Spottkn & CO. (1877), 11 I. R. Eq. 

412.— IR. 

410 iii. .] — A trade usage 

rule must be established by a great 
number of particular instances. — 
Mkyerthal v . Baxter, [1916] O. P. D. 
122.— S. AF. 
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ness — sc general established understanding.]- 

Mackenzie v, Dunlop, No. 675, post, 

416. General agreement — Acted upon.] — 

(1) In order to establish a mercantile usage it is 
necessary not only to show that a large number of 
influential people at the place have agreed that it 
would be a good thing to have no liability to 
discharge more than at an average rate of 90 
standards per working day, but also that the 
agreement was acted on, & because, unless it is 
acted on, no one will challenge it (Kennedy, J.). 

A custom cannot be established merely by three 
or four important classes of persons in a com- 
munity of a port agreeing that it is desirable. It 
must be enforced (Kennedy, J.). 

(2) It appears to me that a custom cannot be 
treated as good which sets at deflan ce the law 
(Kennedy, J.). 

(3) A custom which gives a preference to 
steamers merely because they come from Baltic 
ports, as against vessels carrying practically the 
same goods from the other side of the Atlantic, 
although the steamers are exactly the same in size 
& in facilities for discharge with all the advantages 
of modem timber-carrying ships, would not be a 
reasonable custom (Kennedy, J.). — Sea S.S. Co., 
Ltd. v. Price, Walker & Co., Ltd. (1903), 8 Com. 
Cas. 292. 

Annotations -(Jcnerally, Mentd. ltopnor v. Stonte, Hose- 
good (1905). 92 L. T. 328 ; Baird v. Price, Walker (1910), 
j 15 L. T. 227. 

417. Settled & established practice.] — 

Bopnkr & Co. v . Stoate, IIosegood & Co., No. 
359, ante . 

418. Admissibility of evidence — Traditional 
evidence — Public & private rights.]— Withnell v. 
Gartham, No. 574, post . 

419. Of persons in the trade.] — Evidence 

of the general opinion of merchants may be given 
to prove the custom of merchants. — C amden v. 
Cowley (1763), 1 Win. Bl. 417 ; 90 E. R. 237. 
Annotations .—Mentd. Miller v. Warre (1824), 1 (J. & P. 237 ; 

Waters v. Waters (1848), 2 Do G. & Sin. 591 ; Marten v. 
VpHtcy, 1 1920 j A. C. 307. 

420. .] — Rainy v. Vernon, No. 323, 

ante, 

421. .] — Evidence from persons in 

the trade is admissible to inform the ct. of its 
nature, & of what is customarv in it. — H aynes v. 
Doman, [1899] 2 Ch. 13; 68 *L. J. Ch. 419; 80 
L. T. 569 ; 15 T. L. R. 354 ; 43 Sol. Jo. 553, C. A. 
Annotations : — Consd. Mason v. Provident Clothing Sc 

Supply Co., [1913] A. C. 724. Refd. Damson Pneumatic 
Tube Co. v. Phillips (1904), 91 L. T. 303 ; North-Western 
Salt Co. v. Electrolytic Alkali Co. (1912), 107 L. T. 439 ; 
McEMistrim r. Boilyraacclligott Co-op. Agricultural & 
Dairy Soc., [191 9 J A. C. 548. Mentd. Hood & Moore’s 


Stores v. Jones (1899), 81 L. T. 169 ; Morris t?. Ryle (1910), 
103 L. T. 545 ; Bastes v. Russ. [1914] 1 Ch. 468 ; Millers 
v. Steedman (1915), 84 L. J. K. B. 2057 ; Morris v. Saxelby, 
[1915] 2 Ch. 57 ; Forster v. Suggett (1918), 35 T. L. R. 
87 ; Attwood v. Lamont, [1920] 3 K. B. 571 ; Dewes v . 
Fitch, [1920] 2 Ch. 159 ; Hopworth Manufacturing Co. 
v. Ryott, [1920] 1 Ch. 1 ; Spence u. Mercantile Bank of 
India (1921), 37 T. L. R. 390. 

422. To prove how branch of trade con- 

ducted — Manner which same branch carried on in 
another place.] — To prove the manner of conduct- 
ing a particular branch of trade at one place, 
evidence may be given to show the manner in 
which the same branch is carried on at another 
place.— Noble v. Kennoway (1780), 2 Doug. K. B. 
510 ; 99 E. R. 326. 

Annotations : — Refd. Fleet v. Murton (1871), L. R. 7 Q. B. 
126. Mentd. Ougier v. Jennings (1800), 1 Camp. 505, n. ; 
Zwinger v. Sarnuda (1817), 7, Taunt. 205 ; parson *>• 
Commercial Union Assco. (1876), 45 L. J. Q. B. 761. 

423. To prove existence of trade usage — 

Not that similar usage prevalent elsewhere.]— 

In an action against a broker at Southampton, 
seeking to make him responsible for the value of 
scrip sold by him, on account of pltf., to an un- 
named purchaser, evidence having been offered, 
on the part of pltf., on the examination in chief, 
of the custom of business at Southampton, on 
cross-examination, deft/s counsel having shown 
that, from there being only two brokers at South- 
ampton, of whom deft, was one, this evidence 
was of no importance : — Held : on re-exa m i n ation 
counsel for pltf. would not be permitted to ask 
the witness as to the custom in London or else- 
where, such evidence not being admissible. — 
Jones v. Clark (1847), 8 L. T. O. S. 517. 

424. Similar usage prevalent In 

neighbouring town — Interchange of trade between 
both towns.]— Plaice v, Allcock, No. 593, post . 

425. Similar usage In analogous 

trade.]— Pltfs., F. & D., sued defts., M. & W., 
who were fruit brokers in the City of London, 
employed by them, for not accepting a cargo of 
Chesme raisins, agreed to be sold by the following 
note : “ Messrs. F. & D. We have this day sold 
for your account to our principal, to arrive per 
steamer from Trieste, fifty to seventy tons of 
Chesme raisins. F. & D. to draw on M. & W. for 
£500 (if required), on handing equal value. M. & 
W., brokers ” : — Held : ( L ) evidence was admissible 
of a custom in the fruit trade of London rendering 
brokers who sign such a contract for an undisclosed 
principal personally liable thereon, notwithstand- 
ing that they might subsequently declare the name 
of their principal ; (2 ) evidence of a similar custom 
in an analogous trade of the same city, viz, the 
colonial trade, might likewise be received. — Fleet 


k. Admissibility of evidence - 
Traditional evidence — Whether opinio 
of udtness.] — A witness may state h; 
opinion us to the existence of a famll 
custom Sc give as the grounds therei 
information derived from decease 
persons. But it must be indopenden 
opinion based on hearsay, & not o 
mere repetition of hearsay. — Gari 
rudhw.ua Parshad Singh v. .Sai*a 
Randhwaja Parshad Si.vuh (1900 
L. H. 27 Ind. App. 238.— IND. 

. 419 i. — - — Whether of persona in th 
t rade .] — When a party bound himsel 
to guarantee another for four pc 
cent, for commission Sc guarantee ** 
Held : evidence of mercantile me: 

inadmissible to prove that i: 
practice the words comprehended ai 
obligation for his faithful conduct.- 
Calder » aitchisov & Co. (1831; 
5 WUs. Sc 3. 410.— SCOT. 

~ To prove existence c 
r ** a Qc—-F ormcr j udmnent. ] — A co-owne 
of village lands sued In 1861 to hav 
4iem divided among the villager 
according to a custom that at th 


expiration of every twelve years the 
lands should be re -distributed by lot 
among the co-owners & to have two 
of the shares delivered to him as one of 
the co-owners. In 1851 another co- 
owner had, in a suit to which on’y some 
of the present defts. were parties, 
obtained a decree for the periodical 
allotment of the lands ; & in 1853 such 
docree, which clearly recognised the 
existence Sc validity of the custom, was 
affirmed on appeal : — Held : though 
the decree of 1851 was only a judgment 
inter partes t it was, as against such of 
the present defts. as were not parties 
to the former suit, cogent evidence of 
the existence & validity of the custom. 
— Venkatajsvami Nayakuan v. Hubba 
Rau, Sankara Subbaiyan v, Subba 
Rau (1863), 2 Mad. 1.— IND. 


423 i. To prove existence of 

! rode usage — Whether that similar 
isage prevalent elsewhere.] — Compara- 
ively slight proof of the practice of 
;rade in Scotland will be sufficient to 
stablish a rule of trade which is 
■ecognised Sc in full force in England. — 


Strong v. Philips & Co. (1878), 5 
It. (Ct. of Sobs.) 779 ; 15 Sc. L. it. 443. 
— SCOT. 


424 i. — Similar usage 

ore valent in neighbouring village.] — In 
k suit by the landlords to avoid the sale 
>f an occupancy holding in their mou- 
•, ah Sc eject the purchaser thereof, one 
>f the questions was as to the existence 
)f a custom or usage under which the 
aiyat was entitled to soil such a 
loldlng : — Held : a judgment of the 
ligh Ct. as to tho transferability 
>f similar tenures in an adjoining 
Ullage of the same pergunnah is 
.dmissible as evidence of such usage.—- 
JALGUSH V. GUZUFFKR HaSBAIN (1896), 

. L. K. 23 Calc. 427.— IND. 

m. Unbroken user for nineteen 

ears.]— Tho office of manager o ! a 
lindu temple was vested by inheritance 
l eight male descendants of the last 
older by his two wives, four by each. 
»ne member of each branch held office 
>r one year In alternate succession 
nth 1881 - 82 , when the four members 
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Custom and Usages. 


Sect . 4. — Proof: Sub-sects. 1 6c 2. Sects. 5 <fc 6: 
Sub-sect. 1.] 

v. Murton (1871), L. H. 7 Q. B. 126 ; 41 L. J. Q. B. 
49 ; 26 L. T. 181 5 20 W. K. 97. 

Amotedions : — As to (1) Apid. Hutchinson 1 ?. Tatham (1873), 
L.R.8C. P. 482. Distd. Miller. Gibb v. Smith & Tyrer, 
11017] 2 K. B. 141. Retd. Mollett c. Robinson (1872), 
L. R. 7 O. P. 84 ; Southwell v. Bowditch (1876), 1 C. P. I). 
374 ; Pike v. Ongley (1887), 56 L. J. Q. B. 373 ; Gabriel 
v. Churchill & Sim, [1914] 1 K. B. 449. Generally , Mentd. 
Button v . Grey, [1894] 1 Q. B. 285 ; Thompson v. L. C. C. f 
[1899] 1 Q. B. 840. 

426. To prove non-existence of trade 

usage -—-Not evidence of interested party.] — A 

packer is entitled to a general lien on the goods of 
his customer which are in his hands. 

In the present case if a single affidavit of the 
custom had been produced that would have been 
sufficient evidence, if any evidence is required at 
all. If the existence of this lien is ever seriously 
to be contested & it is sought to prove that by the 
present usage of trade packers have not a general 
lien, it must be done in quite a different way from 
merely bringing the customer himself to say that 
he never heard of the general lien (Mellisii, L.J.). 
— Re Witt, Ex p. Shubrook (1870), 2 Ch. I). 489 ; 
45 L. J. Bey. 118 ; 34 L. T. 785 ; 24 W. R. 891, 
C. A. 

Annotation : — Mentd. Re Catford, Ex p. Carr v. Ford (1894), 
71 L. T. 584. 

427. Mode of proof — Evidence as on a question 
of fact — Or reported cases.] — Re Matthews, Ex v. 
Powell, No. 428, post. 


Sub-sect. 2. — Judicial Notice. 

See, generally , Evidence. 

428. General rule.]— (1) Where a custom of 
holding certain goods on hire is relied on to take 
the goods out of the order &> disposition of a bkpt., 
the custom must be one which the ordinary creditors 
of the bkpt. may be reasonably presumed to have 
known. 

(2) Such a custom may be proved either by 
reported cases, or by evidence of the custom as on 
a question of fact. 

(3) The ct. will not overrule the decision of the 
ct. below in favour of the existence of a custom of 
trade, though the evidence establishing it may be 
slight, if the person interested in disputing the 
custom declines an issue to try it. 

(4) There is no doubt that a mercantile custom 

may be so frequently proved in cts. of common 
law that the cts. will take judicial notice of it, & 
it becomes part of the law merchant, & we see no 
reason why the same rule ought not to prevail in 
the Ct. of Bkpcy. It seems a useless expense to 
require parties to prove by a large number of 
witnesses a custom which has been proved over & 
over again (Mellish, L.J.).— Re Matthews, Ex p. 
Powell (1875), 1 Ch. D. 501 ; 45 L. J. Bey. 100 : 
34 L. T. 224 ; 24 W. R. 378, C. A. 7 

If ) Conad. Cmwcour v. Salter (1881), 18 

* Hattersley (1878), 

JCh. D.601. As to (2) Oonsd. Crawcour v. Salter (1881), 
*£ ouR * Holiday (1897), 40 W. R. 

ioLitf S 2i abo ?! Cor & y 920 , J 1 B. 808. As to (3) 

Reid. Re Blanshard, Ex v. Hattersley (1878), 8 Ch. D. 601 ; 

30; Moult v. Halliday 
W ‘, n R ; 9 A 8 v ; w? e Jator, Ex p. Cork, 11920] 1 

18 D k iwi ^- 

818 . ' ■ 


429. .] — The custom has been so often 

proved that the cts. will take judicial notice of it 
(Brett, M.R.). — Re Parker, Ex p. Turquand 
(1885), 14 Q. B. D. 630 ; 54 L. J. Q. B. 242 ; 53 
L. T. 579 ; 33 W. R. 437 ; 1 T. L. R. 284, C. A. 
Annotations : — Reid. Moult v. Halliday (1897), 46 W. R. 

318 ; Re James, Ex p. Swansea Mercantile Bank (1907), 
24 T. L. R. 15 ; Chappell v. Harrison (1910), 103 L. T. 
594 ; Re Tabor, Ex p. Cork, [1920] 1 K. B. 808 ; French 
v. Gething, Gething Claimant (1921), 91 L. J. K. B. 276. 

430. .] — Moult v. Haluday, No. 202, 

ante. 

431. .] — If a usage has been clearly found 

& laid down as the custom in a particular trade or 
market, so that persons dealing in that trade or 
market contract on the basis of the custom, then 
the law supports that custom in subsequent 
cases. — Levitt v. Hamblet, [1901] 2 K. B. 53 ; 
70 L. J. K. B. 520 ; 84 L. T. 638 ; 17 T. L. R. 307 ; 

0 Com. Cas. 79, C. A. 

Annotations: — Mentd. Scott & Horton v. Godfrey, [1901] 2 
K. B. 726 ; Lomas v. Graves, [1904] 2 K. B. 557 ; Ponsolle 
v. Webber (1907), 98 L. T. 375. 

432. — - — .]— The county ct. judge was asked 
to take judicial notice of that custom & to act 
upon it. The judge, who has been a county ct. 
judge for many years & who must have had great 
experience of these cases, which almost necessarily, 
owing to the smallness of the sums claimed, are 
brought in the county ct., said that he had in 
previous cases taken judicial notice of the custom, 
& he would take judicial notice of it in this case. 

1 cannot say that the judge was wrong in so doing. 
A time must come when a county ct. judge, having 
had the question of the existence of this custom 
before him in other cases, is entitled to say that 
he will take judicial notice of it, & will not require 
it to be proved by evidence in each case (Bray, J.). 
— George v. Davies, [1911] 2 K. B. 445 ; 80 
L. J. K. B. 924 ; 104 L. T. 048 ; 27 T. L. R. 415 ; 
55 Sol. Jo. 481. 

Customs of merchants.] — See Sect. 2, ante. 

For usages judicially noticed as establishing 
reputed ownership in bankruptcy, see Bankruptcy 
& Insolvency, Vol. V., pp. 803-808, Nos. 6859- 
6901. 

For usages judicially noticed in relation to inns 
& innkeepers, see Inns & Innkeepers. 

For usages judicially noticed in relation to 
colonial & foreign bearer bonds, see Companies. 

See Bills of Exchange, Promissory Notes & 
Negotiable Instruments, Vol. VI., pp. 444-450, 
Nos. 2853-2857, 2803-2882. 

For usages judicially noticed in relation to 
termination of service, see Master & Servant. 

For other usages judicially noticed, see Part III., 
post. 

For usages judicially noticed as part of the law 
merchant, see Part III., post. 

Judicial notice of customs.] — See Part I., Sect. 9, 
sub-sect. 2, ante. 

Judicial notice of customs of London.] — See 

Metropoijs. 


. Moult V. Halliday (1*897), 46 W. r! 


Sect. 5.— PERSONS BOUND BY USAGES. 

Persons with knowledge of usage .] — See Sect. 3, 
sub-sect. 1, B. (a), ante . 

When knowledge presumed .] — See Sect. 3, sub- 
sect. 1, B. (6), ante. 


of the junior branch, including the 
appellant, relinquished their claim in 
favour of the reap., a member of the 
senior branch. In a suit by reap. 


against applt. in effect to assert his 
term of oraco under this family arrange- 
ment : — Held : an unbroken usage for 
nineteen years was, as against the 


applt., conclusive evidence thereof. — 
Hamanathan Ciiktti v. Muruqappa 
Chetti (1906), I. L. R. 29 Mad. 283; 
L. It. 33 Ind. App. 139.— IND. 


Part II. — Usages Generally. 


Sect. 6.— EFFECT OF USAGE UPON 
CONTRACTS. 

Sub-sect. 1. — In General. 

433 . Meaning of mercantile terms — Question 
lor jury — Meaning of contract for court to deter- 
mine.] — A88ump8%t for the non-delivery of barley. 
It was proved at the trial that deft, wrote to pltfs. 
offering them a certain quantity of “ good ” 
barley, upon certain terms : to which pltf. 
answered, after quoting deft.’s letter, as follows : 
“ Of which offer we accept, expecting you will 
give us ‘ fine * barley &> full weight.” Defts. in 
reply, stated that their letter contained no such 
expression as “ fine ” barley, & declined to ship 
the same. Evidence was given at the trial that 
the terms “ good ” & “ fine ” were terms well 
known in the trade ; & the jury found that there 
was a distinction in the trade between “ good ” & 
“ fine ” barley : — Held : although it was a question 
for the jury what was the meaning of those terms 
in a mercantile sense, yet they having found 
what that meaning was, it was for the ct. to 
determine the meaning of the contract & there 
was not a sufficient acceptance. — Hutchison v. 
Bowker (1839), 5 M. & W. 535 ; 9 L. J. Ex. 24 ; 
151 E. R. 227. 

434 . .] — The construction of a 

contract, & the meaning of particular words used 
in it, is for the judge, except in cases where there 
is evidence that a particular word was used in a 
sense peculiar to a particular trade or business, 
or that its meaning depends on the usage of a 
particular place. — Simpson v. Margitson (1847), 
11 Q. B. 23 ; 17 L. J. Q. B. 81 ; 12 Jur. 155 ; 
110 E. R. 383. 

Annotations : — Refd. Marsh v. Higgins (1850), 9 C. B. 551 ; 

Hutton v. Brown (1881), 45 L. T. 343 ; Bruner v. Moore, 

[1004 J 1 Oh. 305 ; Yangtsze Insce. Assocn. v. Indemnity 

Mutual Marino Assce., [1908] 2 K. B. 504. 

435 . .] — Deft, contracted for the 

purchase of a large quantity of Danubian maize 
“ fair average quality of the season & port of 
shipment when shipped. To be shipped from 
Danube, etc., by three or more first-class vessels. 
For shipment in June &/or July, 1869 (old style), 
seller’s option,” etc. 

fulfilment of the contract on the part of 
the seller two cargoes of maize were tendered to 
deft., the bills of lading for which were dated 
respectively June 4 & 0, 1809. The loading of 
these two cargoes was commenced respectively on 
12 & 10, & completed on June 4 & 6 ; some- 
what more than the half of each cargo having 
been put on board in May. There was evidence 
that grain shipped in May was more likely to 
damage by heating than grain shipped in June. 

.^ as 1° the jury to say whether in their 
opinion the cargoes in question were “ June 
, m the ordinary business sense of the 
tenn , & they found that they were -.—Held : the 
question was one fo r the jury. — Alexander v . 

PART II. SECT. 6, SUB-SECT. 1. contract must be ■ 

483 I. Meaning of mercantile terms— reasonable time at 
Question for jury — Meaning of contract ? u °b reasonable tin 
for court to determine .}— The construe* 1,6 ©^Plained & oo; 
tion of a mercantile contract is for custom or usage.- 
the ct., unless it contains words of a v* Shaw & ( 

technical or conventional use in the 367 • — IR. 

trade to which the contract relates. 

Nordheimkr v . Robinson (1878). °* 1 ■ 

2 A. R. 305. — CAN. 1 ' or oourse of dealii 

Sa-fiS 

siSent ‘as i* °* contract, during it* 

s-ar^sjaMS sari 


Vanderzee (1872), L. R. 7 C. P. 630 ; 20 W. R. 
871, Ex. Ch. 

Annotations Consd. Bowes v. Shand (1877), 2 App. Cas. 
455. Refd. Ashforth v. Redford (1873), L. R. 9 O. P. 20 • 
Sutro v. Hellbut, Symons (1916), 86 L. J. K. B. 330. 

436. .] — If a mercantile document 

is insensible, when read according to the ordinary 
sense of the words used therein, it is a question for 
the jury whether the language thereof has not 
acquired a definite meaning by mercantile usage. 

Pltf. at Manchester sold to defts. certain cotton 
goods ; the invoice was dated May 1, & at the foot 
of it were written the words, “ Terms — Net cash, to 
be paid within six to eight weeks from date hereof.” 
The goods not having been paid for, pltf. issued a 
writ to recover the price thereof on June 18, 
scarcely seven weeks from May 1. At the trial the 
judge left to the jury the question whether the 
credit had expired on June 18, according to 
mercantile usage. The jury having found that 
the action was not brought too soon : — Held : the 
direction to the jury was proper & pltf. was entitled 
to the verdict. — Ashforth v. Redford (1873), 
L. R. 9 C. P. 20 ; sub nom . Ashworth v . Redford, 
43 L. J. 0. P. 57. 

437. Contracts construed with reference to.] — 

The contracts of parties must be interpreted by 
their intention & the subject-matter, regard being 
had to what is customary. — Otes v. Thornhill 
(1062), 1 Lev. 93 ; 83 E. R. 314. 

438. Basis & part of every contract — Known 
rule & habit of dealing in particular trade.] — 
Harrison v. Ames, No. 208, ante. 

439. Unless expressly or Impliedly excluded.] 

— The question is the existence of the custom. 
If it exists, it applies to all agreements, written or 
unwritten, which either do not exclude it by 
express words, or, by the nature of the stipulations 
contained in them, rebut the presumption of law 
that the parties intended to be bound by the 
custom also (Lord Denman, C.J.). — Wilkins v. 
Wood (1848), 17 L. J. Q. B. 319; 11 L. T. O. S. 
291 ; 12 Jur. 583. 

440. May control contract — Cannot change 
intrinsic character.] — Although a usage may con- 
trol the mode of performing a contract, it cannot 
change its intrinsic character. — Mollett v. Robin- 
son (1870), L. R. 6 C. P. 040 ; 39 L. J. C. P. 290 ; 
23 L. T. 185 ; 18 W. R. 1100; affd. (1872), L. R. 
7 C. P. 84, Ex. Ch. ; revsd, on other grounds, sub 
nom. Robinson v. Mollett (1875), L. R. 7 H. L. 
802, H. L. 

Annotations : — Consd. Tetley v. Shand (1871), 25 L. T. 658; 
Scott & Horton v. Godfrey, 1 1901] 2 K. B. 726. Refd. lie 
Simpson, Ex p. Morgan (1876), 34 L. T. 329 ; He Rogers. 
Ex p. Rogers (1880), 15 Gh. D. 207 ; Perry v. Barnett 
(1885), 15 Q. B. D. 388 ; Sachs v. Splolmann (1889), 5 
T. L. R. 487 ; May & Hart v. Angeli (1898), 14 T. L. R. 
551 ; Anderson v. Beard, 11900) 2 Q. B. 260 ; Bcckhusou 
& Gibbs v. Hamblet, 11900] 2 Q. B. 18 ; Johnson v. Koarley, 
(1908) 2 K. B. 514. Mentd. Armstrong v. Stokes (1872), 
L. U. 7 Q. B. 598 ; R. v. Christian G873), 43 L. J. M. C. 1 ; 
Hollins v. Fowler (1875), L. It. 7 H . L. 757 ; Levitt v. 
Hamblet, (1901 ] 2 K. B. 53 ; Matvelefl v. Crossfleld (1903), 
61 W. R. 365. 


contract must be completed within a 
reasonable time after specification, & 
such reasonable time for delivery may 
be explained 8c controlled by a trade 
custom or usage. — Ross Brothers, 
Ltb. v. Shaw & Co., [1917 J 2 I. K. 
367 . — -IR. 

o. — — .] — A trade usage 

or oourse of dealing, not inconsistent 
with tho expressed conditions of a 
written contract for the sate of goods, 
may have the force of annexing to the 
contract, during its currency or within 
a reasonable time after the expiry 
thereof, incidents regarding which tho 
contract is silent, 8c evidence of such 
trade usage or oourse of dealing is 


admissible. The exorcise of the in- 
cidental rights thereby croatcd does 
not re-act so as to vary tho essential 
conditions of the contract ; 8c whore 
time is of the essence of tho contract 
tho fact that a trade usage or course 
of dealing has enabled the buyer to 
request & obtain delivery of portions 
of the goods at varying dates prior to 
the date conditioned for delivery, does 
not roliove the seller from tho duty of 
tendering the balanoe of the goods on 
the duo date, or within a reasonable 
time thereafter. If he wishes to put the 
buyer in default.— Imperial Grain Sc 
Millino Co., Ltd. v- Hlobinskv 
Brothers Sons, [1922 j 3 W. W. tt. 
221. — CAN. 
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Sect. 6 . — Effect of usage upon contracts: Sub-sects. 
1 2, A.] 

441. Construed by usage of place where con- 
tract made.] — (1) Where the same broker is em- 
ployed on behalf both of the vendor & purchaser 
& by the terms of the contract the name of the 
ship in which the goods are to be loaded is to be 
declared, & by a custom of the place where the 
contract was made such declaration, if made to 
the broker, is considered as notice to the principal, 
Sc the broker neglected to communicate such notice 
to the purchaser : — Held : the declaration made 
to the broker by the vendor was good Sc sufficient, 
although he had never communicated it to the 
purchaser. 

(2) The construction & terms of a contract must 
be determined by the custom of the place where 
the contract is made. — Graves v. Lego (1857), 
2 H. Sc N. 210 ; 20 L. J. Ex. 310 ; 5 W. It. 597 ; 
157 E. It. 88 ; sub nom. Greaves v. Legg, 29 
L. T. O. S. 145 ; 3 Jur. N. S. 519, Ex. Ch. ; affg. 
S. G. sub nom . Greaves v. Legg (1850), 11 Exch. 
042. 

Annotations : — As to (1) Refd. Sweeting v . Pearce (1801), 9 
W. It. 343. Gcrurally, Mentd. Roll, >. Cozens (185G), 18 
C. B. 673 ; Croockcwit r. Fletcher (1857), 1 H. & N. 
893 ; Gilkes r. Leonine (1858), 4 Jur. N. 8. 537 ; Nowson 
v. 8my tides (1858), 28 L. J. Ex. 97; Roberta v. Brett 
(1859), 0 V. B. N. 8. 611 ; Sccgcr v. Dutliie (I860), 7 Jur. 
N. 8. 239 ; White v. Beeton (1861), 30 L. J. Ex. 373 ; 
Bohn v. Biii'iicbh (1803), 3 B. Sc 8. 751 ; Pust v. Bowie 
(1804), 5 B. & 8. 20 ; Carter v. Hcargill (1875), L. It. 10 
Q. B. 504 ; Bet till! v. Gye (1870), 1 Q. B. D. 183 ; Oppen- 
lioim v. Fraser (1870), 34 L. T. 524 ; River Wear Comrs. 
v. Adamson (1877), 2 App. Cas. 743 ; Kids- ton v. Morceau 
Ironworks Co. (1902), 80 L. T. 550 ; BMterley Co. v. 
New Hueknall Colliery Co., [1909] 1 Ch. 37 ; Leiston Gas 
Co. v. Lei at on -cam -Size well U. I>. C., [1910] 2 K. B. 428 ; 
Metropolitan Water Board v. Dick Kerr, 11917] 2 K. B. 1. 

442. Usage must be pleaded — To affect con- 
struction of contract.] — Where the instrument was 
alleged to convey a meaning in the understanding 
of mercantile men that it did not necessarily 
import . Held : pltf. ought to set out alleged 
meaning in his declaration. — Gwillim v. Daniell 
(1835), 2 Or. M. & It. 01 ; 1 Gale, 143 ; 5 Tyr. 
644 ; 4 L. J. Ex. 174 ; 150 E. R. 20. 

Annotations : — Refd. Looming v. Snaith (1851), 10 Q. B. 275. 

Mentd. McConuel t\ Murphy (1873), L. K. 5 1\ C. 203 ; 
Morris r. Lovison (1870), 1 C. P. L). 155. 

443. Admissibility to show reasonableness of 
agreement.] — In an administration action a horse- 
dealer brought, a claim against the estate of 
testator for charges connected with the purchase 
Sc sale of horses for testator. Extrix. disputed the 
amount charged, Sc alleged that the horse-dealer 


had sold several horses, as agent for testator, on 
commission, Sc asked for discovery of entries m 
the horse-dealer’s books relating to the sales, lne 
horse-dealer alleged that he had never sold horses 
on commission as agent for testator, but on tno 
terms that he should pay testator a fixed sum for 
each horse Sc sell it again on his own account lor 
what he pleased, retaining the difference, if any, 
by way of profit, & that this was the custom of all 
horse-dealers of good standing -.—Held : evidence 
of the course of dealing of other horse-dealers was 
admissible to show that the alleged agreement 
with testator was not an unreasonable one.— /Ce 
Leigh’s Estate, Rowcliffe v. Leigh (1o77), 
0 Ch. D. 250 ; 37 L. T. 557 ; 25 W. R. 783. 
Annotation : — Mentd. Dickson v. Harrison (1878), 47 L. J. Ch. 

680. 

Award of arbitrator as to existence of usage — 
Submission of 4 4 Any dispute arising on this con- 
tract. 0 ] — See Arbitration, Vol. II., pp* 474-475, 

Mrva 11SS-11S7. 


Sub-sect. 2. — Admissibility of Evidence of 
Usage Generally. 


A . To Annex Terms . 


Particular usages.] — See Part III., post . 

Where usage contradictory, inconsistent or 
repugnant.] — See Sub-sect. 2, C., post . 

444. General rule.] — The custom of a particular 
place may rectify what otheiwi.se would be im- 
prudence or folly. The custom does not alter or 
contradict the agreement in the lease, it only 
superadds a right which is consequential to the 
taking (Lord Mansfield, C.J.).— Wigglesworth 
v. Dallison (1779), 1 Doug. K. 15. 201 ; 99 E. R. 


132. 

Annotations : — Consd. Hughes & Hamilton v. Gordon (18 i9), 

1 Bli. 287 ; Produce Brokers Co. v. Olympia Oil & Cake 
Co., [1910] 1 A. O. 314. Refd. Webb v. Plummer (1819), 

2 B. & Aid. 746 ; Knight v. Benetl (1820), J Bing. 364 ; 
Hutton v. Warren (1836), 1 M. & W. 4bb ; Spartali r. 
Benecke (1850), 10 C. B. 212 ; Sweeting v. Pearce (1859), 
0 Jur. N. S. 753 ; Myers v. Sari (I860), 3 K. Sc E. 306 , 
Miller v. Titherinarton (1861), 9 W. R. 437 ; Vint , v. 
Constable (1871), 25 L. T. 324; Abbott «. Bates (1875), 
33 L. T. 491; Dasliwood v. Magniac, 118911 3 Ch. 300 , 
lie Sutro & Heilbut, Symons, 11917] 2 K. B. 348. Mentd. 
St. Germains v. Willan (1823), 2 B. & C. 210 ; Wilkins r. 
Wood (1848), 17 L. J. Q. B. 319 ; Brown w. Byrne (1854), 
23 L. T. O. S. 151 ; Clarke v. Westrope (185b), 18 C. B. 
705 ; Josliiig v. Kingsford (1803), 13 C. B. N. 8. 447. 

445 . Grounds of admissibility.] — It has 

long been settled that, in commercial transactions, 


441 i. Construed by usage of place 
where contract, made.] — By agreement in 
writing phi., a corpn. having its head 
office in T., agreed to sell goods on 
certain terms to defts., a llrm of 
commission merchants In W. The 
contract was drawn & executed by 
pltf. in T., & was afterwards executed 
by defts. in W. ; — Held ; it was a 
T. contract & no usage adopted by 
the trade in W. would be admissible 
to explaiu, vary or contradict any of 
its terms.— Sanitary Packing Co., Ltd. 
v . Nicholson Sc Bain (1916), 33 

W. L. 11. 594 ; 9 W. W. R. 142U.— 
CAN. 

p. Not admissible — Unless contract 
ambiguous.] — The construction of a 
contract cannot be affected by the 
introduction of evidence of local 
mercantile usage unless the terms of the 
contract arc doubtful & ambiguous. — 
Dufrksne v. Fee (1904), 35 S. C. R. 
274.— CAN. 

q. j — ^ declaration for 

the non-delivery of a cargo of Indian 
corn, averred a bargain & sale of such 
Indian corn, as per sample, at the rate 
of £12 15* per ton, Sc alleged as a 
breach the non-delivery of the com. 


At the trial, this question was put to a 
witness, “ whether or not, according 
to the custom of the corn trade, a 
sale by sample of corn afloat, omitting 
an express warranty of order or con- 
dition, is more than a warranty of the 
quality of the corn as distinguished 
from its condition ” : — Held : tills was 
not a legal question, & was properly 
objected to, & properly not allowod by 
the judge to be put, because the words, 
“ as per sample,” in the contract, are 
unambiguous, Sc no usage of trade can 
be admitted to vary or contradict the 
plain terms of a contract. — Malcomson 
v. Morton (1847), 11 I. L. R. 230.— 
1R. 


r. Unless usage general.] — 

Evidence of mercantile usage will not 
be allowed to add to or affect the 
construction of a contract for sale of 
goods unless such custom is general. — 
Trent Valley Woollen Manu- 
facturing Co. v. Oelrichs Sc Co. 
(1894), 23 S. C. R. 682.— CAN. 

». Unless known to party — 

And contract made with reference to 
usage.,] — Evidenoe of usage in Canada 
will not affect the construction of a 
contract for salo of goods in New York 


I by parties domiciled there, unless 
I the latter are shown to be cognisant 
of it, & can be presumed to have made 
, their contract with reference to it. — 
Trent Valley Woollen Manu- 
i factoring Co. v. Oelrichs Sc Co. 
(1894), 23 S. C. R. 682.— CAN. 

PART II. SECT. 6, SUB-SECT. 2.— A. 

t. General rule. ] — To incorporate 
mercantile usages with the terms of a 
contract or to prove that they form the 
' basis of it, they must be such as attach 
universally to tho subject-matte* of 
the contract in the neighbourhood or 
place where it was made. — B urke 
v. Blake (1875), 6 P. R. 260.— CAN. 

a. . ] — In order that the 

practice on a particular estate may 
be imported as a term of tho contract 
into a contract in respect of land in 
| that estate, it must be shown that the 
! practice was known to the person whom 
It is sought to bind by it. Sc that he 
assented to its being a term of the 
contract ; Sc when the person sought 
to be bound by the practice is an 
assignee for value of rights under that 
contract, it must also be shown that he 
Sc all prior assignees (if any) for value 
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extrinsic evidence of custom & usage is admissible 
to annex incidents to written contracts, in matters 
with respect to which they are silent. The same 
rule has also been applied to contracts in other 
transactions of life, in which known usages have 
been established & prevailed ; & this has been 

done upon the principle of presumption that, in 
such transactions, the parties did not mean to 
express in writing the whole of the contract by 
which they intended to be bound, but a contract 
with reference to those known usages (Parke, B.). 
— Hutton v. Warren (1836), 1 M. & W. 406 ; 2 
Gale, 71 ; Tyr. & Gr. 646; 5 L. J. Ex. 234 ; 150 
E. R. 517. 

Annotations : — Consd. Brown v. Byrne (1851), 3 E. & B. 703 : 
Myers v. Sari (1800), 3 E? & E. 300 ; Re Constablo & 
Cranswick (1899), 80 L. T. 164. Reid. Johnston v. Usborne 
(1840), 11 Ad. & El. 549 ; Syers v. Jonas (1848), 2 Exch. 
Ill ; Wilkins v. Wood (1848), 12 Jur. 583 ; Spartali v. 
Beneokc (1850), 10 C. B. 212 ; Gibson v. Small (1853), 4 
H. L. Cas. 353 ; Cuthbert v. dimming (1855), 10 Exch. 
809 ; Lundy v. Reilly (1857), 30 L. T. O. S. 223 ; Vint v. 
Constable (1871), 25 L. T. 324 ,* Biddell v. Clomens Horst 
Co. 11911] 1 K. B. 934 ; Produce Brokers Co. v. Olympia 
Oil & Cake Co., 11916] 1 A. C. 314 ; Re Sutro & Huilbut, 
Symons, r 1917 ] 2 K. B. 348. Mentd. Johnson v. Blonken- 
sopp (1841), 5 Jur. 870 ; Arden «. Sullivan (1850), 19 
L. J. Q. B. 268 ; Westacott v. Halm, 11917] 1 K. B. 605. 

446. .] — Syers v. Jonas, No. 713, post . 

447. .] — Spartali v. Benecke, No. 526, 

post. 

448. Usage not inconsistent.] — Parker v. 

Ibbetson, No. 725, post. 

Inadmissibility of usage if inconsistent with 
contract, see Sub-sect. 2, C., post. 

449. -,] — Arson v. Fussell, No. 669, post. 

450. .] — Allan v. Sundius, No. 535, post. 

451. .] — The question arises whether evi- 
dence is admissible to add a term not expressed 
in the contract. It is the general rule that evidence 
is admissible for the purpose of explaining the terms 
of a contract with reference to the usage of a 
particular trade, & of showing that a term which, 
primd facie , would have one meaning, may have 
in such trade another well-understood meaning 
(Bovjll, C.J.). — Hutchinson v. Tatiiam (1873), 
L. R. 8 O. P. 482 ; 42 L. J. C. P. 260 ; 29 L. T. 
103 ; 22 W. R. 18. 

Annotations .-—Consd. Pike v. Ouglcy (1887), 18 Q. B. U. 
708. Mentd. Southwell v. Bowditch (1876), 45 L. J. Q. B. 
3/4 ; Miller, Gibb v. Smith & Tyrer, 11917] 2 K. B. 141. 

452. .] — Gulp Line, Ltd. v. Layuock & 

Co., No. 487. post. 

453. .| — Crouch v. Credit Foncier of 

England, No. 464, post . 

454. To complete contract.] — According to the 
usage of the Newfoundland trade, when ships arrive 
on the coast they are either employed for some 
time in fishing (called banking) or they make an 
intermediate voyage in the American seas, before 
k^Bining to take in their homeward cargo, during 
which they are protected by a separate policy. 
Therefore, m effecting a policy “ lost or nor lost 

14-u I? 11 ?* Newfoundland to a port in Europe, ” 

although the ship is to be employed in banking, 


it is not necessary to disclose the fact to the under- 
writers, as their risk only commences from the time 
when the banking or intermediate voyage ends, & 
they are bound to know the nature & circumstances 
of the branch of trade to which the policy relates. — 
Vallance v. Dewar (1808), 1 Camp. 503, N. P. 
Annotations: — Reid. Mount v. Larkins (1831), 8 Bing. 108 ; 

Palmer v. Marshall (1831 ), 8 Bing. 79. Mentd. Bo Wolf v. 

Archangel Maritime Bank & Insce. (1874), L. Ii. 9 Q. B. 

451. 

455. .] — Pltf. proposed by letter to enter 

into deft.’s service as salesman ; the term of service 
was to be for one year, & a list of customers was 
to be drawn up. Deft, replied by letter stating that 
the terms of pltf.’s letter required further definition, 
but requesting him to come on an appointed day. 
Pltf. entered upon deft.’s service, but was dismissed 
before the expiration of the year with a month’s 
notice. Pltf. having sued for a wrongful dismissal, 
at the trial, evidence was tendered of a custom 
to dismiss salesmen at a month’s notice, & such 
evidence was rejected, on the ground that the 
letters contained a complete contract in writing : — 
Held : the evidence was admissible, as the contract 
in the letters was incomplete. — Appleby v. 
Johnson (1874), L. R. 0 C. P. 158 ; sub nom. 
Johnson v. Appleby, 43 L. J. C. P. 146 ; 30 L. T. 
261 ; 22 W. R. 515. 

456. Usage tacitly incorporated.] — Hutton 

v. Warren, No. 415, ante. 

457. .1 — it. v . Stoke upon Trent 


(Inhabitants), No. 602, post. 

458. .] — Although the care & skill 

which is bestowed in the training of racehorseH 
would give a lien to the trainer for his charge, yet, 
inasmuch as by the usage, the trainer is bound to 
send the horses to run any race which the owner 
pleases, & as the jockey is appointed by the owner, 
there is no such right of continuing possession as is 
sufficient to support a claim of lien. 

If there is a constant usage in a given line of 
business, persons in that business contracting 
together must be presumed to contract according 
to that usage, & looking at the evidence, by the 
usage the owner may direct to what races the horse 
is to be taken, & they arc given into his possession 
for the purpose of running the race (Krle, J.). — - 
Forth v . Simpson (1849), 13 Q. B. 680; 18 

L. J. Q. 13. 263 ; 13 L. T. O. S. 187; 13 Jur. 
1024 ; 110 E. R. 1423. 

Annotations: - Mentd. Lord's Trustee o. G. E. lty.* 11908] 

2 K. B. 54 ; Hatton v. Car Maintenance Co. (1914), 30 

T. L. R. 275. 

459 , .] — Brown v. Byrne, No. 545, 


post. 

450. .] — By Ihe custom of trade, 

when timber is sold in bond at a sale by a-uction 
in London, the buyer contracts to buy at a price 
including the duty payable, & he may, by giving 
notice on the following day so to do, elect to take 
the timber in bond, & if he does so, he is then only 
bound to pay the price less the duty. Evidence 
of that custom is admissible. 


knew that the practice wop a term of 
the original contract^-MANA Vikkama 

1 A £T£ R OMU I. L. R. 20 
Mad. 275. — 1 ND. 

b. — —.] — When a contract is made 
for loading or discharging a ship at 
a particular port,, the contract must, 
he construed with reference to the 
conditions of that port, whether the 
contracting parties were or were not 
aware of them. — A rdan S.S. Co., Ltd. 

29L^COT°‘ (19 ° 4) ’ 8 F (Ct * o£ Sesfl ) 

, j- To complete contract— Usage 
tacitfy incorporated . }— -Evidence of usage 

whioiw a PP]* cable to the contract 
Wiucb the parties making it knew, or 


may be reasonably presumed to have 
known, is admissible for the purpose 
of Importing terms into the contract 
respecting which the instrument itself 
is silent. — J oy Lall & Co. v. Mox- 
motha Nath Mui.uk (1916), 20 

C. W. N. 365.— IND. 

456 ii. .] — pitta, signed a 

bought note, which contained no 
reference to a sale by sample : — ll^ld : 
evidence was admissible to show that, 
according to the general usage of the 
trade at B., & generally in the district, 
sales were taken to be by sample, 
whether they purported on the face of 
the bought & sold note to be so or not. 
— O'Neill v. Bell (1866), I. R. 2 C. L. 


08.— IR. 

456 iii. — — •.] — A custom not 

being inconsistent with a written 
contract, is therefore incorporated 
therein. — Wiiitcomre & Tombs v. 
Taylor (1907), 27 N. Z. L. R. 237. — • 
N.Z. 

456 iv. .1 — Evidence of a 

trade usage applicable to a specific 
contract, & which tin) parties knew, 
or may bo reasonably presume to 
have known, is admissible for the 
purpose of importing terms into the 
contract, respecting which the written 
instrument is silent. — McLeod & Co. 
v. Dunell, Ebdev 8c Co. (1868), 

1 Buch. A. O. 182.— S. AF. 
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Custom and Usages. 


Sect. 6 . — Effect of mage upon contracts: Sub-sect, 
2, A. & B. (a).] 

The custom must be considered as incorporated 
into the contract & as if it was part of the written 
terms of it (Cockburn, C.J.). — Clark v. Small- 
field (1801), 4 L. T. 405. 

461 . .] — A universal usage which is 

not according to law cannot be set up to control 
the law (Erle, C.J.). 

Many contracts are construed by the course of 
business in the particular trade or in the particular 
place where they are made. But that is not at 
all analogous to a universal usage pervading the 
whole world. In the cases where such local usages 
are imported into the contract, it is because they 
tacitly form part of it, like those contracts in which 
we And the words “ & other usual terms.” They 
then form part of the contract itself. The contract 
expresses what is peculiar to the bargain between 
the parties, & the usage supplies the rest (Er.le, 
O.J.).— Meyer v. Dresser (1804), 10 C. 13. N. 8. 
040 ; 33 L. J. C. P. 289 * 10 L. T. 612 ; 2 Mar. L. C. 
27 ; 143 E. R, 1280 ; sub nom. Mayer v . Dresser, 
12 W. K. 983. 

Annotations : — Reid. GriHseJl r. Bristowc (18(58), L. It. 3 C. P. 
112 ; Produce Brokers Co. v. Olympia Oil & Oako Co., 
[1916J 1 A. C. 314. Mentd. The Norway (1864), Brown. & 
Lush. 377 ; Maspons y Hermano v. Mildred (1882), 9 
Q. B. D. 530. 

462. Unless excluded by terms of 

contract.]— The custom of trade, which is a matter 
of evidence, may be used to annex incidents to 
all written contracts, commercial or agricultural, 
& others, which do not by their terms exclude it, 
upon the presumption that the parties have con- 
tracted with reference to such usage, if it is 
applicable (Parke, B.). — Gibson v. Small (1853), 
4 H. L. Cas. 353 ; 21 L. T. O. 8. 240 ; 17 Jur. 1 131 ; 
1 C. L. R. 303 ; 10 E. It. 499, H. L. ; affg. 8. C. 
sub nom. Small v. Gibson (1849), 10 Q. B. 128, 
Ex. Ch. 

Annotations: — Confld. Biddcll v. Horst Co., [1911] 1 K. B. 
934. Mentd. Jenkins v. Iloyeock (1853), 8 Moo. 1\ C. C. 
351; Couch v. Steel (1854), 3 K. & B. 402 ; Fawcus v. 
Sarsfleld (1850), 6 K. & B. 192 ; Michael r. Trodwin (1856), 
17 C. B. 651 : Knill v. Hooper (1857), 2 H. & JN. 277 ; 
Thompson v. Hopper (1858), K. B. & K. 1038 ; Burges v. 
Wickham (1863), 3 B. & 8. 669; Clapham v. Langton 
(1864), 5 B. & S. 729; Beadhead t». Mid. By. (1867), 
L. It. 2 O. B. 412 ; Stanton v. Richardson (1872), 
L. R. 7 C. P. 421 ; Daniels v. Harris (1874), 23 W. It. 86 ; 
Kopitoff v. Wilson (1876), 1 Q. B. D. 377 ; Dudgeon v. 
Pembroke (1877). 2 App. Cas. 284 ; Steel v. State Line 
S.S^Co. (1877), 3 App. Caa. 72 ; Tho West Cock, L1911] 

463. ,] — Metzner v. Bolton, 

No. 584, post. 

464 . .] — Incidents which the 

parties are competent by express stipulation to 
introduce into their contracts may be annexed 
by custom, however recent, provided that it be 
genera], on the ground that they are tacitly incor- 
porated in the contract. If the wording of an 
instrument is such as to exclude this tacit incor- 
poration no usage can annex the incident. But 
where the incident is of such a nature that the 
parties are not themselves competent to introduce 
It by express stipulation, no such incident can be 
annexed by the tacit stipulation arising from usage. 
It may be so annexed by the ancient law merchant, 
which forms part of the law & of which the cts. take 
judicial notice. Nor, if the ancient law merchant 
annexes the incident, can any modern usage take 
it away (Blackburn, J.). — Crouch v. Credit 
Foncier of England (1873), L. R. 8 Q. B. 374 ; 
42 L. J. Q, B. 183 ; 29 L. T. 259 ; 21 W. U. 940. 
Annotations : — Reid. Goodwin v. Robarts (1876), 1 App. Cas. 

476 ; Daahwood v. Magnifies [1891] 3 Ch. 396 ; Bechuana- 
land Exploration Co. v. London Trading Bank, [1898] 
2 Q, B. 658. Mentd. Twycroas v. Dreyfus (1877), 5 Ch. D. 
605 ; London Sc County Banking Co. r. London Sc River Plato 


Bank (1887), 20 Q. B. D. 232; Mortgage Insoe. Corpn. v. 
1. R. Comrs. (1888), 21 Q. B. D. 352 ; Nation^ Bank v. 
Silke (1890), 63 L. T. 787 ; Simmons e. London Joint 
Stock Bank (1890), 39 W. R. 449, 450, 462 ; Venablw «. 
Baring [1892] 3 Ch. 527 ; Webb, Hal© v. Alexandria 
Water Co. (1905), 21 T. L. R. 572 ; Jones v. Coventry, 
[1909] 2 K. B. 1029. 

465, .] — Moult t?. Halliday, 

No. 202, ante. 

Degree of notoriety essential — To validity of 
usages .] — See Sect. 3, sub-sect. 1, ante. 

466. Not where usage contrary to policy of the 

.] — The ct. will refuse to recognise an alleged 

custom of accepting transfers in blank as being 
contrary to the policy of the law, & in contravention 
of a settled rule of law. — Tayler v. Great Indian 
Peninsula Ry. Co. (1859), 4 De G. & J. 559 ; 28 
L. J. Ch. 709 ; 33 L. T. O. S. 361 ; 5 Jur. N. S. 
1087 ; 7 W. R. 037 ; 45 E. R. 217, L. JJ. 
Annotations : — Gontd. France v. Clark (1884), 26 Ch. D. 257. 
Mentd. Re North British Australasian Co. & Joint Stock 
Co.’s Acts, 1856 & 1857, Ex p. Swan (1859), 7 C. B. N. S. 
400 ; Swan v. North British Australasian Co. (1863), 2 
H. & C. 175 ; Hawkins v. Maltby (1867), 3 Ch. App. 188 ; 
Hunter v. Walters, Curling v. Walters, Darnell v. Hunter 
(1870), L. R. 11 Kq, 292 ; Soc. G6n6rale de Paris v. Walker 
(1885), 11 App. Cas. 20 ; Re Queensland Land & Coal Co., 
Davis v. Martin (1894), 71 L. T. 115. 

407. Only if both parties cognisant of usage.]— 
When evidence of usage of a particular place is 
admitted to add to or in any manner affect the 
construction of a written contract, it is admitted 
only on the ground that both parties were cognisant 
of the usage, &, it beihg shown that only one of 
the parties knew of the custom, such evidence will 
be rejected. — Kirchner v. Venus (1859), 12 
Moo. P. 0. C. 301 ; 33 L. T. O. S. 81 ; 5 Jur. N. S. 
395 ; 7 W. R. 455 ; 14 E. R. 948, P. C. 

Annotations : — Consd. Gibson v. Hillstrom (1869), 21 L. T. 
302. Reid. Sweeting v . Pearce (1859), 6 Jur. N. S. 753 ; 
Buckle v. Knoop (1867), L. R. 2 Kxch 125. Mentd. 
Pearson v. Goschen (1864), 17 C. B. N. S. 352; The 
Felix (1868), L. R. 2 A. & E. 273 ; Gray v. Carr (1871), 
L. R. G Q. B. 522 ; McLean & Hope v. Fleming (1871), 
L. R. 2 Sc. & Div. 1 28 ; Allison v. Bristol Marine Inscc. 
(1876), 1 App. Cuf. 209 ; Fisher e. Smith (1878). 4 App. Cas. 
1 ; Great Indian Peninsula Ry. v. Turnbull (1885), 53 
L. T. 325 ; Smith, Hill v. Pyman, Bell, L1891] 1 Q. B. 742 ; 
The Canada (1897), 13 T. L. R. 238 ; Weir v. Girvin. 
[1900] 1 Q. B. 45 ; Redcriakt. Superior v. Dewar & Webb 
(1909), 14 Com. Cas. 320. 

468. .] — A trade usage cannot be annexed 

to a contract of service, unless the servant was 
aware of it on entering the employment. — Meek 
v. Port of London Authority, [1918] 1 Ch. 415 ; 
87 L. J. Ch. 286 ; 119 L. T. 190 ; 82 J. P. 225 ; 
34 T. L. R. 249 ; 10 L. G. R. 289 ; affd. on other 
grounds, [1918] 2 Ch. 96, C. A. 

469. To qualify contract.] — Howcroft v. Lay- 
cock, No. 550, post. 

Usages relating to landlord & tenant .] — See 

Agriculture, Vol. II., p. 11, Nos. 37 et seq & 
Landlord & Tenant. 

Usages of Stock Exchange.] — See Stock Ex- 
change. 

Usages in relation to insurance .] — See In- 
surance. 

Usages in connection with sale of land .] — See 

Sale of Land. 

Usages relating to master Sc servant.]— See 

Master & Servant. 

Usages relating to building trade .] — See 

Building Contracts, Engineers & Architects, 
Vol. VII., pp. 332-334, 341, 444, 445, 448-450, 
Nos. 7, 14, 10, 47, 449, 450, 465, 450, 458, 401, 
472, 474, 475, 479, 482, 485. 

B. To Explain Terms. 

(a) In General . 

Particular usages .] — See Part III., post. 

470. Admissibility a question of law.] — Lewis 
v. Marshall, No. 479, post 
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471. Grounds of admissibility.] — Myers v. Saul, 
No. 503, post . 

472. Evidence admissible to explain.] — On 

mercantile contracts relating to insurances, etc., 
cts. of law examine ft hear witnesses, of what is 
the usage & understanding of merchants conversant 
therein ; for they have a style peculiar to them- 
selves, which is short, yet is understood by them, 
ft must be the rule of construction (Lord Hard- 
wicke, 0.). — Baker v. Paine (1750), 1 Ves. Sen. 
450 ; 27 E. R. 1140, L. 0. 

Annotation: — Mentd. Rich v. Jackson (1794), 4 Bro. C. 0. 

514. 

473. .] — In all mercantile contracts ft 

adventures, parol evidence of usage is allowed. — 
Blunt v. Cumyns (1751), 2 Ves. Sen. 331 ; 28 
E. R. 213, L. C. 

474. .] — Where a holding is general from 

Michaelmas, the custom of the country as to 
whether that shall be deemed Old or New 
Michaelmas Day, is admissible evidence. — Furley 
d. Canterbury Corpn. v. Wood (1794), 1 Esp. 
198, N. P. 

Annotations : — Apprvd. ft Folld. Doe d. Hall v. Benson (1821 ), 

4 B. ft Aid. 588. Refd. Don d. Peters v. Hopkinson (1823), 

3 Dow. & Ry. K. B. 507. 

475. .] — Doe d. Hall v . Benson (1821), 

4 B. & Aid. 588 ; 100 E. R. 1051. 

Annotations: — Refd. Den d. Petors v. Hopkinson (1823), 

3 Dow. & Ry. K. B. 507 ; Spartali v. Bonecko (1850), 10 

C. B. 212. 

476. .] — Although parol evidence cannot 

be received to vary the terms of a contract, yet it 
has always been received to show in what sense 
mercantile terms are used (Vaughan, J.). — 
Powell v. Horton (1836), 2 Bing. N. C. G08 ; 2 
Hodg. 12 ; 3 Scott, 110 ; 5 L. J. C. P. 204 ; 132 
E. R 257. 

477. .] — Bottomley v. Forbes, No. 303, 

ante . 

478. .] — Deft., a corn merchant in Ireland, 

sent written instructions to pltf., a corn factor ft 
del credere agent of deft, in London, to sell oats 
of a certain quality at a certain price on his (deft.’s) 
account. Pltf. sold them, as described by deft., 
in his own name. The oats proved to be of inferior 
quality, & pltf. was obliged to pay to the vendee 
the difference in value. In an action to recover 
the difference, it was objected by deft, that pltf. 
had no right to sell in his own name & thereby to 
incur liability : — Held : evidence was admissible 
for pltf. to show that, by the custom of the London 
com trade, a factor was warranted by such 
instructions in selling in his own name. — Johnston 
v, Usborne (1841), 11 Ad. ft El. 549 ; 3 Per. & Dav. 
236; 113 E. R. 524. 

479. .] — (l) Evidence of general usage in. 

the trade to which a contract refers is admissible 
to interpret the contract. But to vary the ordinary 
meaning of plain words, such evidence must be 
clear ft irresistible. 

Where, therefore, two witnesses stated, that the 
Rsual practice of the trade to Sydney was to con- 
sider steerage passengers as cargo, & their passage- 
money as freight, but stated no instance of such 
construction in their own knowledge, ft added, 
that the guarantee in question was an unusual 
one : — Held : this evidence was insufficient to 
prove a general usage of trade, so as to vary the 
prtma facie meaning of the contract. 


(2) Whether such evidence when offered is 
admissible is a question for the judge alone. — 
Lewis v. Marshall (1844), 7 Man. ft G. 729 s 
8 Scott, N. R. 477 ; 13 L. J. 0. P. 193 ; 3 L. T. O. S. 
201 ; 8 Jur. 848 ; 135 E. R. 293. 


Annotations : — As to ( 1) Refd. Spartali v. Bouocke (1850), 
10 C. B. 212 ; Kirchnor v. Venus (1859), 12 Moo, P. C. C. 
361. As to (2) Refd. Hutchinson v. Tatham (1873), 42 
L. J. C. P. 260. 


480. .] — Hall v. Janson, No. 527, post. 

481. .] — Cutiibert v. Gumming, No. 700, 

post . 

482. .] — When the terms of a contract aro 

plain, usage can little affect the construction to be 
placed upon it ; but when it is ambiguous, the usage 
for a long time may influence the judgment of the 
ct., by showing how it was understood by the 
original parties to it. — Boldero v. East India Co. 
(1858), 26 Beav. 310; 28 L. J. Oh. 24; 32 
L. T. O. S. 214 ; 4 Jur. N. S. 1124 ; 7 W. R. 1 ; 
53 E. R. 920 ; affd. on other grounds (1800), 
1 De G. F. & J. 313, L. 0. ; (1805), 11 11. L. Cas. 
405, H. L. 

Annotation : — Mentd. Secretary of State for India v. Under- 
wood (1870), L. R. 4 H. L. 580. 

483. .] — Hutchinson v. Tatiiam, No. 451, 

ante. 


484. .] — Sciirkiber (Assignee op De- 

bricks) v. Horsley (1805), 11 Jur. N. S. 075. 

485. .] — Evidence of the custom of the trade, 

of course would, according to the well-known rule of 
law, which admits parol evidence, not to contradict 
a document, but to explain the words used in it, sup- 
ply, as it were, the mercantile dictionary in which 
you are to find the mercantile meaning of the words 
which are used (Lord Cairns, O.). — Bowes v . 
Siiand (1877), 2 App. Cas. 455 ; 40 L. J. Q. B. 561 ; 
30 L. T. 857 ; 25 W. R. 730 ; 5 Asp. M. L. C. 401, 
II. L. ; revsg. S. C. sub nom. Shand v. Bowks, 2 
Q. B. D. 112, C. A. 

Annotations: — Refd. Its Sutro & Ilollbut, Symons, [1917] 2 
K. B. 348. Mentd. West Ham Union Urdn*. v. St. Matthew, 
Bethnal Green, [1896 j A. C. 477 ; He Goodbody ft Balfour 
ft Williamson (1899), 5 Com. Cas. 59 ; Nelson v. Nolson 
Line Liverpool (No. 3), Rc Nelson & Nelson Line Liverpool 
(1907), 77 L. J. K. B. 97 ; Rc General Trading Co. ft Van 
Stolks Cominissiohandel (1911), 16 Coni. Cas. 95 ; The 
Annie Johnson, The Kronprinsessuu Margarota, [1918] 
P. 154 ; Manbro Saccharine Co. v. Corn Products Co., 
[1919] 1 K. B. 198 ; Fisher, Reeves v. Armour, [1920J 
2 K. B. 329 ; Hartley v. Hymaiu, [1920] 3 K. B. 475 : 
Aron (Incorporated) v. Comptoir Wegimonl, [1921 J 3 
K. B. 435 : Diamond Alkali Export Corpn. v. Bourgeois, 
[1921] 3 K. B. 443 ; Taylor v. Bank of Athens, Pinnook 


v. Bank of Athens (1922), 91 L. J. K. B. 770. 

486. .] — Cotton v. Sounds (1902), 


18 


T. L. R. 456. 

Annotation : — Refd. Clayton-Grecno v. De Courvillo (1920), 

36 T. L. It. 790. 

487. .] — By custom you may add by 

inference to the terms of a contract, or you may 
show a customary meaning of a term of the con- 
tract ; but you must not by an allegation of 
custom contradict the express contract contained 
in the terms of the particular document, which 
governs the rights of the parties (Kennedy, J.)*-— 
Gulf Line, Ltd. v . Laycock ft Co. (1901), 18 
T. L. R. 14 ; 7 Com. Cas. 1. ^ „ 

488. Meaning of contract — To define 

places — ft mode of performance.] — The rule as to 
whether evidence of a custom is admitted to vary 
a written contract is perhaps easier to state than 
to apply, because in a sense any admission of 


PART II. SECT. 6. SUB-SECT. 2.— 

B. (a). 

Y^LEvidenee admissible to explain .] 
a fwS? 0 **1 ordered by merchants at 
22® merchants at R.. ft a dispute 
wrong arisen as to the mode of 

two places) : — Held : competent to 


ask merchants engaged in the trade 
with R. 1 6 read the letter ordering 
the goods & say whether they would 
understand from it that the port of 
delivery was R. or A.— Schuurmanst 
& Son v . Stephen & Sons (1833), 11 
Sh. (Ct. of Sess.) 779.— SCOT. 

c. Must conform to rules 


governing evidence .] — Evidence as to 
practice & custom is inadmissible, 
when it docs not profess to conform 
to the rule governing evidence expla- 
natory of the meaning of doubtful 
words, nor to that relating to custom. 
Mills v. Continental Bao & I apeh 

CO. (1919), 44 O. L. R. 71. — CAN# 
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Custom and Usages. 


Sect. 6 . — Effect of usage upon contracts: Sub -sect. 2, 
B. (a) & ( b ).] 

custom varies a written contract. The contract 
construed without the custom will be different 
from what it is if construed with the custom, & 
in that sense every admission of custom varies the 
written contract (Scrutton, L.J.). 

It is quite clear that, although the meaning 
of the written contract is varied, you may use the 
custom, first of all, in the case where you are using 
it as a dictionary to explain what words in the 
contract mean. Thus, where the contract says 
twelve, you may show that by custom twelve means 
thirteen, as in the case of a baker’s dozen ; & 
where the contract says one hundred, you may 

g rove bv custom that one hundred means the long 
undrea or one hundred & twenty ; & where 
the contract provides for payment at thirty days 
or three months, as in the case of an ordinary bill 
of exchange or promissory note, you may find that 
thirty days means thirty-three days, or that 
three months means three months & three days. 
You may also use the custom to define places. 
Thus, “ alongside ” without a custom may mean a 
certain area, & “ alongside ” with a custom may 
mean a much larger area. Again, you may use 
custom to define method of performance. The 
method of performance without the custom 
might be limited to certain means, & the method 
of performance with the custom might be much 
wider (Scrutton, L.J.). — Produce Brokers Co., 
Ltd. v. Olympia Oil & Cake Co., Ltd. No. 090, 
post. 

489. Latent & patent ambiguities — In 

modern & ancient instruments.] — Watciiam v. A.-G. 
of East Africa Protectorate, No. 557, post . 

Not where usage contradictory, inconsistent or 
repugnant.] — See Sect. 6 , sub-sect. 2, C., post . 

490. Not where terms clear & express.) — With 
regard to the evidence of the usage of the trade, 
the language of the agreement between the parties 
being clear & unequivocal, evidence as to the 
general usage of the trade could not be of any 
avail. — Beading v . Menu am (1832), 1 Mood. & It. 
234, N. P. 

491. .]-— Where house agents were em- 

ployed to sell houses upon the terms that their 
commission should be payable upon the treaty 
being concluded : — Held : the terms of the con- 
tract were unambiguous, & no parol evidence of 
custom could be received. 

It is impossible that any parol evidence could 
bo admitted, because pith's card contains the 
terms of the contract & they are quite clear & 
express (Patteson, J.). — Ootton v. Swann 
(1848), 11 L. T. O.S. 03. 

492. .] — Boldero v . East India Co., 

No. 482, ante. 

492a. Printed & written clause In charter- 

party — Not inconsistent.] — The Nifa, [1892] P. 
411 ; 62 L. 3. P. 12; 09 L. T. 50; 7 Asp. M. L. C. 
324 ; 1 K. 540, D. C. 

Annotations : — Consd. Akt. Helios r. Ekman (1897), 76 
L. T. 537 : Palgrave, Drown v. Turid S.S., 1 1922 J 1 A. C. 
397. Held. Brenda S.S. Co. «?. Green (1900), 69 L. J. Q. B. 
445. 

493. Only if both parties cognisant of usage.] — 
Kirchner v. Venus, No. 407, ante. 

494. & usage not variable.] — Abbott r. 

Bates, No. 744, post. 


Characteristics of usages.]— See Sect. 6, ante. 

495. Only if usage relates to matter incident 

to contract*] — Evidence of custom is admissible to 
explain a contract only where it relates to a matter 
incident to the contract. — Phillipps v. Briard 
(1856), 1 H. & N. 21 ; 25 L. J. Ex. 283 ; 4 W. R. 
486 ; 156 E. R. 1101. 

496. Only if usage in fact established.] — 

Abbott v. Bates, No. 744, post. 

497. .]— The law merchant may govern the 

construction of a written commercial document, but 
there must be evidence in fact of the commercial 
usage before there can be admission or adoption. — 
Biddell Brothers v. E. Clemens Horst Co., 
[1911] 1 K. B. 934 ; 80 L. J. K. B. 584 ; 104 L. T. 
577 ; 27 T. L. R. 331 ; 55 Sol. Jo. 383 ; 12 Asp. 
M. L. C. 1, C. A. ; revsd. on other grounds, sub nom. 
E. Clemens Horst Co. v. Biddell Brothers, 
[1912] A. C. 18, H. L. 

Annotations : — Mentd. Landauer v. Craven & Speeding, 
[1912] 2 K. B. 94 ; Orient Co. t\ Brekke & Howlid, [1913 J 
1 K. B. 531 ; Groom v. Barber, [1915] 1 K. B. 316 ; Happe 
®. ManaHfleh (1915), 84 L. J. K. B. 1895 ; Karberg v. 
Blythe, Green, Jourdain, Schneider v. Burgott. & Neweam. 
(1915), 85 L. J. K. B. 665 : The Miramlchi. [19151 P. 71 ; 
Sharpe v. Nosawa, [1917)2 K. B. 814 ; Upjohn v. Hitchens, 
Upjohn v. Ford, [1918J 1 K. B. 171 : Manbre Saccharine 
(Jo. v. Corn Products Co., [1919] 1 K. B. 198 ; Johnson®. 
Taylor, [1920] A. C. 144 ; Aron (Incorporated)®. Comptoir 
Wegimont, [1921 J 3 K. B. 435 ; Diamond Alkali Export 
Corpn. v. Bourgeois, [1921] 3 K. B. 443 ; Hansson v. 
Hamel & Horley, [19221 2 A. C. 36; Ballantine v. Cramp 
& Bosnian (1923), 129 L. T. 502. 


498. Not to define specific article of trade — 
“ Foreign refined rape oil.”] — Nichol v. Godts, 
No. 687, post. 

Usages relating to landlord & tenant .] — See 

Agriculture, Vol. II., p. 11, Nos. 37 et seq. 

Usages of Stock Exchange .] — See Stock Ex- 
change. 

Usages In relation to insurance .] — See Insurance. 


(ft) To attach special Mercantile or Professional 
Interpretation. 

Usages of Stock Exchange.] — See Stock Ex- 
change. 

Usages relating to landlord & tenant.] — See 

Agriculture, Vol. II., p. 11, No. 37 et seq.; 
Landlord & Tenant. 

Usages In relation to insurance.]-— Insurance. 

Particular usages.] — See Part III., post. 

499. General rule.] — The case turns upon the 

meaning of the word “ privilege.” Tins is a 
mercantile term, & 1 must learn its meaning from 
mercantile men. Then if indifferent witnesses may 
be called on to explain what is understood by 
privilege, may we not hear the construction put 
upon the word by the parties themselves before 
the agreement was entered into ? (Gibbs, O.J.). — 
Birch r. Depeyster (1816), 4 Camp. 385 ; 1 

Stark. 210, N. P. 

Annotations : — Mentd. Luckie ®. Bushby (1853), 13 C. B. 

864 ; Crampton ®. Walker (1860), 3 E. & E. 321. 

500. .] — If a word has acquired a par- 
ticular meamng in a certain trade, that meaning 
will be applied to it in construing a written con- 
tract respecting that trade ; but, that the word 
has acquired that particular meaning must be 
distinctly proved. 

The important point here is as to the meaning 
of the word bale, one party contending that it 
means a compressed bale, the other party that it 


490 1. Not where terms clear 
express. ] — Custom cannot affect the 
express terms of a written contract. — 
Indue Chandra Duqar v. Lachmi 
Bibi (1871), 7 B. L. R. 682 ; 15 W. II. 
501.— IND. 

490 |i. .] — Averments of custom 

of trade cannot be admitted to proba- 


tion in order to construe a written 
contract clearly expressed. — T ancred, 
Arrol & Co. ®. Steel Co. of Scotland 
(1890), 17 R. (Ct. of Sess.) 31.— SCOT. 


490 Ui. .] — MacLellan ®. Peat- 

tie’s Trustees (1903), 5 F. (Ct. of 
Sess.) 1031.— SOOT. 


493 i. Only if both parties cognisant 
of usage .] — Where a custom is purely 
local, it cannot be taken to control 
or explain the words of a written 
intrument unless it was known to both 
parties. — Holman v. Peruvian Ni- 
trate Co. (1878), 5 R. (Ct. of Sess.) 
657.— SCOT. 
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Part II. — Usages Generally. 


neans a bag (Abbott, C.J.). — Taylor v. Briggs 
1827), 2 C. & P. 525. N. P. 

501. .] — Where terms are used wliieh are 

mown & understood by a particular class of 
versons, in a certain special & peculiar sense, 
3 vidence to that effect is admissible for the purpose 
ot applying the instrument to its proper subject- 
matter, & although this principle has been more 
frequently applied to mercantile instruments than 
to others, it is not confined to them (Parke, J.). — 
Smith v. Wilson (1832), 3 B. & Ad. 728 ; 1 

L. J. K. B. 194 ; 110 E. R. 266. 

Annotations : — Apld. Myers v. Sari (1860), 3 E. & E. 300. 
Refd. Bold v. Rayner (1836), 2 Gale, 44 ; Clayton v. 
Gregson (1836), 5 Ad. & El. 302 ; Spicor v. Cooper (1841), 

1 Q. B. 424 ; Shore v. Wilson (1842), 9 Cl. & Fin. 355 ; 
Simpson v. Margitson (1847), 11 Q. B. 23 ; Spartnli v. 
Benecke (1850), 10 C. B. 212 ; Humfrey v. Dale (1858), 

5 Jur. N. S. 191 ; Bruner v . Moore, [1904] 1 Ch. 305. 
Mentd. Partridgo v. Bank of England (1846), 10 Jur. 
1031. 

502. .] — Wherever the words used have, 

by usage or local custom, a peculiar meaning, that- 
meaning may be shown by parol evidence 
(Alderson, B.). — Grant v. Maddox (1846), 15 

M. & W. 737 ; 16 L. J. Ex. 227 ; 7 L. T. O. S. 
187. 

Annotations Refd. Simpson v. Margitson (1847), 11 Q.B.23 ; 
Sotilichos v. Kemp (1848), 18 L. J. Ex. 36 ; Myers v. Sari 
(1860), 3 E. & E. 306 ; Abbott v. Bates (1875), 45 L. J. Q. B. 
117 ; Bruner v. Moore, [1904] 1 Ch. 305 ; Clayton-Green© 
v. De Courville (1920), 30 T. L. It. 790. Mentd. Harinor 
v. Cornelius (1858), 4 Jur. N. S. 1110. 

503. .] — (1) Although parol evidence is not 

admissible to contradict a contract the terms of 
which have but one ordinary meaning & accep- 
tation, yet if the parties have used terms wliieh 
hear not only an ordinary meaning, but also one 
peculiar to t he department of trade or business to 
wliieh the contract relates, it is obvious that due 
effect would not be given to the intention, if the 
terms were interpreted according to their ordinary 
& not according to their peculiar signification. 
Therefore, whenever such a question has come 
before the cts., it has always been held that where 
the terms of the contract under consideration have, 
besides their ordinary & popular sense, also a 
peculiar & scientific meaning, the parties who have 
drawn up the contract with reference to some 
particular department of trade or business, must 
have intended to use the words in the peculiar 
sense. This is but an application of the well- 
known rule that the interpretation of contracts 
must be governed by the intention of the parties ; 
& from the nature of the case, the peculiar meaning 
of the terms used can be discovered only by means 
of parol evidence (Cockburn, J.). 

(2) The cts. have long allowed mercantile 
instruments to be expounded according to the 
usage & custom of merchants, who liave a style 
& language peculiar to themselves of which usage 
& custom are the legitimate interpreters (Cock- 
burn, J.). — Myers t?. Sarl (1860), 3 E. & E. 306 ; 
30 L. J. Q. B. 9 ; 7 Jur. N. S. 97 ; 9 W. R. 96 ; 121 
E. R. 457. 

Annotations .-—Reid. Miller Tetherington (1861), 6 H. & N. 
278 j Re Sutro & Hoilbut, Symons, [1917] 2 K. B. 348 ; 
British & Foreign Marine Insce. v. Gaunt, [1921] 2 A. C. 

504. Whether usage must be known at place 

where contract made.] — By a contract in writing, 
made at S., between A., who resided at S., & B., 
S?° *i®?*ded * n B. sold to A. a cargo of 

Gilles Marais wheat f.o.b. at a French port. 


The grain was unknown at S., but is known else- 
where, in the trade, to contain a mixture of 
barley. The judge, at the trial, rejected evidence 
to prove this, unless it could also be proved that 
this fact was well known at S. : — Held : the ruling 
was wrong. — Ryder v. Woodley (1862), 10 
W. R. 294. 

505. .] — Produce Brokers Co., Ltd. v . 

Olympia Oil & Cake Co., Ltd., No. 690, post. 

506. Although terms bear prim& facie a natural 
import.] — The same rule of construction wliieh 
applies to all other instruments applies equally 
to this instrument of a policy of insurance, that it 
is to be construed according to its sense & meaning 
as collected in the first place from the terms used 
in it, which terms are themselves to be understood 
in tlieir plain, ordinary & popular sense, unless 
they have generally in respect to the subject- 
matter as by known usage of trade, or the like, 
acquired a peculiar sense distinct from the popular 
sense of the same words (Lord Ellenboroijgh, 
C.J.). — Robertson v. French (1803), 4 East, 
130; 102 E. R. 779. 

Annotations : — Consd. Crrr v. Montoflore (1864), 5 B. & 8. 
408. Refd. Lang v. Amlordon (1824), 3 B. & C. 495 ; 
Hunter v. Leathley (1830), 10 B. & C. 858 ; Hart v. 
Standard Marine Inane. (1880), 22 Q. B. D. 499 ; G. W. Ity. 
v. Carpalla United China Clay Co., 11909] 1 Ch. 218 ; Cave 
v. HorHoll, 1 1912J 3 K. B. 533 ; Sunday v. British & Foreign 
Marino Insce., 11915] 2 K. B. 781. Mentd. Kx p. Yallop 
(1808), 15 Ves. 60 ; Spitta v. Woodman (1810), 2 Taunt. 
416 ; Horneyor v. Lushington (1812), 15 East, 46 ; Pirio 
v. Anderson (1812), 4 Taunt. 652 ; Gladstone?). (May (1813), 

1 M. & S. 418 ; Park v. Hammond (1816), 6 Taunt. 495 ; 

1 Tou ting v. Hammond (1819), 8 Taunt. 688 ; Rickman v. 
Carstuirs (1833), 5 B. & Ad. (551 ; AlHagcri). St. Katherine’s 
Dock Co. (1845), 14 M. & W. 794 ; Gumm v. Tyrlo (1804), 

4 B. & S. 680; Glynn v. Margotson, [18931 A. C. 351 ; 
Saijui & Lawrence v. Stearns (1910), 103 L. T. 583; lie 
Sutro & Hoilbut, Symons, [1917] 2 K. B. 348. 

507. .] — Deft., a merchant at 1\, estab- 

lished II. as his general agent in London in 1832, 
authorising him to make contracts in his own 
name ; that authority was, however, revoked 
shortly before the making of the contract in 
question with pltfs. The contract was effected 
through W., a broker, in the terms previously 
sanctioned by deft., & was contained in two notes ; 
the bought note was in these terms : “ Bought for 
T. C. 1,000 casks of tallow — \V., Broker ” ; & 
was delivered to pltfs., the buyers ; the sold note 
was in these terms : “ Sold for II. to my principals 
1,000 casks of yellow candle tallow — W., Broker ” ; 
& was delivered to H., the agent for the seller, 
deft. In an action for not delivering the tallow, 
the jury found that IT. intended to make the sale 
on his own account, but that, the broker thought 
he was making the sale for deft., & intended to deal 
with deft. : — Held : evidence of a custom in the 
trade, that a party to such a contract might, when 
the principal was disclosed, reject him & elect to 
hold the broker responsible, was not admissible ; 
though parol evidence was admissible to show in 
what character a party had made a contract, 
or in what name a party was carrying on his 
trade. 

When parties have agreed to reduce their con- 
tract to writing, common sense seems to require 
that they should be held bound by that writing. 
Customs of trade are supposed to form a virtual 
exception to this rule ; but the cases only go so 
far as to admit parol evidence to explain terms 
used in a sense different from their ordinary 
meaning (Lord Denman, C.J.). — Trueman v. 
Loder (1840), 11 Ad. & El. 589 ; 3 Per. & Dav. 


PART II. SECT. 6. SUB-SECT. 2.— 
B. A). 

d . Although terms bear primd facie 
° guttural import — “ Insufficiency of 


package .**] — Evidence of mercantile 
usage or custom is admissible to show 
that the words 44 insufficiency of 
package ** should not be taken in their 
ordinary sense, but as meaning 


insufficient according to * 
custom of the china trade. — I eninsu- 
lak Sc Oriental Steam Navigation 
Co. v. Maniokji Narainji Padsha 
(1867), 4 Bom. O. C. 169. — IND. 
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Custom and Usages. 


Sect 0 . — Effect of usage upon contracts: Sub-sect . 2, 
B. (b) & C.] 

207 ; 9L,J. Q. B. 105 ; 4 Jur. 934 ; 113 E. R. 
539. 

Annotations ; — Coned. Calder v. Dobell (1871), L. R. 6 C. P. 
486. Retd. Humfrey v. Dale (1858), 5 Jur. N. 8. 191. 
Mentd. Beckham v . Drake (1841), 9 M. & W. 79 ; Furze v. 
Sharwood (1841), 2 Q. B. 388 ; Royal Exchange Insce. 
v . Moore (1863), 11 W. R. 592 ; Re Oriental Bank Corpn., 
Exp. Gulllemin (1884), 28 Oh. D. 634 ; Durant v. Roberta 
Sc Keighley, Maxsted, [1900] 1 Q. B. 029 ; Willis, Faber 
v . Joyce (1911), 104 L. T. 576. 

508. .] — We must apply the ordinary 

rules of construction to this instrument. One of 
these rules is that words are to be construed 
according to their strict & primary acceptation, 
& subject always to the observation, that the 
meaning of a particular word may be shown by 
parol evidence to be different in some particular 
place, trade or business from its proper & ordinary 
acceptation (Pollock, O.B.).— -Mallan v. May 
(1844), 13 M. & W. 511 ; 14 L. J. Ex. 48 ; 4 
L. T. O. & 174 ; 9 Jur. 19 ; 153 E. R. 213. 
Annotations: — Consd. Cave v. Horsell, [1912] 3 K. B. 533. 
Reid. Simpson v. Margltson (1847), li Q. B. 23 ; Bruner 
v. Moore, [1904] 1 Ch. 305. Mentd. Horwood v. Griffith 
(1853), 2 W. li. 71 ,* Wallace v. A.-G. (1864), 33 Boav. 
384. 

609. On clear & irresistible evidence.] — 

Lewis v. Marshal!., No. 479, ante. 

510. .] — By the terms of a charterparty the 

charterers agreed to unload the vessel at a certain 
rate per diem, & payment for any detention beyond 
that time was “ to reckon from the time of the vessel 
being ready to unload, & in turn to deliver.’* At 
the port to which the vessel was bound certain 
regulations of the French Govt, were in force, by 
which vessels arriving to discharge their cargo 
might have to wait a certain number of days before 
their turn to deliver arrived. In an action brought 
upon this charterparty for demurrage : — Held : 
evidence was receivable to show what was the 
general understood meaning of the words “ in 
turn to deliver ” amongst shipowner & merchants 
entering into chart erpar ties, with respect to the 
commerce & business under investigation. — 
Robertson v. .Iackson (1845), 2 C. B. 412 ; 15 
L. J. C. P. 28; 0 L. T. O. S. 250; 10 Jur. 98 ; 135 
E. R. 1000. 

Annotation s : — Consd. Lawson v. Durness (1862), 1 H. & C. 
396. Reid. Simpson v. Margltson (1847), 11 Q. B. 23; 
Leidomann v. Schultz (1853), 14 C. li. 38 ; Bruner r. 
Moore, [1904] 1 Ch. 305. Mentd. Lloyd v. Guibert (1865), 
L. R. 1 Q. B. 115 ; Tapscott v. Balfour (1872), L. R. 8 
C. P. 46. 

511. .] — Spartau v. Benecke, No. 520, 

post. 

512. .] — Brown v. Byrne, No. 545, post. 

613. No ambiguity.] — Myers v. Sarl, 

No. 503, ante. 

614. .] — The only occasion on which words 

receive a meaning different from their natural 
import is where, by usage, they have acquired a 
particular meaning in a certain trade, or where 
a well-known established custom controls or is 
embodied in a particular expression (Pollock, 
O.B.). — Kearon v. Pearson (1861), 7 H. & N. 
380 ; 81 L. J. Ex. 1 ; 10 W. R. 12 ; 158 E. R. 
523. 

Annotations : — Mentd. Cave v. Mills (1862), 10 W. R. 471 ; 
Ford v. Cotesworth (1868). L. R. 4 Q. B. 127 ; Jackson v. 
Union Marine Insce. (1873), L. R. 8 C. P. 572 ; Ashcroft 
v . Crow Orohard Colliery Co. (1874), L. R. » Q. B. 640 ; 


Postlethwaite v . Freeland (1880), 5 App. Gas. 599 ; Kay 
v. Field (1882), 8 Q. B. D. 594 ; Grant v. Ooverdale, Todd 
(1884), 9 App. Cas. 470 ; Nlckoll Sc Knight v. Ashton, 
Edridge, [19011 2 K. B. 126 ; Harrowing v. Duprd (1902), 
18 tTL. li. 594 ; Jones v. Green, [1904] 2 K. B. 275. 


515 . ,] — Where in a mercantile contract 

words are used capable of more than one interpreta- 
tion, they must be interpreted according to the 
meaning which mercantile men of knowledge & 
experience would fix upon them (Kelly, O.B.). — 
Buckle v. Knoop, No. 337, ante . 

516. .] — Hutchinson v. Tatham, No. 451, 

ante. 

517. .] — A policy of insurance upon a ship 

contained the following clause ; “ Warranted no 
iron, or ore, or phosphate cargo exceeding net 
registered tonnage across the Atlantic.* * In an 
action upon the policy, defts. contended that they 
were relieved from liability as the ship at the time 
of the loss was carrying a cargo of steel blooms, 
exceeding in weight the tonnage of the ship 
across the Atlantic : — Held : the word “ iron *’ 
being capable of including steel in its meaning, 
the onus lay upon pltf. to show that the com- 
mercial meaning of the word “ iron,” when used 
in the particular warranty amongst persons engaged 
in the business of insurance, did not include steel, 
& evidence to show that the use of the word “iron ** 
in other commercial documents would not be 
understood by mean of business to include steel 
was insufficient. — Hart v. Standard Marine 
Insurance Co. (1889), 22 Q. B. I). 499 ; 58 
L. J. Q. B. 284 ; 60 L. T. 649 ; 37 W. R. 300 ; 
5 T. L. R. 229 ; 0 Asp. M. L. C. 368, C. A. 
Annotation : — Held. Sanday v. British Sc Foreign Marino 

Insce., [1915] 2 K. B. 781. 


518. .] — Where, between persons engaged 

in a trade, a contract is made, & a custom is 
alleged to exist in the trade which affects the 
contract, the matter stands thus : Having regard 
to the fact that the persons who are speaking in 
the contract are proved (if the custom is proved) 
to mean by their language something which in the 
absence of evidence they primd facie would not 
mean, then the construction of the contract 
necessarily involves, in my opinion, the considera- 
tion of the custom (Buckley, L.J .). — Re North 
Western Rubber Co., Ltd., & Huttenbach & 
Co., [1908] 2 K. B. 907 ; 78 L. J. K. B. 51 ; 99 
L. T. 680, C. A. 


Annotations : — Overd. Produce Brokers Co. v. Olympia Oil 

& Cake Co., [1916] 1 A. C. 314. Reid. Produce Brokers 

Co. v. Olympia Oil & Cake Co., [1917] 1 K. B. 320. Mentd. 

Miller, Gibb v. Smith & Tyrer, [1917] 2 K. B. 141. 

519. .] — If, according to the custom of a 

trade or the usage of the market, a word has 
acquired a secondary meaning, evidence may be 
given to prove it (Cozens-Hardy, M.R.). — Lovell 
& Christmas, Ltd. v. Wall (1911), 104 L. T. 85 ; 
27 T. L. R. 236, C. A. 

Annotation .—Mentd. Slack v. Hancock (1912), 107 L. T. 14. 

520. In non-mercantile instrument.] — 

Smith v . Wilson, No. 501, ante. 

521. Not where such interpretation meant* to 
be included — By necessary implication — Or express 
words.] — Myers v. Sarl, No. 503, ante . 

522. What evidence admissible — Not dictionary 
of English language.] — A general dictionary of the 
English language is not authority to show, on a 
trial, the meaning of a word which is relied on as 


•. What evidence admissible. ] — 
Where a party has agreed to erect a 
** cutting shop ** but refuses to erect a 
steam engine Sc stack as accessories 
thereof, evidence of the usage of trade 
is admissible as to the application of 
•team to glass-cutting, Sc the under- 
standing of what is comprehended 
under the term “ cutting shop.** — 


Watson v. Kidston (1839), 1 Dunl. 
<Ct. of Sess.) 1254. — SCOT. 

f. Not to alter ordinary 

meaning of word.) — In an action for 
work done by pltf. in excavating for 
building operations, it appeared that 
during the progress of the work deft, 
finding the sand being excavated 
suitable for the building which he 


proposed to erect, directed pltf. not to 
remove any more. Accordingly pltf. 
left some sand unmoved and in situ . 
Pltf. now alleged that by an alleged, 
custom in H. he was entitled to be 
paid as though he had removed all the 
material down to the bottom ; — Held : 
excavating must have its ordinary 
meaning of hollowing out ; %he 
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deriving a peculiar meaning from mercantile usage. 
— Houghton v. Gilbart (1836), 7 0. & P. 701, 
N. P. 

Annotation : — Reid. Krenger v. Blanok (1870), L. H. 5 Exch, 
179. 

C. Where Usage Contradictory or Inconsistent with 
Contract 

Particular usages.] — See Sect. 7, post. 

523. Not admissible to contradict.] — P arkinson 
v. Collier (1797), 2 Park’s Marine Insurance, 
8th ed. 053. 

524. .] — On a warranty of prime singed 

bacon evidence is not admissible of a practice 
in the bacon trade to receive bacon to a certain 
degree tainted as prime singed bacon, nor of a 
practice to exclude the purchaser from all remedy, 
fr he does not discover & point out the defect 
by an early date. — Y ates v. Pym (1810), 6 Taunt. 
440 s 128 E. R. 1107 ; previous proceedings , sub 
nom. Yeats Pim (1815), Holt, N. P. 95, N. P. 
Annotations: — Reid. Parker v. Palmer (1821), 4 B. & Aid. 

387 ; Powell v. Horton (1836), 2 Bing. N. C. 668 ; Brown 
v. Byrne (1854), 18 Jur. 700 ; Humfroy v. Dale (1857), 7 
E. Sc B. 266 : Lucas v. Bristow (1858), 27 L. J. Q. B. 364. 
Mentd. Budd v. Fairmanner (1831), 1 L. J. C. P. 16 ; 
Maxwell v. Deare (1854), 23 L. T. O. S. 1. 

525. .] — Usage may be admissible to ex- 

plain what is doubtful, but it is never admissible 
to contradict what is plain (Lord Lyndhurst, 
C.B.). — Blackett v . Royal Exchange Assur- 
ance (1832), 2 Or. & J. 244 ; 2 Tyr. 200 ; 1 L. J. Ex. 
101* ; 149 E. R. 100. 

Annotations : — Consd. Miller v. Totherington (1861), 0 

H. & N. 278. Refd. Hall v. Janson (1855), 4 E. & B. 500 ; 
llumfrey v. Dale (1857), 7 E. & B. 266. Mentd. Stewart v. 
Steele (1842), 5 Scott, N. H. 927 ; Stewart v. Merchants 
Marine Insce. (1885), 16 Q. B. D. 619 ; Myers v. Sari 
(1860), 3 E. & E. 306 ; Lidgett v. Soeretan (1871), L. R. 6 
C. P. 616 ; British & Foreign Marine Insce. v. Gaunt, 
[1921] 2 A. C. 41. 

526. Expressly or by implication.] — A 

contract for the sale of thirty bales of goats’ 
wool at a certain price per lb., contained, the 
following stipulation : 44 Customary allowance for 
tare & draft, & to be paid for by cash in one month, 
less 5 per cent, discount ” : — Held : (1) the vendee 
was entitled to have the goods delivered to him 
immediately, or within a reasonable time, but was 
not bound to pay for them until the expiration of 
the month ; (2) there being no ambiguity in the 
language of the contract, evidence was not admis- 
sible, to show, that, by the usage of the particular 
trade, vendors selling under such contracts, were 
not bound to deliver the goods without payment. 

In mercantile contracts, evidence is admissible 
to prove that the words in which the contract is 
expressed, in the particular trade to which the 
contract refers, are used in a peculiar sense, & 
different from the sense which they ordinarily 
import ; secondly, that evidence of usage is 
admissible for the purpose of annexing incidents 


to the contract in matters upon which the contract 
is silent ; but both these rules are subject to the 
limitation or qualification, that the peculiar sense 
or meaning which it is proposed by the evidence to 
attach to the words of the contract, must not vary 
or contradict, either expressly or by implication, 
the terms of the written instrument (Wilde, C.J.). 
— Spartali v . Benecke (1850), 10 0. B. 212 ; 19 
L. J. 0. P. 293 ; 15 L. T. O. S. 183 ; 138 E. li. 87. 
Annotations : — Consd. Godts v. Rose (1855), 17 C. B. 229 ; 

Myers v. Sari (I860). 3 K. & E. 306 ; Field v. Lelean (1861), 

6 H. & N. 617. Refd. Humfroy v. Dale (1858), 6 Jur. N. S. 

191 ; Kirchncr v. Venus (1859), 12 Moo. P. C. O. 361. 

527, .] — Usage may bo relied upon to 

show the sense in which an expression found in a 
written contract is used in a particular trade ; & 
a usage, consistent with a written contract, may 
be introduced info it, as both parties, being aware 
of it, may be supposed to intend that it shall form 
part of their bargain. But to let in verbal evidence 
of a usage for the purpose of contradicting & nulli- 
fying an express written contract would be contrary 
to all principle, & has been forbidden as often 
as the attempt has been made (Lord Camp- 
bell, C.J.). — Hall v . Janson (1855), 4 E. & B. 
500 ; 21 L. J. Q. B. 97 ; 24 L. T. O. S. 289 ; 1 
Jur. N. 8. 571 ; 3 C. L. R. 737 ; 119 E. R. 183. 
Annotations : — Mentd. Allison v. Bristol Marine Insce. 

(1876), 1 App. CttH. 209 ; Atwood v. Soliar (1880), 5 Q. B. D. 

286 ; Svcnsden v. Wallace (1884), 13 Q. B. D. 69 ; Hamel v. 

Peninsular & Oriental Steam Navigation Co., [1908] 2 

K. B. 298. 

528, .] — Cutubert v. Cumming, No. 700, 

post . • 

529, .] — In an action against the drawer on 

a bill drawn & indorsed in England, & payable 
abroad, & dishonoured by the acceptor’s non- 
payment : — Held : evidence was not admissible 
to prove a usage among merchants here to entitle 
the holder, at his option, to demand from the 
drawer the amount of the re-exchange, or the sum 
which he gave him for the purchase of the bill, 
this being a usage which in terms contradicts the 
written instrument. — Suse v . Pompe (1800), 8 
C. B. N. S. 538 ; 30 L. J. C. P. 75 ; 3 L. T. 17 ; 
7 Jur. N. 8. 106 ; 9 W. R. 15 ; 141 E. R. 1270. 

Annotations Consd. Willans v. Ayers (1877), 8 App. Caa. 

] 33. Mentd. lie Commercial Bank of South Australia 
1 (1887), 36 Ch. D. 622 ; Manners v. Pearson, 118981 1 Oh. 

581 ; He Francko & Rasch (1918), 87 L. J. Oh. 273 : Di 

Ferdinando v. Simon, Smith (1920), 36 T. L. H. 797. 

530 , .] — Arbon v. Fussell, No. 009, post . 

531, .]— Abbott v . Bates. No. 744, post. 

532, .] -Bowes v. 8jiand, No. 485, ante . 

533, ,| — Gulf Line, Ltd. v. Laycock 


& 


Brokers Co., Ltd. v. 


evideno© as to custom & usage was 
quite insufficient to justify the inter- 
pretation of the contract otherwise ; 
the measurement must be of the 
material actually moved. — K ennedy 

?95^C/S^ NN (1908) ’ 12 °* W * R * 

PART II. SECT. 6, SUB-SECT. 2.— C. 

628 i. Not admissible to contradict .] — 
A usage cannot be set up to contradict 
words of a contract. — 
Union Insurance Co. (1893), 
J2 N B. R. 135.— CAN. 

f — In an action brought 

to recover the amount of a cargo of 
soldper sample, a written 
SShSK* ^ween the parties was 
reUod on. At the trial, evidence of the 
<nwtom of the trade in London, 
according to which the allowance, 


in case the cargo provod inferior to 
sample, made by any one of the firm of 
selling brokers, was conclusive Sc 
binding, was given in support of the 
contract : — Held : such evidence was 
admissible, as not being contradictory 
to the written document. — Fa on v. 
Myers (1861), 13 Ir. Jur. 364. — IR. 

635 i. Not admissible where usaoe 
inconsistent with contract.]— -Presump- 
tion of a trade usage will not be made 
where there is a written term *b° 
contract whichis inconsistent with it to 
such an extent as impliedly to exclude 
it. — Summers v . commonwealth 
(1918), 25 C. L. R. 144.— AUS. 

535 u, .3 — a custom or usage is 

inadmissible, when its effect is incon- 
sistent with an express covenant.-- 
Hayes v . Nesbitt (1875), 25 C. P. 
101.— CAN. 


Co., No. 487, ante. 

534. .1 — Produce 

Olympia Oil & Cake Co., Ltd., No. 090, post 

535. Not admissible where usage Inconsistent 
with contract.] — If any custom was to be annexed 
to the actual contract, & there were a repugnancy 

635 iii. .]— Defts. entered into 

contracts with pltfs. for the sale & 
delivery of piece goods of specified 
descriptions. 

Certain hales of piece goods were 
inferior in quality, wore not otherwias 
in accordance with the contract & 
wore rejected by pltfs. The dispute 
was referred to arbn. , . . — 

The arbitrators found that there 
was a difference i* llnish, quality, 
width, & in some cases of design Sc 
colour Sc they decided that pltfs. were 
entitled to an allowance, but must take 
delivery of 84 bales with the allow- 
ance. Pltfs., however, refused to take 
delivery of the bales with any allow- 
ance on the ground that they were not 
bound to do so under their contract. 

Pltfs. filed a suit asking for delivery 
of certain other bales : defts. cantor- 
claimed in respect of the bales of which 
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C*] 

between them, the custom could not be annexed 
(Bramwell, B.). — Allan v . Sundius (1862), 1 
H. Sc 0. 123 ; 31 L. J. Ex. 307 ; 6 L. T. 350 ; 10 
W. R. 648 ; 1 Mar. L. C. 222. 

636* .1 — Travers v . Mason (1806), 60 

J. P. 724 ; 45 W. R. 77. 

537 . .] — A custom in the wood trade in 

the Port of London which imposes an obligation 
on a shipowner to discharge a cargo of long lengths 
of timber into lighters, is not inconsistent with a 
clause in a charterparty under which the cargo 
is to be taken from alongside the ship at merchant’s 
risk & expense. 

If the custom contradicts the express terms of 
the charterparty, then it is a bad custom so far as 
it is sought to apply to a charterparty in such 
terms. But, if the custom is consistent with the 
terms of the charterparty, so that the two may 
fairly stand together, then the custom must be 
taken to be incorporated into the written contract 
(Lord Esher, M.R.). — Aktikselkab Helios v. 
Ekman Sc Co., [1897] 2 Q. B. 83 ; 66 L. J. Q, B. 
538 ; 76 L. T. 537 ; 8 Asp. M. L. C. 244 ; 2 Com. 
Cas. 163, C. A. 

Annotaiicm* : — Distd. Brenda S.S. Co. v. Green (1900), 82 

L. T. 66. Consd. Glasgow Navigation Co. v. Howard 

(1910), 102 L. T. 172. Distd. Palgrave, Brown v . S.S. 

TurJd, [1,922] 1 A. C. 397. Mentd. Langham S.S. Co. v. 

Gallagher (1911), 12 Asp. M. L. C. 109. 

538 . .] — By a contract dati .1 Mar. 27, 

1916, applts. agreed to sell to resps. 25 tons of 
plantation rubber, c.i.f., ‘‘to be shipped during 
the months of Mar. /Apr. 1916, by vessel or vessels 
from the East to New York direct and/or indirect, 
with liberty to call and/or tranship at other ports.” 
The sellers made a declaration under the contract 
of fifteen tons as having been shipped per steam- 
ship via Seattle, under a through bill of lading, 
which stated that the goods were shipped at 
Singapore for New York via Seattle (a port on the 
Pacific coast of the United States, whence they 
would be sent by rail to New York). The buyers 
objected to this declaration as irregular, upon the 
ground that the rubber was to be conveyed by sea 
to New York. The dispute was referred to arbn., 
Sc the arbitrators found that after the outbreak 
of war great difficulty was experienced in obtaining 
space for shipments from the East, Sc in conse- 
quence, in Oct. 1915, shipments to the eastern 
States of the United States, which had before gone 
the whole distance to New Y ork by water, began 
to be made by steamer to a port on the western 
seaboard of the United States, whence they were 
transmitted by rail to destination ; that at the 
date of the contract this route from the East by sea 
Sc rail from the Pacific seaboard was well known to 
those engaged in the trade as one of the usual 
routes for rubber sold on contracts in the form of 
the one in question ; that there was, at the date of 
the contract, such a course of business established 
as would make it within the contemplation of the 
parties that the rubber might come by this route : — 
Held : the contract provided for a sea carriage from 


the port of loading to New York, & the usage found 
by the arbitrators was inconsistent with the terms 
of the contract, Sc therefore was not applicable 
thereto . — Be Sutro (L.) Sc Co. Sc Heilbut, 
Symons & Co., [1917] 2 K. B. 348 ; 86 L. J. K. B. 
1226 ; 116 L. T. 545 ; 33 T. L. R. 359 ; 14 Asp. 
M. L. C. 31 ; 23 Com. Cas. 21, C. A. 

539 . .] — Vickery’s Patents, Ltd. v . 

Hill, No. 681, post 

540. .] — A contract for the sale of lumber 

was in the following form : “ Contract by which 
our principals sell through the agency of S. Sc T., 
Ltd. (defts.), wood brokers, Liverpool, Sc Messrs. 
M. & G. & Co. (pltfs.), of Liverpool, buy the wood 
goods specified below, etc.” Then followed clauses 
in which reference was made to the “ seller ” Sc 
the “ buyer,” Sc there was an arbn. clause by which 
the parties agreed to submit all disputes arising 
out of the contract to arbn. in England, Sc in case 
any action was brought it was to be brought in 
England & determined according to English law. 
The contract was signed “ By authority of our 
principals, S. & r l\, Ltd., C. T., managing director, 
as agents.” The contract was made by defts. on 
behalf of foreign principals, who had given defts. 
authority to make the contract on their behalf so 
as to pledge their credit, but whose names were not 
disclosed to pltfs. In an action to recover damages 
for breach of the contract pltfs, sought to make 
defts. personally liable thereon under a general 
cust om of merchants that when' an agent contracts 
on behalf of a foreign principal he undertakes the 
liability of principal : — Held : the custom did not 
apply where it was inconsistent with the contract. 
— Miller, Gibb & Co. v . Smith & Tyrer, Ltd., 
LI 917] 2 K. B. 141 ; 86 L. .T. K. B. 1259 ; 116 L. T. 
753 ; 33 T. L. R. 295 ; 22 Com. Cas. 320, C. A. 
Annotations: — Refd. Universal Steam Navigation Co. v. 

McKelvio, f19231 A. C. 492. Mentd. Mercer v. Wright, 

Graham (1917), 33 T. L. H. 343. 

541 . .] — By an indenture of lease executed 

in Oct. 1905, certain farm lands & premises were 
demised by the predecessors in title of II. to W. 
for a term of 21 years from Sept. 29, 1905. There 
was inserted in the indenture among the tenant’s 
covenants a covenant by the tenant that he would 
from time to time during the term at his own cost 
when Sc as often as necessary well Sc substantially 
repair the said premises, “ being allowed all 
necessary materials for this purpose to be previously 
approved in writing by the lessor Sc carting such 
materials free of cost a distance not exceeding 
five miles from the farm.” The lease contained 
certain powers of determining the tenancy with a 
view to selling or letting the premises. The 
premises having fallen out of repair, W. executed 
such repairs as were necessary, though he had not 
been called upon by H. to do so, Sc H. did not 
supply any of the materials required for such 
repairs. W. claimed damages against II. for 
failure to comply with the requirement as to the 
supply of materials as set out in the covenant, Sc, 
alternatively, that H. was, by the custom* of the 
country, bound to allow W. to have the materials 
necessary for such repairs as were executed : — 


pltfs. failed to tako delivery, & pleaded 
a custom of the trade that the buyer 
could not reject for difference in 
quality providedr the same was not 
excessive or unreasonable, & could 
not be met by an allowance in the price : 
—Held : the custom was inconsistent 
with the stipulation in the contract 
that a certain quality of goods should 
be delivered In return tor payment of a 
certain fixed price. — Ruttonsi Rowji 
v. Bombay United Spinning & 
Weaving Co. (1916), I. L R. 41 Bom. 
618.— IND. 


635 iv. .] — In an action brought 

to recover the amount of a cargo of 
goods sold per sample, a written 
contract between the parties was 
relied on. At the trial evidence of the 
custom of the trade in London, 
according to which tho allowance in 
case the cargo proved inferior to 
sample, made by any one of the firm 
of selling brokers was conclusive & 
binding was given in support of the 1 
contract : — Held : such evidence was 
admissible as not being inconsistent with 
the written document. — Page v. Myers 


(1801), 13 Ir. Jur. 364.— IR. 

535 v. .J — Where the power of a 

manager is fixed by contract, no general 
evidence to show the practice as to the 
nomination of inferior servants by a 
manager is competent. — Gye & Co. 
v. Hallam (1832), 10 Sh. (Ct. of Sess.) 
512. — SCOT. 

635 vi. .1 — Usage must bo con- 

sistent with the terms of a written 
contract. — Hogarth & Sons v. Leith 
Cotton Seed Oil Co., [1909] S. C. 
955. — SCOT. 
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Held : evidence of the alleged custom was not 
admissible, as it was inconsistent with the terms 
of the lease which dealt with the matter. — Westa- 
cott v. Hahn, [1918] 1 K. B. 495 ; 87 L. J. K. B. 
555 ; 118 L. T. 615 ; 34 T. L. R. 257 ; 62 Sol. Jo. 
348, C. A. 

542. .1 — A time charterparty provided by 

a clause that 44 a commission of three per cent, on 
the estimated gross amount of hire is due to ” the 
brokers “ on signing this charter (ship lost or not 
lost). 1 ’ The ship was requisitioned by the French 
Govt., & no hire was earned under the charterparty. 
The shipowners claimed to set up a custom by 
which commission was not payable unless hire 
was earned under the charterparty : — Held : the 
custom was inconsistent with the clause of the 
charterparty, & could not be set up as an answer 
to the brokers claim to commission. — AffrISteurs 
R^unis SochStiS Anonyme v. Leopold Walford 
(London), Ltd., [1919] A. 0. 801 ; 88 L. J. K. B. 
861 ; 121 L. T. 393 ; 35 T. L. R. 542 ; 14 Asp. 
M. L. O. 451 ; 24 Com. Cas. 208, H. L. ; affq. S. C. 
mb nom. Leopold Walford (London) v. 
Affk^teurs RituNis Soci^t^ Anonyme, (1918J 
2 K. B. 498, C. A. 

Annotation : — Mentd. French v. Lceston Shipping Co. (1921), 

37 T. L. 11. 453. 

643. .] — Defts. chartered pltfs.* vessel to 

carry a cargo of timber to Y. Under the charter- 
party the vessel had to deliver the cargo at Y. 
44 always afloat, cargo to be taken from alongside 
the steamer at charterers’ risk «te expense as 
customary.” To lie 44 always afloat,” the vessel 
could not come within about thirteen feet of the 
quay, & in such a case the custom of the port was to 
erect a wooden staging between the ship & the 
quay, <fc for stevedores employed by the ship- 
brokers to carry the cargo for the shipowners from 
the ship's rail over the staging <fc to put it down 
ten or twelve feet from the edge of the quay. The 
custom further was that the whole of the work was 
carried out at the expense of the shipowners. 
Pltfs. objected that the custom was inconsistent 
with the provision in the charterparty that the 
charterers had to take the cargo from 44 alongside ” 
at their expense, & brought an action in the 
county ct. to recover the difference between the 
cost of the whole of the work & the rate for 
delivery at the ship’s rail: — Held: the custom 
was inconsistent with the charterparty & pltfs. 


were entitled to succeed. — Palgrave, Brown & 
Son, Ltd. r. S.S. Turid, [1922] 1 A. C. 397 ; 91 
L. J. P. 81 ; 127 L. T. 42 ; 38 T. L. R. 423 ; 66 
Sol. Jo. 349 ; 15 Asp. M. L. C. 538 ; 27 Com. Cas. 
216, H. L. 

Annotations : — Apld. Mowbray, Robinson v. Rosser (1922). 

91 L. J. K. B. 524. Reid. Akt. Dampsskibsselskabet 

Primula v. Horsley (1923), 40 T. L. R. 11. 

544. .] — In an English contract, the word 

44 shipment ” means the loading of goods on to a 
ship, & it cannot be successfully contended that, 
by custom of the trade in the country of origin of 
the goods, it means loading into railway cars. 
Such a construction would be inconsistent with 
the terms expressed by the parties, & would not 
explain, but vary the contract. — Mowbray, 
Robinson & Co. v. Rosier (1922), 91 L. J. K. B. 
524 ; 126 L. T. 748 ; 38 T. L. R. 413 ; 66 Sol. Jo. 
315, C. A. 

545. Or repugnant to it.] — Mercantile 

contracts are very commonly framed in a language 
peculiar to merchants ; the intention of the parties, 
though perfectly well known to themselves, would 
often be defeated, if this language were strictly 
construed according to its ordinary import in the 
world at large ; evidence, therefore, of mercantile 
custom & usage is admitted in order to expound 
it, & arrive at its true meaning. Again, in all 
contracts, as to the subject-matter of which a 
known usage pre vails, parties are found to proceed 
with the tacit assumption of these usages ; they 
commonly reduce into writing the special par- 
ticulars of their agreement, but omit to specify 
these known usages, which are included, however, 
as of courses by mutual understanding ; evidence, 
therefore, of such incidents is receivable. But in 
these castes a restriction is established, on the 
soundest principle, that the evidence received 
must not be of a particular which is repugnant to, 
or inconsistent with the written contract. Merely 
that it varies the apparent contract is not enough 
to exclude the evidence, for it is impossible to add 
any material incident to the written terms of a 
contract without altering its effect more or less ; 
neither in the construction of a contract among 
merchants, tradesmen, or others will the evidence 
be excluded , because the words are in their ordinary 
meaning unambiguous ; for the principle of 
admission is, that words perfectly unambigu- 
ous in their ordinary meaning are used by the 


645 i. Or repugnant to it .] — - 

The terms of a document inconsistent 
with & repugnant to a usage must 
prevail against such usage. — Parsons 
v. Hart (1900), 30 S. C. R. 473.— CAN. 


. . Itfs. sought to show a custom 
he trade at variance with the 
in the contract as to the 
date of shipment, & with that, object 
applied for leave to take evidence on 
commission of persons familiar with 
the trade customs of such ' 

*e material filed 

be obtained^ was immaterial &T*inad- 

mooSt Brothers & Sons, 

[1922] 1 \V. W. R. 1246.— CAN. 

545 Hi. .] — Deft, signed a 

contract to buy from pltfs. 25 bales 
prey dhoties “ June shipment, in four 
lot*, with an a — *■ 1 ‘ " - “ 


TV, - T.v U1 1UUI 

an interval of four weeks.” 
I hese goods were not supplied as they 
?« ou } d fc® obtained at the price 
limited. Thereafter deft, gave pltfs. 
an order at an increased limit of price 
m the following terms : “ Please tele- 
graph your M. friends to purchase on 
my account 25 bales grey dhoties at 
J. — VOL. XVII. 


an all-round advance of Id. per pair 
on original limits for Nov., Dec., 
Jan. shipments, in three monthly lots, 
about 8 bales to be shipped in each 
month.” This order was accepted, Sc 
the goods were shipped as follows : 
" bale ' * 


handed to the same carriers Dec. 23, 
& one bale Dec. 24, Sc 11 bales were 
shipped Jan. 6, 1891. Deft, refused 


three monthly lots, at intervals of 
four weeks. He also contended that 
the shipment Dec. 9, 1890, was a late 
shipment, & that he was not therefore 
bound to accept the goods under the 
contract. Pltfs. alleged that by the 
custom of B. in the case of contract* 
made with members of the Native 
Piece-goods Assocn., the date of the 
carriers’ weight note was to be regarded 
as the date of shipment, & that, under 
such contract as the one in question, 
delivery to the ry. co or other inland 
carrier was equivalent to shipment : — 
| Held : evidence of the alleged custom 


or usage of trade wos not admissible 
to explain or vary the natural 
ordinary moaning of the words in the 
contract. The parties contracted for 
a shipment on board of a ship or 
steamer, & to allow evidence of a usage 
that delivery to a ry. co. at an inland 
town should be regarded as equivalent 
to shipment on board a vessel at a 
seaport town, would be to allow 
evidence of a usage repugnant to tho 
express terms of the contract. — S mith 
v. Ludha Ghella Da’modar (1892). 
I. L. R. 17 Bom. 129.— IND. 

545 iv. — .1 — A written con- 

tract for the sale & delivery “ a* 
required ” of goods, of which the 
vendor is not producer, & which are 
known to both parties to be the spin 
of particular mills where the purchaser 
has the choice of numerous varieties 
of tho contract goods, incorporated a 
trade custom that delivery need not 
be in ado until a reasonable time to 
enable the vendor to obtain the goods 
from the particular mills ha* elapsed 
from the receipt of the purchaser’s 
specification, ouch custom is not 
repugnant to the written terms of such 
contract, being explanatory of what * 
is the reasonable time for delivery. — 
Rosa Brothers, Ln>. v. Shaw Sc Co., 
11917] 2 I. It. 367.-— IR. 
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Sect, 6 . — Effect of usage upon contracts: Sub-sect . 

2, C.; sub-sect, 3. Sect, 7.] 

contractors in a different sense from that (Cole- 
ridge, J.). — Brown v, Byrne (1854), 3 E. & B. 703 ; 
23 L. J. Q. B. 313 ; 23 L. T. O. S. 154 ; 18 Jur. 700 ; 
2 W. R. 471 ; 2 0. L. R. 1599 ; 118 E. R. 1304. 
Annotations : — Could. Hall v. Janson (1855), 4 E. Sc B. 500. 
Apld. Lucas v. Brirtow (1858), E. B. & E. 907. Reid. 
Hughes v, Humphreys (1854), 1 Jur. N. S. 42 ; Cuthbert 
v. Gumming (1855), 10 Exch. 809 ; Phillipps v. Briard 
(1856), 1 H. & N. 21 ; Humfrey v. Dale (1857). 7 E. 8c B. 
266 ; Kirchner v. Venus (1859), 12 Moo. P. C. C. 361 ; 
Sweeting e. Pearce (1861), 9 O. B. N. S. 534 ; Abbott v. 
Bates (1875), 33 L. T. 491 ; Robinson v, Mollett (1875), 44 
L. J. C. P. 362 ; Johnson v. Raylton (1881). 7 Q. B. D. 438. 
Xentd. M'Kune v. Joynson (1858), 5 C. B. N. S. 218. 

646. .] — D. & Co., brokers employed 

by S. to purchase oil, dealt with T. & M , brokers, 
employed by pltf. to sell oil, without either brokers 
disclosing the names of their principals. D. Sc Co. 
delivered to T. & M. a note as follows : “ Sold this 
day for T. Sc M. to our principal ten tons of oil,” 
specifying the terms & price. The note was 
signed “ D. Sc Co., brokers.” D. & Co. did not 
disclose the name of their principal S. till after 
the lapse of an unreasonable time, when S. had 
become insolvent. In an action by pltf. against 
I). Sc Co. for not accepting the oil, pltf. proved a 
usage in the trade that when a broker purchased 
without disclosing the name of his principal he 
was liable to be looked to as principal : — Held : 
evidence of the usage was admissible as not 
contradicting the written instrument, but explain- 
ing its terms or adding a tacitly implied incident. — 
Dale r. Humfrey (1858), E. B. & E. 1004 ; 6 
W. R. 854 ; 120 E. R. 783 ; sub nom. Humfrey 
v. Dale & Morgan, 27 L. J. Q. B. 390 ; 31 
L. T. O. 8. 328 ; 5 Jur. N. S. 191, Ex. Ch. 

Annotation — FoUd. Fleet v. Mfirion (1871), L. R. 7 Q. B. 

126 ; Hutchinson v. Tatham (1873), L. K. 8 C. P. 482. 
Distd. Miller, Gibb v . Smith & Tvrer, [1917] 2 K. B. 141 ; 
Westacott v, Hahn, [191 8 J 1 K. B. 495. Consd. Palgrave, 
Brown v, S.S. Turid, 11922] 1 A. O. 397. Refd. Myers v. 
Sari (1860), 3 E. & E. 306; Field v. Lolean (1861), 6 
H. & N. 617 ; Robinson v. Mollett (1875), 33 L. T. 544 ; 
Pike v. Ongley (1887), 18 Q. B. D. 708 ; Re North Western 
Rubber Co. & H< It ten bach, [1908] 2 K. B. 907 ; Produce 
Brokers Co. v. Olympia Oil & Cake Co., 11916] 1 A. C. 
314 : Produce Brokers Co. r. Olympia Oil & Cake Co., 
[19171 1 K. B. 320: Re Sutro 8c Heilbut, Symons. 
(10171 2 K. B. 348. Mentd. Southwell v. Bowditch (1876), 
1 C. P. D. 376. 

647. Whether evidence contradictory — Limi- 
tation of general words*— According to particular 
trade.] — Where general words are used, evidence 
which shows that in a particular trade they have 
a more limited meaning is not contradictory 
(Wilde, B.). — Miller v. Tetherington (1861), 6 
H. Sc N. 278 ; 30 L. J. Ex. 217 ; 3 L. T. 893 ; 7 
Jur. N. S. 214 ; 9 W. R. 437 ; 1 Mar. L. C. 39 ; 
158 E. R. 114 5 affd. (1862), 7 H. & N. 954, Ex. Oh. 
Annotations : — Xentd. Stewart v. West ludia 8c Pacific S.S. 

Co. (1873), L. R. 8 Q. B. 88 ; British & Foreign Marine 
Insoe. v. Gaunt., L1921) 2 A. C. 41. 

648. Not admissible to vary.] — A payment by 
the vendee of goods to the broker is good, if the 
name of the principal be not disclosed, although 
the vendee knows that the broker sells for some 
unknown principal. But a payment in such case 
would not be good, if it varied from the original 
terms of the contract. Evidence of a custom to 
that effect is not admissible. — Campbell v, Hassel 
(1816), 1 Stark. 233. 

Annotation : — Oonsd. Soott v. Irving (1830), 1 B. 8c Ad. 605. 

649. .]— Menzies v. Lightfoot, No. 598, 

post . 

550 . In a material manner.] — If a written 

Contract for the sale of goods specified no time for 
delivering them, in an action for not delivering 
them, it is not competent to give parol evidence 
that it was a condition of sale that the goods 


[ should be taken away immediately, or that by the 
I usage of trade where goods are sold to be delivered 
I at a distant day, the time is always mentioned in 
! the written contract. — Greaves v, Ashun (1813), 
3 Camp. 420, N. P. 

! Annotations : — Folld. Ford v. Yates (1841), 2 Man. Sc G. 549. 

Reid. Startup v. Macdonald (1841), 2 Man. & G. 395 ; 

I Spartall v Benecke (1850), 10 C. B. 212. Xentd. Hamor 
■ v . Groves (1855), 3 W. R. 168. 

551 By adding new condition.] — By 

charterparty deft, covenanted to pay freight for a 
cargo, at a certain rate per ton, freight measure- 
ment. To an action of covenant for non-payment 
of freight, he pleaded that by the usage of the 
particular trade an account must be produced to 
the freighter by the owner, before he could demand 
payment of the freight, & that no such account 
was delivered ; & that it was the duty of pltf. to 
deliver a freight measurement, Sc that he had not 
done so : — Held : these pleas were bad, as the 
usage so pleaded would create a new condition, & 
vary the terms of the original contract. — Gibbon 
v . Young (1818), 8 Taunt. 254 ; 2 Moore, C. P. 
224 ; 129 E. R. 381. 

552. .] — Pettitt v. Mitchell (1842), 4 

Man. & G. 819 ; 5 Scott, N. R. 721 ; 12 L. J. C. P. 
9 ; 6 Jur. 1016 ; 134 E. R. 337. 

Annotations : — Refd. Isherwood v. Whitmore (1842), 10 

M. & W. 757. Mentd. Isherwood v. Whitmore (1843), 11 

M. & W. 347. 

553. .] — Resps. agreed to supply to applts. 

“ the whole of the steel required by you,” for 
certain works then in course of construction. The 
contract was made subject to certain general 
terms & conditions, which contained the clause 
“ The estimated quantity of steel we understood 
to be 30,000 tons more or less ” : — Held : resps. 
were entitled to supply all the steel required in 
excess of the estimated quantity of 30,000 tons, 
& the contract was not qualified or affected by the 
clause stating that the estimated quantity was 
“ 30,000 tons more or less ” ; & evidence of an 
alleged custom in the Glasgow steel trade, as to 
the interpretation of contracts containing such a 
clause, was not admissible. 

The principle is the same in both countries, you 
[ may translate the words of a contract, you cannot 
j vary or alter it (Lord Halsbury, 0.). — Tancred, 
Arrol & Co. v. Steel Co. of Scotland (1890), 
15 App. Cas. 125 ; 62 L. T. 738, H. L. 

Annotations : — Refd. Kensington Electric Lighting Co. v. 

Notting Hill Electric Lighting Co. (1918), 82 J. P. 197. 

Mentd. Caledonian Insce. v. Gilmour, [1893] A. C. 85 ; 

Bourne v. Keane, [1919] A. C. 815. 

Construction inconsistent with terms 

expressed.] — See No. 544, ante . 

554. Not admissible to alter or control.] — Cuth- 
bert v, Cumming, No. 700, post . 

555. .] — Harrison v. Universal Marine 

Insurance Co., No. 326, ante, 

556. Not admissible to destroy.] — The custom 
of the trade may qualify a contract, but it cannot 
destroy it (Day, J.). — Howcroft v. Laycock 
(1898), 14 T. L. R. 460 ; 42 Sol. Jo. 572. ♦ 

| Annotations : — Mentd. Wallis Son 8c Wells v. Pratt & Haynes, 

I [1910] 2 K. B. 1003; Harrison t>. Knowles & Foster, 
[1917] 2 K. B. 606. 

Intention to exclude.] — See Sect. 8, post. 


Sub-sect. 3. — Particular Contracts, 

See, generally , Part III., post 
Leases.l — See Agriculture, Vol. II., pp. 10-40, 
Nos. 31-225 ; Landlord Sc Tenant. 

Building contracts.] — See Building Contracts, 
Vol. VII., p. 447, No. 406. 
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Contracts by agents.]— Nee Agency, Vol. I., pp. 
635-637, Nos. 2576-2590. 

Contracts between agent & principal.] — See 
Agency, Vol. I., p. 490, No. 1068 ; p. 514, Nos. 
1773, 1778, 1779 ; p. 527, No. I860 ; p. 540, No. 
1985. 

Charterparties & bills of lading.] — See Shipping. 
Customs of the port.] — See Shipping. 

Insurance.] — See Insurance. 

Sale of Goods.] — See Sale of Goods. 

Shipping.] — See Shipping. 

Stock Exchange.] — See Stock Exchange. 

Other contracts.] — See particular Titles, passim . 


Sect. 7. — USAGE AS EVIDENCE IN CONSTRUC- 
TION OF ACTS OF PARLIAMENT, CHARTERS 
AND OTHER INSTRUMENTS. 

Usage as evidence in reference to charitable 
trusts, see Charities, Vol. VIII., pp. 334, 335, 
Nos. 1205-1231. 

Usage as evidence in construction of charters 
of corporations, sec Corporations, Vol. XIII., 
pp. 294, 298, 309, 339, Nos. 253-200, 300, 414, 775. 

Usage as evidence in construction of royal 
grants, see Constitutional Law, Vol. XI., pp. 
573-574, Nos. 732-744. 

Usage as evidence in construction of contracts, 
see Part II., Sect. 0, ante. 

557. General rule.] — The principle that when an 
instrument contains an ambiguity evidence of 
user under it may be given in order to show the 
sense in which the parties used the language 
employed, applies to a modern as well as to an 
ancient instrument, & where the ambiguity is 
patent as well as where it is latent. — W atcham v. 
A.-G. of East Africa Protectorate, [1919] A. C. 
533 ; 87 L. J. P. C. 150 ; 120 L. T. 258 ; 34 T. L. R. 
481, P. C. 

Annotation : — Mentd. Belton v. Boss, Ratcliffo & G ret ton, 
[1022] 2 Ch. 440. 

558. .] — Where parcels are described in 

old documents by words of a general nature or of 
doubtful import, evidence of usage is proper to bo 
received to show what they comprehend. — W ater- 
park (Lord) v . Fennell (1859), 7 H. L. Cas. 050 ; 
33 L. T. O. S. 374 ; 23 .T. P. 043 ; 5 Jur. N. S. 
1135 ; 7 W. R. 034 ; 11 E. R. 259, H. L. 

Annotations .—Consd. Watcham v. East Africa Protectorate, 

[1010 J A. G. 633. Refd. Van Dicman’s Land Co. r. Table 
Cape Marine Board, [1906] A. C. 92. Mentd. Hastings 
Corpn. v. (1874), L. It. 19 Eq. 658 ; Devonshire v. 

f chii n <1887) ’ 20 Q * B * JD ‘ 263 ; Pgyott 1>etrf5 » I1894J 

559. -.] — It is quite true that neither con- 
trary practice nor disuse can repeal the positive 
enactment of a statute, but contemporaneous & 
[continuous usage is of the greatest efficacy in law 
for determining the true construction of obscurely 

Tamed documents (Lord Hatherley, C.). — 
taBBERT v. Purchas (1871), L. R. 3 P. C. 005 ; 
Moo. P. C. O. N. 8. 468 ; Bro. Ecc. Rep. 162 ; 
® £ Eccl- 33^ 35 J. P. 452 j 19 W. R. 898 ; 

HTimsm'T fe 0 " 1 Advocate *. Walker Trustees, 

i UbUi A. c. 06; Bourne v. Keane, fldioi a. n 
M»ntd. Boyd r. Phllipotte (1874)7 L R. 4 A. & E.* 297 ; 


Martin v. Mackonoehie (1871), L. R. 

P. D. 125 ; Ridsdalo r. Clifton 


, .. .. 4 A. & E. 279 ; 

Hudson v. Tooth (1877), P. tx 125 ; Ridsdalo r. Clifton 
(1877), 2 P. D. 276 ; Serjeant v. Dale (1870), 43 J. P. 220 ; 
Hey wood v. Manchester Bp. (1884), 12 Q. B. D. 404 ; Read v. 
Lincoln Bp., [1892] A. C. 644 ; lie Robinson, Wright v. 
Tugwell, [1897] 1 Ch. 86 ; Gore-Booth v. Manchester Bp., 
[1920] 2 K. B. 412 ; Rhondda’s Claim, [1922] 2 A. C. 339. 

560. .] — Where the penning of a statute 

is dubious, long usage is a just medium to expound 
it by (per Cur.). — Sheppard v. Gosnold (1672), 
Vaugh. 159 ; 124 E. R. 1018. 

Annotations: — Reid. A.-G. v. Chitty (1744), Park. 37; 
Buckinghamshire v. Drury (1762), Wilm. 177 ; He Aaron, 
Exp. Lowe (1832), 1 L. J. Bey. 54 ; Fennoy Poeragc Claim 
(1856), 8 State Tr. N. S. 723. Mentd. R. v. Hombee (1691), 
Freem. K. B. 331 ; Anon. (1697), 1 Ld. llaym. 388 ; 
Courtney c. Bower & Kingston (1700), 1 Ld. llaym. 601 ; 
CampUn v. Bullman (1761), Park. 198 ; Mitchell v. Torup 
(1766), Park. 227 ; Leggo v. Boyd (1845), 1 C. B. 92 ; 
Barrow v. Amaud (1846), 6 L. T. O. S. 453. 

561. Admissible to explain doubtful words — 
Acts of Parliament.] — Local usages do not control 
or affect the construction of Acts of Parliament. 

Where the words of an Act of Parliament aro 
clear, usage can never be attended to, but in doubt- 
ful cases & where they are ambiguous, general & 
contemporary usage may be material to show the 
sense in which the public have received a public 
law (Grose, J.). — R. v. Hogg (1787), 1 Term Rep. 
721 ; Oald. Mag. Cas. 200 ; 1 Bott’s Poor Law, 
0th ed. 159 ; 99 E. It. 1341. 

Annotations .—Reid. Income Tax Special Purposes Comrs. 
v. Pcinscl, [1891] A. C. 531. Mentd. R. V. Brighton Gas 
Light Co. (1820), 5 B. & C. 466 ; Brown v. Granville 
(J 833),. 10 Bing. 69; R. v. Liverpool Exchange Pro- 
prietors (1834), 1 Ad. & El. 405 ; R. v. Haslam (1851), 17 
Q. B. 220 ; Tyne Boiler Works Co. v. Longbenton Over- 
seers (1886), 18 Q. B. I). 81 ; Kirby v. II mulct Union 
(1905), (1904-1908), 1 Konst. Rat. App. 225. 

562. Not when defendants not parties 

to usage.] — Usage or acquiescence in a particular 
construction of a statute, founded upon alleged 
circumstances & practice, to which the individual 
defenders were not parties, could not relevantly 
be admitted as evidence of such construction to be 
binding on those defenders. — Ewing v . Burns 
(1839), Macl. & Rob. 435 ; 9 E. R. 100, H. L. 

553 . Contemporaneous usage to 

interpret ancient statute.] — A club which is governed 
by rules prescribing the amount of the annual sub- 
scription, but not containing any provision for the 
amendment or alteration thereof, cannot by a 
resolution passed by a majority of the members 
present at a general meeting raise the amount of 
the subscription so as to bind existing members, & 
the ct. will interfere by injunction to restrain the 
expulsion of a dissentient member for refusing 
to pay the increased subscription. 

No doubt, in the case of a very ancient statute, 
where the words are ambiguous, you may refer 
to the eonUmporanea expositio of usage as the 
interpreter of a doubtful law. Here nothing is so 
doubtful as to require a reference to usage for its 
interpretation, even if usage were admissible for 
the purpose of construction where everything is 
quite modern (Joyce, J.). — Harington v. Sendall, 
[1903] 1 Ch. 921 ; 72 L. J. Ch. 390 ; 88 L. T. 323 ; 
19 T. L. R. 302 ; sub nom . Harrington v . Sendall, 
51 W. R. 403 ; 47 Sol. Jo. 337. 

Annotation : — Mentd. Morgan v. Driscoll (1922), 38 T. L. R. 
251. 


PART It SECT. 7. 

l^ 7 L gcncraf rule .}— One of the 
gogt Bettted rules of law for the con- 
o f . ambiguities in ancient 
instruments is, that you may resort to 
contemporaneous usage to ascertain 
the meaning of a deed. — A -G v 
le£^ NI> (1842) ’ 1 Dr< & War. 353; 

the 1 construction of 
pnewnt grants & deeds, evidence Is 


admissible as to the manner of which 
the thing granted has always been 
possessed & used, for so the parties 
thereto must be supposed to have 
intended. This principle does not 
apply unless there is an ambiguity. 
Consequently, while in a case of 
ambiguity the ct. will uphold that 
construction of a deed which justifies 
a long usage as to the application of 
trust funds, the ct. will not, where 
there Is an ambiguity, accept an 


erroneous interpretation though con- 
sistent with usage, so as to sanction 
a manifest breach of trust. — Kulada 
Phosajd Dkohoria v. Kali Das Naik 
(1914), I. L. R. 42 Calc. 636.— IND. 

561 L Admissible to explain doubtful 
words — Acts of Parliament .] — Proof of 
usage is allowed to explain an 
ambiguous clause in a private statute 
as to levying harbour dues. — G ibd- 
wood 3c Co. v. Campbjcll (1829), 7 
Sh. (Ct. of Sess.) 840.— SCOT. 

B 2 
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Seel, 7 , — Usage as evidence in construction of Acts 
of Parliament , charters and other instruments . 
Sect . 8.] 

564. But not subsequent user.] — No 

amount of subsequent user will control the plain 
meaning of an Act of Parliament ; but where the 
meaning is not plain, a continuous user, extending 
over many years, may be called in aid to show 
what the true meaning is. — Dublin Corpn. v. 
Trinity College (1903), 88 L. T. 305, H. L. 

505 , Charters.] — A.-G. v. Shrewsbury 

Town (1726), Bunb. 215 ; 145 E. R. 652. 

566. .] — The Crown, by charters, 

granted & confirmed to the master, pilots, & 
seamen of Newcastle upon Tyne, & their successors 
certain duties, called primage, from all persons 
being owners of any goods which should thereafter 
be brought in any ship from beyond the seas into 
the river Tyne, & every free merchant, & other 
inhabitant of Newcastle arriving with their ships 
within the river should pay the duties. Goods 
had been brought into the river from ports beyond 
the seas, in a ship of which deft, was not the owner. 
Deft., a merchant at Newcastle, as importer, there 
landed, entered, & warehoused them. The goods 
then belonged to merchants in London, for whom 
deft, had so landed, entered, & warehoused them 
gratuitously ; the invariable usage had been to 
treat as “ the owner,” the importer: — Held: by 
the designation of “ owners ” in the charters, 
usage showed the importers were intended, & deft, 
having acted gratuitously for the London mer- 
chants (the owners) did not abridge his liability. — 
Newcastle (Master Pilots) v. Hammond (1849), 

4 Exch. 285 ; J8 L. J. Ex. 417 ; 14 L. T. O. S. 223 ; 
154 E. R. 1219. 


Annotation : — Mentd. Kibble Navigation Co. v. Hargreaves 
(1850), 17 C. B. 885. 


567. Not if charter of recent date.] — 

R. v . Grosvenor (1734), 7 Mod. Rep. 198 ; Kel. W. 
280 ; Ridg. temp. H. 41 ; 87 E. R. 1 187. 

568. — - — Contemporaneous usage.] — 

Usage will be good or bad according to circum- 
stances. Where the words of a charter are 
equivocal, & it stands indifferent, how to interpret, 
contemporary usage will explain the words (Loud 
Mansfield, C.J.).— R. v. Johns (1772), Lofft, 76 ; 
98 E. R. 541. 


569. & continuing.] — Semble: 

contemporaneous & continuing usage may be 
resorted to in aid of the construction of doubtful 
words in an old charter. — R. v. Osbourne (1803), 
4 East, 327 ; 102 E. R. 856. 

570. Long usage.] — Where the 

words of a charter are doubtful, they may be 
explained by long usage. — Blankley v. Win- 
STANLEY (1789), 3 Term Rep. 279 ; 100 E. R, 574. 
Annotations Refd. Renneil v. Lincoln Bp. (1825). .4 Bing. 

223. Mentd. Arnold v. Gaussen (1853). 8 Exch. 463 ; 

K. v. Beacon tree JJ., lb v. Wright (1915), 84 L. J. K. B. 

2230. 


571. Ancient & modern usage.]— 

Defts. were natives & merchants of Sunderland, 
which was a creek or member of the port of 
Newcastle-upon-Tyne. They brought their own 
goods by sea in their ships into Sunderland, & 
refused to pay the primage on such goods claimed 
by the corpn. of Newcastle-upon-Tyne, on the 
authority of a charter of James II., & the corpn. 
thereupon brought an action against them to 
recover it. On the trial the corpn. put in the 
charter, & also gave evidence of ancient & modem 
usage, that all persons, including those resident 
in Sunderland, who being owners of goods brought 
them into Sunderland in ships from beyond sea, 
had paid primage. Defts. objected that the 


charter did not impose the liability to the payment 
of primage on Sunderland merchants bringing 
their goods by ship into Sunderland & that the 
evidence of usage was not admissible to aid in the 
interpretation of the charter ; — Held : the corpn. 
were not precluded by the charter from claiming 
primage in respect of goods imported into Sunder- 
land by Sunderland merchants ; the charter was 
not incompatible with such claim, & evidence of 
usage was admissible in support of it. — Bradley 
v . Newcastle (Pilots) (1853), 2 E. & B. 427 ; 
23 L. J. Q. B. 35 ; 18 Jur. 240 ; 1 W. R. 294 5 
118 E. R. 826; sub nom . Newcastle-upon- 
Tyne (Master Pilots & Seamen) v. Bradley, 
22 L. T. O. S. 291 ; 1 0. L. R. 479, Ex. Ch. ; affg. 
S. C. sub nom . Newcastle upon Tyne (Master 
Pilots & Seamen) v. Bradley & Potts (1852), 
2 E. & B. 428, n. 

572. Not to contradict.] — But suppose 

the words of the charter are doubtful, the usage in 
this case is of great force ; not, that usage can 
overturn the clear words of a chapter, but if they 
are doubtful, the usage under the charter will 
tend to explain the meaning of them (Lord 
Mansfield, C.J.). — R. v . Varlo (1775), 1 Oowp. 
248 ; 98 E. R. 1068. 

Annotations: — Refd. R. v. Bellringer (1792), 4 Term Rep. 
810 ; Watcham v. East Africa Protectorate, [19191 A. C. 
533. 

573. .] — In ascertaining the 

meaning & effect of a charter, contemporaneous 
documents, proceedings in causes relating to it, 
& parol testimony may be resorted to in order to 
explain & give to the charter a construction, but 
not to contradict it. — Lucton School (Governors) 
v. Scarlett (1827), 2 Y. & J. 330 ; 148 E. R. 945, 
Ex. Ch. in Eq. ; affd. sub nom. Scarlet v. Free 
School in Lucton (Governors) (1836), 4 Cl. & 
Fin. 1, 11. L. 

574. Grant.] — Where a right of election is 

given by an old deed to any number of persons, 
usage is admissible evidence as to its construction 
& meaning. In the case of the public right in 
proof of usage, traditional evidence as to it is 
admissible. Aliter in case of private rights. — 
Withnell V . Gartham (1795), 6 Term Rep. 388 ; 

1 Esp. 321 ; 101 E. R. 610. 

Annotations : — Mentd. Grindlcy v. Barker (1798), 1 Bos. & P. 
229 ; Blackct v. Biizard (1829), 9 B. & C. 851 ; Wilkinson 
v . Malta (1832), 2 Cr. & ,1. 636 ; K. v. Mashiter (1837), 6 
Ad. & El. 153 ; Fell v. Charity Lands, Official Trustee, 
11898] 2 Ch. 44. 

575. .] - A grant of wreck was made 

by Hen. II. to the proprietors of certain laqds on 
the coast, & confirmed by Hen. VIII. The 
proprietors of those lands having, forty years ago, 
with a view to reclaim sea mud, run an embank- 
ment across a small bay, which was used to be left 
almost dry at low water, & having ever since 
asserted, without opposition, an exclusive right 
to the soil of the bay, though the bank was forced 
by tempest : — Held : such usage was evidence 
whence anterior usage might be presumec^ which, 
coupled with the general terms of the grant, 
served to elucidate it, & to establish the right so 
asserted. — C had v. Tilsed (1821), 2 Brod. & Bing. 
403 ; 5 Moore, C. P. 185 ; 129 E. II. 1022. 
Annotations .--Refd. Healy v. Thom (1870), 18 W. R. 1004 ; 

Watoham v. East Africa Protectorate, [1919] A. C. 533. 

576. Modern usage.] — All ancient 

documents, where a question arises as to what 
passed by a particular grant, can be explained by 
modern usage (Parke, B.). — Beaufort (Duke) v. 
Swansea Corpn. (1849), 3 Exch. 413 ; 12 L. T. O. S. 
453; 154 E. R. 905. 

Annotations : — Apld. Waterpark v. Fennell (1859), 7 H. L. 
Can. 651. Consd. Hastings Corpn. v. Ivall (1875), L. R. 
19 Eq. 558 ; Saltash Corpn. v. Goodman (1881), 7 Q. B. D. 



Part II.— Usages Generally, 


53 


106; Devonshire t?. Pattlnson (1887), 20 0. B. D. 203 ; 
Hutton Harbour Improvement Co. v. Plymouth Town 
Ordns. (1890), 63 L. T. 772. Reid. Re Alston s Estate 
(I860), 28 L. T. O. S. 337 ; A.-G. r. Hanmor (1858), 27 
L. J. Cli. 837 ; The Abonema, The Hillorod, The Florida, 
The Albania, The Adjutant, 1191U] P. 41. Mentd. Penryu 
Corpn. v. Holm (1877), 37 L. T. 133 ; Lord Advocate r. 
Young, N. B. Ry. v. Young (1887), 12 App. Cas. 544. 
577. Contemporary usage.] — Con- 

temporaneous usage may be resorted to for the 
purpose of explaining any uncertainty or am- 
biguity in ancient grants (Coltman, J.). — Doe d. 
Kinglake v. Beviss (1849), 7 C. B. 456 ; 18 
L. J. C. P. 128 ; 12 L. T. O. 8. 452 ; 137 E. R. 181. 


Anmitationn : — Distd. Hastings v. N. E. Ry., [1899] 1 Ch. 
656. Reid. Waterpark v. Fennell (1859), 7 H. L. Cas. 
651 ; Do La Warr v. Miles (1881), 29 W. R. 809. Mentd. 
Whaley v. Carlisle (1867), 15 W. R. 1183; Hudson & 
Humphrey v. Swfftsurc (Owners), The Swiftsuro (1900), 
82 L. T. 389 ; Ward «. Pitt, Lloyd v. Powell Duffryn 
Steam Coal Co., [1913] 2 K. B. 130. 


578. Contemporaneous usage — Not agree- 

ment for lease — Made 35 years ago.] — By an agree- 
ment under seal dated in 1854, & made between H., 
the owner in fee of land, & a railway co., while a 
bill — which subsequently became an Act — was 
before Parliament to enable the co. to construct 


certain railways intended to pass to a great extent 
over H.’s land, it was agreed that II. should, 
immediately after the passing of the bill, grant to 
the co., by lease in the form set out verbatim in the 
agreement, a “ way-leave ” over his land, with the? 
right to make <fc use the railways thereon. No 
formal lease w r as ever executed, but the co. entered 
on H.’s land & constructed the railways. One of 
them, the “ M. branch,” partly crossed ll.’s land, 
& coal was carried over it to Port B. For upwards 
of forty years from the date of the agreement rent 
was paid by the co. for coal carried over this 
branch so far only as it crossed If.’s land, the parties 
acting throughout on the assumption that under 
the agreement no rent was payable for coal not 
carried over II. ’s land. In an action brought by 
11. *s successor in title to the land against the co. 
claiming that, according to the true construction 
of the agreement, rent was payable for coal passing 
over any part of the M. branch to Port B., whether 
it crossed his land or not : — Held : the agreement 
could not be regarded as an ancient document 
capable of being construed by the light of con- 
temporaneous usage, but must be construed 
according to its literal meaning. — Hastings (Lord) 
v. North Eastern Ry. Co., [1899] 1 Ch. 656 ; 68 
L. J. Ch. 315, C. A. ; affd. sid) norn. North Eastern 
Ry. Co. v . Hastings (Lord), [1900] A. C. 260, 
H. L. 


Annotation* -Reid. Van Diemen’s Land Co. v. Table Cape 
Marino Board, [1906J A. (!. 92 ; Watcham v. East Africa 
Protectorate, [1919] A. C. 533. Mentd. Brown v. Peto, 
[1900] 2 Q. B. 653 ; A.-G. v. Tamwortli R. D. C, (1901), 
85 L. T. 190 ; Eckersley v. Wigan Coal & Iron Co. (1910), 
h ? 64 ; Hong- Kong & China Goa Co. v . Glen 
(1914), 110 L. T. 859. 

[ 579. Trust deed — Contemporary usage.]— 

■ If an instrument be doubtful in its terms, it is tc 
be interpreted by contemporaneous usage ; & ii 
there has been a long usage in the application oi 
funds to purposes which may be warranted upon 
one construction of the instrument, but which may 
f not be warranted upon another, the ct. will lean 
; to that construction, provided it be doubtful 
' which will best correspond with the mode in which 
i the funds have been lor so long a period applied ; 
! but no usage for a length of time will warrant the 
I ct. in making a decree in contradiction to a clear & 
t express trust. — A.-G. v . Rochester Corpn. (1854) 
5 De G. M. & G. 797 ; 23 L. T. O. S. 104 ; 4S 
I E. R. 1079, L. JJ. 

1 ^notation* : — Reid. A.-G. r. Sidney Sussex College (1869) 
4 % App. 722. Mentd. Re Campden Charities (1881) 
io LA. mj * 310. 


580. Where words not ambiguous — Rules ol 
modern club — Usage inadmissible.] — Harington v. 
Sendall, No. 563, ante . 


Sect. 8. — EXCLUSION, MODIFICATION AND 
EXTINGUISHMENT OF USAGES. 


Usage admissible in evidence to annex terms — 
Unless expressly or impliedly excluded in contract.] 

— See Sect. 6, sub-sect. 2, A., ante. 

581. Exclusion of — Intention to exclude — 
Question of law.] — Parker v. Ibbetson, No. 725, 
post . 

582. By express or implied terms in con- 

tract.] — Covenant to leave, at the end of a term, a 
water mill, with all fixtures, fastenings, & im- 
provements, during the demise, fixed fastened or 
set up in or upon the premises, in good plight & 
condition, reasonable use <fc wear only excepted : — 
Held : to include a pair of new mill-stones set up 
by the lessee during the term, although the? custom 
of the country authorised him to remove them. 
The evidence of the custom for tenants to remove 
stones of this kind, may account for the parties 
having resorted to such a covenant, to exclude any 
doubt on the question (Tindal, O.J.). — Martyr 
v. Bradley (1832), 9 Bing. 24 ; 2 Moo. & 8. 25 ; 
1 L. J. O. P. 147 ; 131 E. It. 523. 

Annotation : -Mentd. l*olp-<Jarew ?>. Western Counties & 
i General Manure Co. f [1920] 2 Ch. 97. 

583. * .]— Gibson v. Small, No. 462, 

ante . 

584. — .]— It is quite certain, that 

j general usages are tacitly annexed to all contracts 
I relating to the business with reference to which 

they are made, unless the terms of such contract 
j expressly or impliedly exclude them (Parke, B.). — 
Metzner v. Bolton (1854), 9 Exeh. 518; 23 
L. J. Ex. 130 ; 2 W. R. 302 ; 2 U. L. R. 685 ; 156 
! E. It. 221. 

I Annotations Consd. Produce Brokers Co.f. Olympia Oil 
[ & Cake Co., [19161 1 A. C. 314. Reid. Parker v. Ibbotson 

(1858), 27 L. .1. C. I\ 236. Mentd. Wheeler v. Bavldgo 
(1854), 9 Exeh. 668 ; Hanau v. Ehrlich, [1911] 2 K. B. 

I 1056. 


585. .] — Crouch v . Credit Foncier 

of England, No. 464, ante. 

586. Clause Inconsistent with usage.] 

— If the lease contain no stipulations as to the 
mode of quitting, the ofT-going tenant is entitled 
to his ’way going crop according to the custom of 
the country, even though the f orms of the holding 

i may be inconsistent with such a custom. 

I if any condition is found in the lease necessarily 
j repugnant to or inconsistent with the custom, 
the latter is excluded, for it can only be called in 
aid where the former is silent upon the subject 
(Tindal, C.J.). — Holding v. Pigott (1831), 7 
i Bing. 465 ; 5 Moo. & P. 427 ; 9 L. J. O. 8. C. P. 
i 125 ; 131 E. R. 180. 

j Annotate : — Consd. Munccy r. Dennis (1856), 1 H. & N. 216. 

: 587. .] — If upon the face of the 

I written agreement there is some clause which 
! expressly says “ we exclude the unwritten custom- 
! ary incident,” of course it is excluded ; & if there 
I is any written clause which is inconsistent with it 
» to such an extent as impliedly to exclude it, then 
too the unwritten clause must yield to & is ex- 
i eluded by the written one (Lord Blackburn). — 
; Tucker v. Linger (1883), 9 App. Cas. 508 ; 52 
! L. J. Ch. 941 ; 49 L. T. 373 ; 48 J. P. 4 ; 32 
W. R. 40, H. L. 

Annotations : — Consd. Re Constable & Cranswick (1899), 80 
L. T. 164 ; Produce Brokers Co. v. Olympia Oil fit Cake 
Co.. [1916] 1 A. C. 314. Mentd. Jersey f. Neath Union 
Grans. (1888), 52 J. P. 582 ; Dashwood v. Maniac, 11891J 
3 Ch. 306. 
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Sect • 8. — Exclusion, modification and extinguish- 
ment of usages* Part III . Sect. 1 : Sub-sects . 
1,2, 3, 4<fc5.] 

588. .] — By a charterparty a cargo 

of timber was to be shipped at a Baltic port & 
delivered at the Surrey Commercial Docks, 
London. The charterparty contained a clause, 
“ The cargo to be brought to & taken from along- 
side the steamer at charterers’ risk & expense, any 
custom of the port notwithstanding ” : — Held : the 
exclusion of the custom of the port related to the 
whole clause, & the shipowners were therefore only 
bound to deliver over the ship’s rail, & were not 
bound by any custom of the port of London re- 
quiring a shipowner to do work outside the ship. 

This clause of the charterparty means in my 
judgment, that in considering the obligations of 


the shipowner & the charterer as to loading & 
unloading the customs of the ports of loadingor 
discharge respectively are to be disregarded. The 
matter would then be governed by the general 
law (Homer, L.«t.). — Brenda S.S. Co. v. Green, 
ri 900 ] ] Q. B. 518 ; 69 L. J. Q. B. 445 ; 82 L. T. 
06 ; 48 W. B. 321 ; 16 T. L. K. 226 ; 44 Sol. Jo 
277 ; 9 Asp. M. L. C. 55 ; 5 Com. Cas. 195, C. A. 

589 , By parol evidence — Usage not referred 

to In written contract.]— F awkes v. Lamb, No. 
721, post. 

590. Modification of — By growth of new cus- 


tom.]— Moult v. Halliday, No- 202, ante. 

591. Extinguishment of— By habitual exclusion 
from contracts.] — Ropner & Co. v. Stoate, Hose- 
good & Co., No. 359, ante. 

Customs of the country.] — See Agriculture, 
Vol. II., pp. 10 et seq .; Landlord & Tenant. 


Part III. — Particular Usages. 


Sect. 1.— TRADE. COMMERCE AND INDUSTRY. 

Sub-sect. 1. — Bleachers and Calico Printers. 

592. Bleachers — To allow discount for prompt 
payment.] — Under an agreement to take off a dis- 
count above 5 per cent, for prompt payment, 
though according to the custom of the bleaching 
trade, creditor cannot upon failure charge more 
than 5 per cent . — Ex p. Aynsworth (1799), 4 
Yes. 078 ; 31 E. K. 350, L. O. 

Annotation : — Held. He Harvey, Exp. Pigou (1818), 3 Madd. 

130. 

593. Quarterly accounts — Option of cash 

payment — Or bill at three months.]— In order to 
prove that a particular usage exists in a trade 
carried on at A., evidence that the usage prevails 
at B. where the same trade is carried on is ad- 
missible, provided B. is in the vicinity of A., & 
there is an interchange of the trade in question 
between the two places. In order to prove a 
usage in a particular trade it must be shown that 
the usage is certain & reasonable, & so universally 
acquiesced in, that everybody engaged in the 
trade knows it or might know it if he took the 
pains to enquire. A general lien established in 
the bleaching trade at Nottingham, viz . that by 
the usage of the bleaching trade at Nottingham, 
accounts are made out quarterly, containing the 
charges made for the goods bleached during the 

revious three months ; at the option of the 

leachcr this amount is either payable in cash at 
once in which case discount at the rate of live 
per cent, is allowed, or else the bleacher draws 
a bill at tliree months upon debtor for the full 
amount ; & that bleachers may retain all goods 
sent to be bleached until they are paid all previous 
quarterly accounts, in case either no bills have 
been given for such account, or if given they have 
arrived at maturity & been dishonoured. — Plaice 
v. Allcock (1860), 4 F. & F. 1074. 

Lien for general balance .] — See Lien. 

594. Calico printers — Bound to take goods 
damaged in printing — Unless owner elects to take.] 
— Where, by the custom of the trade, a calico 
printer is bound to take goods damaged in the 
printing, the mere circumstance of their being 


damaged confers no such property in them on him 
as to authorise him to sell them, unless the owner 
has elected that he should take them. — Laclouch 
v. Towle (1800), 3 Esp. 114, N. P. 

Annotation : — Mentd. Wilson v. Andorton (1830), 1 B. & Ad. 

450. 

Lien for general balance.] — See Lien. 

Calico packers.] — See No. 692, post. 


Sub-sect. 2. — Brewers, Distillers and 
Publicans. 

See , generally , Intoxicating Liquors. 

595. For property in warehoused malt not to 
pass till re-measured. j — A warehouseman who, on 
receiving an order from the seller of malt to hold 
it on account of the purchaser, gives a written 
acknowledgement that he so holds it, cannot set 
up as a defence for not delivering it to the pur- 
chaser, that by the usage of trade the property 
in malt sold is not transferred till it is re -measured, 
& that before the malt in question was re-measured, 
the seller became bkpt. — Stonard v. Dunkin 
(1809), 2 Camp. 344, N. P. 

Annotations: — Mentd. Hawes v. Watson (1824), 2 B. & C. 
540 ; Gosling v. Biftiie (1831), 7 Bing. 339 ; Holl v. Griffin 
(1833). 10 Bing. 246 ; Woodley v. Coventry (1863), 2 
New Hep. 35 ; Biddle v. Bond (1865), 6 B. & 8. 225 ; 
Knights v. Wilton (1870), L. It. 5 Q. B. 660 ; Henderson 
v. Williams, [1895J 1 Q. B. 521. 

596. Whether brewer entitled to have prior 
charge on public house — For tnoney advanced to 
purchase lease — Publican uncertified bankrupt.] — 

Brewers advanced money to enable a publican to 
pay the consideration for the purchase of the lease 
of a public house. As soon as the lease was 
executed, they took a deposit of equitable mtge., 
accompanied by a memorandum of deposit, 
whereby the publican, after reciting the deposit 
to have been made by himself, stated its purpose, 
& that he undertook to execute a legal mtge., by 
way of underlease, when required. The publican 
turned out to have been at the time an uncer- 
tifleated bkpt. On a bill filed by the brewers, 
stating it to be the custom for these advances 
to be made, upon the understanding that the lease 


PART II. SECT. 8. 
g. Extinguishment of — By statute.] 
—The object of all the weights & 
measure#* Acts for the last half century 
was to abolish all local customs & make 
them illegal. — Collins v . Denny & 


Sons (1897), 31 Ir. L. T. 167.— IR. 

PART III. SECT. 1, SUB-SECT. 2. 

h. Incensed vintner — Basing yearly 
tenure — Though rent payable weekly .J 
— Evidence is admissible to prove a 


custom in the trade of licensed vint- 
ners, according to which the tenant 
paying licence is deemed to have a 
yearly tenure, although the rent 
reserved be payable weekly. — L undy 
v. Reilly (1857), 9 Ir. Jur. 397.— IR. 
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should, upon its execution, be delivered by the 
vendor immediately to the brewers, in exchange 
for the money advanced by them, without either 
the lease or money passing through the hands of 
the purchaser, & stating that the above transaction 
was completed in that way, & that the publican 
was introduced to the brewers by the lessor. 
Qu. : whether on such a case being established 
at the hearing the brewer’s lien would be held 
good. — Meux v . Smith, Seager v. Smith (1841), 
1 Mont. I). & De G. 390 ; 11 Sim. 410 ; 10 L. J. Ch. 
225 ; 7 Jut. 821 ; 59 E. R. 931, L. C. ; subsequent 
proceedings (1843), 2 Mont. D. & De G. 789. 
Annotations : — Reid. Bird v. Philpott, [1900] 1 Ch. 822 ; Re 
Connolly, Wood v . Connolly (No. 2) (1912), 106 L. T. 738. 

597. Equitable mortgage for beer supplied 

& to be supplied — Second mortgage to distiller — 
Subsequent advances with notice of second charge.] 

— In 1858, a publican deposited the lease of his 
public-house with defts., a firm of brewers, with 
a memorandum stating that the deposit was to 
secure payment of a sum of £200, as well as any 
other sums in which the depositor might become 
indebted to the brewers on any account, not 
exceeding £500. The brewers, in July, 1805, 
made the publican a further advance of £100. 
Four days after, the publican signed to pltfs., a 
firm of distillers, a memorandum, whereby he 
declared that the documents deposited with the 
brewers should, subject to the brewers’ charge, 
be a security to the distillers for a surn of £120 
then due, & all other sums that might thereafter 
become due, to the distillers. Notice of this 
second equitable mtge. was on the same day 
given by the distillers to the brewers. After the 
date of this notice the publican became indebted 
to the brewers in a further sum of money, the 
rice of beer supplied to the publican. The 
rewers claimed to be entitled, by virtue of a 
custom in the trade between brewers Sc publicans, 
to add this further sum to the amount secured 
by the deposit of the lease, in priority to the dis- 
tillers’ charge : — Held : the alleged custom was 
bad in law for want of mutuality, Sc for want of 
defined limits ; Sc further, it was imperfectly 
supported by the evidence. — I)aun v. City of 
London Brewery Co. (1809), L. R. 8 Eq. 155 s 
38 L. J. Ch. 454 ; 20 L. T. 001 ; 33 J. P. 547 ; 17 
W. R. 003. 

Annotation; — Folld. Monziea v. Llghtfoot (1871), L. U. 11 
Eq. 459. 

598. — .] — The lessee of a public- 

house in London executed at the public-house, Sc 
at the time of entering into possession thereof, a 
mtge. of his lease in favour of the brewer by whom 
the house was supplied with beer, to secure a 
sum already advanced, & future advances not to 
exceed in the whole a given sum. At the same 
time Sc place he charged the lease, 44 subject to 
the security already given,” to the brewer, with 
the repayment to the distiller who supplied the 
house with spirits of an advance made by him. 
The mtge. & charge were both executed in the 

S resence of the soirs. of the brewer Sc distiller, Sc 
lie latter there & then gave to the former a formal 
notice of the charge in favour of his client. After- 
wards the publican became indebted to the brewer 
for the pnee of beer supplied to the house., The 
lease haying been sold to the brewer under a power 
of sale in nis mtge. • — Held • in the absence of 
any express agreement, the distiller was entitled 
to he repaid his advancement out of the purchase- 
money in priority to the debt which had been in- 
curred to the brewer subsequently to the time 
when notice was given to him of the distiller’s 
charge 5 Sc this priority was not affected by a 


custom of trade alleged to exist between publicans, 
brewers Sc distillers in London. — M enzies v. 
Ligiitfoot (1871), L. R. 11 Eq. 459 5 40 L. J. Ch. 
501 ; 24 L. T. 095 ; 19 W. R. 578. 

599. Whether 4 ‘ seed barley 9 9 means barley At 
for malting.] — Pltf . , having heard that deft, had 
some barley to sell, went to his countinghouse, 
when his agent produced a sample which he said 
was 4 4 seed barley,” offered to cleft, at 39s., Sc if 
pltf. would take it at 40$. ho might have it. Pltf. 
looked at the barley Sc said it was a good sample 
of seed barley, Sc agreed to buy it. At pltf.’s 
request deft, wrote to the person who had offered 
it to him, saying that he would accept it, Sc asking 
what sort it was as it would do well for seed. 
Pltf. afterwards sold it under a warranty in writing 
as 44 Chevalier seed barley.” It turned out that 
it was 44 barley bigg,” a species of barley unfit 
for malting purposes ; Sc the person to whom 
pltf. had sold it recovered damages against him 
for the breach of warranty: — Held: (1) there 
was no warranty by deft, that the barley was 
44 seed barley ” ; (2) the contract was satisfied by 
the delivery of barley fit for sowing ; & if the term 
44 seed barley ” meant barley fit for malting pur- 
poses, that ought to be shown by clear Sc irresistible 
evidence. — Carter v. Crick (1859), 4 H. Sc N. 
412 ; 28 L. J. Ex. 238 ; 33 L. T. O. 8. 100 ; 7 
W. R. 507 ; 157 E. R. 899. 

600. Malting agent — Not usually legal or 
equitable owner — Barley & malt paid for by brewers.l 
— It was agreed that the judges of the divisional 
ct. should have the power of drawing inferences 
of fact, Sc they have come to the conclusion that, 
from the notoriety of the mode in which the business 
of a malting agent is carried on, no creditor dealing 
with him could have failed to be aware that in 
many instances lie is not the legal or the equitable 
owner of the barley or the malt, & that the barley 
& the malt are in truth paid for by the brewers 
(Brett, L.J.). — Harris v. Truman (1882), 9 
Q. B. D. 204 ; 51 L. J. Q. B. 338 ; 40 L. T. 844 ; 
30 W. R. 533, O. A. 

Annotations : — Mentd. Re Van Laun, Ex p. Chat, tort ou 
(1907), 76 Jj. J. K. B. 644 ; Chelstiaiu & Woldingham 
Assocn. v. Hayward (1911), 76 J. P. 52. 

601. Meaning of 4 4 loans 99 in sale of public 
house — Loans from brewers & distillers.] — Heitz- 
mann v. Gowenlock (1891), 7 T. L. R. 011, O. A. 

Usages involving reputed ownership in bank- 
ruptcy.] — Sec Bankruptcy Sc Insolvency, 
Vol. V., pp. 800, 807, Nos. 0880, 0887, 0893. 


Sub-sect. 3. — Builders. 

See, generally , Building Contracts, Engineers 
Sc Architects, Vol. VII., pp. 331-451. 


Sub-sect. 4. — Carriers. 

See ^generally, Carriers, Vol. VIII., pp. 5-228. 
Lien of Carriers.] — See Carriers, Vol. VIII., 
p. 220, Nos. 1400-1409. 


Sub-sect. 5. — China and Pottery Trades. 

602. China trade — Customary holidays.] — 
Where a workman is hired for a year to work at 
a particular trade, the China trade, under a 
written agreement, which says nothing as to any 
periods of absence allowed to the workman, parol 
evidence may be given that it is the custom of 
the particular trade for the workmen employed 
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Sect . 1. — Trade, commerce and industry: Sub-sects, 
5, 6, 7 <fc 8,] 

in it to take certain holidays, & to absent them- 
selves on such occasions from their work without 
the permission of their masters. The sessions 
should not send up a case with a view to its being 
re-heard by them, but should decide both ways 
provisionally. 

If the evidence had been admitted, it might 
have shown a custom so universal that no work- 
man could be supposed to have entered into this 
service without looking to it as part of the con- 
tract. & the supposed condition is not inconsistent 
with the written agreement ; for that is merely 
to work at a trade from Nov. 11, 1815 to Nov. 11, 
1817, which does not necessarily bind the party 
for every part of the whole year. The evidence, 
therefore, might have been receivable for the 
purpose of qualifying the contract (Lord Den- 
man, C.J.). 

I have always understood that general usage 
was evidence in a case of this kind, on the ground 
that its notoriety makes it virtually part of the 
contract. The evidence offered here was within 
that principle & not contradictory to the written 
agreement (Coleridge, J.). — It. v. Stoke upon 
Trent (Inhabitants) (1843), 5 Q. B. 303 ; Dav. 
& Mer. 357 ; 13 L. J. M. C. 41 ; 2 L. T. O. 8. 148 ; 
8 J. P. 107 ; 8 Jur. 34 ; 114 E. It. 1203. 

Annotations : — Consd. Dovonald u. llosHor, ! 19061 2 K. 1*. 

728 ; Meek v. l*ort of London Authority O H 8), 119 L. T. 

190. Mentd. it. V. Kestevcu JJ. (1844), 8 Jur. 445. 

603. Pottery trade — To work from Martinmas 
to Martinmas subject to one month’s notice — 
Duty of potter’s printer “ to find transferrer.”] — 

ltesp., who was an earthenware manufacturer, 
employed applt. as a potter’s printer, &. by the 
custom of the potting trade the employment was 
from Martinmas to Martinmas, subject to a month’s 
notice on either side. By the custom of the trade 
it was the duty of applt. to iind a person called 
a “transferrer” to assist him. — Grainger v. 
Aynsley, Bromley v. Tams (1880), 0 Q. B. 1). 
182 ; 50 L. J. M. C. 48 ; 43 L. T. 008 ; 45 J. P. 
142 ; 29 W. R. 242. 

Annotation: — Mentd. Morgan v. London General Omnibus 

Co. (1884), 48 J. P. 503. 


Sub-sect. 0. — Cloth, Linen and Silk Trades. 

604. Cloth merchants — To send goods for in- 
spection.] — Wood v, Wood, No. 340, ante. 

006. Cloth not approved & returned by 

tailor — Lost in transit — Need not be paid for.] — 
Semble : there is not any custom in the cloth 
trade, by which a tailor, who receives cloth from 
a clothier which he does not approve, is bound to 
pay for it, if, when sent back, it does not reach the 
seller, unless he shows that he has delivered it to 
the seller’s order in writing. — Davies v, Halton 
(1831), 5 C. & P. 69, N. P. 

606. Linen merchants — Credit to American 
correspondents for twelve months — Interest at five 
per cent, subsequently.] — A usage appears to have 


existed in the American linen trade for merchants 
in this country to allow to their American 
correspondents twelve months’ . credit, & then to 
charge them five per cent, for interest, & for the 
tradesmen here to allow the merchant fourteen 
months’ credit, & then to charge five per cent. — 
Eddowes v. Hopkins (1780), 1 Doug. K. B. 376 ; 
99 E. R, 242. 

Annotations : — Mentd. Richardson v. Hellish (1825), 3 Bing. 
334 ; Amott r. Rodfern (1826), 3 Bing. 353 ; Comer v. 
Shew (1838), 1 Horn & H. 215; Marianski v. Cairns 
(1852), 19 L. T. O. S. 277 ; L. C. & D. Ry. v. S. E. Ry., 
[1893] A. C. 429. 

607. Credit to merchants from tradesmen 

for fourteen months — Interest at five per cent, 
subsequently.] — Eddowes v . Hopkins, No. 606, 
ante . 

608. Usual credit three months.] — Swan- 

cott v. Westgartk (1803), 4 East, 75 ; 102 

E. R. 758. 

Silk merchants — Lien for general balance.] — 

See Lien. 


Sub-sect. 7. — Coal Trade. 

Customs of the port.] — Sec Shipping and Navi- 
gation. 

609. London port dues on coals from New- 
castle.] — Coals sent from Newcastle to London pay 
a port duty according to the Newcastle chaldron. 

Undoubtedly these special port duties may 
be maintained in law, but they cannot be sup- 
ported by any other evidence but that of im- 
memorial prescription. The prescription must 
apply to the case before the Ct. ; & the usage 
being clearly proved to be, that- coals coming from 
Newcastle have always paid according to the 
Newcastle measure, deft-, cannot alter the case by 
proving that coals coming from other ports have 
paid different duties (Lord Kenyon). — Linskill 
v. Read (1795), Peake, Add. Cas. 68, N. P. 

610. Delivery daily —Payment at end of month 
— By bill at two months.] — Evidence that accord- 
ing to the custom of the trade pltfs. delivered coals 
to II. daily, & that at the end of every month he 
gave a bill, payable in two months ; — Held : not 
sufficient- to charge deft, upon a guarantee for the 
payment of coals to be delivered to II. at a credit 
of two months from the delivery. — IIoll v. Hadley 
(1828), 5 Bing. 54 ; 2 Moo. & P. 136 ; 130 E. R. 
980. 

611. To allow demurrage — & for “ baulk days.”] 

—Horne v. Cory (1837), 6 L. T. 257. 

612. London coal trade — Usage of coal mer- 
chants to hire barges — Name of hirer painted on 
barges.] — A coal -merchant had hired barges of deft., 
it being the custom for coal -merchants to hire 
barges, & to paint on them the name of the hirer. 
Upon a question whether the barges passed to the 
coal -merchant’s assignees under his bkpey. ; — 
Held : it- was properly left to the jury to^find 
whether the custom to hire was generally notorious 
in the coal trade ; & it was not necessary t-o direct 
them to inquire whether the custom was notorious 


PART III. SECT. I,- SUB-SECT. 7. 

k. Whether to accept weight certi- 
fied by railway company ,] — M. claimed 
that there was a trade custom among 
coal dealers to accept the weight of 
coal as certified, by tne railway co. : — 
Held: there is no such custom. — Re 
Eutknibr Sc Brothers (1908), 9 
W. L. R. 027.— CAN. 

l. Whether interchange of work by 
workmen .] — Four men were engaged in 
the unloading of a collier. Three of 
these, a tipper & two winchmen, were 


I employed by the shipowner ; the 
I fourth, a barrow -man, was employed 
1 by' the coal merchant who chartered 
the ship. The tipper got tired of his 
work, & asked the barrow-man to 
exchange work with him, which was 
done, the barrow -man tipping the tubs 
of coal as they were hoisted from the 
hold into the barrow, and the tipper 
wheeling off the barrow when full. 
Wlille the barrow -man was thus occupied 
In tipping he was accidentally knocked 
into the hold by a tub and was killed. 
The three surviving workmen proved 


that it was the habit of men so 
employed at the port to interchange 
work in this manner when unloading 
colliers, & there was no evidence to 
the contrary ; the employers did not 
deny their knowledge of the practice, 
nor allege that they prohibited it. 
There was no other evidence of any 
custom to interchange work at the 
port when unloading coal : — Held : 
no such custom was proved. — H en- 
NEBERRY V . DOYLE BROTHERS, [19121 
2 I. R. 529 ; 40 I. L. T. 70.— lit. 
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to the world at large. — W atson v. Peache (1834), 
1 Bing. N. C. 327 ; 1 Scott, 149 ; 4 L. J. C. P. 49 ; 
131 E. R. 1143. 

Annotations Reid. Priestley v. Pratt (1867), 36 L. J. Ex. 

89 ; Re Couston, Ex p. Watkins (1873), 8 Ch. App. 620. 

Mentd. Leake v. Loveday (1842), 4 Man. & G. 972 ; Marner 

». Bankes (1867), 16 W. R. 62 ; Cooke v. He mm i n g (1868), 

L. R.3 0.P. 334. 

613. Scottish coal trade In London — Terms 
for payment of freight — “ As usual.”] — H arris v . 
Timberley (1840), 4 L. T. 742. 

614. Right of commission agent to sell on credit.] 
— It is clear that by the usage of the trade a com- 
mission agent may sell without making the pur- 
chaser pay to his principal ready money (Cress- 
well, J.). — Boden v. French (1851), 10 C. B. 
88(5 ; 20 L. J. C. P. 143 ; 17 L. T. O. S. 77 ; 138 
E. R. 351. 

615. Newcastle coal trade — “ About ” — Allow- 
ance of 5 per cent, in quantity contracted to be 
sold — More or less.] — Defts. sold to pltfs. “ about ” 
18,500 tons of Northumberland coal under two 
contracts, deliveries to be in as nearly equal 
monthly instalments as possible over a given 
period. Defts. having so iar made the deliveries 
in approximately equal quantities, delivered as 
their last monthly instalment a shipment of 
455 tons short. In an action by the purchasers 
for damages for short delivery : — Held : there 
was a custom of the Newcastle coal trade that the 
word “ about ” gave to the vendors an option up 
to 5 per cent, in either direction, «fe the custom 
being proved, defts. had made no default in ful- 
filling their contracts, inasmuch as the word 
“ about ” referred to the total amounts to be 
delivered under each contract respectively, & 
not merely to the “ last instalment.” — S ociiStiS 
Anonyme L’industrielle Russo -Belue v. 
Sciiolefield (1902), 7 Com. Cas. il l, C. A. 

616. Newcastle coke trade — Loading “ in 

turn.”] — By a charterparty, the ship was to pro- 
ceed to Newcastle, & on arrival there “ be ready 
forthwith, in regular turns of loading, to take on 
board a full <fc complete cargo of four keels of coals 
& the remainder coke.” The loading of coal at 
Newcastle is by Act of Parliament regulated by 
“ turns ” but there is no statutory regulation as 
to the loading of coke. In an action upon the 
charterparty in the county ct., for not loading the 
coke within a reasonable time : — Held : the 
expression “ regular turns of loading ” with 
reference to coal, meant, in “ turn ” at the spout, 
as directed by the Act of Parliament ; & that 
evidence which was offered to show that the usage 
or practice of Newcastle, was to load coke “ in 
turn ” in the same manner, was improperly 
rejected.— L eidemann v . Schultz (1853), 14 

C. B. 38 ; 23 L. J. C. P. 17 ; 17 J. P. 745 ; 2 
C. L. R. 87 ; 139 E. R. 17 ; sub nom . Schultz v. 
Leidemann, 1 Saund. & M. 163 ; 22 L. T. O. S. 
101 ; 18 Jur. 42 ; 2 W. li. 35. 

Annotations : — Refd. Tapscott v. Balfour (1872), L. R. 8 C. P. 

46 ; Posttethwaite v. Freeland (1879), 4 Ex. D. 155. 

Mentd. h osier v. Smith (1856), 18 C. B. 156 : Hudson v. 

a863T^3 C. B N^S^IO 5 * B * 213 5 Schroder v * Ward 

Usage involving reputed ownership in bank- 


ruptcy.] — See Bankruptcy & Insolvency, Vol. V., 
pp. 804, 806, Nos. 6870, 6886, 6887. 


Sub-sect. 8. — Corn and Grain Trade. 
Customs of the port.] — See Shipping & Naviga- 
tion. 

617. Meaning of “ good ” or “ fine ” barley.] — 
Hutchison v. Bowker, No. 433, ante . 

618. “ St. Giles Marais Wheat ” — Wheat & 
barley mixed.] — Ryder v. Woodley, No. 504, 
ante . 

619. Payment by buyer to factor upon discount 
— Within two months of ordinary time of pay- 
ment — Either for our own accommodation — Or that 
of factor.] — By custom in the Corn Market, a 
buyer may pay the factor upon discount, within 
the two months which constitute the ordinary 
time of payment, either for his own accommodation 
or that of the factor, etc. ; therefore, where a factor 
stopped payment after he had received the money 
for corn sold, but before the expiration of the two 
months : — Held : the principal could not sue the 
buyer, but must look to the factor. — Hkisch v . 
Carrington (1833), 5 C. & P. 471, N. P. ; sub- 
sequent proceedings (1835), 11 Ad. «fe El. 555, n. 

An not at ion : — Mentd. •Sanders v. Vanzellor (18-13), 4 Q. B. 

260. 

620. Variation from sample — Buyers must 
reject on day of sale — Liverpool trade — Usage 
reasonable.] —A custom of the Liverpool corn 
market, that, when com is sold by sample, if 
the buyer does not, on the day the corn is sold, 
examine the bulk & reject it, lie cannot afterwards 
reject it, or refuse to pay the whole price : — Held : 
to be a reasonable eustom. — Sanders v . Jameson 
(1848), 2 Car. & Kir. 557, N. P. 

621. Unless excessive or unreason- 

able — London trade.] —Re Walkers, Winser & 
Hamm & Siiaw, Son & Co., No. 340, a?ite. 

622. For agents to sell on del credere com- 
mission — In own name — Instructions by principal 
to sell oats of certain quality at certain price on 
account — London trade.] — Johnston v , Usborne, 
No. 478, ante . 

623. Without disclosing name of pur- 

chaser.] — IIastie v. Couturier (1853), 9 Exch. 
102 ; 22 L. J. Ex. 299 ; 21 L. T. O. S. 289 ; 17 
Jur. 1127; 1 W. R. 495 ; 1 O. L. R. 623; 156 
E. R. 43, Ex. Ch. ; ajfd. sub nom. Couturier v . 
IIastie (1850), 5 II. L. Cas. 073, II. L. 

Annotation* : — Refd. Fleet v. Murton (1871), L. It. 7 Q. B. 

120 ; Mollott v. Robinson (1*72), L. R. 7 C. P. 84. Mentd. 
Covas v. Bingham (1853), 2 E. & B. 836 ; Wickham v. 
Wickham (1855), 2 K. & J. 478 ; Hall v. Cornier (1857), 
2 (J. B. N. S. 22 ; Pritchard v. Merchant’s & Tradesman’s 
Mutual Lifo-AHsee. Soc. (1858), 3 C. B. N. S. 022 ; Risbourg 
v. Bruckner (1858), 30 L. T. O. S 258 ; Hare v. Browne 
(1859), 5 Jur. N. S. 711 ; Halil v. Universal Marine Insoe. 
(1862), 4 De G. F. & J. 1 ; Reader v. Kingham (1862), 
32 L. J. C. P. 108 ; Mallettv. Bateman (1864), 10 C. B. N. H. 
530 ; The John Bellamy (1870), L. R. 3 A. & E. 129 ; 
Mountstephen v. Lakeman (1871), 25 L. T. 755 ; Jeffreys 
v. Fair (1876), 36 L. T. 10; Joliffo v. Baker (1883), 11 
Q. B. D. 255 ; Sutton v. Grey, [1894) 1 Q. B, 285 ; Harburg 
India Rubber Comb Co. v. Martin, 11902] 1 K. B. 778 ; 
Griffith v. Brymor (1903), 19 T. L. R. 434 : Davys v . 
Bus well, [1913] 2 K. B. 47 ; Gabriel v. Churchill & Sim 
[1914] 3 K. B. 1272. 


PART III. SECT. 1, SUB-SECT. 8. 

m. Oats — Option to buyer to dirt 
delivery at points either this side t 
beyond place of original delivery- 
Method of calculating freight.}—] 
reference to the sale of a quantity < 
oats, pltf. wrote defts. as follows 
. ' J confirm sale to you by telephoi 
°f 10,000 bushels of Island black oa 
244 cents per bushel f.o.b. cars i 
P.* or 28 oents delivered at E., whic 
ever way you may prefer to order the 
forward. If you intend having the 


go to different stations kindly give 
me instructions as early as possible.” 
Defts. replied as follows : — 

“ Yours of 7 inst. to hand and wo now 
complete puroliase, and. will forward 
the bags to you at once for ttie oats, 
when we hope to be able to instruct 
you as to where to ship the same.” 
At the trial it was agreed that it was 
the usage of the trade, if oats were to 
be delivered at a certain point on the 
railway, at a certain price, with an 
option to the buyer to direct delivery 


at points either this side or beyond th° 
place of delivery, that the freight 
should be either added or deducted as 
the case might be. — Sumneii v. 
Thompson (1898), 31 N. S. R. 481. — 
CAN. 

n. Whether to accept oats of 

different grade to those ordered. J — In 
an action on a contract for the sale 
of “ No. 2 white oats ; one cent less, 
if grado No. 3,” respondents alleged 
that the oats delivered were of grade 
No. 3, whereas they had contracted to 
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Custom and Usages. 


Sect 1. — Trade , commerce and industry: Sub-sects . 

8, 9, 10, 11 12.] 

624. Deficiency between amount of cargo & 
amount specified in bill of lading — Over one per 
cent, made good by seller.] — T he Mary & Ellen, 
Livingston v. Ralli (1856), 6 L. T. 165, 195, 661. 

625. Method of loading — Danube grain trade.] 
— Hudson v. Ede (1868), L. R. 3 Q. B. 412 ; 
8 B. & S. 631 ; 37 L. J. Q. B. 166 ; 18 L. T. 764 ; 
16 W. R. 940 ; 3 Mar. L. C. 114 Ex. Ch. 
Annotations : — Consd. Kay v. Field (1882), 10 Q. B. D. 241 ; 

Stephens v. Harris (1887), 57 L . J. Q. B. 203; Sailing 
Ship Allerton v. Falk (1888), C Asp. M. L. C. 287 ; Smith 
Sc Service v. Rosario Nitrate Co., [1894] 1 Q. B. 174. 
Refd. Postlethwaite v. Freeland (1880), 5 App. Gas. 599 ; 
Grant v . Coverdale, Todd (1884), 9 App. Gas. 470 ; The 
Alne Holme, [1893] P. 173; Furness v. Forwood (1897), 
77 L. T. 95 ; Temple, Thomson Sc Glarke v. ltuimalls 
(1902), 18 T. L. R. 822. Mentd. Tho Austin Friars (1894), 
71 L. T. 27. 

626. Rate of discharge in port of Bristol — 
Grain cargoes from River Plate — Not limited to 
five hundred tons a day.] — The County of Salop 
(1886), cited in 92 L. T. at p. 331 ; 21 T. L. R. 
at p. 247 ; 10 Com. Cas. at p. 73. 

Annotation : — Refd. Ropner v. Stoato Hosegrood (1905), 10 
Com. Cas. 73. 

627. .] — Ropner & Co. v. 

Stoate, IIoseoood & Co., No. 359, ante . 

628. Equivalent to one ton — Two thousand 
pounds — New Zealand flour trade.] — Bank of 
New Zealand v. London Bank of Mexico & 
South America (1893), 9 T. L. R. 444, C. A. 

629. Form of documents — American meal 
trade.] — A parcel of meal was sold to a London 
firm at £5 8s. 9 d. per ton c.i.f. London, under a 
contract which provided for dispatch of the meal 
from thfc mills in the interior of America to an 
American port, thence to be shipped per steamer ; 
“ all other conditions as per the American maize 
germ meal contract.’* The meal was forwarded 
from a town in Illinois under two through bills of 
lading issued in the customary form of the Illinois 
Ry. Co., which provided that the meal should 
be carried to the port of New Orleans & thence 
by Leyland Line to London, & further that the 
property covered by them was subject to all con- 
ditions expressed in the regular forms of bills of 
lading in use by the steamship co. at time of 
shipmant. The Leyland Line is a well-known 
line trading between New Orleans and London, 
having a regular form of bill of lading upon which 
all goods by that line are shipped. By that form 
of bill of lading the Leyland Line reserved liberty 
to proceed to the port stated in the bill of lading 
“ via any other port or ports in any order or 
rotation, outwards or forwards, whether in or 
out of or in a contrary direction to or beyond the 
customary or advertised route,” & likewise re- 
served power to tranship the goods at any port 
into any other steamer or sailing vessel. Under 
the American maize germ meal contract the sellers 
were to give policies & certificates of insurance in 
respect of the meal in question, & certificates in 
the customary form were in fact given which took 
the place of a policy which was duly issued & 
which contained the following clause : “In 
event of deviation or of change of voyage held 
covered at a premium to be fixed by. insurers.” 


The steamship in which the meal was carried having 
deviated to Bremen before reaching London, 
thus causing delay, the buyers refused to accept 
delivery, & the question as to their right to do so 
was submitted to the trade tribunal, which decided 
against them, finding that all the documents 
relating to the carriage of the meal were usual & 
customary & were in forms well known in the 
trade, & constantly received, & hitherto without 
objection, in fulfilment of similar contracts of 
sale : — Held : (1) the adoption by the sellers under 
the through bills of lading of the method of sea 
carriage in question was not necessarily incon- 
sistent with the terms of the contract of sale, & 
therefore that the buyers were not justified in 
refusing to accept delivery ; (2) as the certificate 
of insurance was in the usual form & covered 
deviation, it satisfied the requirements of the 
c.i.f. contract. — Burstall v. Grimsdale (1906), 
11 Com. Cas. 290. 

Annotation : — As to (2) Refd. Diamond Alkali Export Corpn. 

t\ Bourgeois, [1921] 3 K. B. 443. 

Rice trade .] — See No. 656, post . 

Liability of wharfinger as Insurer .] — See Bail- 
ment, Vol. III., p. 79, Nos. 169, 170. 


Sub-sect. 9. — Cotton Trade. 


630. Meaning of “bale.”] — Taylor v . Briggs, 
No. 500, ante . 

631. Yorkshire — For Incoming tenant to take 
over engines & machinery of mill at valuation.] — 

Hubbard v. Bagshaw (1831), 4 Sim. 326; 58 
E. R. 122. 


Annotations : — Mentd. Re Ogden & Walmsley, Ex p. Loyd 
(1834), 3 Deao. & Ch. 765 ; Re Maberly, Ex p. Belcher 
(1835), 4 Deac. & Ch. 703 ; Re Gawan, Ex p. Barclay 
(1855), 5 De G. M. & G. 403. 

632. Bombay — Whether to pay freight on 
measurement at port of loading.] — Bottomley v. 
Forbes, No. 363, ante . 

633. .] — Buckle v. Knoop, No. 337, 

ante. 

634. Liverpool — Bill drawn against goods de- 
posited with acceptor — Proceeds of sale first 
applicable In discharge of bill.] — By the custom of 
the cotton trade at Liverpool, if a merchant 
places cotton in his broker’s hands for sale, & the 
broker accepts his principal’s drafts, & such draft 
is negotiated, then, in case the broker makes sale 
of such cotton & receives the proceeds, it is his 
duty to apply such proceeds to meet his accept- 
ances. — Inman v. Clare (1858), John. 769 ; 32 
L. T. O. S. 353 ; 5 Jur. N. S. 89 ; 70 E. R. 629. 


Annotations : — Mentd. Frith v. Forbes (1862; 31 L. J. Ch. 
793 ; Re Barned’s Banking Co., Ex p. Stephens (1868), 

3 Ch. App. 753 ; Re Leggatt, Re Gleastanes, Ex p. Dew- 
hurst (1873), 8 Ch. App. 965 ; Re Yglesias, Ex p. Gomez 
(1875), 10 Ch. App. 639 ; Re Strachan, Exp. Cooke (1876), 

4 Ch. D. 123 ; lie Suse, Ex p. Dever (1884), 15 Q. B. D. 
76b; Brown, Shipley v . Kough (1885), 29 Oh. 1). 848; 
Spar tali v. Credit Lyonnais (1885), 2 T. L. R. 17 c. 

635. Manchester — “Payment in from six * to 
eight weeks ” — Does not give eight weeks 9 credit.] — 
Ashforth V. Redford, No. 436, ante . 

Contract with agent on behalf of unnamed 
principal .] — See Agency, Vol. I., p. 468, No. 
1528. 


No. 2. Reaps, further 

_ I that by usage of trade the words 
used in the oontract in question meant 
that they would be obliged to accept 
a small quantity of No. 3 oats if these 
were included in the delivery of No. 2. 
but that they would not be obliged 
to aooept a delivery whioh was all 
No. 3. This usage or understanding 
was denied by appellants; — Held: 


the oontract was quite clear & unequi- 
vocal for the purchase of No. 2 oats ; 
the evidence as to usage or under- 
standing was properly rejected. — 
Michaud v. Mu lady (1907), 4 E. L. R. 


PART III. SECT. 1,. SUB-SECT. 9. 
o. Ownership of cotton in press.}— 


Aooording to mercantile usage in the 
cotton trade in T. where a dealer 
delivers cotton to the owner of a 
cotton press but not in pursuance of 
any special oontract. the property 
in the cotton vests in the owner of the 
press. — Volk art Brothers v. Vkt- 
tivelu Nadan (1888), I. L. R. 11 Mad. 
459. — IND. 
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Sub-sect. 10. — Dbug Trade. 


Sub-sect. 12. — Fruit Trade. 


See , generally , Food & Drugs. 

636. Mode of disapproving contract.] — Where a 
broker sold on a Saturday certain goods of deft, 
to pltf. tor a stipulated price, subject to pltf.’s 
approval of the quality upon the Monday following, 
& sent the sold note to pltf. on the Saturday, 
marked with the words “ Quality to be approved 
on Monday ” ; but did not send the bought note 
to deft, then, because he had met & informed him 
of the contract on the same day ; but pltf. not 
having signified his disapproval of the contract 
on the Monday, the broker sent the sold note to 
deft, on the Friday, with the words “ Quality to 
be approved on Monday,” struck out ; which note 
deft, returned within 24 hours, which by the 
custom of the drug trade signified his disaffirmance 
of the contract, as far as in him lay : — Held : deft, 
could no longer disaffirm it after the Monday, 
when pltf., not having signified his disapproval, 
was also bound by it. — Humphries v. Carvalho 
(1812), 10 East, 45 ; 104 E. R. 1000. 

Aniwtations : — Mentd. Dixon v. Hovill (1828), 4 Biusr. 005 ; 

Cowie v. Reiofry (1840), 5 Moo. P. C. C. 232. 

637. Declaration of sea damage — On sale by 
auction.] — It being usual in the sale of auction of 
drugs, if they are sea-damaged, to express it in 
the broker’s catalogue, & drugs which are re- 
packed, or the packages of which are discoloured 
by sea-water, bearing an inferior price, although 
not damaged ; defts., who had purchased some 
sea-damaged pimento, re-packed it, & advertised 
it in catalogues, which did not notice that it was 
sea-damaged or re-packed, but referred it to be 
viewed, with little facility, however, of viewing 
it; they exhibited impartial samples of the 
quality, & sold it by auction : — Held : this was 
equivalent to a sale of the goods, as & for goods 
that were not sea-damaged, & that an action lay 
for the fraud.— Jones r. Bowden (1813), 4 Taunt. 
847 ; 128 E. R. 565. 

Annotation: — Reid. Curtis v. Peek (1864), 13 W. It. 230. 

§38. Meaning of soda crystals.] — A description 
of an article which, according to the custom of the 
trade, is commonly taken to indicate an article 
made of particular materials, etc., is a “ false 
trade description ” within the meaning of the 
Merchandise Marks Act, 1887 (c. 28), if applied 
t ° i ar - 1 I , ar . tlcI< r. n °k mat ^ u of those materials, etc., 
notwithstanding that from a scientific point of 
m r a y _ be a true description of the latter 
article .* though the expression “soda 

crystals may, from a scientific point of view, be 

equal truth to describe crystallised 
sulphate of soda & crystallised carbonate of soda, 

come P /h ® eCUtl T ™der > the Act, if the justices 
come to the conclusion that ‘‘soda crystals” 
f^rdmg to the custom of the trade is commonly 
taken to indicate an article consisting substantially 

in h^Mb^ 8e thAf r fL nate ° f s ^ da » the y are justified 
m holding that the expression is a false trade 

“ a £ pU ? d au article Consisting 1 of 
crystallised carbonate mixed with a large ner- 
® r y®tellised sulphate of soda. — F owler 
v. Cripps, [1900] 1 K. B. 10 ; 75 L.J. K B 72^ 

T 3 L n 73® S fiZ°sf,* P t Hi 54 W> R - 299'; ? 22 

4iJoV»;d“o. °- 455 21 Cox - c - C - 52 i 


Sub-sect. 11. — Fishing Trade. 
XM^o£* e ' ] ~ See Fishebies 5 Shipping & 


639. To receive cargo immediately ship ready 
for discharge.] — In an action by the consignees 
of goods against shipowner for non-delivery of 
goods according to bills of lading, in which there 
was a condition that the goods should be taken 
from the ship by the consignees immediately 
the ship was ready for discharge, & that otherwise 
they would be landed or put into craft at the 
merchant's risk & expense, & the goods having 
been landed at a dock the day after the ship was 
ready for discharge, but after the consignees were 
ready to receive on payment of freight, & the goods 
having been detained for some time for dock 
charges, payment of which was refused : — Held : 
it was for the jury whether the consignees had 
complied with the condition, or whether, if not, 
deft, had gone beyond it in landing the goods, 
but even if pltfs. were entitled to recover, yet they 
might have received the goods on payment of a 
small sum under protest, they would not be entitled 
to recover full damages for the delay, as their 
proper course was to have paid the disputed sum 
under protest, & then sued to recover it. 

When a man is called upon by a contract to do 
an act, & no time is specified, he is allowed a reason- 
able time for doing it ; & what is a reasonable 
time may depend on all the circumstances of the 
case. The word “ immediately ” implies that 
there is a rnoro stringent requisition than what is 
ordinarily implied in the word ‘‘ reasonable,” 
still it must receive a reasonable interpretation, so 
far that it cannot be considered as imposing an 
obligation to do what is impossible. This con- 
dition is inserted in cases of consignments of 
cargoes perishable in their nature, such as fruit, & 
requiring to be cleared quickly, & the shipowner 
or master cannot know to whom the bills of lading 
have been assigned ; it is not unreasonable such in 
cases that the merchant, making use of such means 
as he may have for hearing of the arrivals of vessels, 
should be bound to get his papers & his entries 
passed, & have his craft ready alongside the ship 
when she is ready to discharge (Cockburn, C.J.). — 
Alexiadi v. Robinson (180J ), 2 F. & F. 079. 

640. Broker selling from different owners to 
one buyer — Separate sold notes & one bought 
note.] — A broker having bought fruit of the samq 
description from different sellers for the same buyer, 
& sent separate sold notes, but one bought note of 
whole : — Held : evidence that in such a case this 
was according to custom, would be admitted. 

There is a custom to repudiate fruit in 24 hours 
after delivery of note. 

When a broker sells fruit of two or more owners 
to the same person at the same price, there is a 
custom in the market as to bought & sold notes ; 
that in such a case there arc separate sold notes 
but one bought note. — FiSenden v . Levy (1802), 

3 F. & F. 477 ; subsequent jtroceedings (1803), 
11 W. R. 259. 


641. Repudiation within twenty-four hours— 
Alter delivery of note.] — Fisenden v. Levy, No. 
640, ante. 

642. Personal liability of agent or broker — 
Acting for undisclosed principal — London trade.] — 

Fleet v. Murton, No. 425, ante, 

643. Signing on behalf of principal.]— 

Where an agent or broker signs a contract or sold 
note in his own name simply, the usage of the fruit 
trade puts the liability upon the principal. — Gadd 
v. Houghton & Co. (1870), 33 L. T. 811 ; revad . 
on other grounds, 1 Ex. D. 357, C. A. 

Annotations Reid. Universal Steam Navigation Co. * 

McKelvie. [1923J A. C. 492. Mentd. Hough 1 . Manxanoa 
(1879), 4 fcx. D. 104 ; Ogden v. Hall (1879), 40 L. T. 151 , 
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Custom and Usages. 


Sect. 1 . — Trade , commerce and industry: Sub -sects, 
12, IB, 14 <fc 15.] 

Pike v. Ongley (1887), 18 Q. B. D. 708 ; Hough v. Suart 
(1890), 7 TVl. R. 134 ; Royal Albert-Hall Corpn. v. Winchil- 
sea (1891), 7 T. L. R. 362; Glover v. Langford (1892), 8 
T. L. R. 628 ; Halm v. North German Pitwood Co. (1892), 
8 T. L. R. 657 ; Harper v. Keller, Bryant (1915), 84 L. J. 
K. B. 1696 ; Lovesy v. Palmer, 11916) 2 Oh. 233 ; Brandt v. 
Morris, 11917) 2 K. B. 784 ; Mercer v. Wright, Graham 
(1917), 33 T. L. R. 343 ; Miller, Gibb v. Smith & Tyrer, 
11917] 2 K. B. 141 ; Rederi Akt. Transatlantic v. Drug- 
horn, [19181 1 K. B. 394 ; Ariadne S.S. Co. v, McKelvie, 
[1922] 1 K. B. 518. 

644. Insertion of force majeure clause — In 
bought & sold notes.] — The ct. found that since 
the outbreak of war in 1914 it had been a universal 
custom in the dried fruit trade to insert in all 
contracts for the sale of sultanas a clause as 
follows ; “ Should shipment be prevented by 

force majeure such as prohibition of export, 
blockade, war, or any consequence of warlike 
operations, this contract or the then unfulfilled 
part thereof to be cancelled without claim.” 
The ct., therefore, rectified certain bought A sold 
notes by the addition of this clause on the ground 
that the parties must, be taken to have contracted 
on this basis. — ( Jaraman Rowley A May v. 
Aperghis (1923), 40 T. L. It. 124. 

Usages affecting liability of principal.] — See 
Agency, Vol. I., pp. 477, 035, 030, Nos. 1585, 
2570, 2579. 


Sub-sect. 13. — Furniture and Upholstery 
Trade. 

645. Picture frames part of picture — Carriers 
Act, 1830 (c. 68), s. l.j — (lilt frames, in which were 
oil paintings, sent, without any declaration within 
the above Act, on defts.’ railway were injured : — 
Held : though painting A frame consist of two 
parts, the frame, being both by custom A for the 
sake of protecting the painting, so often accessory 
to it, cannot be treated as distinct from the 
painting, A must, therefore, come within the 
protection of the above Act given “ paintings, 
engravings, pictures.” — Anderson v. Iain don A 
North Western Ry. Co. (1870), L. R. 5 Exch, 
90 ; 39 L. J. Ex. 55 ; 21 L. T. 750 ; 18 W. R. 352. 

Sec, generally, Carriers, Vol. VIII. 

Usage to hire furniture.] — See Bankruptcy A 
Insolvency, Vol. V., p. 803,. Nos. 0859, 0800. 

Usage to let furniture — On hire purchase.] — 
See Bankruptcy A Insolvency, Vol. V., p. 805, 
No. 0881. 

To hotel proprietors.] — See Bankruptcy A 

Insolvency, Vol. V., p. 800, Nos. 0888-0891. 

Usage to let pianos — On hire purchase.] — See 
Bankruptcy A Insolvency, Vol. V., p. 807, 
Nos. 6894, 6895. 

Usage to supply furniture- -On sale or return.] — 

See Bankruptcy A Insolvency, Vol. V., p. 806, 
No. 6882. 

Usage of upholstery trade — To have wholesale 
manufacturers’ patterns.] — Sec Bankruptcy A 
Insolvency, Vol. V., p. 808, No. 6901. 

Usage of clockmaking trade-r-To take in clocks 
for cleaning.] — See Bankruptcy A Insolvency, 
Vol. V., p. 805, No. 6879. 


Sub-sect. 14. — Glove, Fur and Hat Trades. 


646. Glove trade— Wages of framework knitter— 
Subject to deductions for rent of frame, etc.]— Pltf., 
a framework knitter, worked as a weaver of gloves for 
deft., in frames provided by deft., at an agreed gross 
price per dozen pairs. Deft, was a sub-contractor, 
furnishing the work, by agreement, to a master 
manufacturer, who found machinery A materials. 
Deft, settled with pltf. weekly for the work done, 
deducting out of the gross price per dozen certain 
charges, which were according to the known custom 
of the trade : namely : 1. A frame rent per week. 
2. A payment per week for use of deft, s premises 
to work in, standing room for the frame, deft, s 
trouble A loss of time in procuring materials A 
conveying them to pltf., deft.’s responsibility to 
the master manufacturer under whom he con- 
tracted for the work, superintendence of the work, 
sorting the goods when made, A delivering them 
to the master manufacturer. 3. Payments to a 
boy for winding the yarn ; A wear A tear of 
machinery. 4. A penny per shilling on the net 
sum earned by pltf. above 1 4*. per week, as com- 
pensation to deft, for a percentage paid by him to 
the master manufacturer on the amount of goods 
manufactured by deft, for him with machinery 
rented of him by deft. There was no written 
contract between pltf. A deft. : — Held : the agree- 
ment to pay pltf.’s wages with these deductions 
was not a contract to pay part of such wages other- 
wise than in the current coin, within Truck Act, 
1831 (c. 37), s. 1, nor was a contract in writing 
under sect. 23 necessary to legalise such deductions. 
— Chawner v . Cummings (1840), 8 Q. B. 311 ; 15 
L. J. Q. B. 101 ; 0 L. T. O. 8. 304 ; 10 J. P. 229 ; 
10 Jur. 454 ; 115 E. R. 893. 


Annotations : — Corn'd. Archer v. James (1859), 2 B. & S. 61. 
Mentd. Ingram v. Barnes (1857), 7 E. & B. 115 ; Homer 
v. Taunter (I860), 29 L. J. Ex. 318; Hewlett v. Alien, 
11892) 2 Q. B. 662 ; Abram Coul Co. v. Southern (1903). 
19 T. L. It. 579 ; Williams v. North’s Navigation Collieries 
(1889), Ltd., [1906J A. C. 136. 


647. Termination of agency — On six 

months’ notice.) — Defts., who were glove manu- 
facturers, by an agreement in writing agreed to 
give to pltf. “ 2£ per cent, commission on all 
business you for us in London, whether you send 
the buyers to buy or orders come through the post, 
or you take them A send them direct. You let 
us know to whom you show our samples, A if 
business result from the transaction, we will 
forward your commission quarterly as you 
suggested. This refers to orders executed.” 
Defts. having terminated the agreement, without 
notice, pltf. brought an action for wrongful dis- 
missal, alleging that he was employed by defts. as 
their agent for the sale of gloves, A that there was 
a custom in the glove trade for commission agents 
to give A receive six months’ notice to terminate 
the agency ; — Held : there was no agreement by 
defts. to employ pltf. as their agent ; the agreement 
only came to this — that if pltf. obtained orders 
which were accepted by defts. they would pay him 
commission ; A it was inconsistent with that agree- 
ment to add a term to it requiring six months’ 
notice of intention to terminate it. — Joynson v. 


PART HI. SECT. 1, SUB-SECT. 13. 

p. 41 First-class chairmaker ” — Effect 
of local usage of trade on the term,] 
— Applt., a furniture manufacturer 
A dealer, of W., advertised in 8. 
A elsewhere for a first-class ohalr- 
maker to work for him In W. Reap., 
a chairmaker in 8., answered the 
advertisement, A was engaged on the 
representation that he was a first- 


class chairinakor. Ho proved unable 
to do a certain class of chairmaking 
work — namely, the boring of wood in 
the round for certain parts of a chair — 
& was dismissed. The evidence was 
that in Australia that particular class 
of work was not dono by workmen 
called chairmakere, but that the wood 
was bored in tho square by turners 
before being turned, A then passed on 
to the ohairmakers ; — Held : if a man 


undertakes that he is a first-class 
chairmaker he ought to be able to do 
all the work in connection with chair- 
making, & that it was quite immaterial 
that, according to a local custom in the 
place in which resp. had been working, 
a chairmaker only did certain kinds of 
chairmaking work. — Fielder v. Chris - 
tofani (1901), 20 N. Z. L. It. 491. — 
N.Z. 
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Hunt & Son (1905), 93 L. T. 470 ; 21 T. L. R. 
692, C. A. 

Annotation Mentd. Lovy v. Goldhlll, 11917] 2 Ch. 297. 

648. Fur trade — Goods ordered sent on approval 
— Are at risk of consignee.] — There is a custom in 
the fur trade that a party ordering goods to be 
delivered “ on memorandum,” or, in other words, 
“ on approval,’ * is liable to the party of whom ho 
orders them for any loss of, or injury occurring to, 
the same while in the hands of the party so ordering 
them, beforo he may have signified his approval 
of the same. — Bevington & Morris v. Dale & 
Co., Ltd. (1902), 7 Com. Cas. .112. 

649. Hat trade— Injury caused by dyeing — 
Deducted from dyers’ charges.] — Where by the 
custom of the hat trade the amount of the injury 
sustained by the hats in the process of dyeing is 
always to be deducted from the charge for dyeing, 
deft, is entitled to such deductions, in an action 
brought by the dyer, without giving any notice of 
set-off, & although there has not been any previous 
adjustment of the amount of the damage. — Bam- 
ford Vo Harris (1810), 1 Stark. 343, N. P. 


Sub-sect. 15. — Grocery and Provision Trades. 

650. Butter — Pound’s weight eighteen ounces 
— Sale in lumps of certain weight.] — -A custom that 
every pound of butter sold in a particular market 
town shall weigh 18 ounces is bad. Qu : Whether 
a custom that butter shall be sold in lumps of a 
certain weight may not be siijjported. — Noble 
v . Durell (1789), 3 Term Hep. 271 ; 100 ifl. R. 
569. 

651. Liability of consignor for carrlage.J — 

A carrier who by the usage of the butter trade, is 
to be paid for the carriage of goods by the consignor, 
lias no right to retain them against the consignee 
for a general balance due to him for the carriage 
of other goods of the same sort sent by the 
consignor. — Butler v. Woolcott (1805), 2 

Bos. <fc P. M. R. 64 ; 127 E. R. 546. 

As to carrier's lien.] — See Carriers, Vol. VIII., 
pp. 219-224, Nos. 1391-1429. 

652. Bacon — “Prime singed bacon’’ — Slightly 
tainted.] — Yates v. Pym, No. 524, ante. 

653. Rejection at time of examination.] — 

Yates r. Pym, No. 524, ante. 

654. New Zealand frozen meat trade — Docu- 
ments accompanying letter of credit — To include 
“all in ” policy.] — Bortiiwick v. Bank of New 
Zealand (1900), 17 T. L. R. 2 ; 6 Com. Cas. 1. 

See , further Insurance. 

655. Rice trade — Liability of broker for undis- 
closed principal — Although name mentioned orally.] 

— In the rice trade a custom exists that, where 
a broker does not disclose in the contract note 
the name of the principal dealt with, although he 
may mention it orally, he is liable on the contract 
as a principal. — Bacmeister v. Fenton Levy & 
Co. (1883), 1 Cab. & El. 121, N. P. 

656. Tapioca sold as sago.] — Resp. being asked 
to sell sago, delivered to the applt. as purchaser 


pearl tapioca of a quality & description which, by 
the custom of the trade, was sold as sago. There 
was no appreciable difference in the value of the 
two articles, but the pearl tapioca being whiter 
looking, the public, as a rule, had for a considerable 
number of years demanded it in preference to the 
darker coloured sago by the name of sago, llesp. 
was summoned under Hale of Food & Drugs Act, 
1875 (c. 63), s. 6: — Held : the justices might 
find that such sale was not to the prejudice of the 
purchaser, & might, on that ground, dismiss the 
information. — Sandys v. Rhodes (1903), 67 J. P. 
352, D. C. 

Annotation : — Reid. Hunt v. Iticfiardson, [1910] 2 K. B. 446. 

657. Demerara sugar — Generic term referring 
to process of manufacture.] — Resp. was summoned 
under the Hale of Food & Drugs Act, 1875 (c. 63), 
s. 6, for selling as “ Demerara sugar ” crystallised 
cane sugar grown in Mauritius & coloured with an 
organic dye. Evidence was given that the sugar 
was equal to the best West Indian cane sugar & 
that the public expect under the designation 
“ Demerara sugar ” a yellow crystallised cane sugar 
without reference to its origin. The magistrate 
found that “ Demerara sugar ” had become a 
generic term referring to a process & not to a place, 
<te he dismissed the summons : — Held : although 
the sugar was not grown in Demerara, yet as it 
was “ Demerara sugar " in every other respect, 
the magistrate’s decision must be affirmed. — 
Anderson v. Britcher (1913), 110 L. T. 335 ; 
78 .1. P. 65 ; 30 T. L. R. 78 ; 24 Cox, C. 0. 60 ; 13 
L. G. R. 10, I). O. 

Annotation : — Reid. Hunt i\ Richardson, [1910] 2 K. B. 446. 

658. To hire vans used in grocery business — 
Usage not established .] — lie J ensen, Ex p. Callow 
(1886), 4 Morr. 1, D. C. 

659. To include paper bag in weighing com- 
modity.] — II., a grocer, was charged under YVeights 
& Measures Act, 1878 (c. 49), s. 26, with com- 
mitting a fraud in using his scales. A. bought 
sugar, tea, & currants, & in each case a paper bag 
was weighed along with the article, the total 
deficiency being 4(5 drams. A. knew of the practice 
A did not complain : — Held : the magistrate was 
wrong in convicting 11. of fraud, of which there was 
no evidence. — Harris v. Allwood (1892), 57 
J.P. 7, D. 0. 

Annotation* : — Consd. King v. Spencer (1901), 68 J. P. 530. 

Mentd. Lam* v. Rondttll (1899), 48 W. It. !5 3 ; L. O. (J. v. 

Payne (1903), 68 J. P. 21. 

660. .] — King r. Spencer (1904), 91 

L. T. 470 ; 68 J. P. 530 ; 20 Cox, C. C. 692 ; 2 
L. G. R. 979, D. 0. 

See, further , W'eiuhts & Measures. 

661. To compel buyers to accept with allowance 
Deficiency or inferiority in quality .] — Re Green & 
Co. & Balfour, Williamson & Co. (1890), 63 
L. T. 325 ; 6 T. L. R. 445, 0. A. 

Usages involving reputed ownership in bank- 
ruptcy.] — See Bankruptcy & Insolvency, Vol. V., 
p. 803, No. 6861. 

Usage in Irish provision trade as to determination 
of agent’s authority.] — Sec Agency, Vol. 1., p. 093, 
No. 3022. 


PART III. SECT. 1, SUB-SECT. 15. 

4 . Usage in Dublin as to paging 
for goods supplied by bills.} — Deft, 
grave to pltfs. the following guarantee : 
“ 10th April, 1863. Gentlemen, — I 
beg leave to inform you that, at 
the request of F., of K., who has 
lately opened an establishment of 
general merchant & dealer in groceries 
of all kinds, I have consented to 


give you a general guarantee for a 
sum not exceedtug £ 200 . for any orders 
he may give you for the carrying on 
of his house of business at K., & for j 
the goods you may supply him under 
, this letter of agreement. This gua- 
1 ran tee to be in force against me till 
1 recalled, reserving the right to do so 
i when occasion shall require, & on notice 
' to you/* In an action brought to 
1 recover the price of goods supplied 


to F. by pltfs. : — Held : deft, was not 
discharged by pltfs. having taken bills 
from F. for the amount due to them, 
in accordance with the custom of the 
wholesale grocery trade of the city of 
D., he being under an obligation, if 
he did not know, to inquire as to the 
usage upon which the trade was 
carried on. — Woods v Ahmstrono 
(1864), 16 Ir. Jur. 292.— IR. 
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Sect 1. — Trade, commerce and industry: Sub-sects. 
16, 17, 18 & 19.] 

Sub-sect. 16. — Hop Tiiade. 

662. Time lor payment — Second Saturday after 
purchase.] — Bloxam v. Sanders (1825), 4 B. & C. 
941 ; 7 Dow. & By. K. B. 396 ; 107 E. R. 1309. 
Annotations : — Reid, wilmshurst v. Bowker (1841). 2 Man. & 
G. 792 : Scott v. England (1844), 4 L. T. O. S. 141 ; Re 
Oxley, Ex p. TnmbuU (1868), 19 L. T. 463 : Re Edwards, 
Ex p. Chalmers (1873), 6 Ch. App. 289. Mentd. Clay v. 
Harrison (1829), 5 Man. 8c By. K. B. 17 ; Winks v. Haasall 
(1829), 9 B. &0. 372; Milesr. Gorton (1834), 2 Or. &M. 504 ; 
Wilmshurst v. Bowker (1839). 6 Bing. N. C. 541 ; Milgate 
e. Kebble (1841), 3 Man. & G. 100; The Norway (1864), 
Brown. & Lush. 226: The Norway (1865), 13 W. B. 296; 
Donald v. Suckling (1866), L. B. 1 Q. B. 585 ; Grice v. 
Richardson (1877), 3 App. Caa. 319 ; Adelphi Bank v. 
Halifax Sugar Refining Co. (1887), 4 T. L. B. 21. 

063. .] — According to the custom of 

the hop-market, the purchase money for hops 
would be payable, in due course, on the succeeding 
Saturday week (Crompton, J.). — Durrell v. 
Evans (1802), 1 H. & C. 174 ; 31 L. ,T. Ex. 337 ; 
7 L. T. 97 ; 9 Jur. N. 8. 101 ; 10 W. R. 605 ; 
158 E. R. 848, Ex. Ch. 

Annotations: — Mentd. Simmonds v. Humble (1802). 13 
C. B. N. S. 258 ; Murphy v. Boese (1875). L. K. 10 Exch. 
126. 

664. How price calculated — “ Eighteen pockets 
of hops at 100s.’ * — 100s. per cwt.] — Declaration 
stated that defts. had sold pltf. eighteen pockets 
of Kent hops at the price of 100s. per cwt., but 
failed to deliver according to promise. Isst e being 
joined on non assumpsit , it appeared that the con- 
tract was in writing as follows : sold 18 pockets 
Kent hops, at 100s. ; & that a pocket contained 
more than a cwt. : — Held : evidence might be 
given to show that by usage of the hop trade a 
contract so worded was understood to mean 100s. 

? er cwt. — S picer v. Cooper (1841), 1 Q. 13. 424 ; 

Gal. & Dav. 52 ; 10 L. J. Q. B. 241 ; 5 Jur. 1036 ; 
113 E. R. 1195. 

Annotations : — Oonsd. Sari v. BourdiUon (1856), 1 C. B. N. S. 
188. Refd. Newoll v. Radford (1867), L. B. 3 C. 1\ 52. 
Mentd. Foster v. Mentor Life Assce. (1854), 18 Jur. 827. 

665. Right to refuse acceptance where part 

damaged by water.] — Pltf., a hop grower in Kent, 
sent to London by defts.* railway some pockets 
of hops consigned to a purchaser. Defts. kept 
the hops for some days on their premises in an 
open van whereby a small portion was stained by 
wet, & the purchaser rejected the whole as he was 
entitled to do by the custom of the market. Pltf. 
dried the stained hops &> they were rendered as 
good as ever for actual use, but the staining had 
depreciated the market value of the bulk. Pltf. 
sent the hops to a factor for sale, but at that time 
the market price of hops had considerably fallen 
from what it was at the time the hops ought to 
have been delivered. Defts. had no notice that the 
hops were sent to London for sale : — Held : pltf. 
was entitled to recover, as damages, the amount 
of the depreciation in the market value of the hops, 
& was not confined to the value of the parts actually 
damaged.— Collard v. South Eastern Ry. Co. 
(1861), 7 H. & N. 79 ; 30 L. J. Ex. 393 ; 4 L. T. 
410 ; 7 Jur. N. S. 950 ; 9 W. R. 697 ; 158 E. R. 
400. 

Annotation .—Refd. The Parana (1877), 2 P. D. 118. 

666. Quality not up to sample — Right of vendors 
to replace with others up to sample — Or to make 
allowance.] — Where a pltf. claimed damages for 
alleged breach of contract on a sale of hops to deft., 
the action raised a question as to the existence of a 
custom in the hop trade. When part of a parcel 
of hops was not up to sample : — Held : there was 
no custom whereby, if hops sold in packets were not 
up to sample, the vendor had a right to replace 
them by others of contract quality or make an 


allowance in the price & to insist that the purchaser 
should take delivery of the whole parcel so made up 
or on the terms of the allowance. — Peene v. 
Taylor (1910), 32 T. L. R. 074. 

667. Personal liability of broker contracting 
for unnamed principal.] — Defts., who were hop 
brokers, gave to pltfs. the following sold note : 
“ Sold by O. & T. (defts.) to P. & Co., for & on 
account of owner, 100 bales . . . hops . . . (Signed) 
for O. & T., S.T.’* In an action for non-delivery 
of hops according to sample, pltfs. sought to make 
defts. personally liable on the above contract, & 
tendered evidence to show that by the custom of 
the hop trade brokers who do not disclose the 
names of their principals at the time of making the 
contract are personally liable upon it as principals, 
although they contracted as brokers for a principal. 
No request was made by pltfs. to defts. to name 
their principal : — Held : the custom gave a remedy 
against the brokers as well as against the principals, 
that it was not in contradiction of the written 
contract, & evidence of the custom was properly 
admitted at the trial. — Pike v. Ongley (1887), 
18 Q. B. D. 708 ; 56 L. J. Q. B. 373 ; 35 W. R. 
534 ; 3 T. L. R. 549, C. A. 

Annotations : — Consd. Miller, Gibb v. Smith & Tyrer, [19171 

2 K. B. 141. Reid. Cooper v. Strauss (1898), 14 T. L. B. 

233 ; Universal Steam Navigation Co. v. McKelvio, [1923] 

A. C. 492. 

668. Right of purchaser to treat factor as 
principal for purpose of payment.] — C ooper v. 
Strauss & Co. (1898), 14 T. L. R. 233. 

To leave goods purchased with merchants for 
resale .] — See Bankruptcy & Insolvency, Vol. V., 
p. 1126, No. 9155. 

As to vendor’s lien.] — See Bankruptcy & 
Insolvency, Vol. V., p. 1126, No. 9155 ; Lien. 


Sub-sect. 17. — Horse and Cattle Trade. 

669. Notice to jobmaster of return of horses — 
Whether extending to yearly hiring.] — In an action 
against the hirer of horses pltf. endeavoured to 
prove a custom among job-masters of having three 
months’ notice of return of horses. The evidence 
tended to show a usage in the trade to give notice. 
The jury were directed that no evidence of such 
a custom, in the case of a yearly hiring, had been 
proved ; & they found for deft. 

A written contract governs the rights of the 
parties to it, & cannot be varied, added to, or 
qualified ; with one exception, that in some cases 
the custom of a trade may be annexed as incident 
to the contract ; that is, not where the custom 
contradicts the contract, but where it is consistent 
with it (Channell, B.). — Arbon v. Fussell 
(1862), as reported in 1 New Rep. 31 ; 7 L. T. 283. 

670. Warranty of soundness by horse dealer — 
When certificate obtained by horse dealer.] — Where 
a horse dealer, on a single occasion, employs 
another horse dealer, who occasionally assists in 
his business, to sell a horse for him, the latter has 
an implied authority to give a warranty of sound- 
ness ; & evidence of an alleged custom among 
horse dealers not to give a warranty where the 
purchaser obtains a veterinary surgeon’s certificate 
of soundness, is not admissible to contradict such 
implied authority. — Howard v. Sheward (1866), 
L. R. 2 0. P. 148 ; 30 L. J. O. P. 42 ; 15 L. T. 183 ; 
12 Jur. N. S. 1015 ; 15 W. R. 45. 

Annotation : — Oonsd. Bed dry v. Bates (1885), 52 L. T. 620. 

671. Right of purchaser to return If un- 

sound — Usage of Eastern Counties.] — Ormond v. 
Vergbtte (1909), 127 L. T. Jo. 85. 
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672. For horse dealer to buy outright & sell at 
profit.] — Be Leigh’s Estate ; Rowcuffe v. 
Leigh, No. 448, ante. 

For horse dealer to take horses for sale or 
return.] — See Bankruptcy & Insolvency, Vol. V., 
p. 806, No. 6885. 

To let horses to coal merchants, brewers, etc. for 
hire.] — See Bankruptcy & Insolvency, Vol. V., 
p. 806, Nos. 6886-6887. 

For purchaser to have cattle on vendor’s 
premises.] — See Bankrputcy & Insolvency, Vol. 
V., p. 805, No. 6875. 

Agistment.] — See Animals, Vol. II., p. 255, 
Nos. 366, 367. 


Sub-sect. 18. — Inns and Innkeepers. 

See , generally , Inns & Innkeepers ; Intoxi- 
cating Liquors. 

Usages involving reputed ownership in Bank- 
ruptcy.] — See Bankruptcy & Insolvency, Vol. V., 
pp. 791, 804, 806, 807, Nos. 6774, 6867, 6869, 6871, 
6888, 6891. 


Sub-sect. 19. — Iron and Steel Trades. 

673. To pay wharfage — At Christmas after 
importation.] — The wharfage, etc., due upon goods 
imported was, by the course of trade paid by the 
importer at the Christmas following the importa- 
tion whether the goods were in the meantime 
removed or not. The goods were sold to A., &, 
after Christmas, the merchant importer became 
bkpt. : — Held : there was no lien on the goods for 
the wharfage, etc., as against A. — Crawshay v. 
IIomfray (1820), 4 B. & Aid. 50 ; 106 E. R. 856. 
Annotations : — Consd. Christie v. Lewis (1821), 2 Bred. & 

Bingr^ 410 ; Fisher v. Smith (1788), 4 App. Cos. 1. Refd. 
Sparta] i v. Benecke (1850), 10 C. 13. 212. Mentd. Walker 
t>. Clyde (1801), 10 C. B. n! S. 381. vvaiaer 

674. To accept offer in course of post.]— A., of 
Glasgow, offers by letter to sell to C., of Liverpool, 
a quantity of iron on certain terms. By the usage 
of the trade, C. is bound to accept or refuse in 
course of post. 0. writes, & posts a letter accepting 
the offer in due time. By an accident connected 
with the transmission of the letters by the post 
office, C.’s letter does not reach A. until one post 
later than it ought to have done : — Held : C.’s 
acceptance of the offer was complete, & A. was 

contract. — D unlop v. Higgins 

8o| 48 H L H ' L ' CaS ' 381 5 12 Jur ' 295 5 9 E - Rl 

A American Telegraph Co. v. Colson 
108; Household Fire Insce. v. 
Ch^A 1 A K £* D ' 216 I Henthorri v. Fraser, fl892] 2 
Owpni'i £ Topham (1849), 8 C. B. 225 ; 

(186*1 2 tF- h- R * 366 i R ‘ * Leominster 

(1862), 2 B. & 8. 391 : Borri<» v. Hutchinson (1865), 18 

495 • v 'JteYROldB (1865), 6 B. & S. 

nairn t NaWona 1 Savings Bank Assocn., H ebb’s Case 
Harris’ ^imperialLand Co. of Marseilles, 
nsrt? 7 m? h * A ?P* 687 J Evans v. Nicholson 

U873), 32 L. T. 778 ; Tinn t;. Hoffman (1873), 29 L. T. 271 • 

U 880?^ ^S&Un^nT M^lISS 

[1905] A. cTdl^ 61 1 Bruks Akt - *• Hutchison, 


675. “No. 1 pig iron’’ — Equivalent to “Clyde 
& Dundy van iron.”] — M. bought from T. & T., metal 
brokers, Clyde & Dundyvan iron. T. & T. there- 
upon delivered certain delivery notes of D., W., & 
Co. to M., in the following form : “ We hold 100 
tons No. 1 pig iron, deliverable, f.o.b. here, to the 
bearer of this document, only on presentation. — 
D., W., & Co.” M. sought to insist, as against 
D., W., & Co., on delivery of the quality of iron 
he had bought of T. & T„ & endeavoured by 
evidence to connect the two contracts, & show 
they referred to the same quality of iron : — Held : 
evidence for that purpose was admissible, & its 
sufficiency was for the jury to pronounce on. 
Mercantile usage is provable by the multiplica- 
tion or congregation of a great number of particular 
instances, showing a given course of business, & 
a generally established understanding concerning 
it. — Mackenzie v. Dunlop (1856), 3 Macq. 22 ; 28 
L. T. O. S. 313 ; 2 Jur. N. S. 957 ; 4 W. It. 815, 
H. L. 

676. “During the next two months” — Includes 
whole of two succeeding months in calendar.] — 

A contract was entered into between pltfs. & defts., 
on June 17, 1872, whereby the latter agreed to 
supply the former with a certain quantity of 
puddled iron, “ for immediate delivery, or say 
during the next two months.” Defts. did not 
deliver any iron in June or July, but on Aug. 15 
they sent a small portion of iron to pltfs., & on 
Aug. 21, pltfs., acting on the notion that under 
tlie contract the time for the delivery had expired 
on Aug. 17, wrote to defts. that as the time for 
delivery had expired, they would receive no more 
iron, & they afterwards commenced the present 
action for breach of contract in not delivering the 
| iron on or before Aug. 17. At the trial the judge 
I received evidence that in the iron trade a usage or 
I custom prevails whereby the entire months of 
1 July & August would be included in the terms 
“ during the next two months ” : — Held : the 
evidence was properly admissible. — Bissell v . 
Beard (1873), 28 L. T. 740. 

677. “ 30,000 tons more or less” — Glasgow 
steel trade.] — Tancred, Arrol isi Co. v. Steel Co. 
of Scotland, No. 553, ante. 

678. Delivery warrants — Whether wharfinger’s 
certificates equivalent to.]— By a contract for the 
supply of iron rails, it was agreed that payment 
should be made by buyers’ acceptance of sellers’ 
drafts at six months’ date, against inspector’s 
certificate of approval & whariinger’s certificate of 
each 500 tons being stacked ready for shipment. 
Inspector’s certificates & wharfinger’s certificates 
were from time to time handed to the buyers in 
exchange for their acceptances, & were pledged 
with T. as security for advances made by him, it 
being an alleged custom of the trade to treat such 
certificates as delivery warrants. The buyers 
having become insolvent before the first acceptance 
became due : — Held ; no custom of the trade 
could give to the certificates the effect of warrants, 
& T. therefore had no lien on the rails. — Gunn v. 

.Bolckow, Vaughan & Co. (1875), 10 Ch. App. 
491 ; 44 L. J. Ch. 732 ; 32 L. T. 781 ; 23 W. It. 
739, L. JJ. 

Annotation Mentd. lie Defries, Eiehholz v. Dcfries, U»09] 

2 Qjj ( 423. 

679. Pass property to holders for value — 


PART III. sect. 1, SUB-SECT. 19. 

n .?•./* about two weeks ** — 

can be extended.}— A firm 
?£ merchants undertook in writ ins* 

bnt not^fw^te r !J te were 6eUve*ed, 
out not within the time specified. In 


an action by the seller for the balance 
of the price of the rails, the purchasers 
averred that they had suffered damage 
to the extent of the sum sued for, 
owing to this delay in delivery. Pur- 
suers averred in reply that they did 
not manufacture the rails In question ; 
this fact was known to the purchasers. 


& in accordance with a well known 
custom of trade the contract in question 
was subject to extension ^ regards 
time:— Held: averments with regard 
to custom of trade were not relevant.-- 
MacLkllan C. rKArriK S TKUBTKBH 
(1003), 5 F. (ct. Of SOBS.) 1031. — SCOT. 
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Custom and Usages. 


Sect . 1. — Trade , commerce and industry: Sub-sects, 
19, 20 <fe 21. ] 


Free from vendor’s lien.] — By the usage of the iron 
trade warrants for goods 44 deliverable, f.o.b., to 
A. B., or their assigns, by indorsement hereon,” 
are considered to pass to tne holders for value free 
from any vendor’s lien. — The P. B. Co., manu- 
facturers of steel rails, contracted with 8. & Co., 
iron merchants, for the sale of a quantity of rails 
to be rolled at their works, & to be delivered at 
intervals, payment to be made as to three-fifths at 
three days’ sight, & as to two-fifths by buyer’s 
acceptances at four months. On the completion 
of each portion of goods a warrant for the same, in 
the above form was sent to 8. & Co. with an invoice 
& drafts for the purchase-money, & the goods 
referred to in the warrants were stacked at the 
works. In the meantime 8. & Co. pledged the 
several warrants, & indorsed the same to pltfs. 
Before the contract was completed, when only part 
of the goods were paid for, 8. & Co. became bkpt., 
& their acceptances were dishonoured. At that 
time part of the goods had been dispatched in 
waggons sent by order of 8. & Co., & were stored 
in a railway co.’s warehouse, addressed to the 
agents of 8. & Co., & part remained stacked at the 
works : — Held : by the usage of the iron trade, as 
well as by the intention of the parties as shown by 
their course of dealing, pltfs., as holders for value 
of the warrants, were entitled to the goods free 
from any vendor’s lien. — Merchant Banking Co. 
of London v. Piicknix Bessemer 8teel Co. 


(1877), 5 Ch. D. 205 ; 40 L. J. Ch. 418 ; 30 L. T 
395 ; 25 W. R. 457. 

Annotation : — Reid. Longbottom v. Bush, Walker, (1022J 

W. N. 245. 

680. For manufacturer of iron plates to supply 
his own make.] — In a contract to supply goods by 
a lhm who manufacture, but do not otherwise 
deal in the goods, there is, where no usage or custom 
to the contrary is shown, an implied term that the 
goods shall be of the firm’s own make. Pltfs., a 
firm who were manufacturers of but did not other- 
wise deal in iron goods, by a contract in writing 
agreed to supply to defts. a quantity of ship-plates 
of a specified quality, & description by monthly 
deliveries at defts.’ shipyard. The contract was 
headed with the name of pltfs.’ works, & had their 
trade mark on it s margin, <& it contained a clause 
providing that in case of any strike of workmen 
causing a stoppage of the works, the supply of the 
plates might be suspended during the continuance 
of the strike. Before the deliveries were com- 
pleted pltfs. closed their works, & proposed to 
complete the contract by delivering plates of the 
specified quality & description, but manufactured 
by other firms. Defts. having refused to accept 
delivery of these plates, pltfs. sued them for breach 
of contract, & at the trial defts. tendered evidence 
of a custom in the iron trade that the buyer of 
iron plates from a firm of manufacturers of them is, 
in the absence of any stipulation to the contrary, 
entitled to require plates to be supplied of the 
sellers* own make i—Hcld : the evidence of custom 
did not contradict the written contract, & was 
therefore admissible. — Joiinhon v, Raylton (1881 
7 Q. B. D, 438 ? 50 L. J. Q. B. 753 ; 45 L. T. 374 
30 W. R. 350, C. A. 

( ^ taTey v ' CMhvorth Gunpowder Co. 

(loot)), 24 Q. B. JD. 90. 

681. Defective castings to be returned to 
founder — To be replaced or allowed for.]-— An 
alleged custom in the iron trade that defective 
castings might be returned by the purchaser to 
the founder, & that in such a case the purchaser 
had no claim against the founder except to have 


them replaced by sound castings or to receive 
credit for their cost price, could not apply to a 
contract which expressly provided that the pur- 
chaser relied upon the founder’s inspection of the 
castings, & would use them on receiving them, & 
that the responsibility must rest on the founder. — 
Vickery’s Patents, Ltd. v. Hill (1917), 33 
T. L. K. 536. 

For manufacture of iron safes to send safe to 
retailer on sale or return or to sell as agent.] — See 

Bankruptcy & Insolvency, Vol. V., p. 805, 
No. 6880. 

For landlord to furnish machinery to iron- 
works.] — See Bankruptcy & Insolvency, Vol. V., 
p. 807, No. 6892. 

For vendor to retain deposit as security for 
breach of contract.] — See Bankruptcy & In- 
solvency, Vol. IV., p. 281, No. 2630. 


Sub-sect. 20. — Jewellery Trade. 

682. Owner or holder for sale — To part with 
possession to dealer or expected purchaser.] — In an 

action by a bailee of a jewel for sale, against a sub- 
bailee for sale, for some injury done to it during 
the sub-bailment : — Held : assuming there was 
no positive direction by the bailee to the sub- 
bailee, not to part with it out of his possession, it 
would be for the jury to say* either on express 
evidence, or on their own knowledge, whether it 
would be according to the usage of trade for the 
sub-bailee thus to part with it temporarily to an 
expected purchaser, or whether it would be im- 
proper & negligent to do so, in wliich case deft, 
would be liable for the diminution in value. 
Semble : it is a usual tiling in the precious stone 
trade for the owner of a jewel or one who holds it 
for sale to entrust it to a dealer. — Von Minden v . 
Pyke (1865), 4 F. & F. 533, N. P. 

683. Goods supplied on sale or return — Whether 
at risk of person supplied.] — Held : on the evidence 
pltfs. had failed to prove that in the jewellery 
trade there is a custom whereby goods supplied to 
a retailer on approbation or on sale or return are 
at the risk of the person to whom they are de- 
livered. — Blanckensee & Son, Ltd. v . Saqui 
(1917), 33 T. L. It. 246. 

Authority of agent to pledge jewellery.] — See 

Agency, Vol. I., pp. 336, 337, Nos. 503, 505. 


Sub-sect. 21. — Oil Trade. 

684. Palm oil — Sale from two ships in alterna- 
tive — Oil must be accepted from either ship when- 
ever arriving.] — A broker gave the following bought 
& sold notes : 1. 44 We have this day bought for 
your use, from B., 100 tons dry palm oil, at 
£31 1 0s. per ton, to be taken from the quay at 
landing weights, with customary allowances, etc., 
in cash at fourteen days from delivery, less V 1 per 
cent, discount ; the above oil to be delivered from 
the Speedy or Charlotte, expected to arrive about 
Nov. or Dec. next.” 2. 44 We have this day sold 
for your use, payment in fourteen days by cash, 
less 2i per cent, discount from delivery, 100 tons 
dry palm oil, at £31 10.*?. per ton, ex Speedy & 
Charlotte, to arrive : ” — Held : evidence of mer- 
cantile usage was admissible to explain all the 
variances between these notes ; & being so 

explained, the variances were not material, & did 
not avoid the contract. — Bold v. Rayner (1836). 

M. & W. 343 ; 2 Gale, 44 ; Tyr. & Gr. 820 ; 6 
L. J. Ex. 172 ; 150 E. R. 465. 

Annotations : — Reid. Sicvewright v. Archibald (1851), 17 
Q. B. 103 ; Brown v. Byrne (1854), 3 E. & B. 703. 
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085 . “Wet” oil — Oil not unmerchant- 

able but compensated for at an allowance.] — A. 

entered into a contract with B., to proceed to the 
coast of Africa, Ac there procure & ship for B. in 
England, palm-oil Ac other produce, A. to receive 
as a remuneration for his services a commission 
of £6 per cent, on the net proceeds of the dry 
merchantable palm-oil received by B. ; the agree- 
ment further provided that A. should not be 
entitled to any commission on “ any wet, dirty, or 
unmerchantable palm-oil.” that might be received : 
— Held : A. was entitled to no commission in 


respect of palm-oil which was in the understanding 
of the trade “ wet ” oil, though such wetness did 
not render the oil unmerchantable, but was com- 
pensated for by an allowance to the purchasers of 
from 1J to 2 per cent, on the price. — W arde v. 
Stuart (1856), 1 C. B. N. 8. 88 ; 28 L. T. O. S. 
85 ; 5 W. It. 6 ; 140 E. It. 36. 

686. Best oil, wet oil at an allowance — 

Contract satisfied if substantial part “ best oil.”] 
— Pltfs. sold to deft. “ 50 tons best palm oil, 
expected to arrive ” “ per The Chaleo,” 44 at 
£40 1 Os. per ton ; wet, dirty Ac inferior oil, if any, 
at a fair allowance.” The oil, on arrival, contained 
one-fifth only of 44 best oil.” In an action for not 
accepting the oil : — Held : oral evidence was 
admissible to show that, according to mercantile 
usage, the contract in question was satisfied if the 
oil delivered contained a substantial portion of 
44 best ” oil : Ac such evidence was for the jury. — 
Lucas v. Bristow (1858), 1 K. B. Ac E. 907 ; 27 
L. J. Q. B. 361 ; 31 L. T. O. 8. 214 ; 5 Jur. N. 8. 
68 ; 6 W. R. 685 ; 120 K. R. 717. 

Annotation Refd. Field v. Lolean (1801), 0 H. & N. 617. 

687. Rape oil — Whether “foreign refined” 
when mixed with hemp oil.] — By the terms of a 
written contract A. agreed to sell to B. 45 tons of 
44 foreign refined rape oil, warranted only equal to 
sample.” On an action for not accepting the 
article tendered under this contract, it appeared 
that deft, knew, when he made the contract, that 
the samples contained rape oil adulterated with 
hemp oil, such adulteration being generally known, 

such adulterated article being frequently sold 
in the market as 44 refined rape oil ” : — Held : the 
jury wore rightly directed that the contract must 
be construed by its terms, Ac pltf., whatever the 
knowledge of deft. Ac the state of the market might 
be, was bound to deliver an article which satisfied 
the description Ac character in the contract, unless 
there was a general custom binding on all the 
trade that by 44 foreign refined rape oil,” would be 
meant a mixture of hemp Ac rape oils. — Niciiol v. 
Gom\s 0854), 10 Excli. 191 ; 23 L. J. Ex. 314 ; 23 
L. T. O. 8. 162 ; 2 0. L. R. 1468 ; 156 E. R. 410. 


Annotations : Consd. Josling t\ Kingsforrl (1863), 1 

V* v\V',. b, o2 47 * T *®M. Banncrman r. White (1861), 3 
JV J. U. K 28 ; Jones v. Just (1868), L. K. 3 Q. B. 197 
Mody v. Orepjrton (1868), 38 L. J. Ex. 12 ; Ilandall i 
Jiewson (1877), 2 Q. B. D. 102. Mentd. Bostoek i; 
Nicholson, [1004] 1 K. B. 725 ; Wal“, Son & Wells i 
Pratt & Haines (1010), 70 L. J. K. B. 10137 


688 . Payment cash on delivery.] — A., 

having a quantity of rape oil at H.’s wharf, con- 
tracted to sell five tons thereof to B. The bought 
note was as follows : — 44 Bought for account of B., 
of A., five tons of first quality foreign refined rape 
oil at 53s. per cwt. ; usual allowances : to be free 
delivered Ac paid for in fourteen days in cash less 
21 per cent, discount.” A. sent an order to the 
wharf directing the wharfinger to transfer into B.’s 
name five tons of the oil ; Ac the wharfinger’s 
C j i the usual entry in his book, Ac gave A.’s 

clerk a transfer order addressed to B., acknow- 
ledging to hold the five tons for him. A.’s clerk 
took the invoice Ac transfer order to B.’s counting 
J. — VOL. XVII. 


house & offered them to him at the same time 
demanding a cheque for the amount. B. without, 
as the jury found, the consent of A.’s clerk took 
the transfer order, but refused to give a cheque. 
The clerk thereupon returned to the wharf Ac gave 
notice to the wharfinger not to deliver the oil to B. 
In defiance, however, of this notice, the oil was 
afterwards delivered. In trover by A., against B., 
for the oil & the transfer order : — Held : under the 
circumstances, neither the property nor the right 
to the possession thereof passed to B. Semble : 
upon the true construction of the order the seller 
was not bound to deliver the oil without payment 
of the price, but that, at all events, deft.’s counsel 
having, on cross-examination of one of pltf.’s 
witnesses, elicited from him that that was the 
understanding of such contracts in the particular 
trade, deft, was bound by it. — Godts v. Rose 
(1855), 17 C. B. 229 ; 25 L. J. 0. 1\ 61 ; 1 Jur. N. S. 
1173 ; 4 W. R. 129 ; 139 E. R. 1058. 

Annotations : — Refd. Campbell i\ Morsey Books (1863), 14 

C. B. N. 8. 412. Mentd. Fitzgerald v. Bresslor (1859), 6 

Jur. N. S. 598. 

689. Oil left In possession of vendors — Whether 
In the order & disposition.] — On appeal by N. 
from tlie refusal by the judge of a county ct. 
of an application made by liim that the official 
receiver, appointed under a bkpey. petition 
presented by W. might be ordered to dehver up 
to appet. certain oil which was in the possession of 
debtor at the date of the petition, on the ground 
that.it was the property of appet. The receiver 
alleged that the oil was in the possession of debtor 
as reputed owner, with the consent, of appet. A 
large number of affidavits were read in order to 
prove the existence of a custom in the oil trade for 
purchasers to leave the oil upon the premises of 
t he vendors, Ac it was argued that any one con- 
nected with the oil trade would be perfectly well 
aware that possession did not mean ownership. 
On behalf of the other side an equal number of 
allidavits were produced exactly to the contrary 
effect ; — Held : no specific instances having been 
produced there was no cause to justify the existence 
of a custom, which could only be tested by instances 
or by its reasonable character.— lie Walker, Ex p, 
Nickoll (1884), J3 Q. B. J>. 469 ; 1 Morr. 188 ; 
subsequent proceedings, 1 Morr. 249, C. A. 

690. Oil seed — Resale — Buyers to accept original 
shippers' appropriation.] — By a contract dated 
May 30, 1912, the Produce Brokers Co. agreed to 
sell Ac delive r to the Olympia Oil Ac Cake Co. 
6,000 tons of Soya beans to be shipped from an 
Eastern port- to I lull. In fulfilment of this contract 
the sellers on Feb. 4, 1913, declared & appropriated 
a cargo of beans shipped at Vladivostok on a ship 
called the Canterbury by the East Asiatic Co. 
This cargo hail on Feb. 4 been tendered to & 
accepted by the sellers under a contract in similar 
terms by which the East Asiatic Co. had sold to 
them the same quantity of Soya beans. On Feb. 3 
the Canterbury had in fact met with disaster near 
Vladivostok, & on Feb. 4 she sank with her cargo. 
The fact of the loss became known to the sellers 
on Feb. 4, in the interval between the receipt by 
them of the tender from the East Asiatic Co. Ac the 
handing of tliat tender to the buyers. On an 
arbn. between the parties it was found by the Board 
of Appeal of the Incorporated Oil Seed Assocn. 
that by the custom of the trade in case of resales, 
buyers under this form of contract were bound to 
accept the original shipper’s appropriation, if 
passed on without delay, provided that the original 
shipper’s appropriation was valid Ac in order at 
the time of being made by the original shipper 
to Ills buyers ; Ac tliat. their sellers would be under 

F 
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Sect. 1. — Trade, commerce and industry: Sub-sects . 

21, 22, 23, 24, 25, 26 <fc 27.] 

no obligation to make any appropriation other 
than that of passing on a copy of original shipper’s 
appropriation without delay, even though the 
appropriation at the time of being passed on might, 
apart from such custom, be invalid A not in order. 
It was further found that the appropriation in 
question by the sellers was made under a resale 
to which the custom applied, A that the appro- 
priation of the original shippers, the East Asiatic 
Oo. was valid A in order. The arbitrators awarded 
that the buyers were bound to accept the sellers’ 
appropriation, although at the time it was made 
the cargo was at the bottom of the sea. On 
motion by the buyers to set aside the award : — 
Held : the custom was neither unreasonable 
nor inconsistent with the contract. — Produce 
Brokers Co., Ltd. v. Olympia Oil & Cake Co., 
Ltd., [1917] 1 K. B. 320 ; sub nom. Olympia Oil 
& Cake Co. v. Produce Brokers Co., 80 L. J . K. B. 
421 ; 110 L. T. 1 ; 33 T. L. It. 95, C. A. 
Annotations: — Refd. Westocott v. Hahn, 11918] 1 K. 13. 
495 ; Clark v. Cox, McEueu, [1921 J I K. 13. 139. Mentd. 
Olympia Oil & Cake Co. v. Macandrow & Moreland (1918), 
34 T. Jj. Tt. 581 : Manbre Saccharine Co. v. Corn Products 
Co., [1919] 1 K. 13. 198. 

691. Usage that broker contracting for undis- 
closed principal looked to as principal.] — Dale r. 
liuMFREY, No. 540, ante. 


Sub-sect. 22. — Packing Trade. 

692. Parting with goods — Form of receipt.] — 
Evidence of the usage of trade is admissible to 
show the meaning of ambiguous words in a packer’s 
receipt for goods. — Bowman v. Horsey (1837), 2 
Mood. A li. 85, N. P. 

Lien for general balance.] — Sec Lien. 


Sub-sect. 23. — Printing and Publishing Trade. 

Sec, generally , Press and Printing. 

693. Printing trade — Not to be paid for part 
till whole work delivered.] — Although a workman 
is, in general, entitled to be paid for his labour 
where the work is destroyed, without any default 
of his own, before it is completed or delivered to 
the employer, yet the law, iri this respect, may 
be controlled by the usage of a particular trade. 

It was proved that the printer, by the general 
usage, was not entitled to be paid for any part of 
his work until the whole was completed A delivered. 
This custom is the law of the trade, A. as far as it 
extends, it controls the general law (Lord Mans- 
field, O.J.). — Gillett v. Mawman (1808), 1 Taunt. 
137 ; 127 E. R. 784. 

Annotation: — Mentd. Capon v. Dillamore (1824), 8 Moore, 

C. P. 51C. 

694. Liability to insure paper of books 

printed — For booksellers.] — There is no general 
custom of trade by which printers are bound to 
insure for the booksellers the paper of the works 
which they print. — Mawman v . Gillett (1809), 2 
Taunt. 325, n. ; 127 E. R. 1103. . 

Annotations : — Mentd. Lloyd v . Arehbowle (1810), 2 Taunt. 

824 ; Capon t\ DU lam ore (1824), 8 Moore, C. P. 516. 

395 , Custom to hire machines — Other than 

type.] — Re Thackraii, Ex p . Hughes A Kimber, 
Ltd. (1888), 4 T. L. R. 659 ; 5 Morr. 235. 

Whether lien of plates supplied for printing.] 

— See Lien. 

See , also , Agency, Vol. I., p. 481, No. 

1016. 


696. Publishing trade — Right to alter novel 
published serially.] — Humphreys v. Thomson A 
Co., Ltd. (1908), Times , May 1. 

Quotation in one newspaper from another.] 

— See Copyright, Vol. XIII., p. 207, No. 419. 


Sub-sect. 24. — Stone Trade. 

697. Caen stone trade — Freight paid half in cash 
& half by bill at two months.] — The custom of 
the Caen stone trade being to pay freight half in 
cash A half by a bill at two months, the agent of 
the owners of Caen stone which was brought by a 
vessel to an English port, verbally offered the 
captain of the vessel which brought it half the 
amount of the freight in cash, A also offered to 
give the captain per proc. the acceptance of the 
principal for the other half, if the captain would 
draw a bill. This the captain refused : — Held : 
a sufficient tender of the freight, as it was the duty 
of the captain to draw the bill. — Luard v. Butcher 
(1840), 2 Car. A Kir. 29, N. P. 

698. Portland stone trade — Stone shipped for 
quarry owner — Freight payable by purchaser.] — 
Deft., manager of a stone quarry, signed a shipping 
note, expressing that stone was shipped on board 
pltf.’s vessel to be carried for the owner of the 
quarry, who, however, never appeared. In reality 
it was shipped for the purchaser of the stone, the 
real consignee. In an action for freight A de- 
murrage, evidence of usage that in such cases the 
quarry owner never paid freight, etc., was ad- 
mitted, A the question whether the stone was 
shipped for deft., was left to the jury upon all the 
circumstances. 

There is no contract in writing A the usage is not 
as between consignor A consignee, but as between 
shipper A shipowner, therefore the evidence is 
admissible (Blackburn, J.). — Dickenson v. Lano 
(1800), 2 F. A F. 188, N. P. 


Sub-sect. 25. — Sugar Trade. 

Customs of the Port .] — See Shipping A Naviga- 
tion. 

699. Sale by sample — Purchaser to accept 
subject to allowance.] — In the sale of goods by 
sample, if the bulk does not accord with the sample, 
the purchaser is not bound to accept or pay for the 
goods, on any terms ; although no fraud was 
intended on the part of the vendor, A although the 
custom of the sugar trade may have been that, 
under such circumstances, the bargain shall stand 
good, upon an allowance being made for the 
inferiority. — Hibbertv. Siiee (1807), 1 Camp. 113, 
N. P. 

700. “Full & complete cargo ” — Sugar A 
molasses packed In hogsheads & puncheons — 
Though ship able to hold more if packed in»smaller 
packages — Custom at Trinidad.] — A charterparty 
was made at London, A the agreement was that 
pltf.’s vessel should proceed to Barbadoes or 
Trinidad at deft.’s option, A should there receive 
A take on board 4< a full A complete cargo of sugar, 
molasses A other lawful produce ” ; there was no 
stipulation for “ broken stowage ” ; sugar A 
molasses packed in hogsheads A puncheons were 
laden according to the custom at Trinidad, by which 
custom a cargo of sugar A molasses packed in 
hogsheads A puncheons is a full A complete cargo 
of sugar A molasses, though the ship would hold 
more if packed in smaller packages ; but there 
still remained a depth of three feet of “ broken 
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stowage,” which might have been filled with tierces 
& barrels, or other produce : — Held : evidence of 
such custom was admissible to explain the contract ; 
the cargo loaded was a full & complete cargo 
within the meaning of the contract ; & the custom 
was a reasonable one, sugar & molasses being 
ordinarily packed in hogsheads & puncheons, that 
being the most convenient & advantageous way of 
carrying such produce. There is no usage at the 
port of London as to loading sugar & molasses, & 
the question is whether, when the parties contracted 
at London, they did not mean that the contract was 
to be performed according to the custom of the port 
of loading ? That brings us to the last consideration, 
viz . whether the custom controls or is inconsistent 
with the contract or is merely explanatory of it ? 
We think that the custom does nothing more than 
explain the meaning of the term “full & complete 
cargo ” (Coleridge, J .). — Cuthbekt v. Uumming 
(1855), 11 Exch. 405 ; 24 L. J. Ex. 310; 25 
L. T. O. S. 234 ; 1 Jur. N. 8. 080 ; 3 W. It. 553 ; 3 
C. L. K. 1301 ; 150 E. R. 889, Ex. Ch. 

AtiTwtaiiona : — Apld. Greaves v. Legf? (1856), 11 Exch. 642. 

Held. Kirchnor v. Venus (1859), 12 Moo. 1*. C. C. 361 ; 

Tailored, Arrol v. Steel Co. of Scotland (1890), 15 App. Cas. 

125. 


701. Mauritius sugar trade — Where agent un- 
able to execute whole order — Purchase of full 
quantity in different lots— & at different times.] — 

Deft., in London, wrote to pltfs., commission agents 
at the Mauritius : “ Should the beet crop prove 
less than usual, there may be a good chance of 
something being made by importing cane sugar, at 
about the limit I am going to give you as a 
maximum, say 26*. 9 d. for nos. 10 to 12, & you may 
ship mo 500 tons, to cover cost, freight, & insurance ; 
50 tons more or less of no moment., if it enable you 
to get a suitable vessel.” So large a quantity of 
sugar as 500 tons could not be purchased in one 
lot at the Mauritius, & it was the customary course 
of business there, in carrying out an order for a 
large quantity of sugar, to purchase it in smaller 
quantities from time to time of different persons. 
Pltfs. had purchased 400 tons for deft, when prices 
rose, & before the order could be completed, deft, 
countermanded it : — Held : the clause as to 
“ 50 tons more or less ” was not a limitation of the 
quantity to be purchased, but was a discretion left 
to pltfs., that they might not be fettered in obtain- 
ing a vessel to carry the quantity ordered ; the 
letter was therefore simply an order to purchase 
500 tons ; but deft, must be taken to have been 
giving an order with reference to the circumstances 
of the Mauritius market ; & therefore that each 
quantity, as it was purchased by pltfs. from the 
several sellers, was purchased on behalf of deft. ; 
& he was bound to accept & pay for the 400 tons. — 
Ireland v. Livingston (1800), L. R. 2 Q. B. 99 : 
36 L. J. Q. B. 50; 15 L. T. 206; 15 W. R. 152 ; 
revad. on other grounds (1870), L. R. 5 Q. B. 516, 
Ex. Ch. ; restored on other grounds (1872), L. R. 6 
H. L. 395, H.. L. 

Annotations: — Mentd. Johnston v. Kcraliaw (1867), L. R. 2 

P x *2?' Imperial Ottoman Hank v, Cowan (1874), 31 

L. T. SIR • -T P.flfirann t> OiiAmn. / 1 « 7 ,4 \ «in t m on" 


T. 336; Jefferson v. Quemer (1874), 30 L! T. 867 
Tappenbeck, Ex p. Banner (18X6), 24 W. R. 476 • 
Cassaboglon v. Gibb (1883), 11 Q. B. D. 707 ; Lindsay! 
Gnujjo v. Barter (1885), 2 T. L. R. 4 ; Dufourcot t>. Bishop 
SA 8 . 6) ’J 8 9- g- 373 ; Loring v Davis (1886), 32 Ch. D. 
625; Bank of England v. Vagliano. [1891] A. C. 107 ; 

* MeUen (No. 2) (1892)736 Sol. Jo. 668 ; Furness 
Withy v. White, [1894] 1 Q. B. 483 ; Scholfleld t>. Lcmdcs’ 
borough. (18961 A. C. 514 ; Dupont v. British South 
Africa Co. (1991). 18 T. L. R. 24 ; Stroms Bruks Akt. v. 
Hutchison, (19051 A. C. 515 ; Miles v. Haslehurst (1906) 
SIJ.L.R. 142 ; Houlder t?. Public Works Comr., Public 
Worta Comr. v, Houldor, [19081 A. C. 276 f Kepitigalla 
Rubber Estetes v. NationalBank of India, [1909] 2 K. B. 
TiiS»«« Bidd ?L 1, ■ ^fmpns Horst Co., 11911] l K. B. 934 ; 
Landauerw. Craven Sc Speeding, [1912] 2 K. B. 94 ; Groom 
v. Barber, [1915] 1 K. b 7316 ; The Kronprinzessin Cecilie 


(1915), 32 T. L. R. 139; Karborg v. Blythe, Groon, 
Jourdain, Schneider v, Burgett & Newsam, [1916] 1 K. B. 
495 ; Weigall v. Runciman (1916), 85 L. J. K. B. 1187 ; 
Macmillan v. London Joint Stook Bank, [1917] 2 K. B. 
439 ; Manbre Saccharine Co. v. Corn Products Co., [1919 J 
1 K. B. 198 ; Gould v. S. E. & C. Ry., [1920] 2 K. B. 186 ; 
Johnson v, Taylor, [1920] A. C. 144 ; Wilson, Holgatc v. 
Belgian Grain & Produce Co., [1920] 2 K. B. 1 ; Diamond 
Alkali Export Corpn. v. Bourgeois, [1021] 3 K. B. 443 ; 
Weiss, Bilieller Sc Brooks v. Farmer, [1923] 1 K. B. 226. 

See No. 657, ante. 


Sub-sect. 26. — Tallow Trade. 

702. Usage to reject name of principal when 
disclosed — •& hold broker responsible.] — Trueman 
v. Loder, No. 507, ante, 

703. Usage for broker purchasing In own name — 
To supply goods to principal employing him.] — 
Robinson v, Mollett, No. 270, ante. 


Sub-sect. 27. — Tea and Coffee Trades. 

704. Green tea — Painted or faced with gypsum 
or prussian blue.] — Applt., a tea dealer, was con- 
victed under 35 & 36 Viet. c. 74, s. 2, for selling as 
unadulterated, “ green tea ” which was adulterated. 
A person asked for two ounces of “ green tea ” at 
applt. ’s shop, for which he paid 5 Id., the shopman, 
stating that ho was authorised by his employers 
to guarantee all their green teas of the value of 
3.v. per pound & upwards as genuine green teas. 
On analysis, the tea was proved to bo painted or 
faced with gypsum & prussian blue for the purposo 
of colouring it. The tea was sold in the same state 
in which it comes from abroad. The tea which is 
imported from China as green tea, & generally 
known as such in the tea trade, is painted & faced 
in this manner ; but tliis practice is not known to 
the public. Pure green tea, though not known 
generally in the trade as “ green tea,” is imported 
from .Japan •.—Held : the conviction was right. — 
Roberts v, Eoerton (1874), L. R. 9 Q. B. 494 ; 43 
L. J. M. C. 135 ; 30 L. T. 633 ; 38 J. P. 485 ; 22 
W. R. 797. 

Annotations Retd. Dykot>. Gower (1801), 61 L. J. M. C. 70. 

Mentd. Sherras v. Do Rutzcn, [1895] 1 Q. B. 918 ; Hobbs v. 

Winchester Corpn., [1910] 2 K. B. 471. 

705. Tea — To buy in Calcutta at " garden 
weight.”] — Lister & Biggs v. Barry & Co. (1886), 
3 T. L. It. 99. 

Custom for country dealers to leave warrants 

with London dealers.] — See Bankruptcy & In- 
solvency, Vol. V., p. 808, No. 6900. 

Leaving goods with vendor as pledge for 

full payment — Liberty of vendor to re-sell on non- 
payment.] — See Bankruptcy & Insolvency, Vol. 
IV., p. 255, No. 2428. 

706. Coffee — Delivery of dock warrants by 
broker to purchaser — Complete transfer — Right 
of stoppage in transitu defeated.] — A. having some 
coffees in the West India Docks, employed a broker 
to sell them ; the broker informed him that he had 
found a purchaser, & required to be put in posses- 
sion of the dock warrants. A. delivered them to 
the broker, indorsed in blank, upon receiving his, 
the broker’s, cheque for the price of the coffee. 
The broker then sold the coffee to pltfs., & received 
immediate payment upon handing over the dock 
warrants. The, broker’s cheque, given to A., was 
dishonoured, & A. immediately stopped the goods 
in the dock warehouse i~Held : pltfs. had a right 
to recover in trover against A. on the ground that 
the delivery of the dock warrants by the broker to 
pltfs., upon payment made to him, constituted a 
complete transfer by the custom & usage of trade ; 
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31, 32 & 33.1 

one removing, the whole expense of entertain- 
ments, which were necessary in the trade, fell upon 
the other. The accounts having been annually 
balanced without such allowance was conclusive. 

There being no universal custom in the trade to 
make such an allowance to the acting partner, & 
it being, on the contrary, the common practice to 
insert such a clause in the agreement where it is 
intended to be made, this should have been 
inserted in the original articles of co-partnership 
or made the subject of a fresh agreement if it arose 
subsequently, & there being no such agreement, 
the ct. cannot make one ( per Cur.). — Thornton v. 
Proctor (1794), 1 Anst. 94 ; 145 E. K. 810. 

717. Meaning of “ cider ” — In Devonshire.] — 
Where a contract was made between A. & 13., 
whereby A., having a quantity of apples, agreed to 
sell his cider to B. at a certain price per hogshead, 
to be delivered at T. at a future time, & to lend such 
pipes as he had for the use of the cider, to be manu- 
factured on his, A.’s premises, & to be paid for 
before it was removed, & A., in pursuance, delivered 
a quantity of juice expressed from the apples to a 
servant hired by B. to manufacture the cider on 
A.’s premises, & before the cider was completely 
manufactured, it was seized by the Excise officers, 
because the place where it was deposited had not 
been entered, & was condemned in the Exchequer 
as B.’s property, together with the casks, & in 
assumpsit for goods sold & delivered, 1 rought by 
A. against B., it appeared that the word cider, at 
the place where the contract was made, meant the 
juice of the apples as soon as it was expressed : — 
Held : the contract must be construed to have 
been for the sale of cider in that sense of the word, 
& the property passed to B. as soon as the apple 
juice was delivered to his servant. — Studdy v. 
Sanders (1826), 5 B. & C. 028 ; 8 Dow. & By. K. B. 
403 ; 4 L. J. O. S. K. B. 290 ; 108 E. R. 234. 
Annotation : — Mentd. Johnson v. Kirkaldy (1810), 4 Jur. 

988. 

718. London docks — To deliver only on pro- 
duction of warrants indorsed by party to whom 
Issued.] — He Leeoii, Ex p. Davenport (1832), 
Mont. & B. 105 ; 1 Deac. & Oh. 397 ; 1 L. J. Bey. 
101, Ot. ofR. 

719. Tasting order must be signed by clerk 

of vault.] — By the practice of the London docks, a 
tasting order is directed to the cooper at a particular 
vault, & signed by the owner of the wines ; but the 
cooper is not to obey it unless it have the signature 
of the clerk of the vault : — Held : the presenting 
to the clerk of a tasting order signed by the owner 
was an uttering of a forged order. — It. v. Illidge 
(1849), 2 Car. <fc Kir. 871 ; 1 Den. 404 ; T. & M. 
127 ; 18 L. J. M. C. 179 ; 13 J. P. 425 ; 13 Jur. 
543 ; 3 Cox, C. C. 552, C. C. li. 

720. Meaning of “ Cash with the usual prompt ” 
— Cash on delivery at end of two months — Subject 
to discount on earlier delivery.] — Gregson v. Ruck 
(1843), 4 Q. B. 787 ; 114 E. R. 1075. 

Annotation : — Mentd. Fitzgerald r. Drensler (1859), 7 

C. B. N. 8. 874. 

721. Rum trade — One month’s wine house rent 
deducted from price.] — F., a broker in London, 
having some rum for sale, made a contract with L., 
& gave him a sale note in these terms : “ L., 
London, Jan. 16, 1801. — I have this day bought 
in my own name for your account or T. 259 


puncheons of Cuba rum, sold at Is. 9 d. per gallon. 
Landing charges 5s. per puncheon, to be paid by 
the buyer ; landing gauges prompt, Mar. 23 ; 
Brokerage i per cent. ; money on delivery or 
£5 per cent. ; I am your obedient servant, F., 
broker.” A portion of the price of the rum was 
afterwards paid to T., & received by him : — Held : 
evidence was not admissible to show that F. & L. 
at the time of the bargain had agreed by word of 
mouth that a deduction of two months’ warehouse 
rent should be made from the price of the rum, & 
the custom of the trade as to allowing only one 
month’s warehouse rent should not attach. — 
Fawkes v. Lamb (1802), 31 L. J. Q. B. 98 ; 8 
Jur. N. S. 385 ; 10 W. R. 348. 

Annotations : — Mentd. Brarnwell v. Spiller (1870), 21 L. T. 
672 ; Fairlie v. Fenton (1870), 39 L. J. Ex. 107. 

722. General lien over warehoused goods of 
customer — Wine merchants also warehousemen 
& bonded cellar keepers — In Bristol .] — Re 

Hancock, Ex p. Ludlow, [1879] W. N. 05. 

I As to ownership of goods sold in bond .] — See 
1 Bankruptcy & Insolvency, Vol. V., pp. 752, 
808, Nos. 6487, 6898, 0899. 

| To let out trade utensils to traders.]— See Bank- 
i ruptcy & Insolvency, Vol. V., p. 799, No. 6830. 


Sub-sect. 32. — Wool Trade. 

723. Delivery not made till payment.] — Spartali 
v . Benecke, No. 520, ante. 

724. Where one broker employed by vendor 
& vendee — Notice to broker amounts to notice to 
other party.] — Graves v. Lego, No. 441, ante. 

725. Agreement to serve as agent or repre- 
sentative — Determinable on month’s notice by 
either side.] — By an agreement in writing pltf. 
engaged to serve deft., who was a manufacturer 
of woollen cloths, as agent or representative, at the 
salary of £150 per annum , provided that, if at the 
end of the year deft, found pltf. had done sufficient 
business to justify him in recompensing him by 
making up his salary to £180, deft, was to do so, 
“ being a donation of £30 to the stipulated amount 
of £150.” There was a custom in the trade in 
which the above agreement of service was made, 
for either party to determine the service upon giving 
to the other one month’s notice. In an action by 
pltf. for a wrongful dismissal before the end of the 
year, in which deft, pleaded the custom : — Held : 

| the questions whether the custom applied to this 
agreement & whether the parties intended to 
I exclude it therefrom were for the ct., & as there was 
| nothing in the agreement to exclude the custom, 

; which was not inconsistent thereto n, deft, was 
entitled to discharge pltf. upon givir & the month’s 
notice. — Parker v. Ibbetson (1858), 4 C. B. N. S. 
346 ; 27 L. J. C. P. 230 ; 31 L. T. O. S. 101 ; 22 
J. P. 059 ; 4 Jur. N. S. 530 ; 0 W. R. 519 ; 140 
E. R. 1118. 

Annotation .-—Mentd. Bridges v. Potts (1864), 17 C. B. N. S. 

314. 

726. Broker entitled to contract in name* of 
principal — Or make himself personally liable — 
Liverpool trade.] — A usage in the wool trade in 
Liverpool, that, when a broker is employed to buy 
wool, he may either contract in the name of his 
principal, or, at the request of the seller, may, with- 
out communicating the fact to his principal, make 
himself personally responsible for the price : — Held : 


PART III. SECT. 1, SUB-SECT. 32. j 
ff. New Zealand wool trade — No 
guarantee as to quality at auction.}— 
At wool-sales in Auckland It is the 


custom not to put anything in the 
catalogue as to the quality of any parcel 
intended to be submitted for sale, & 
the auctioneer in calling over the lots 
does not state their condition. Prior 


to the sale intending purchasers are 
free to examine every bale. — L angley 
v. COLBKOK & Co. (1896), 14 N. Z. L. R. 
540.— N.Z. 
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a good & reasonable usage. — Cropper v. Cook 
(1868), L. R. 3 0. P. 104 ; 17 L. T. 603 ; 16 
W. R. 696. 

Annotations : — Reid. Calder v. Doboll (1871), L. R. 6 C. P. 

480 : Mollett v. Robinson (1872), L. R. 7 C. P. 84. 

727. Freight — London Baltic rates.] — Russian 
Steam-Navigation Trading Co. v, Silva, No. 305, 
ante . 

728. Time for weighing wool — Sold by auction 
at weight.] — Forder v, Waldron (1901), 45 
Sol. Jo. 655, P. C. 

729. Australian wool trade — Stevedores’ re- 
ceipt equivalent to mate’s receipt.] — The frequent 
practice of the port of Sydney is that wool arriving 
there for shipment is not delivered direct to the 
ship for which it is intended but is conveyed to the 
stores belonging to the persons who are acting as 
stevedores of the ship, & is there pressed for the 
purpose of reducing its bulk. By the practice 
& course of business the stevedores’ receipt is 
regarded as between the ship & shippers as 
equivalent to the mate’s receipt, & bills of lading 
are given in exchange for it. — Au strali an 
Agricultural Co. v. Saunders (1875), L. R. 10 
C. P. 668 ; 44 L. J. C. P. 391 ; 33 L. T. 447 ; 3 
Asp. M. L. C. 63, Ex. Oh. 


Sub-sect. 33. — Other Trades. 

Bookselling trade.] — See Bankruptcy & In- 
solvency, Vol. V., pp. 797, 798, Nos. 6815, 6810. 

730. Brickmaking trade — Land never hired 
from year to year.] — A. agreed to let, & B. agreed 
to hire, a piece of land containing about 15 acres, 
at an annual surface rent, & to use the land for 
the purpose of making bricks, & to pay to A., his 
exors.,etc.,3a. per 1,000 on the quantity made, the 
quantity made to be not less than 4,000,000 
annually ; the ground not to be excavated beyond 
the depth of eight feet, without the special per- 
mission of A. in writing. A portion of the land 
being required by a railway co., B.’s claim for 
compensation in respect of his estate & interest 
in the land so required, & for deterioration to the 
residue, wits referred to arbn., under the provisions 
of Lands Clauses Consolidation Act, 1845 (c. 18). 
The umpire, by his award, found that the interest 
of B. under the agreement was that of merely a 
tenant from year to year ; & he assessed the 
compensation upon that basis: — Held: the con- 
struction put by the umpire upon the agreement 
was correct ; & evidence tending to show that by 
the custom of the brickmaking trade, brick land 


is never hired from year to year, was properl 
rejected . — Be Stroud (1849), 8 C. B. 502 ; it 
L. J. C. P.117; 14 L. T. O. S. 291 ; 137 E. R. 604 
Coachbuilding trade .] — See Bankruptcy & In- 
solvency, Vol. V., p. 805, No. 6878. 

731. Cycle trade — Purchaser for resale at 
profit — Known as agents for sale.] — John Griffith* 
Cycle Corpn.,Ltd. v. Humber & Co., Ltd., [1899 
2 Q. B. 414 ; 68 L. J. Q. B. 959 ; 81 L. T. 310 
C. A. ; revsd. on other grounds, sub nom 
Humber & Co. v. John Griffiths Cycle Co 
(1901), 85 L. T. 141, H. L. 

Annotations Mentd. Daniels v. Trefusts, [1914] 1 Ch. 788 
Thirkell v. Cambi, [1919] 2 K. B. 590 ; Grindell v. Bass 
[4920] 2 Ch. 487. 

732. Gum trade — Gum Senegal — Considered a. 
rough gum Senegal on arrival in England.]— 

Declarations upon a contract for not delivering 
quantity of gum senega! may be supported b. 
evidence of a contract for rough gum Senegal, i 
appearing in evidence that all gum Senegal, on it; 
arrival in this country, is called rough. — S ilver v 
Heseltine (1819), 1 Chit. 39. 

733. Hemp trade — Delivery orders of good, 
warehoused in bulk — Word “ about ” insertec 
before quantity designated.] — Evidence of usage 
of trade that delivery orders of goods warehoused 
in bulk always contain the word “ about ” before 
the quantity designated, is not admissible ir 
reference to a contract to sell & deliver good*: 
simply ; but such evidence is admissible in reference 
to a contract to sell & deliver goods in a warehouse 
— Moore v. Campbell (1854), 10 Exch. 323 
23 L. J. Ex. 310 ; 2 C. L. li. 1084 ; 156 E. R. 407. 
Annotation* : — Mentd. Humfrey v. Dale (1858), 81 L. T. O. 8 

828 ; Noble v. Ward (1807), L. K. 2 Exch. 135 ; Ogle v 
Vane (1807), 7 B. & 3. 855 ; Tyers v. llosedalo Sc Ferryhil 
Iron Co. (1873), L. K. 8 Exch. 305 ; Stewart v. EddoweB 
Hudson v. Stewart (1874), L. R. 9 O. 1\ 311. 

734. Leather trade — Meaning of “ bale ” o 

gambler.] — A. contracted to sell to B. 117( 
“ bales ” of gambier, “ now on passage fron 
Singapore, & expected to arrive in London, viz . 
per ‘ Ravenscraig,’ 805 bales, per ‘ Lady Agnes 
Duff,’ 305 bales : ” — Held: evidence was admissible 
to show, that, by the usage of the trade, a “ bale ” 
of gambier was understood to mean a package of 
particular description ; & the contract was not 

satisfied by a tender of packages of a totally 
different size & description. — G orrissen v. Perrin 
( 1857), 2 C. B. N. 8. 681 ; 27 L. J. O. P. 29 ; 3 
Jur. N. 8. 867 ; 5 W. R. 709 ; 140 E. R. 583 ; 
sub nom Gorissen v. Perrin, 29 L. T. O. 8. 227. 
Annotation : — Mentd. Corkling v. Massey (1873), L. R. 8 C. P. 

395. 


PART III. SECT. 1, SUB-SECT. 33. 

h. Bookbinding trade — Not to pay 
for holidays.] — Applts. entered into a 
written contract in E. to employ reap, 
in the bookbinding trade in N.Z. for 
two year? " at a weekly wage of sixty 
shillings for forty-eight hours, over- 
time, if required, to be paid for at the 
rate of time Sc one-third, payment 
being made in each week.'* The 
contract was confirmed Sc re-executed 
i n N.Z., & resp. entered upon his 
duties. He was regularly paid his 
weekly wage, but a deduction at the 
rate of Is. 3d. per working hour was 
niade in respect of all public holidays 
dining which he did not work. The 
industrial award in force when the 
agreement was made fixed a minimum 
wage for competent journeymen at 
»3 per week for forty -eight hours’ 
wo £k, & an extra rate for work done 
on holidays, but contained no provision 
requiring employers to pay wages for 
tune not worked on holidays. The 
custom of the trade was not to pay for 


holidays during which no work was 
done : — Held : the custom was not 
Inconsistent with the written contract 
& was incorporated therein. — W hit- 
combe Sc Tomus v. Taylor (1907), 27 
N. Z. L. R. 237. — N.Z. 

k. Cattle trade — For purchasers of 
cattle to pay on delivery. ] — It . is the 
general practice of the trade not to 
purchase upon credit, but to pay at the 
time of delivery. — Stewart v. Gordo n 
(1831), 9 Sh. (Ct. of Sess.) 460.— SCOT. 

l. Olas8 trade — “ Cutting shop ” 
includes steam engine & stock as 
accessories thereof .] — Watson v. Kid* 
ston (1839), 1 Dual. (Ct. of Sess.) 
1254.— SCOT. 

m. Lace curtain trade — As to use 
of pattern cards.] — In Irvine Valley 
,tnere exists a custom of trade to the 

effect that no goods should be manu- 
factured from pattern cards except 
for the original owner of the designs 
unless with the consent express or 
implied of such owner. — Morton 
(William) & Co. v. Muir Brothers 


j & Co., [1907] S. C. 1211.— SCOT. 

I n. Milling trade — To sell for for - 
i ward delivery & pay in advance .] — 
i Whore a quantity of flour In a mill, the 
I property in which has passed from the 
miller to a baker by sale, is placed in a 
heap by itself apart from the bulk of 
the miller’s flour, each bag of the flour 
sold to the baker having a mark on it 
the miller’s flour having no such mark, 
it is a reasonable inference, in view 
of a custom lu the milling trade to sell 
j for forward deliveiy Sc to pay in 
advance, that the flour sold to the 
baker hew been paid for, 8c has been 
appropriated to fulfil a particular 
order, 8c therefore is not in the reputed 
ownership of the miller on his bank- 
ruptcy. — Re Rylkv, Ex p. Swanwiok 
(1896), 15 N. Z. L. K. 825.— N.Z. 

o. Soap trade— Guarantee of weight 
in invoice.]— Huntkr v. Bonar (1823), 

2 Sh. (Ct. of Sess.) 554. — SCOT. 

p. Whether if bags containing cooked 
mutton-birds axe sound, buyer must 
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Sect 1. — Trade , commerce and industry: Sub-sect 
33. Sect 2 : Sub-sects . 1, 2, 3 4, A. & B. ; 

sub-sects. 5, 6, 7, 8 9. ff ec/s. 3, 4, <fcj3.] 

Salvage — Usages In connection with.] — See 

Shipping & Navigation. 

Shipwrights* lien.] — See Lien ; Shipping & 
Navigation. 

735. Undertaking trade — To charge full cost of 
articles used for temporary purpose.] — Paxton v . 
Coubtnay, No. 351, ante . 


Sect. 2. — PROFESSIONS AND OCCUPATIONS. 

Sub-sect. 1. — Architects and Engineers. 
See, generally , Building Contracts, Engineers 
& Architects, Vol. VII., p. 331. 

Remuneration of.] — See Building Contracts, 
Engineers & Architects, Vol. VII., p. 445, 
Nos. 455, 450. 


Sub-sect. 2. — Auctioneers. 

See, generally , Agency, Vol. I., p. 207 ; Auction 
& Auctioneers, Vol. III., p. 2. 

Right to remuneration.] — See Auction & 
Auctioneers, Vol. III., Tip. 33, 34, Nos. 244, 245, 
250,251. 

Payment of deposit by cheque.] — See Auction & 
Auctioneers, Vol. III., p. 20, No. 144. 


Sub-sect. 3. — Bankers. 

See, generally , Bankers & Banking, Vol. III., 
p. 123. 

Banker’s draft.] — See Bankers & Banking, 
Vol. III., p. 200, No. 453. 

Cheques.] — See Bankers & Banking, Vol. III., 
pp. 202, 203, 218, 219, 224, 240, Nos. 402, 403, 408, 
564,550, 558, 559,585,081. 

Interest.] — See Bankers & Banking, Vol. HI., 
pp. 205-207, Nos. 811-831. 

Letters of credit.] — See Bankers & Banking, 
Vol. III., p. 254, No. 754. 

Lien.] — See Bankers & Banking, Vol. III., 
pp. 285-293, Nos. 878-919. 

Money on current account.] — See Bankers & 
Banking, Vol. Ill,, p. 185, No. 300. 

Short bills.] — See Bankers & Banking, Vol. III., 
p. 211, No. 510. 

Sale & purchase of securities for customer.] — 
See Bankers & Banking, Vol. III., p. 178, No. 328. 


Sub-sect. 4. — Brokers. 

A. In Oc?iera.t 

Bought & sold notes — Whether contract con- 
stituted by.] — See Sale of Goods. 

Authority of broker.] — See Agency, Vol. I., 
pp. 308, 309, 370, Nos. 310-319, 324-327, 784. 

Relation between principal & broker.] — See 
Agency, Vol. I., pp. 480, 549, Nos. 1007, 1009, 
2002 . 

Relation between broker & third parties— In 
regard to contracts.] — See Agency, Vol. I., pp. 584, 
033, 035-037, Nos. 2223, 2502, 2570-2590. 

Shipbrokers — Liability to third parties.] — Sec 
Agency, Vol. I., p. 035, No. 2570. 

Right to remuneration.] — See Agency, 


Vol. I., pp. 490, 499, 500, 503, 505, 510, 517, Nos. 
1671-1074, 1707-1708, 1712, 1730, 1731, 1742, 
1780, 1795, 1801. 

.] — See , further , Shipping <fc Navigation. 

736. Colonial brokers — Carrying on business 
by bills of exchange.] — Schweitzer v. Long 
(1863), BP. &F. 087. 

B . Stock and Share Brokers. 

See Stock Exchange. 

Authority of broker.] — See Agency, Vol. I., 
pp. 309, 345, Nos. 320-323, 500. 

Insolvency of broker.] — See Agency, Vol. I., 
p. 539, No. 1941. 


Sub-sect. 5. — Estate Agents and Surveyors. 

Estate agents.] — See, generally, Agency, Vol. I., 
p. 207. 

Remuneration of.] — See Agency, Vol. I., 

pp. 498, 503, 505, 514, Nos. 1713, 1728, 1743, 
1778, 1779. 

737. Surveyor employed by vendor — Custom of 
purchaser to pay remuneration — Extent of.] — A 

conveyance of part of an estate at Reading con- 
tained a covenant by the purchasers not to erect 
any building otherwise than in accordance with 
such drawings & specifications as might be pre- 
viously approved of in writing by the vendor’s 
surveyor : — Held : an alleged general custom that 
the purchasers should pay the susveyor’s fees in 
such cases did not extend to Reading, & it was 
doubtful whether it obtained even in London. — 
Reading Industrial Co-operative Society, 
Ltd. r. Palmer, [1912] 2 Oh. 42 ; 81 L. J. Ch. 454 ; 
100 L. T. 020. 

Surveyors.] — See, generally. Building Contracts, 
Engineers & Architects, Vol. VII., p. 331. 

— Construction of building contract.] — See 

BuiLDiNG Contracts, Engineers & Architects, 
Vol. VII., p. 334, No. 16. 

Quantity surveyor.] — See Building Con- 
tracts, Engineers & Architects. Vol. VII., 
pp. 448, 449, 450, Nos. 472, 474, 475, 479, 482, 485. 

Remuneration.] — See Building Contracts, 

Engineers & Architects, Vol. VII., p. 445, Nos. 
455, 450. 


Sub-sect. 6. — Legal Profession. 


738. Expenses of drawing up legal documents — 
Deed of appointment.] — A., on the marriage of his 
daughter with B., executed a deed ofc pointment 
under a power contained in his c n marriage 
settlement in favour of his daughter, appointing 
to his daughter a sum of £4,000. This B. settled 
on his marriage. The marriage settlement of B. 
& the deed of appointment, were both prepared 
by C., who was originally the solr. of A. There 
was no evidence to show whether A. had agreed to 
give his daughter £4,000 or to execute an appoints 
ment. of that sum : — Held : whether A. or his 
daughter was to pay C. the expenses of this deed 
of appointment, was not a question of usage, but 
a question of contract, & it was for the jury to 
determine upon whose credit the business was 
done.— Hayward v. Fiott (1837), 8 C, & P. 59, 


739. Marriage settlements — Payable by 


accept birds as sound.} — Reap, sold 
976 cooked mutton-birds to applt. ; 
on their arrival at their destination 
they were found to be bad & were 


condenmed. Resp. proved a usage 
that mutton-birds are packed in bags 
& that if at the time delivery is 
taken tho bags are sound the buyer 


must accept the birds ai sound : — 
Held : the usage was an unreasonable 
one. — Moss, Ltd. r. Andersen, 11914] 
33 N. Z. L. R. 606.— N.Z. 
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husband.] — The father of a lady, an infant, who 
was about to be married, instructed his solrs. to 
prepare the marriage settlement by which the 
intended husband was to settle £10,000 & £100 a 
year on the lady. The parties having been married, 
the solrs. brought an action against the husband & 
wife to recover the costs of preparing the settle- 
ment, & on a special case stated for the opinion of 
the ct. : — Held : if the father was not acting as 
agent for his daughter, there was a usage that the 
husband should pay the costs of preparing the 
settlement, & such usage would bind him to 
indemnify any one who, on the part of the wife, 
had properly incurred expense in retaining a solr. 
for that purpose. — Helps v. Clayton (1864), 17 
C. B. N. 8. 553 ; 5 New Rep. 191 ; 34 L. J. C. P. 1 ; 
11 L. T. 476 ; 29 J. P. 263 ; 10 Jur. N. S. 1184 ; 
13 W. R. 161 ; 144 E. R. 222. 

Annotation s : — Mentd. Re Gray, [1901] 1 Ch. 239 ; Wales v. 
Carr (1902), 71 L. J. Ch. 483 ; Steeden v. Walden, [1910] 
2 Ch. 393. 

740 . .] — Be Lawrance, Bow- 

icer V . Austin, [1894] 1 Ch. 556 ; 63 L. J. Ch. 
205 ; 70 L. T. 91 ; 42 W. R. 265 ; 8 R. 102. 
Annotation : — Mentd. Re Dee Estates, Wright v. Dee Estates, 
11911 J 2 Ch. 85. 

Leases.] — See Landlord & Tenant ; 

Solicitors. 

Conveyance.] — See Sale of Land ; 

Solicitors. 

Barristers.] — See Barristers, Vol. III., p. 329, 
No. 176. 

Solicitors.] — See Solicitors. 

Mortgage Transactions.] — See Mortgages ; 
Solicitors. 


Sub-sect. 7. — Medical Profession. 
See Medicine & Pharmacy. 


Sub-sect. 8. — Theatrical Profession. 

See Theatres & Other Places of Entertain- 
ment. 


Sub-sect. 9. — Other Occupations. 

Advertising agent — Continuing advertisements.] 
— See Agency, Vol. I., p. 522, No. 1822. 

Army agents — Business discount .] — See Agency, 
Vol. I., p. 482, No. 1618. 

Commission agents — Liability of .] — See Agency, 
Vol. I., p. 470, No. 1581. 

Customs house agent .] — See Revenue. 

Commercial traveller — Authority to pledge 
principal’s credit .] — See Agency, Vol. I., p. 353, 
No. 015. 

Return of expenses .] — See Agency, Vol. I., 

p. 440, No. 1298. 


Sect. 3.— HORSE RACING. 

741. To pay in all stakes for sweepstakes — 
Before start of first race of day.] — Declaration 
stated that by the established usage of racing, it 
was regulated that in all races to be run for, all 
stakes for sweepstakes should be mpde before the 
hour of starting for the first race of the day," & 
be paid into the hands of the person appointed 
by the stewards to receive the same. In default 
thereof by any person, he should pay the whole 
stake as a loser, whether his horse should come in 


first or not. It then alleged that certain races 
were appointed to be run at L., & that by a regula- 
tion of tho L. races all stakes should be paid to 
the clerk of the races before eleven o’clock on the 
day of running or the owner should not be entitled 
though a winner ; that pltf. paid his stakes beforo 
the hour of starting & before eleven o’clock ; that 
deft. ’s horse came in first, & would have received 
the whole stakes but for his default in not paying 
before the hour of starting or before eleven o’clock ; 
that pltf.’s horse came in second & therefore he 
was entitled to the whole stakes, & deft, was 
liable to pay to him the stake which he ought to 
have paid to the clerk of the races. Plea, that 
deft, tendered his stakes to the clerk of the races 
before the hour of starting for the first race of the 
day, & before the running of the race, but it was 
refused. Replication, that it was not tendered 
before eleven o’clock. On demurrer : — Held : even 
if there were no departure, which scmble there was, 
yet the L. regulation did not make deft, liable to 
pay as a loser, but only prevented him from 
receiving as a winner. — Lacey v. Umbers (1835), 
2 Or. M. & R. 112 ; 5 Tyr. 741 ; 4 L. J. Ex. 182 ; 
150 E. R. 47. 

742. Meaning of “ across a country.”] — Iri a 

memorandum respecting a race, the race was 
described as “ four miles across a country ” : — 
Held : evidence was admissible to show that 
“ across a country ” meant that the riders were to 
go over all obstructions, & were not at liberty to 
avail themselves of an open gate. — E vans v. Pratt 
( 1842), 3 Man. & G. 759; 1 Dowl. N. 8. 505; 
4 Scott, N. R. 378 ; 11 L. J. O. P. 87 ; 6 Jur. 152 ; 
133 E. R. 1344. 

Annotations : — Mentd. Challand v. Bray (1 842), 1 1 L. J. Q. B. 

204 : Bentinc.k v. Connop (1844), 5 Q. B. 093 ; Carr v. 

MurtiiiHon (1859), JC. & E. 450 ; Coombs v. Dibble (1806), 

14 L. T. 415 ; , Sadler v. Smith (1869), L. U. 4 Q. B. 214. 

743. Owner to direct trainer to which races 
horses to be taken.] — Forth v. Simpson, No. 
458, ante , 

744. Apprentice to trainer — Setting off charges 
for clothes & washing — Against wages.] — In an 

action for wages, by an apprentice to a horse - 
trainer upon an indenture, whereby deft, agreed 
to find pltf. sufficient meat, drink & certain yearly 
wages, “ lodging & all other necessaries ” during 
the term of apprenticeship, deft, pleaded a set-off 
of sums paid for clothes & washing for pltf., & 
sought to show a usage in his particular business 
for the master to supply such items in the first 
instance, to deduct the sums paid in respect 
thereof from the wages of the apprentice : — Held : 
even if such a usage were proved, it would be 
repugnant to the express terms of the contract, & 
the evidence was therefore inadmissible. — A bbott 
v . Bates (1875), 45 L. J. Q. B. 117 ; 33 L. T. 491 ; 
40 J. P. 71 ; 24 W. R. 101, 0. A. 


Sect. 4.— USAGES BETWEEN LANDLORD AND 
TENANT. 

See Agriculture, Vol. II., pp. 10-40, Nos. 31- 
225 ; Landlord & Tenant. 


Sect. 5.— CUSTOMS OF THE COUNTRY. 

As to agricultural leases .] — See Agriculture, 
7ol. II., pp. 10-40, Nos. 31-225. 

As to timber.]— See Agriculture, Vol. II., pp. 
11, 02, Nos. 352, 358-370, p. 101, Nos. 811-815. 
rnn struct! on of leases.l — See Landlord ® 


Tenant. 
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Sect . 6 . — Customs of the country . Sects, 0, 7, 8, 9, 

10 & 11 .] 

Agricultural custom — To allow property to re- 
main on land after sale — Crops .] — See Bank- 
ruptcy & Insolvency, Vol. V., pp. 804, 805, 
No. 0874. 


Sect. 0. — CUSTOMS OF THE PORT. 

See Shippinq & Navigation. 


Sect. 7. — IN RELATION TO INSURANCE. 

See Insurance. 


Sect. 8. — IN RELATION TO SHIPPING. 

See Shipping & Navigation. 


Sect. 0 .— MASTER AND SERVANT. 

See Master & Servant. 


Sect. 10.— AS TO NEGOTIABLE INSTRUMENTS. 

Bills of Exchange- Time for acceptance.] — See 

Bills of Exchange, Vol. VI., p. 02, No. 490. 

Signature.]— See Bills of Exchange, Vol. 

VI., p. 103, No. 722, p. 109, No. 747. 

Consideration.] — See Bills of Exchange, 

Vol. VI., p. 131, No. 874. 

Liability of indorser & drawer.] — See Bills 

of Exchange, Vol. VI., p. 203, No. 1240. 

Payment to holder.] — See Bills of Ex- 
change, Vol. VI., p. 345, No. 2293. 


Other negotiable instruments — How negotiability 
established .] — See Bills of Exchange, Vol. VI., 
pp. 444-5, Nos. 2853-2857. 

Foreign bonds .] — See Bills of Exchange, 

Vol. VI., pp. 447, 448, 450, Nos. 2808, 2873, 2880. 

Wharfinger’s certificate .] — See Bills of 

Exchange, Vol. VI., p. 455, No. 2908. 


Sect. 11. — OTHER USAGES. 

745. Interest on money lent — Mercantile usage — 
Interest on balances.] — A. & deft, were merchants, 
& early in 1847 had a final balance of accounts. 
In Jan. 1847, A. wrote to deft., “ The balance 
settled as due by you to me payable in the course 
of the present year without interest.” Deft, 
assented, but did not pay in 1847. In July, 
1848, A. wrote to deft., “You can retain the 
money on allowing me interest from last Jan. ; this 
can continue until you find it convenient to pay 
the money, or by my giving you six months’ 
notice.” By the custom of merchants interest 
is payable on balances ; — Held : interest was 
originally payable after 1847, both by the terms 
of A.’s letters, & by mercantile usage, & therefore 
there was no consideration for the agreement set 
out in the plea, which was consequently bad. — 
Orme v. Galloway (1854), 9 Exch. 544 ; 23 
L. J. Ex. 118 ; 2 W. It. 203 ; 2 C. L. R. 480 ; 150 
E. R. 232. 

Rules of the Road — To keep to the left.] — See 

Highways, Streets & Bridges ; Street & 
Aerial Traffic. 

Time— Interpretation of “ Month.”] — See Time. 

Leases — Of charity estate.] — See Charities. 
Vol. VIII., p. 301, Nos. 1587, 1009. 

Navy office usage — Indorsing & negotiating bills 
by attorney.] — See Agency, Vol. I., p. 301, No. 207. 

Under Municipal Corporation Act, 1835 

(c. 76).] — See Local Government. 
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CUSTOMARY FREEHOLDS. 

See Copyholds ; Descent and Distribution ; Sale op Land. 


CUSTOMS DUTIES. 

See Revenue. 


cy-prEs DOCTRINE. 

See Charities ; Wills. 


DAMAGE FEASANT. 


See Animals. 
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DAMAGES. 


PART I. DEFINITIONS, NATURE AND CLASSIFICATION . 
PART II. RULES AND PRINCIPLES IN AWARDING DAMAGES 


Sect. 1. In General 

Sect. 2. Jurisdiction to award ...*•• 

Sect. 3. Restitutio In Integrum 

Sect. 4. Whether Proof of Actual Damage essential 
Sect. 5. Damages assessed once and for all — Prospective 
Sect. 0. Directness and Remoteness . 

Sect. 7. Aggravation and Mitigation . 

Sect. 8. Where Ascertainment difficult or impossible 
Sect. 0. Interest as Damages. See Money and Money-Leni 


Continuing Da 


PART III. DIRECTNESS AND REMOTENESS 


Sect. 1. In General 

Sect. 2. Immediate or Proximate Cause ..••••** 

Sub-sect. 1. In General . 

Sub-sect. 2. Breach of Contract . . • • • * * * * 

Sub-sect. 3. Torts . 

Sub-sect. 4. Recovery of Costs and Expenses . 

Sect. 3. Circumstances in Contemplation of Parties • • * 

Sub-sect. 1. In General 

Sub-sect. 2. Breach of Contract 

Sub-sect. 3. Notice of Special Circumstances . 

Sub-sect. 4. Recovery of Costs and Expenses ••••** 

Sect. 4. Recovery of Costs and Expenses 

Sub-sect. 1. In General 

Sub-sect. 2. Of Actions by or against Third Parties • 

Sub-sect. 3. Under Contracts of Indemnity. See Guarantee. 

Sub-sect. 4. Actions on Covenants in, and Assignments op Leases. See Land 
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P AR T VI. LIQUIDATED DAMAGES OB PENALTY 

Sect. 1. How determined 

Sub-sect. 1. In General 136 

Sub-sect. 2. Pre-estimate by Parties 137 

Sub-sect. 3. Intention op Parties 138 

Sub-sect. 4. Larger Sum payable in default op Payment op Smaller Sum . 143 

Sub-sect. 5. Varied Stipulations 144 

Sub-sect. 6. Single Stipulation . . . . . . . . . .147 

Sub-sect. 7. Damages Unascertain able . . . . . . , .151 

Sect. 2. Recovery op 151 

PART VII. PLEADING, PROOF AND ASSESSMENT 153 

Sect. 1. Pleading and Practice ........... 153 

Sect. 2. Proof 154 

Sect. 3. Assessment 156 

Sub-sect. 1. In General ........... 156 

Sub-sect. 2. By Court or Jury . . . . . . . . . .156 

Sub-sect. 3. Computation op Damages . . . . . . . , .158 

A. Time 158 

B. Rate of Exchange 

Sub-sect. 4. Joint Tortfeasors .......... 162 

Sub-sect. 5. In default of Appearance . . . . . . , .163 

Sub-sect. 6. Effect op Failure to Assess . . . . . . . .164 

Sect. 4. Review op Assessment — New Trial 164 

Sub-sect. 1. In General ........... 104 

Sub-sect. 2. Damages awarded under £20 

Sijb-sect. 3. Grounds for Review 165 

A. In General 

B. Damages Excessive . . . . . . . . # a .167 

(a) In General ! 167 

( b ) Excess clearly Apparent . . . . . . . # .170 

(c) Misconduct, Misdirection, Mistake of Jury ...... 171 

( d ) Actions of Tort . . . 174 

C. Damages Inadequate . . . . . . . . . # .176 

(«) In General 

(6) Verdict arrived at by Compromise ........ 178 

(c) Misconception of Point of Law . . . . . . . .178 

(d) Misconduct, Mistakes, and Omissions of Jury ...... 179 


Action# in respect of 
Statutory Duty . 

Cause of Action 
Collision 

Compensation 


Damnum absque Injuria 
Divorce , Damages in 

Injuria sine Damno 


See Negligence ; | 

Statutes. 

„ Action. 

„ Shipping and 
Navigation. 

„ Animals ; Com- 
pulsory Pur- 
chase of Land 
and Compensa- 
tion ; Master 
and Servant. 

„ Action. 

„ Husband and 
Wife. 

„ Action. 


Interest as Damages 

Damages in respect of, 
particular relations , 

e.g., Agency ; Car- 
riers ; Contract ; 
Landlord and Ten- 
ant ; Libel and 
Slander ; Master 
and Servant ; Mines, \ 
Minerals and 
Quarries ; Negli- 
gence ; Nuisance ; 
Sale of Goods ; Sale 
of Land ; Tort ; 
Trespass ; Trover 
and Conversion. / 


See Money and Money 
Lending. 


See Particular Titles 
passim. 


Note. — This title deals only with the general principles of the law of damages ; for particular 
cases reference must he made to particular titles passim. 
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Damages 


Part I. — Definitions, Nature and Classification 


1. Compensation — Not punishment.] — Where 
a servant is wrongfully dismissed from his em- 
ployment the damages for the dismissal cannot 
include compensation for the manner of the dis- 
missal, for his injured feelings, or for the loss he 
may sustain from the fact that the dismissal of 
itself makes it more difficult for him to obtain 
fresh employment. 

I have always understood that damages for 
breach of contract were in the nature of compensa- 
tion, not punishment. There are three well- 
known exceptions to the general rule, applicable 
to the measure of damages for breach of contract, 
namely, actions against a banker for refusing to 
pay a customer’s cheque when he has in his hands 
funds of the customer’s to meet it, actions for 
breach of promise of marriage, & actions like that 
in Flureau v. Thornhill [No. 303, post\ where the 
vendor of real estate, without any fault on his 
part, fails to make title. 1 know of none other. 
In many other cases of breach of contract there 
may be circumstances of malice, fraud, defamation 
or violence, which would sustain an action of 
tort as an alternative remedy- to an action for 
breach of contract. If one should select the former 
mode of redress, he may, no doubt, recover ex- 
emplary damages, or what is sometimes styled 
vindictive damages ; but if he should choose to 
seek redress in the form of an action for breach of 
contract, he lets in all the consequences of that 
form of action One of these consequences is, 
I think, this : that he is to be paid adequate com- 
pensation in money for the loss of that which he 
would have received had his contract been kept, 

6 no more (Lord Atkinson). — Addis v. Gramo- 
phone Co., Ltd., [1909] A. O. 488 ; 78 L. J. K. 13. 
1122 ; 101 L. T. 400, H. L. 

Annotations : — Apld. He Rubel Bronze & Motal Co., & Vos, 

[1918] 1 K. B. 315. Consd. Wilson v. United Counties 

Bank, [1920] A. C. 102. Reid. Quirk v. Thomas, LI 910] 

1 K. B. 510; Turpin v. Victoria Palace, [1918] 2 K. B. 

539. 

2. Damages distinguished from statutory com- 
pensation.] — Damages for injury to the ship- 
owner’s reputation by reason of the provisional 
detention of the ship under M. 8. Act, 1870 (c. 80), 
s. 0 upon the ground that she was unsafe cannot 
be recovered under sect. 10. 

The expression “ compensation ” is not ordinarily 
used as an equivalent for “ damages.” It is used 
in such Acts as these in relation to a lawful act 
which has caused injury. Therefore that word 
would not, I Uiink, include damages at large 
(Esher, M.R.). — Dixon v. Calcraft, [1892] 

1 Q. B. 458 ; 01 L. J. Q. B. 529 ; 60 L. T. 554 ; 
56 J. P. 388 ; 40 W. li. 598 ; 8 T. L. R. 397 ; 

7 Asp. M. L. C. 161, 0. A. 

3. Classification.] — Now, with respect to 
damages, in general, they are of three kinds. 
First, nominal damages ; which occur in cases 
where the judge is bound to tell the jury only to 
give such ; as, for instance, where the seller brings 
an action for the non-acceptance of goods, the 
price of which has risen since the contract was 
made. The second kind is general damages. 
They are such as the jury may give when the judge 
cannot point out any measure by which they are 


to be assessed, except the opinion & judgment of a 
reasonable man. Thirdly, special damages are 
given in respect of any consequences reasonably 
or probably arising from the breach complained 
of (Martin, B.). — Prehn v. Royal Bank of 
Liverpool (1870), L. It. 5 Exch. 92 ; 39 L. J. Ex. 
41 ; 21 L. T. 830 ; 18 W. R. 463. 

Annotations : — Mentd. He Oriental Commercial Bank (1871), 
L. R. 12 Eq. 601 ; Larios v. Bonany y Gurety (1873), 
L* R. 6 P. C. 346 ; Re General South American Co. (1877), 
7 Ch. JJ. G37 ; Re English Bank of the River Plate, Ex p. 
Bank of Brazil, [18931 2 Ch. 438 ; Banque Populaire Do 
Bienno v. Cav6 (1895), 1 Com. Cas. 67 ; Wallis Chlorine 
Syndicate v. American Alkali Co. (1901), 17 T. L. R. 056 ; 
Barnett v. Hart (No. 1) (1903), 48 Sol. Jo. 14 ; Wilson i\ 
United Counties Bank, [19203 A. C. 102. 

4. General damages.] — “General damages,” 
as 1 understand the term, are such as the law will 
presume to be the direct natural or probable con- 
sequence of the act complained of. “ Special 
damages,” on the other hand, are such as the law 
will not infer from the nature of the act. They 
do not follow in ordinary course. They are 
exceptional in their character, &, therefore, they 
must be claimed specially & proved strictly 
(Lord Macnaghten). — Stroms Bruks Akt. v. 
Hutchison, [1905] A. C. 515 ; 74 L. J. P C. 130 ; 
93 L. T. 562 ; 21 T. L. R. 718 ; 10 Asp. M. L. C. 
138 ; 11 Com. Cas. 13, H. L. 

Annotations : — Mentd. Werthoim v. Chicoutimi Pulp Co., 
[1911] A. C. 301; Phosphate Mining Co. & Coronet 
Phosphate Co. v. Rankin, Gilmour (1916), 115 L. T. 211 ; 
Watts, Watts v. Mitsui, [1917] A. C. 227 ; Montevideo 
Gas & Drydock Co. v. Clan Lino Steamers (1921), 37 
T. L. R. 544. 

5. Special damages — Defined.] — Stroms Bruks 
Akt. v. Hutchison, No. 4, ante. 

6. In contract or tort.] — Fltf. pur- 

chased champagne lying at deft.’s wharf at 
14 s. per dozen, <fc resold it at 24.9. to the captain 
of a ship about to leave England. Defts. refused 
to deliver the wine, & pltf. was unable to fulfil 
his contract, champagne of a similar quality not 
being procurable in the market. Defts. had no 
knowledge of the sale, or of the purpose for which 
pltf. required delivery of the champagne. In an 
action for the conversion : — Held : pltf. was 
entitled, as damages, to the price at which lie had 
sold the champagne. 

In the case of contract special damages, reason- 
ably resulting from the breach of it, may be con- 
sidered within the contemplation of the parties. 
In case of trover it is not in general special damago 
which can be recovered but a special value attached 
by special circumstances to the article converted 
(per Cur.).— France v. Gaudet (1871), L. R. 

6 Q. B. 199 ; 40 L. J. Q. B. 121 ; 19 W. R. 622. 
Annotations .—Reid. Horne v. Mid. Ry. (1873), L. R. 8 C. P. 
131 ; The Star of India (1876), 1 P. D. 466 ; Johnson v. 
Hook (1883), 31 W. R. 812. Mentd. Attenborough v. 
London & St-. Katharine Docks Co., Attenborough r. 
Same, Diego Lopez, claimant (1878), 26 W. R. 583. 

Special damage.] — See Nos. 15, 301, post . 

7. Nominal damages — Defined — “A peg tq 
hang costs on.”] — Nominal damages are a mere 
peg on winch to hang costs. Nominal damages, 
in fact, mean a sum of money that may be spoken 
of, but that has no existence in point of quantity 
(Maule, J.). — Beaumont v. Greathead (1846), 


tion. — Victorian Onion* & Potato 
Growers Assocn. r. Furnijan, [19221 
V. L. It. 819.— AUS. 

b. Special damages — Whether special 
inconvenience caused by obstruction of 
public right of tmj/.}— -Special incon- 
venience caused by obstruction of a 


PART I. 

a . 4 4 Damages * ’ — V arious mca n ings of. ] 
— The word 44 damages " in an under- 
taking as to damages included in an 


a very general moaning, & not neces- 
sarily the same meaning as that given 
to the word when used in connection 
with broach of contract. The ct. will 
consider whether or not deft, has, in 
all the circumstances, sustained any 
real harm by reason of the injunc- 
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2 0. B. 494 ; 3 Dow. So L. 631 ; 15 L. J. C. P. 130 ; 
6 L. T. O. S. 297 ; 135 E. R. 1039. 

Annotations: — Held. Thame v. Boast (1848), 12 Q. B. 808 ; 
Cook v, Hopewell (1856), 11 Exoh. 555 ; Gowens v. Moore 
(1858), 3 H. & N. 540 ; Neville v. London " Express ” 
Newspaper, [1919] A. C. 368 ; Soc. Des Hotels Le Touquet 
Paris Plage v - Cummings, [1922] 1 K. B. 451. Mentd. 
Addison v. Gibson (1847), 8 L. T. O. S. 467 ; Nosotti v. 
Page (1851), 20 L. J. C. P. 81 ; Goodwin v. Cremer (1852), 
18 Q. B. 757 ; Randall v . Moon (1852), 12 C. B. 261 ; 
Tetley v . Wanless (1867), L. R. 2 Exch. 275 ; Laurie v. 
Scholefleld (1869), 38 L. J. C. P. 290 : Harper v. Linthorpe 
Hinsdale Smelting Co. (1909), 101 L. T. 608. 

8. .] — Deft., an English lady, 

having in 1914 contracted in France a debt to 
pltfs. of 18,035 francs, undertook to pay that sum 
to them in France in French money before the end 
of that year. Deft, did not pay the money within 
the time specified, & in Nov., 1919, by which date 
the value of the French franc as expressed in 
English currency had heavily fallen, pltfs. com- 
menced an action against her in England on a 
specially indorsed writ claiming the amount of 
sterling which would have been the equivalent 
of 18,035 francs at the end of the year 1914. 
While the action was pending deft, went to France 
So paid in French money to the then hotel manager 
of pltfs, the sum of 18,035 francs. The manager, 
who did not know the amount of deft.’s debt, nor 
that an action had been begun, did not when 
taking the money intend to accept it in full satis- 
faction, So gave deft, a receipt as for money 
deposited with him. By French law interest is 
not payable on money due in the absence of an 
express agreement to pay it. Deft, then pleaded 
that after action brought she had satisfied pltfs.’ 
claim by payment. On the question whether upon 
the facts above stated that plea had been estab- 
lished ; — Held : the debt, being payable in France 
in French currency, did not cease to be a French 
debt by reason of its being sued for in England, & 
as, if the action had been brought in .France, the 
payment made would have been a good discharge 
of the debt notwithstanding the depreciation of 
the French franc as expressed in English currency 
since the date when the money became due, that 
payment must equally be a good discharge of the 
debt for the purposes of the English action ; & 
pltfs. were entitled to recover no more than nominal 
damages for the non-payment at the due date, So 
the costs of action down to plea pleaded. 

Nominal damages in respect of the non-payment 
of a debt are a fond thing vainly invented “ a 
mere peg on which to hang costs ” (Atkin, L.J.). — 
Soci&t^ des Hotels Le Touquet Paris-Plage 
v. Cummings, [1922] 1 K. B. 451 ; 91 L. J. K. B. 
288 ; 126 L. T. 513 ; 38 T. L. II. 221 ; 66 Sol. .To. 
209, C. A. 

Annotations : — Reid. Re British American Continental Bank, 
Lisser & Rosenkranz’s Claim, 11923] 1 Ch. 276. Mentd. 
Re British American Continental Bank, Credit General 
Licgeois’ Claim, [19221 2 Ch. 589 ; Pocahontas Fuel Co. 
(Incorporated) v. Ambatlelos (1922), 27 Com. Caa. 148 ; Re 
Chosterman’s Trusts, Mott v. Browning, [1923] 2 Ch. 466. 

9, .1 — The owner of a chattel who 

is wrongfully deprived of its use may recover 
substantial damages for the deprivation, though 
he may have incurred no out-of-pocket expenses 
consequent thereon. 

“ Nominal damages ” is a technical phrase, 
which means that you have negatived anything 
like real damage, but that you are affirming by 
your nominal damages that there is an infraction 
of a legal right, which, though it gives you no 
right to any real damages at all, yet gives you a 
right to the verdict or judgment Jbecause your 


legal right has been infringed. But the term 
“ nominal damages ” does not mean small damages 
(Lord Halsbury, C.). 

The whole itegion of inquiry into damages is one 
of extreme difficulty. You very often cannot even 
lay down any principle upon which you can give 
damages ; nevertheless it is remitted to the jury, 
or those who stand in place of the jury, to consider 
what compensation in money shall be given for 
what is a wrongful act. Take the most familiar 
So ordinary case : how is anybody to measure pain 
So suffering in moneys counted ? Nobody caa 
suggest that you can by any arithmetical calcula- 
tion establish what is the exact amount of money 
which would represent such a thing as the pain So 
suffering which a person has undergone by reason 
of an accident. In truth, I tliink it would be 
very arguable to say that a person would bo 
entitled to no damages for such things. What 
manly mind cares about pain So suffering that is 
past ? But nevertheless the law recognises that 
as a topic upon which damages may be given 
(Lord IIalpbury, C.). — Mediana (Owners) v. 
Comet (Owners, etc.), The Medlana, [1900] A. C. 
113 ; 69 L J. P. 35 ; 82 L. T. 95 ; 48 W. R. 398 ; 
16 T. L. R. 194 ; 44 Sol. Jo. 259 ; 9 Asp. M. L. C. 
41, II. L. 

Annotations: — Apld. The Bodlewell, [1907] P. 286. Reid. 
The Astrakhan, [1910] P. 172; The Tugela (1913), 30 
T. L. R. 101 : Admiralty Comrs. v. Valeria S.H., [1922] 
2 A. O. 242. Mentd. The Kingsway, [1918] P. 344. 

10. Exemplary damages — Nature of.] — Addis 
v. Gramophone Co., Ltd., No. 1, ante. 

11. .] — Damages given for “ ex- 

ample’s sake ” arc clearly punitive or exemplary 
in nature. In such an action there are three 
distinct heads of damage namely, (1 ) pecuniary 
loss ; (2) compensation for wounded feelings So 

injured pride ; (3) a sum of money of a penal 

nature in addition to the compensating damage 
given for either pecuniary or physical So mental 
suffering (McCardie, J.). — Butterworth v. 
Lutterworth & Englefield, Collins v. Collins 

So 1IARKI80N, BARRATT V. BARRATT & FOX, 
IIowell v. Howell So Walker, Adams v. Adamh 
So Ward, Ell worthy v. Ellworthy So Ledgard, 
[1920] P. 126 ; 89 L. J. P. 151 ; 122 L. T. 801 ; 
36 T. L. R. 265. 

Annotations: — Reid. Kwor v. Ewor & Charlton (1920), 123 
L. T. 240. Mentd. Gibbs r. Gibbn & Hoatiicoio (1920), 

1 23 L. T. 206 ; Hensley v. Hensley & Nevin (1920), 122 
L. T. 814 ; Taylor v. Taylor & Kraft (1 920), 1 23 L. T. 112; 
Gray v. Gee (1923), 39 T. L. R. 429. 

12. Liquidated damages — Defined.] — Pltf. 

entered into a contract with deft., who was a 
builder, to sell him an estate for £70,000, which 
was to be expended by deft, in building on the 
estate. The contract contained numerous pro- 
visions, So amongst other things that a deposit of 
£5,000 should be paid by deft, into the bankers 
to the joint account of pltf. So deft., of which 
£500 was to be paid on the execution of the con- 
tract So the remainder within seven months. If 
pltf. could not make a good title the deposit of 
the £500 was to be returned, So pltf. was to pay 
deft. £5,000 as liquidated damages. Sc if deft- 
should commit a substantial breach of the contract, 
either in not proceeding with due diligence to 
carry out the works, or in failing to perform any 
of the provisions of the contract, then So in either 
of such events the deposit of £5,000 should be 
forfeited, So if it had not been paid deft, should 
forfeit So pay to pltf. £5,000 by way of liquidated 
damages, So the agreement should be void So of no 


public right of way docs not constitute 
special damage. — R obinson v. Kelly 
(1913), 47 1. L. T. 248. — IR. 
o. Exemplary damages — Doctrine 


founded on malice .] — The English 
doctrine of “ exemplary damages ” 
which was founded on malice, cannot 
apply to cases where the person sued 


is not the actual wrongdoer, but is 
only responsible on the ground of 
respondeat superior . — Black v . North 
British Rr., [1908] 8. c. 444.*— SCOT. 
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effect, & pltf. should regain possession of the 
estate ; but credit was to be given to deft, for all 
moneys actually expended ; & it was provided 
that such breach should not be the consequence 
of a misconstruction of the meaning of any of the 
provisions of the contract. Deft, did not pay the 
£500 deposit, & altogether failed in carrying out 
the contract, & pltf. brought an action to recover 
£5,000 as liquidated damages : — Held : the con- 
dition of forfeiture was not intended to apply to 
the payment of the deposit of £500 which was to 
be paid on the execution of the contract, but to a 
substantial breach of any of the subsequent 
stipulations, & therefore the £5,000 was not to 
be regarded as a penalty but as liquidated damages, 
the payment of which could be enforced against 
deft. 

Where a contract contains a condition for pay- 
ment of a sum of money as liquidated damages 
for the breach of stipulations of varied importance, 
none of wliich is for payment of an ascertained 
sum of money, the general rule is that the sum 
named is not to be treated as a penalty, but as 
liquidated damages. 

Where a sum of money is stated to be payable 
either by way of liquidated damages, or by way 
of penalty for breach of stipulations, all or some 
of which are, or one of which is, for the payment 
of a sum of money of less amount, that is really 
as penalty, & you can only recover the actual 
damage, <fc the ct. will not sever the stipulations 
(Jessel, M.R.). 

Liquidated damages means that it shall be 
taken as the sum which the parties ha ve by the 
contract assessed as the damages to bo paid, 
whatever may be the actual damage (Cotton, 
L.,T.). — Wallis v. Smith (1882), 21 Oh. J). 243 ; 
52 L. ,T. Oh. 115 ; 47 L. T. 389 ; 31 W. 11. 214, 
C. A. 

Annotations : — Apld Barton v. Oapewoll Continental Patents 
Co. (1893), 68 L. T. 857 : Ward v. Monaghan (1895). 11 
T. L. R. 529. Consd. Willson v. Love, [1896] 1 Q. B. 
026 ; Pye v. British Automobile Commercial Syndicate, | 
[1900] 1 K. B. 425 ; Dunlop Pneumatic Tyre Co. t>. New 
Garage & Motor Co., 11915] A. C. 79. Refd. General 
Credit. & Discount Co. v. Glegg (1883), 22 Ch. D. 549 ; 
Catton v. Bennett (1884), 51 L. T. 70 ; Law v. Redditch 
L. B., |1892] 1 Q. B. 127 ; Stegmann v. O’Connor (1899), 
80 L. T. 234. Hentd. Re RursoII. Son & Scott & Wallis 
(1885). 54 L. J. Ch. 948 ; He Russell, Son & Scott (1886), 
65 L. T. 71 ; Dewar r. Mintoft, [19121 2 K. B. 373. 

Distinguished from penalty.] — See Part VI., 

post. 

13. Damages at large — Nature of.] — In order 
to support an action for maliciously inducing 
persons to break their business contracts with 
pltf. proof of specific damage need not be given ; 
it is sufficient to prove facts from which it may 
properly be inferred that some damage must 
result to pltf. from deft.’s wrongful acts. 

Under a contract, made between pltfs. & the 
committee of the London Stock Exchange, valuable 
information as to the prices of stocks & shares 
from time to time during the day was collected 
on the Stock Exchange, & supplied to pltfs., & 
printed on tapes & sheets of letterpress in their 
office. Deft., having surreptitiously obtained 
such information, published it in the same; form 
before its publication by pltfs. : — Held : pltfs. 
had a right of property at common law in the 
information, & were entitled to an injunction to 
restrain deft, from infringing that right by con- 
tinuing to publish it. 

A man who does such a wrongful act as deft, 
lias done lays liimself open to be told by the tri- 
bunal before whom he appeal's “ You have damaged 
pltf. You have done a contemptible A fraudulent 
act against him.*’ In such a case the jury may 


give any damages. It is not necessary to give 
proof of specific damage. The damages are 
damages at large (Lord Esher, M.R.). — Exchange 
Telegraph Co. v. Gregory & Co., [1896] 1 Q. B. 
147 ; 65 L. J. Q. B. 262 ; 74 L. T. 83 ; 60 J. P. 
52 ; 12 T. L. R. 18, C. A. 


Annotations : — Consd. Summers v. Boyce & Kinmond (1907). 
97 L. T. 505 : National Phonograph Co. v. Edison-Bell 
Consolidated Phonograph Co., [1908 J 1 Ch. 335. Reid. 
Penning F ilm Service v. Wolverhampton, Walsall & Dis- 
trict Cinemas, [1914]3K. B. 1171; Goldsoll v. Goldman, 
[1914J 2 Ch. 603 ; Pratt v. British Medical Assocn., [1919] 
1 K. B. 244 ; Said v. Butt, [1920] 3 K. B. 497. Mentd. 
Exchange Telegraph Co. v. Central News, [1897] 2 Ch. 48 ; 
Sports &, General Press Agency v. “ Our Dogs ” Publishing 
Co., [1916] 2 K. B. 880. 


14. .] — By an agreement dated 

Sept. 8, 1913, pltfs. agreed to let a certain cine- 
matograph film to defts. for a period of one week 
for exhibition as to tliree days at the Strand 
Theatre, Wolverhampton, & as to the other three 
days at the Cinema de Luxe, Walsall. Defts. 
agreed not to exhibit or sutler to be exhibited the 
film or any part of it at any place other than the 
two above-mentioned theatres. Defts. in fact 
exhibited or suffered to be exhibited the film at 
places other than the two above-mentioned 
theatres & also announced their intention by means 
of posters & handbills circulated in or about the 
town of Bilston of exhibiting the film at a theatre 
called the Alhambra in that town: — Held: in 
addition to pltfs.’ right to damages for the breach 
of contract, defts. by the advertising at Bilston 
had, within the meaning of Copyright Act, 1911 
(c. 46), s. 1 (2), authorised a performance of the 
work, <& therefore there had been -an infringement 
by defts. of pltfs.’ copyright in the film within the 
meaning of the Act, s. 1, sub-sect. 2 for which j>ltfs. 
were entitled to recover damages under sect. 6. 

The damages are, in the language of Lord Esher, 
M.R., “at large,’’ & therefore 1 can give what 
amount 1 tliink right as if I w^ere a jury (Hor- 
ridge, J.).— Penning Film Service, Ltd. v. 
Wolverhampton, Walsall & District Cinemas, 
Ltd., [1914] 3 K. B. 1171 ; 83 L. J. K. B. 1860 ; 
111 L. T. 1071. 


15. Special damage — Defined.] — In an action 
for words not actionable per se, but constituting 
an untrue statement maliciously published about 
pltf.’s business, which statement is intended or 
reasonably likely to produce, & in the ordinary 
course of things does produce, a general loss of 
business as distinct from the loss of particular 
customers, evidence of such general loss of business 
is admissible & sufficient to support the action. 

The term “ special damage,” wliich is found for 
centuries in the books, is not always used with 
reference to similar subject-matter, nor in the 
same context. At times, both in the law of tort 
& of contract, it is employed to denote that damage 
arising out of the special circumstances of the 
case which, if properly pleaded, may be super- 
added to the general damage which the law 
implies in every breach of contract & every 
infringement of an absolute right. In all such 
cases the law presumes that some damage will 
flow in the ordinary course of things from tjjie 
mere invasion of pltf.’s rights, & calls it general 
damage. Special damage in such a context means 
the particular damage, beyond the general damage, 
which results from the particular circumstances 
of the case, & of pltf.’s claim to be compensated, 
for which he ought to give warning in his pleadings 
in order that there may be no surprise at the 
trial. But where no actual & positive right, 
apart from the damage done, has been disturbed, 
it is the damage done that is the wrong ; & the 
expression “ special damage,” when used of this 
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damage, denotes the actual & temporal loss 
which has, in fact, occurred. The term “ special 
damage ” has also been used in actions on the 
case brought for a public nuisance, such as the 
obstruction of a river or a highway, to denote that 
actual & particular loss which pltf. must allege 
& prove that he has sustained beyond what is 
sustained by the general public, if his action is 
to be supported, such particular loss being, as is 
obvious, the cause of action (Bowen, L.J.). — 
Ratcliffe v. Evans, [1892] 2 Q. B. 524 ; 61 
L. J. Q. B. 535 ; 66 L. T. 794 ; 56 J. P. 837 ; 40 
W. R. 578 ; 8 T. L. R. 597; 36 Sol. Jo. 539, 
0. A. 

Annotations : — Consd. Royal Baking Powder Co. v. Wright, 
Crossley (1900), 18 R. P. C. 95 ; Shapiro v. La Morta (1923), 
40 T. L. R. 39. Refd. Hubbuck v. Wilkinson, Hoywood & 
Clark, 11899] 1 Q. B. 86 ; Lyno v. Nicholls (1906), 23 
T. L. R. 86; Barrett v. Associated Newspapers (1907), 
23 T. L. R. 666 ; Concaris v. Duncan, 11909] W. N. 51 ; 
Leetham v. Rank (No. 1) (1912), 57 Sol. Jo. Ill : British 
Ry. Traffic & Electric Co. w. C. R. C. Co. & L. C. C„ [1922] 
2 k. B. 260 ; Mentd. MolJin v. Wliite, 118941 3 Ch. 276 ; 
Ajello v. Worsley, [1898] 1 Ch. 274 : Allen v. Flood, [1898] 
A. C. 1 ; Wold-Blundell v. Stephens, [1920] A. C. 956. 

16. Particular damage.] — Special 

damage here means damage brought on the in- 
dividual complaining, which might be perhaps 
more properly styled particular damage, or “a 


special damage more than the rest of ” Her 
Majesty’s “ subjects,” & not that sort of damage 
only which may or may not ensue from the act 
done, but entitles pltf., when it does occur, to 
specific reparation in the form of damages (Loud 
Denman, O.J.). — Dobson v. Blaokmore (1847), 
9 Q. B. 991 ; 16 L. J. Q. B. 233 ; 11 J. P. 601 ; 
11 Jur. 556 ; 115 E. R. 1551. 

Annotations : — Refd. Chamberlain v. West End of London & 
Crystal Palace Ry. (1862), 2 B. & S. 605. Mentd. KidgiU 
v. Moor (1850), 9 C. B. 364. 

Action for public nuisance — Ob- 
struction of highway.] — See Highways, Streets 
& Bridges. 

17. Trover.] — In trover, damages may 

be given in respect of special damage, besides the 
value of the goods converted, if special damage be 
laid in the declaration. As where, in trover for 
carpenter’s tools, special damage was laid in 
respect of pltf., a carpenter, being hindered from 
working. — Bodley v, Reynolds (1846), 8 Q. B. 
779 ; 15 L. J. Q. B. 219 ; 7 L. T. O. S. 61 ; 10 
.Tur. 310 ; 115 E. R. 1066. 

Annotations : — Apprvd. Wood v. Boll (1856), 5 E. & B. 772, 
Refd. Franco r. Gaudet (1871), L. R. 6 Q. B. 199. 

Prospective damages.] — See Nos. 77, 85, post. 
Continuing damages.]-- Nos. 76, 82, post. 
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Sect. 1.— IN GENERAL. 

18. General rule.] — No damages can be given 
on an indictment.— Seele’s Cask (1639), Cro. Car. 
557 ; 79 E. R. 1080. 

Annotation : — Mentd. Layton’s Case (1705), 11 Mod. Rep. 59. 

19. .] — “ In all civil acts the law doth 

not so much regard the intent of the actor as the 
loss & damage to the party suffering.” — Bessey v. 
Olliot & Lambert (1682), T. Kaym. 467 ; 83 
E. R. 244 ; sub nom. Lambert & Olliot v. Bessey, 
T. Raym. 421 ; sub nom. Olliet v. Bessey, 
T. Jo. 214 ; sub nom. Ollyett v. Bessey, cited in 
2 Lut. at p. 937. 

Annotations: — Refd. Scot v. Shepherd (1773), 2 Win. B). 
892 ; Humphreys v. Cousins (1877), 46 L. J. Q. B. 438 ; 
Smith v. Kenrlck (1849), 7 C. B. 515 ; Hylands v. Fletcher 
(1868), L. R. 3 H. L. 330 ; Crowhurst v. Amersham 
Burial Board (1878), 4 Ex. D. 5. Mentd. Goodwin v. 
Gibbons (1767), 4 Burr. 2107 ; Barker v. Bruham & Nor- 
wood (1773), 2 Wm. Bl. 866; Badkin v. Powell (1776), 
2 Cowp. 476; Hondorson v. Preston (1888), 21 Q. B. 1). 
362 ; Dcmer v. Cook (1903), 88 L. T. 629. 

20. — - — .1 — Every injury imports a damage, 
though it does not cost the party one farthing 
& it is impossible to prove the contrary ; for a 
damage is not merely pecuniary, but an injury 
imports a damage when a man is thereby hindered 
of his right. As in an action for slanderous words 
though a man does not lose a penny by reason of 
the speaking them, yet he shall have an action 
(Holt, C.J.). — Ashby v . White (1703), 2 Ld. 
Raym. 938 ; Holt, K. B. 524 ; 6 Mod. Rep. 45 ; 
1 Salk. 19 ; 3 Salk. 17 ; 92 E. R. 126 ; revsd. on 
other grounds (1704), 1 Bro. Pari. Cas. 62, II. L. ; 
subsequent proceedings (1705), 14 State Tr. 695. 
Annotations .-—Consd. Drowe v. Coulton (1787), 1 East, 

563, n. ; Burdett v. Abbot (1811), 14 East, 1 ; Tozer v. 
Child (1857), 7 E. & B. 377 ; Bowen r. Hall (1881), 6 
Q. B. D. 333 ; Allen v. Flood, [1898] A. C. 1 ; Weld- 
Blundell v. Stephens, [1920] A. C. 956. Refd. R. v. Paty 


R. v. Montacute (1750), 1 Wm. Bl. 60; Chapman v. 
Piokersgill (1762), 2 Wils. 145 ; Harman v. Tapponden 
(18Q1), 1 East, 556 ; Williams v. Mostyn (1838), 4M.& W. 
145 ; Hampden v. Mocmullen (1843), 3 Notes of Cases, 
Hupp, i ; Pryeo v. Belcher (1847), 4 C. B. 866 ; Embrey 
v. Owen (1851), 6 Exch. 353 ; King; v. Rochdale Canal Co. 
(1851), 14 O. B. 136 ; Ex p. Mawby (1854), 18 Jur. 900 ; 
Nicklin v. Williams (1854), 10 Exch. 259 ; Chamberlain 
v. West End of London & (Crystal Palaco Ry. (1863), 2 
B. & S. 017 ; Fotherby v. Met. Ry. (1866), L. R. 2 C. P. 
188; Smith v . Thackerah (I860), L. R. 1 C. P. 564 ; 
Morgan v. Met. Ry. (1868), 37 L. J. C. P. 265 ; Metro- 
politan Board of Works v. McCarthy (1874), L. R. 7 H. L. 
243 ; Wood v. Woad (1874), L. R. 9 Exch. 190 ; Humphreys 
v. Cousins (1877 ), 46 L. J. Q. B. 438 ; Bradlaugh v. Erskine 
(1883), 47 L. T. 618 ; Ratcliffe v. Evans, |1892J 2 Q. B. 
524 ; Chaffers r. Goldsmid, [1894] 1 Q. B. 186 ; Clark v. 
London General Omnibus Co., 11906] 2 K. B. 648 ; I. R. 
Comrs. v. Joieoy (No. 1), [1913] 1 K. B. 445 ; Hainmorton 
v. Dysart, [1916] 1 A. C. 57 ; Neville r. London “ Express ” 
Newspaper, [1919] A. C. 368 ; Simmonds v. Newport 
Aberearn Blaek Vein Steam Coal Co., 11921] 1 K. B. 616. 
Mentd. R. v. Loggcn & Froome (1718), 1 Stra. 73 ; R. v. 
Midhurst Borougli (1759), 1 W11 h. 283 ; R. v. Pasmore 
(1789), 3 Term Rep. 199 ; Sehinotti v. Ruinated (1796), 6 
Term Rep. 646: Tewkesbury Corpn. v. Diston (1805), 
6 East, 438 ; Cullen v. Morris (1819), 2 Stark. 577; Stock- 
dale v. Hansard (1839), 9 Ad. & El. 1 ; Ferguson v. Kin- 
noull (1842), 9 Cl. & Fin. 251 ; Harnett v. Maitlund (1847), 
16 M. & W. 257 ; R. v. James (1850), 3 Car. & Kir. 167 ; 
Crouch v. L. & N. W. Ry. (1854), 14 C. B. 255 ; Waite 
v. N. E. Ry. (1859), E. B. & E. 728 ; Bas6b6 v. Matthews 
(1867), L. h. 2 C. P. 684 ; Dalton v. Angus (1881), 6 App. 
Cas. 740 ; Spaight v. Tedcastle (1881), 44 L. T. 589 ; 
Mills v. Armstrong, The Bernina (1888), 13 App. Cas. 1 ; 
Manton v. Brocklebank, [1923] 2 K. B. 212. 

21. .] — (1) An action on the case may be 

maintained for the breach of a mere implied 
contract, & without proving special damage. 

(2) There is an implied contract between a banker 
& each of his customers, that the former will pay 
the cheques of the latter upon presentment, 
provided the money be paid into his office in such 
time as that his clerks may reasonably be required 
to know the fact. Where money was paid in a 
few minutes before eleven o’clock, & ten minutes 
before three, a cheque was presented & was refused 
payment for want of sufficient assets, the clerk 
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18 i. General rule .] — As a general principle, compensation must be commensurate with the injury sustained. — N ait 
Ram t?. Shib Dat (1882), I. L. R. 5 AJ1. 238.— IND. 
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Sect , 1 . — In general. Sects, 2 & 3.] 

who refused not being aware of the payment that 
morning : — Held : the customer was entitled to 
maintain an action against the banker & to have 
a verdict for nominal damages, although he did 
not prove that the refusal had caused him any 
actual damage. 

(3) Wherever there is a breach of contract or any 
injury to the right arising out of that contract, 
nominal damages are recoverable (Parke, J.). — 
Marzetti v. Williams (1830), 1 B. & Ad. 415; 
1 Tyr. 77, n. ; 9 L. J. O. S. K. B. 42 ; 109 E. R. 
842. 

Annotations : — As to ( 1) Consd. Doorman v. Brown (1842), 
3 Q. B. fill. Reid. Godcfroy v. Jay (1831), 7 Bing. 413 ; 
Wylie v. Birch (1843), 4 Q. B. 566; Woods v. Flnnls 
(1852), 16 Jur. 1)36; Rolin v. Steward (1854), 14 C. B. 
595 ; Swinfen v. Chelmsford (1860), 2 L. T. 406 ; Stcljes 
v. Ingram (1903), 19 T. L. R. 534. As to (2) Reid. Godefroy 
v. Jay (1831), 7 Bing. 413; Bushel! v. Beavan (1834), 

1 Bing. N. C. 103 ; Boorman v. Brown (1842), 3 Q. B. 511 ; 
Re Wise, Ex p. Atkins (1842), 3 Mont. D. & Do G. 103 ; 
Clifton v. Hooper (1844), 6 Q. B. 468; Westaway v. 
Frost (1848), 17 L. J. Q. B. 286; Beckham v. Drake 
(1849), 2 H. L. Cas. 570 ; Bell v. Carey (1849), 8 C. B. 
887 ; Re Gibson & Sturt, Re St. Alban’s Bank (1850), 15 
L. T. O. S. 95 ; Randall v. Moon (1852), 12 C. B. 261 ; 
Churchill v. Siggcrs (1854), 2 C. L. R. 1509; Rolin v. 
Steward (1854), 14 C. B. 595; Dent v. Turpin (1861), 

2 John. & H. 130 ; Hyde v. Buhner (1868), 18 L. T. 293 ; 
Prehn v. Royal Bank of Liverpool (1870), L. R. 5 Iixeh. 
92 ; Larios v. Bonany y Gurety (1873), L. R. 5 1*. C. 346 ; 
Re General South American Co. (1877), 47 L. J. Ch. 67 ; 
Cole v. Christie, Mauson & Woods (1910), 26 T. L. R. 469 ; 
Turpin v. Victoria Palace (1918), 88 L. J. K. B. 569 ; 
Noville v. London “Express** Newspaper, f 191 P J A. C. 
308 : WllHon v. Ignited Counties Bank, [1920] A. C. 102. 
As to (3) Reid. Fray v. Voules (1859), 1 K. «Sc E. 839. 
Generally , Mentd. Gould r. Oliver (1840), 2 Man. & G. 
208 ; De Medina v. Grove (1847), 10 Q. B. 72 ; Robarts 
v. Tucker (1851), 20 L. J. Q. B. 270 ; Bonom r. Backhouse 
(1859), 5 Jur. N. S. 1345 ; Emanuel v. Robarts (1868), 

0 B. & S. 121 ; Re Thcllusson, Ex p. Abdy, |1910] 2 K. B. 
735. 

22. .] — Pltfs. sent goods to defts. to be 

warehoused & delivered to pltf.’s order only. 
Defts. delivered the goods to the order of G., 
who was pltf.’s agent, for some purposes, but not 
authorised by them to give delivery orders. A few 
days afterwards pltfs. sent defts. orders for the 
delivery of the goods to certain purchasers who 
indorsed the orders over to G. Pltfs. having been 
unable to obtain payment for the goods sued defts. 
for the full value of them ; — Held : pltfs. were 
entitled to nominal damages for a conversion of 
the goods by defts. 

1 think that the unauthorised act, whether it be 
a conversion, or whether it be a breach of contract, 
or a breach of duty did vest the right of action, & 
for this reason that the law presumes a damage 
in respect of that unlawful act (Thesiger, L.J.). — 
IIiort v . London <fc North Western Ry. Co. 
(1879), 4 Ex. D. 188 ; 18 L. J. Q. B. 545 ; 40 
L. T. 074 ; 27 W. R. 778, C. A. 

23. .] — If in an action for wrongful 

detention by one man of that which belongs to 
another, there be no substantial loss at all sustained, 
but the mere denial of the right, which right is 
vindicated in the course of the action, in such a 
case, there being no pecuniary damage sustained, 
no pecuniary compensation is given, & nominal 
damages will be enough ; but if a substantial loss 
has been suffered in consequence of the wrongful 


act, what those who have to redress the wrong* 
ought to do is to give compensation for the lost 
(Bowen, L.J.). — Williams v. Peel River Land 
& Mineral Co., Ltd. (1886), 55 L. T. 689 ; 3 
T. L. R. 76, C. A. 

Annotations : — Consd. Dreyfus v. Peruvian Guano Co. 
(1889), 42 Ch. D. 66. Reid. Simmons v. London Joint 
Stock Bank, Little v. London Joint Stock Bank, ri 891 7 
1 Ch. 270 ; Peruvian Guano Co. v. Dreyfus, [1892] A. C. 
166 ; Shaw v. Holland. [1900] 2 Ch. 305. 

24. Pain & suffering.] — Mediana 

(Owners) v. Comet (Owners, etc.), The Mediana, 
No. 9, ante. 

Damage — Injuria absque damno.] — See Action, 
Vol. I., p. 29, Nos. 231. 232. 

Damnum absque injuria.] — See Action, 

Vol. I., pp. 29-35, Nos. 233-274. 


Sect. 2. — JURISDICTION TO AWARD. 

25. Court of equity — Where specific per- 
formance refused — Breach of contract to advance 
money.] — A Gibraltar firm entered into a contract 
with 11. , in Spain, in consideration of certain 
property having been transferred to them, to open 
a credit in his favour to the extent of $9,400, & 
to honour his drafts to that amount. After ad- 
vancing him some sums of money, they refused to 
accept a bill for $1,000 drawn upon them by him, 
A subsequently refused to make any further 
advances. Proceedings in equity were thereupon 
commenced by liim in the Supreme Ct. of Gib- 
raltar to enforce a specific performance of the 
contract, & to obtain an award of damages under 
Chancery Amendment Act, 1857 (c. 27), for the 
non-performance of the contract : — Held : a Ct. 
of Equity will not decree the specific performance 
of a mere agreement to advance money. More- 
over, that that being so, it has no jurisdiction to 
award damages. 

On its being contended that the cause of action 
would be merely tho breach of an agreement to 
pay a sum of money, it that accordingly nothing 
could be recovered by way of damage but the 
principal money contracted to be paid & interest ; 
— Held : inasmuch as the contract was a special 
one, whereby the firm became bound to honour, 
out of moneys agreed to be placed by them to his 
credit, the drafts of B. up to a certain amount, 
he was entitled to general & substantial damages 
for the breach of it. — Larios v . Bonany y Gurety 
(1873), L. R. 5 P. C. 346, P. C. 

Annotations : — Mentd. Re General South American Co. 

(1877), 47 L. J. Ch. 67 ; Western Wagon & Property Co. 

i\ West, [1892] 1 Ch. 271 ; South African Territories v 

Wallin gt on (1897), 76 L. T. 520. 

In lieu of injunction.] — See Injunction. 

In lieu of specific performance.] — See Specific 
Performance. 


Sect. 3 — RESTITUTIO IN INTEGRUM. 

26. General rule — Applicable to all wrongful 

acts.] — The damages recoverable from a wrong- 
doer in cases of collision at sea must be measured 


PART II. SECT. 2. 

25 i. Court of equity — Whether specific 
performance refused .] — In cases where, 
prior to Equity Aot, 1880, the ct. 
would refuse specific performance & 
leave pltf. to his remedy at law, the 
ct. now has power under sect. 4 of 
above Act to award damages. — 
Orampton v. Foster (1897), 18 

N. 9. W. Kq. 136.— AUS. 

2fi n # .] — Under Adminis- 


tration of Justice Act, 1873, s. 32, the 
ct. of chancery has cognisance of ail 
tho rights of parties arising out of an 
agreement ; & if either is entitled to 
damages, tho ot. should ascertain them, 
& for that purpose a reference may be 
directed in a suit for specific per- 
formance. — Casey v. Hanlon (1875), 
22 Gr. 445.— CAN. 

25 ill. .] — Standly v . 

Perry (1870), 2 A. R. 195 ; 3 9. C. R. 
356.— CAN. 


25 iv. .] — Martyn v. 

Blake (1842), 3 Dr. & War. 125.— IR. 

d. TAmitation of jurisdiction — 
Division Courts.) — Hyland v. Warren 
(1860), 6 U. C. L. J. 0..8. 1X6.— CAN. 

a. Power of single judge.) — A 
single judge has power to assess 
damages during term as well as in 
vacation. — Maritime Bank of 
Dominion of Canada v. McKean 
(1883), 22 N. B. R. 526.— CAN. 
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according to the ordinary principles of the common 
law. Cts. of Admlty. have no power to give more, 
they ought not to award less. Speaking generally 
as to all wrongful acts, whatever arising out of 
tort or breach of contract, the English law only 
adopts the principle of restitutio in integrum sub- 
ject to the qualification or restriction that the 
damages must not be remote, that they must be, 
in other words, such damages as flow directly to 
in the usual course of things from the wrongful 
act. To these the law superadds in the case of a 
breach of contract, or, to speak according to the 
view taken by some jurists, the law includes under 
the head of these very damages, where the case 
is one of breach of contract, such damages as may 
reasonably be supposed to have been in the con- 
templation of both parties at the time they made 
the contract as the probable result of its breach. 
With this single modification or exception, which 
is one that applies only to cases of breach of 
contract, the English law only permits the recovery 
of such damages as are produced immediately to 
naturally by the act conplained of (Bowen, L. J.). — 
The Argentino (1888), 18 P. D. 191 ; 58 L. .T. P. 
1 ; 59 L. T. 914 ; 37 W. It. 210 ; (5 Asp. M. L. C. 
348, C. A. ; affd. sub nom. Gracie (Owners) v. 
Argentino (Owners), The Argentino (1889), 14 
App. Cas. 519, H. L. 


Annotations : — Consd. H.M.S. London, [1914] P. 72 ; Quirk 
v . ThomaR, 11916] 1 K. B. 516; The Kingsway, [1918] 
P. 344. Retd. The Racine, [1906] P. 273 ; The Bodlowell, 
[1907] P. 286 ; Tho Philadelphia, [1917] P. 101 ; Spalding 
v. Gamago (1918), 35 It. P. C. 101 ; The Veraston, [1920] 
1*. 12 ; Wilson v. United Counties Bank, [1920] A. O. 
102 ; Admiralty Comrs. v. S.S. Valeria. [1922] 2 A. O. 
242 ; Elliott Steam Tug Co. v. Shipping Controller, [1922] 

1 K. B. 127. Mentd. The City of Lincoln (1889), 15 P. D. 
15 ; The City of Peking (1890), 15 App. Cas. 438 ; The 
Walter D. Wallet, [1893] P. 202 ; Shclbourne v. Law 
Investment. to Insce. Corpn., [1898] 2 Q. B. 626 ; The 
Kate, [1899] P. 165 ; Remorquago A HClice (Soc. Anon.) 
v. Bennetts, [1911] 1 K. B. 243; Griffith v. Clay, [1912] 

2 Ch. 291 ; Cointat v. Myham, [1913] 2 K. B. 220 ; 
Celia S.S. v. Voltumo S.S., 11921] 2 A. C. 544 ; The San 
Onofre, [1922] 1\ 213 ; The Zelo, [1922] P. 9. 


27. Application of rule — In tort.] — In an 

action against the hundred of Broxtowe, for the 
felonious demolition of Nottingham Castle, the 
principle on which the damages should be cal- 
culated is “ how much would restore the place to 
its situation just before the felonious attack was 
made ” ? to the questions, whether the party 
injured is likely to restore it, or whether from its 
non user, it was of comparatively less value, are 
questions which ought not to be taken into con- 
sideration. — Newcastle (Duke) v. Broxtowe 
Hundred (1832), 4 B. to Ad. 273 ; 1 Nev. to M. K. B. 
598 ; 2 L. J. M. C. 47 ; 110 E. R. 458. 


Annotations .—Consd. Yates v. Dunster (1855), 11 Exch. 15. 
Refd. Hadley v. Baxendale (1854), 23 L. T. O. S. 69 ; 
Wedneshnry Corpn. v. Lodge Holes Colliery Co., [1907] 
1 K. B. 78. Mentd. Crease v. Barrett (1835), 1 Cr. M. & R. 
919 ; Dunravenv. Llewellyn (1850), 15 Q. B. 791 ; Shedden 
y. Patriok (I860), 2 Sw. to Tr. 170; Joyner v. Weeks, 
[189U 2 Q. B. 31 ; Evans v. Merthyr Tydvil U. D. C. 
(1898), 79 L. T. 578 ; Mercer v. Denne, [1905] 2 Ch. 538. 


28. .] — The principle upon which 

this ct. proceeds m all matters of this kind is a 
“ restitutio in integrum ” ; in other words, the 
principle of replacing the party who has received 


the damage in the same position in which he would 
have been, provided the collision had not occurred. 
Where an injury is committed by one individual 
to another* either by himself or his servant, for 
whose acts the law makes him responsible, the 
party receiving the injury is entitled to an in- 
demnity for the same (Dr. Lushington). — The 
Columbus (1849), 3 Wm. Rob. 158 ; 0 Notes of 
Cases, 671 ; 13 Jur. 285. 

Annotations : — Consd. The Clyde (1856), Sw. 23 : Tho 
Argentino (1888), 13 P. D. 191 ; The Kate, [1899] P. 165. 
Reid. Harrison v. R. (1852-6), 10 Moo. P. C. C. 202 ; 
The Racine, [1906] P. 273 ; Tho Philadelphia, [1917] 
P. 101. Mentd. Tho Linda (1857), 30 L. T. O. S. 234 ; 
British Columbia Saw-Mill Co. v. Nettloship (1868), 
L. R. 3 C. P. 499. 

29. .] — I do not think thero is any 

difference of opinion as to its being a general rule 
that., where any injury is to be compensated by 
damages, in setting the sum of money to be given 
for reparation of damages you should as nearly as 
possible get at that sum of money which will put 
the party who has been injured or who has suffered 
in the same position as he would have been in if 
he had not sustained the wrong for which he is 
now getting his compensation or reparation 
(Lord Blackburn). — Livingstone v. Rawyards 
Coal Co. (1880), 5 App. Cas. 25 ; 42 L. T. 334 ; 
14 J. 1\ 392 ; 28 W. R. 357, H. L. 

Annotations : — Refd. Taylor v. Moetyn (1886), 33 Ch. D. 
226 ; Peruvian Guano Co. v. Dreyfus (1887), [1802] 
A. C. 170, n. Mentd. Tucker v . Linger (1882), 46 L. T. 
198 ; Whitwharn v. Westminster Brymbo Cool & Coke 
Co., [1896] 2 Ch. 538 ; Bulll Coal Mining Co. v. Osborne, 
[1899] A. C. 351 ; Rc A. B. (No. 2). [1900] 2 Q. B. 429 ; 
Eden v. N. E. Ry., 11907] A. C. 400. 

30. In contract.] — As to the damages 

which pltf. is entitled to recover, the rule of tho 
common law is, that a party who has sustained loss 
by reason of a breach of contract is, with respect 
to damages, to be placed in the same situation as 
he would have been in if the contract had been 
performed (Parke, B.). — Robinson v. Harman 
(1848), 1 Exch. 850; 18 L. J. Ex. 202 ; 13 L. T.O.8. 
141 ; 154 15. R. 363. 

Annotations : — Consd. Sikes v. Wild (1861), 1 B. & S. 587. 
Apld. Lock v. Furze (1866), L. R. 1 C. P. 441 ; Engell v. 
Fftch (1869), L. R. 4 Q. B. 659 ; Abrahams v. Reiach, 
[1922] 1 K. B. 477. Refd. Pounsett v. Fuller (1856), 
17 C. B. 660 ; Godwin v. Francis (1870), 39 L. J. Cl P. 
121 ; Bain v. Fothergiil (1874), L. Ft. 7 II. L. 158 ; Wigsell 
v. School for Indigent Blind (1882), 8 Q. B. D. 357 ; 
Quirk v. Thomas, [1916] 1 K. B. 516; Watts, Watts v. 
Mitsui, T1917] A. C. 227 ; Montevideo Gas & Drydock 
Co. v. Clan Lino Steamers (1921 ), 37 T. L. R. 544. Mentd 
Stranks v. St. John (1867), L. It. 2 C. P. 376 ; Joyner v. 
Weeks, [1891] 2 Q. B. 31. 

31. .] — Pltf., being in possession 

under an old lease, had an intercsse termini under 
a reversionary lease of the same premises from 
the same lessor. Before the expiration of tho 
original lease, V., claiming under the lessor by a 
good title, repudiated the reversionary lease, to 
subsequently granted to pltf. a lease for a shorter 
term at an increased rent ; — Held : t he ordinary 
rule of law, that on a breach of contract that person 
injured is entitled to be put in the same position 
as that in which he would have been had the 
contract been fulfilled, applied. — Lock v. Furze 
(1866), L. R. 1 0. P. 441 ; Har. & Ruth. 379 ; 35 


PART II. SECT. 3. 

. 30 i. Application of rule — In con 
tract .] — Damages for a breach o 
covenant apart from nominal damage? 
are such sum os will put the covenante 
l? tbe same pecuniary position as i 
tnere had been no breach. — Mere 
wetiier v. Scottish Australia! 
Muunq Co., Ltd. (1907), 4 C. L. R 
953. — AUS. 

80 11. .] — j n an action fo 

damages for breach of contract 


Held : pltfs. were entitled to be put 
In the same position os if the contract 
had been performed. — Brunswick 
Balke Collender Co. of Canada, 
Ltd. v. Falsetto (1915), 9 O. W. N. 
27.— CAN. 

30 111. .] — The general in- 

tention of the law in giving damages 
for breach of contract Is that pltf. 
should be placed in the same position 
as he would have been in if the con- 
tract had been performed. — Twee- 
spruit Davies, Ltd. v. Michelsen 


(1914), C. P. D. 995.— S. AF. 

30 iv. .] — Tho sufferer, by a 

breach of contract to supply a com- 
modity not procurable elsewhere, 
should be placed iu tho position he 
would have occupied had the contract 
been performed so far as that can be 
done by the payment of money to 
without undue hardship to tho de- 
! faulting party. — Victoria Falls to 
j Transvaal Power Co., Ltd. v. 
i Consolidated Lanolaaotf. Mines, 

! Ltd. (1015), App. D. 1.— S. AF. 

a 2 
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Sect, 3. — Restituti o in integrum. Sect, 4,] 

L. J. 0. P. 141 ; 15 L. T. 101 ; 30 J. P. 743 ; 14 
W. It. 403, Ex. Oh. 

Annotations: — Reid. Wigsell v. School for Indigent Blind 
(1882), 8 Q. B. D. 357 ; Grosvenor Hotel Co. v. Hamilton, 
£1894) 2 Q. B. 836. Hentd. Wall v. City of London Heal 
Property Co. (1874), 30 L. T. 53 ; Wallis v. Hands, [1893] 
2 Ch. 75. 

32. .] — Restitutio in integrum can 

be had only where the party seeking it is able to 
put those against whom it is asked in the same 
situation as that in which they stood when the 
contract was entered into (Lord Cran worth). — 
Western Bank of Scotland v. Addie, Addie v. 
Western Bank of Scotland (1807), L. It. 1 
Sc. & Div. 145, H. L. 

Annotations : — Reid. Houldsworth v. City of Glasgow Bank 
(1880), 5 App. Cas. 317 ; Adam v. Nowbigging (1888), 
13 App. Cas. 308 ; Armstrong v. Jackson, [1917] 2 K. B. 
822. nentd. lie Overend, Gurney, Oakes v. Turquand & 
Harding, Pook v. Turquand & Harding (1867), L. R. 2 II. L. 
325 : Swift v. Winterbotham (1873), 42 L. J. Q. B. Ill ; 
Mackay v. Commercial Bank of New Brunswick (1874), 
L. R. 5 P. C. 394 ; Blake v . Albion Life Assco. Soc. (1878), 
4 C. P. D. 94 ; Erlangor v. New Sombrero Phosphate Co. 
(1878), 3 App. Cas. 1218; Weir v, Barnett (1878), 38 
L. T. 929 ; Chapleo v, Brunswick Boneflt Bldg. Soc. 
(1880), 5 C. P. D. 331 ; Newlands v. National Employers 
Accident Assocn. (1885), 54 L. J. Q. B. 428 ; Capol v. 
Sim’s Ships Compositions Co. (1888), 57 L. .1. Ch. 713; 
Derry v. Pook (1889), 14 App. Cas. 337 ; Lynde v. Anglo- 
Italian Hemp Spinning Co., [1896] 1 Ch. 178 ; Salomon 
v. Salomon, Salomon v. Salomon, [1897] A. C. 22 ; Hambro 
v. Bumaild, [1903 J 2 K. B. 399 ; Citizens Life Assoc, 
v. Brown, [1904] A. C. 423 ; Lloyd v. Graco, Smith, [1912] 
A. C. 716. 

33. .] — The general intention of the 

law in giving damages for breach of contract is 
that pltf. should be placed in the same position 
as he would have been in if the contract had been 
performed. — W ertiikim v. Chicoutimi Pulp Co.,. 
[1911] A. C. 301 ; 80 L. J. P. 0. 91 ; 101 1,. T. 
220 ; 10 Com. Cas. 297, P. O. 

Annotations: — Consd. British Westinghonso Electric & 
Manufacturing Co., v. Underground Electric Ryu. of 
London, [1912] A. C. 673. Apld. Taylor v. Bank of Athens, 
Piimock v. Bank of Athens (1922), 91 L. ,T. K. B. 7 76. 
Refd. Williams v. Agius, [1914] A. C. 5t0 ; Hill v. Showell 
(1918), 87 L. J. K. B. 1106; Slater v, Hoylo & Smith, 
[1920] 2 K. B. 11. 

34. - — .] — The general rule in the case 

of contract is that pltfs. by way of damages are 
entitled to be put in the same position as they 
would have been if the contract had been com- 
pleted (Neville, J .). — Re Vic Mill, Ltd., [1913] 


1 Ch. 183 ; 82 L. J. Ch. 117 ; 108 L. T. 25 ; 57 
Sol. Jo. 211 ; affd., [1913] 1 Ch. 465, C. A. 

A nnotation : — Consd. Hill v . Showell (1918), 87 L. J. K. B. 
1106. 

35. Qualification of rule — Remoteness of 
damage.] — The Argentino, No. 20, ante. 

As to remoteness of damage .] — See Part III., 

P08t . 

Contract for sale of land .] — See Sale of 

Land. 

See , also , Nos. 291-300, post. 


Sect. 4.— WHETHER PROOF OF ACTUAL 
DAMAGE ESSENTIAL. 

36. General rule — Presumption of damage — 
On Injury to right.] — Ashby v . White, No. 20, 
a ale, 

37. .] — Whenever an injury is 

done to a right, actual perceptible damage is not 
indispensable as to the foundation of an action, 
but it is sufficient to show the violation of the right, 
<te the law will presume damage. — Embrey v . 
Owen (1851), 0 Exch. 353; 20 L. J. Ex. 212; 
17 L. T. O. S. 79 ; 15 .Tur. 633 ; 155 E. R. 579. 
Annotations : — Consd. Brundsen v. Humphrey (1884), 14 

Q. B. D. 141. Refd. Nicklin v. Williams (1854), 10 Exch. 
259; Neville v. London “Express” Newspaper, [1919] 
A. C. 368. Mentd. Dickinson v. Grand Junction Canal Co. 
(1852), 7 Exch. 282 ; Northam v. Hurley (1853), 1 E. & B. 
665 ; Sampson v, Hoddinott (1857), 1 C. B. N. S. 590 ; 
Chasemore v. Richards (1859), 7 H. L. Cas. 350 ; Stockport 
Waterworks Co. v. Potter (1864), 3 H. & C. 300 ; Nuttall 
v. Bracewoll (1866), 36 L. J. Ex. 1 ; Grand Junction Canal 
v. Shugar (1871), 24 L. T. 402 ; Pennington v. Brinsop 
Hall Coal Co. (1877), 41 J. P. 758 ; Orr Ewing v. Colquhoun 
(1877), 2 App. Cas. 839 ; Pennington v, Brinsop Hall Co. 
(1877), 5 Ch. D. 769 ; Angus v. Dalton & H. M. Works & 
Public Buildings Comrs. (1878), 40 L. T. 605 ; Sandwich 
v, G. N. Tty. (1878), 10 Ch. D. 707 ; Kensit v. G. E. Ry. 
(1883). 23 Ch. D. 566 ; Ormcrod v. Todmorden Joint 
Stock Mill Co. (1883), 11 Q. B. D. 1 55 ; Withers v. Purchase 
(1889), 60 L. T. 819 ; Bradford Corpn. v. Eerrand, T1902] 
2 Ch. 655 ; McCartney v. Londonderry & Lough Swilly 
Ry., ri»04] A. C. 301 ; Sharp v. Wilson, Itotheray (1905), 
93 L. T. 155. 

38. Whether proof of actual damage essential 
— Breach of contract.] — Marzetti v. Williams, 
No. 21, ante . 

39. Procuring breach of contract.] — 

Exchange Telegraph Co. v. Gregory & Co. 
No. 13, ante. 

40. .] — A contract by B. to buy 

special goods from A. on the condition of not 
reselling, except to certain persons, at less than a 


PART II. SECT. 4. 

36 i. General rule — Presumption of 
damage — On injury to right.] — Pltfs. 
were unable to prove any specific 
substantial damage : — Held : entitled 
to nominal damages at least. — 
Brighton Village i>. Auston (1892), 

19 A. R. 305.— CAN. 

36 li. .1 — Where there I 

is Invasion of right, the law infers i 
damages, Sc the fact that pltf. has not 
shown what pecuniary damages were 
sustained is no answer to claim for 
damages. — R ainy River Co. v. 
Watrous Island Boom Co. (1914), 
17 D. L. R. 850.— CAN. 

38 i. Whether proof of actual damage 
essential — Breach of contract .) — In an 
action for breach of contract it is 
Incumbent on pltf. to prove damages. — 
Ross v. Garrison (1843), 6 O. S. 626. — 
CAN. 

38 ii. .] — In an action on 

a bond where pltf. fails to prove any 
actual damage, there may be Judg- 
ment for nominal damages. — K knnin 
v. MacDonald (1892), 2? O. R. 484.— 
CAN. 

38 iii. .] — Crowe r. Couch 


(1910), 8 E. L. R. 45.— CAN. 

38 iv. .] — Where defts. 

counterclaimed for breach of contract 
but furnished no j>articulars & offered 
no proof of damage : — Held : they 
wore entitled to damages. — Blue v. 
Miller (1915), 43 N. B. R. 307. — 
CAN. 

38 v. .1 — Sinclair v. 

Walker, [1917] 2 W. W. R. 321. — 

CAN. 

38 vi. .] — in an action 

brought for breach of covenant, pltf. 
giving no evidence of any actual 
damage sustained by him : — Held : 
he was entitled to damages sustained 
by nonperformance of the covenant. — 
Crommelin v. Donegal (Marquis) 
jl g 853),^3 I. C. L. li. 434 ; 5 Ir. Jur. 

38vii. .] — In all cases where 

damages are claimed for breach of 
contract, If the breach of contract Is 

S roved, although the amount of 
amage suffered may not be proved, 
it is the duty of the ct. to give nominal 
damages. — Riddiford v. Monrad 
Brothers (1901), 22 N. Z. L. R. 143. 
— N.Z. 


38 viii. .] — In an action 

brought not to establish a right nor in 
respect of an injuria involving con- 
tumelia or insult, but merely for the 
purpose of recovering damages for an 
injuria, pltf. must prove the uctual 
damages sustained. — Edwards v. 
Hyde, [1903] T. S. 381.— S. AF. 

38 ix. . ] — When an action 

on coutract is brought solely for 
damages & not to establish any right 
pltf. must prove that he has actually 
sustained damage & in the absence 
of such proof ho will not be entitled 
to nominal damages. — Stkenkamp v. 
Juuiaansk, [1907] T. S. 980.— S. AF. 

38 x. .]— Where pltf. fails 

to prove the actual extent of his loss, 
he can recover only either nominal 
damages, or otherwise the lowest 
amount indicated by the evidence. — 
Emslie v. African Merchants, Ltd., 
[1908] E. D. L. 82.— S. AF. 

38 xi. .] — A mere technical 

breach of contract where there is no 
evidence at all of any loss or damage 
whatever having been sustained will 
not entitle pltf. to nominal damages. — 
Solomon v . The Alfred Lodge, [1917] 
C. P. D. 177.— S. AF. 
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fixed minimum price is not such a contract as will 
render 0., who induces or procures B. to commit 
a breach of it, liable to an action of tort at the 
instance of A. In cases where an interference with 
a contractual relation is actionable substantial 
damage must be proved. 

It is indisputable, I think, that damage is the 
gist of actions such as the present ; that in order to 
succeed & make a good case for either damages 
or an injunction, damage must be proved, not 
indeed, damage in detail or special damage in the 
narrow sense of that epithet, but actual damage 
(Kennedy, L.J.). — National Phonograph Co., 
Ltd. v. Edison-Bell Consolidated Phonograth 
Co., Ltd., [1908] 1 Ch. 335 ; 77 L. J. Ch. 218 ; 
98 L. T. 291 ; 24 T. L. R. 201, C. A. 

Annotation s : — Mentd. British Cash & Parcel Conveyors v. 
Lamson Store Service Co., [1908] 1 K. B. 1006 ; Stott v. 
Gamble, [1916] 2 K. B. 504; Pratt v. British Medical 
Assocn., [1919] 1 K. B. 244. 


41. .] — Damages are essential to the 

right of action which a covenantee has against one 
who induces his covenanter to break his contract. 
Where the breach which has been procured would 
in the ordinary course inflict damage on pltf., pit!, 
may succeed without proof of particular damage. — 
Gold soli, v. Goldman, [1914] 2 Ch. 003 ; 81 L. J. 
Ch. 03 ; 1 12 L. T. 21 ; 59 Sol. Jo. 43 ; affd. on other 
grounds, [1915] 1 Ch. 292, C. A. 

Annotations: — Mentd. Morris v. Saxclby, 11915] 2 Ch. 57 ; 
Attwood v. Lainont, [1920] 3 K. B. 571. 


See, generally. Trade Trade Unions. 

42. Interference with right to water — 

Temporal loss or damage.] — Where pltf. alleged in 
his declaration that he was possessed of a messuage 
<fc premises, & by reason thereof entitled to the use 
of a stream of water running through the premises 
for supplying the same with water ; & that deft, 
erected a certain dam higher up the stream, & 
thereby prevented the water from running in its 
usual course, in its usual calm & smooth manner, 
& thereby the water ran in a different channel, & 
with greater violence, & injured the banks & 
premises of pltf. ; the jury found that pltf.’s 
banks & premises were not injured by the dam 
erected by deft. ; but added, that deft, had no right 
to stop the water in the summer-time ; the judge 
ordered the verdict to be entered for deft. : — Held : 
the verdict was right, for flowing water is publici 
juris , <fc an individual can only acquire a right to 
it by appropriating so much of it as he requires 
for a beneficial purpose, A therefore, pltf. could 
not recover damages for the mere erection of a 
dam, but was bound to allege & prove that he had 
sustained an injury from the want of a sufficient 
quantity of water. 

Generally speaking, there must be a temporal 
loss or damage accruing from the wrongful act of 
another, in order to entitle a party to maintain 
an action on the case (Littledale, J.). — Williams 
v. Morland (1824), 2 B. & C. 910 ; 4 Dow. & 
Ry. K. B. 583 ; 2 L. J. O. 8. K. B. 191 ; 107 E. R. 
620. 

Annotations: — Reid. Brunsden v. Humphrey (1884), 14 

Q. B. p. 141. Mentd. Mason v. Hill (1833), 5 B. & Ad. 1 ; 

Arkwright v. Gell (1839), 5 M. & W. 203 ; Chasemore v. 

Richards (1859), 7 H. L. Cas. 349 ; Kensit v. G. E. Ry. 

(1883), 23 Ch. D. 566. 

43* — 7 Derogation of right if repeated.] 

— Pltf s*, in common with the other inhabitants of 
a particular district, enjoyed a customary right at 


all times to have water from a certain spout in 
a liighway in the district for domestic purposes. 
Deft-., a riparian owner on the stream whereby 
the spout was supplied with water, on various 
occasions prevented such large quantities of water 
from reaching the spout as to render what remained 
insufficient for the needs of the inhabitants. Pltfs. 
had not themselves ever suffered any actual 
personal damage or inconvenience : — Held : an 
action for diverting the water was maintainable 
without proof of any actual personal damage, 
inasmuch as the act of deft, might, if repeated often 
enough without interruption, furnish evidence in 
derogation of pltfs.’ legal rights. — H arrop v . 
Hirst (1868), L. R. 4 Exch. 43 ; 38 L. J. Ex. 1 ; 
19 L. T. 426 ; 33 J. P. 103 ; 17 W. R. 104. 
Annotations : — Refd. George v, Lysaght & Meade-King 
(1883), 49 L. T. 49 ; Goodhart v. Hyett (1883), 25 Ch. D. 
183 ; Bower v. Sandford (1889), 5 T. L. R. 570 ; Brockle- 
bank v. Thompson, [1903] 2 Ch. 344 ; McCartney t\ 
Londonderry & Lough Swilly Ry., [1904] A. C. 301. 
Mentd. Wilts & Berks Canal Navigation Co. v. Swindon 
Waterworks Co. (1873), 29 L. T. 722 ; Hammerton v. 
Dysart, 11916] 1 A. C. 57. 

44 . Obstruction of irrigation water.] — 

Pltf. had immemorially enjoyed the benefit of irri- 
gating certain meadows with the water of the Y., 
subject to the right of the occupier of a mill to 
detain the water for the use of his mill ; &, although 
the natural flow of the river was prevented by the 
exercise of the miller’s right, the water came down 
at such times that pltf. was enabled to irrigate 
his meadows effectually. But, of late, deft, had, 
for the purpose of irrigating his own adjacent land, 
from time to time diverted the water after it had 
passed the mill, & before it reached pltf.’s 
meadows ; &, although it did not appear that the 
quantity of water which ultimately reached pltf.’s 
meadows was thereby sensibly diminished, yet 
the effect was that the water was detained by the 
process of irrigation, & did not arrive till so late 
in the day that- pltf. was deprived of the power to 
use it fully : — Held : that this detention of the 
water by deft, was a use of it which was in its 
character necessarily injurious to the natural 
rights of pltf. as a riparian proprietor, & a ground 
of action. In sucli a case, it is not necessary to 
show actual damage to pltf.’s reversionary interest ; 
it is enough to show an obstruction of his right, &, 
such obstruction of his right being shown, the 
law will infer damage. — Sampson v. Hoddinott 
(1857), 1 C. B. N. 8. 590 ; 26 L. J. C. P. 148 ; 
28 L. T. O. 8. 304 ; 21 J. P. 375 ; 3 Jur. N. S. 
243 ; 5 W. R. 230 ; 140 E. R. 242 ; affd., 3 
C. B. N. 8. 596, Ex. Oh. 

Annotations : — Consd. Kensit v. G. E. lly. (1883), 23 Ch. D. 
566. Refd. Crossley v. Lightowler (1866), L. li. 3 Eq. 
279 ; McCartney v. Londonderry & Lough Swilly Ry., 
[1904] A. C. 301. Mentd. Stockport Waterworks Co. v. 
Potter (1864), 3 H. & C. 300 ; Roberts v. Richards (1881), 
50 L. J. Ch. 297 ; Kensit v. G. E. Ry. (1884), 27 Ch. D. 
122 ; Simpson n. Godmancheeter Corpn., [1890] 1 Ch. 214; 
Sharp v. Wilson, Iiotheray (1905), 93 L. T. 155. 

See, further Water & Water Courses. 

45. Invasion of right by fraud.]— 

Declaration stated, that pltf., being the invento r 
& manufacturer of metallic hones, used certain 
envelopes fed* the same, denoting them to be his ; 
& that defts. wrongfully made other hones, wrapped 
them in envelopes resembling pltf.’s & sold them as 
his own, whereby pltf. was prevented from selling 
many of his hones, & they were depreciated in 


42 i. Interference with right I 

water,] — A dam erected by deft, aero* 
a stream from his land on to pltf. 
land obstructed the flow of a strean 
out did no appreciable damage 1 
pltf. : — Held : pltf. was not entitle 
jo nominal damages. — Nagle 

Miller (1904), 29 V. L. R. 76 


— AUS. 

42 ii. — .] — Brown v. Gugy 

(1864), C. R. 5 A. C. 40. — CAN. 

42 ill. .] — Diversion of a 

natural stream from Its natural channel 
in front of the land of a riparian 
proprietor is actionable at his instance 


without proof of actual damage.— 
Saunders v. Richards & Co. (1904) 
21 C. L. T. 510 ; 2 N. B. Eq. Rep 
303.— CAN. 

45 I. Invasion of right by 

fraud. J— Where there is an lnvasion of 
a right perpetrated by fraud actual 
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Damages. 


Sect. 4 . — Whether proof of actual damage essential. 

Sect. 5.] 

value & reputation, those of defte. being inferior : — 
Held : pltf . was entitled to some damages for 
the invasion of his right by the fraud of defts., 
though he did not prove that their hones were 
inferior, or that he had sustained any specific 
damage. — Blofeld v. Payne (1833), 4 B. & Ad. 
410 ; 1 Nev. & M. K. B. 353 ; 2 L. J. K. B. 68 ; 
110 E. R. 509. 

Annotations : — Consd. Dent v. Turpin, Tucker v. Turpin 
(1881), 2 John. & H. 139. Eefd. Pryce v. Belcher (1846), 3 
O. B. 68 ; Rodgers v. Nowlll (1847), 6 C. B. 109 ; Reddaway 
v . Bentham Hemp Spinning Co., [1892] 2 Q. B. 639 ; 
Spalding v. Oamage (1915), 84 L. J. Ch. 449. Uentd. 
Seeley v. Fisher (18411, 10 L. J. Oh. 274 ; Crawshay v. 
Thompson (1842), 4 Man. & G. 357 ; Burgess v. Burgess 
(1863). 22 L. J. Ch. 675 ; Dixon v. Fawcus (1861), 7 
Jur. N. S. 895 : Leather Cloth Co. v. Hirsohfleld (1805), 
L. R. 1 Eq. 299 ; Siuger Manufacturing Co. v. Loog 
(1882), 8 App. Gas. 15. 

46. ‘ Nuisance.] — A declaration in case 

stated that deft., being possessed of a messuage 
adjoining a garden of pltf., erected a cornice upon 
his messuage, projecting over the garden, by means 
whereof rainwater flowed from the cornice into the 
garden, & damaged the same, & pltf. had been 
incommoded in the possession & enjoyment of 
his garden : — Held : the erection of the cornice 
was a nuisance from which the law would infer 
injury to pltf. ; & that he was entitled to maintain 
an action in respect thereof, without proof that rain 
had fallen between the period of the erection of the 
cornice & the commencement of the action. — 
Fay v. Prentice (1845), 1 C. B. 828, 14 L. J. C. P. 
298 ; 5 L. T. O. S. 216 ; 9 Jur. 876 ; 135 E. R. 
769. 

Annotations: — Reid. Brunsden v. Humphrey (1884), 14 
Q. B. D. 141 ; Lemmon v. Webb, [1894] 3 Ch. 1. 

47. — — Disobedience to subpesna.] — In an 

action against a witness for not obeying a subpoena, 
proof of actual damage having been sustained by 
pltf. through the witness’s breach of duty is 
essential. The action will lie if the witness’s 
evidence was material upon any of the issues even 
though pltf. had not a good cause of action. — 
Couling V. Ooxe (1848), 6 C. B. 703 ; 6 Dow. & L. 
399 ; 12 L. T. O. 8. 332 ; 136 E. R. 1424 ; sub nom. 
Cowling v. Coxg, 18 L. J. C. P. 100 ; 13 Jur. 101. 
Annotations : — Consd. Yeatmnn v. Dempsey (1860), 7 

C. B. N. S. 628 : Crewe v . Field (1896), 12 L. R. 405. 
Mentd. Rutland v. Bagshaw (1850), 14 Q. B. 869. 

48. .] — In an action for damages 

for not appearing & giving evidence on subpoena 
pltf. must show that he has sustained some loss 
or damage by reason of deft.’s non-attendance. — 
Crewe t». Field (1890), 12 T. L. II. 405. 

Sec, further. Evidence. 

49. Pound breach.] 1 — An action for treble 

damages for pound breach or rescous of goods 
distrained for rent under 2 Will. & M. c. 5, s. 4, 
is maintainable by the landlord without proof of 
any special damage suffered by him. 

In my judgment pltf. had a clear right not to 
have his pound invaded by defts. & could sue them 
for having invaded that right even although he 
proved no special damage, for he was entitled at 
any rate to nominal damages (Smith, L.J.). — 


Kemp v. Christmas (1898), 79 L. T. 233 ; 14 
T. L. R. 572, O. A. 

Annotation : — Reid. Jones v. Biernstein, [1899] 1 Q. B. 470. 

£0. Claim for damages In equity.] — 

Damages in equity for loss occasioned by pulling 
up a railway will be computed upon a general view 
of the whole case, & an estimate & allowance 
will be made of such a sum as may be considered a 
recompense for the loss sustained. Parties who 
make a claim for damages in equity must by 
evidence establish the facts on which they base 
their claim — Mold v Wheatcroft (1860), 30 
L. J. Ch. 598 

51. Whether proof of actual pecuniary loss 
essential — Breach of duty infringing right.]— 

A sheriff having a writ of ca. sa delivered to him 
unnecessarily delayed putting it into force : — Held : 
an action lay against him at the suit of the 
execution creditor though no actual pecuniary 
damage had arisen from the default. 

When the clear right of a party is invaded in 
consequence of another’s breach of duty, he must 
be entitled to an action against that party for 
some amount (Lord Denman, O.J.). — Clifton v. 
Hooper (1844), 6 Q. B. 468 ; 14 L. J. Q. B. 1 ; 
4 L. T. O. S. 92 ; 8 Jur. 958 ; 115 E. R. 175. 
Annotations: — Refd. Pryce v. Belcher (1847), 4 C. B. 866; 
Hobson v. ThelJusson (1867), 8 B. & S. 476. 

62. Wrongful detention of goods — Mere 

denial of right.] — Williams v. Peel River Land 
& Mineral Co., Ltd., No. 23, ante, 

53. Deprivation of usd of chattel.] — 

Owing to a collision with a ship, the ship being in 
fault, a steam dredger was injured & the owners 
were deprived of the use of it for some weeks & 
the dredging works were delayed. The dredger 
belonged to trustees charged with the duty of 
maintaining a harbour & waterway, deriving their 
funds from rates & not entitled to distribute profits. 
The trustees having brought a collision suit in the 
Admlty. against the shipowners :—Held : though 
the trustees were not out of pocket in any definite 
sum they were entitled to recover damages for 
the loss of the use of the dredger. — No. 7 Steam 
Sand Pump Dredger (Owners) v. Greta Holme 
(Owners), The Greta Holme, [1897] A. C. 596 ; 
60 L. J. P. 106 ; 77 L. T. 231 ; 13 T. L. R. 552 ; 
8 Asp. M. L. C. 317, H. L. ; revsg. S. C. sub nom. 
The Emerald, The Greta Holme, [1890] P. 192, 
C. A. 

Annotations : — Apld. 8.8. Modiana v. Lightship Comet, 
The Modiana, [1900] A. C. 113. Consd. The Bodlewell, 
[1907] P. 286; Mersey Docks & Harbour Board v. S.S. 
Marpcssa, The Marpessa, [1907] A. C. 241 ; Admiralty 
Comrs. v. S.S. Valeria, [1922] 2 A. G. 242. Refd. The Kate 
(1899), 80 L. T. 423 ; The Astrakhan (1910), 102 L. T. 
539 : The Tugela (1913), 30 T. L. R. 101. Mentd. Jackson 
v. Watson, [1909] 2 K. B. 193. 

54. .] — A dock & harbour board were 

deprived of the services of a dredger owing to a 
collision with a steamship in fault. The dredger 
cost much to maintain, earned nothing, & was 
maintained out of the rates. In applying the 
principle of The Greta Holme, No. 53, ante, to 
the assessment of damages payable by the owifer 
of the steamship : — Held : the loss sustained in- 
cluded the value of the work which would have 


damage must be proved in order to 
reoover damages. — Richardson v. 
Hatricr & Merson (1908), 28 

N. Z. L. R. 170.— -N.Z. 

46 i. Nuisance] — In order to 

maintain an action for damage result- 
ing from a nuisance, pltf. must prove 
some actual injury to himself. — 
Kaiapoi (Mayor) v. Beswice (1867), 
1 C. A. 192.— N.Z. 

61 i . Whether proof of actual pecuni- 


ary loss essential A — Parties are entitled 
to nominal damages upon proof of a 
breach of duty without showing any 
actual' damage. — Nerlich v. Maijajy 
(1879), 4 A. R. 430.— CAN. 

61 ii. .]— Where defts. 

infringed pltf.’s legal right, & pltf. 
had given no evidence that ho had 
sustained substantial damage : — Held : 
pltf. was entitled at least to a decree 
without damages & costs. — K aliappa 
Kaundan v. Vayapuri Kaundan 


(1865), 2 Mad. 442.— IND. 

51 lit. .] — In an action of 

damages, mill-owners failed to prove 
specific pecuniary damage but proved 
they wore put to trouble & incon- 
venience before they could obtain 
fulfilment of the contract : — Held : 
they were entitled to moderate dam- 
ages. — Webster & Co. v. Cramond 
Iron Co. (1875), 2 R. (Ct. of Sees.) 
752.— SOOT, 
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been done by the dredger if she had not been dis- 
abled, & a sum for the cost of the daily supplies 
requisite for the dredger when at work, but not 
a sum for owners' profit, since the board had 
not incurred the expense of hiring a dredger. — 
Mersey Docks & Harbour Board v. Marpessa 
(Owners), [1907] A. C. 241 ; 97 L. T. 1 ; 23 
T. L. E. 572 ; 51 Sol. Jo. 530 ; 10 Asp. M. L. C. 
464, H. L. ; sub nom. The Marpessa, 76 L. J. P. 
128, H. L. ; affg, S. C. sub nom . The Marpessa, 
[1906] P. 95, C. A. 

Annotations : — Apld. The Tugcla (1913), 30 T. L. R. 101. 

Distd. Admiralty Comrs. v. S.S. Valeria, [1922] 2 A. C. 

242. Refd. The Bodlowell, [1907] P. 286 ; The Kingsway, 

[1918] P. 344 ; Re Mersey Docks & Admiralty Comrs., 

[1920] 3 K. B. 223. 

55. — — .] — Pltfs.’ dredger was sunk by 

defts.’ steamship in the entrance to the Swansea 
Channel on Feb. 4, 1912. She was raised on 
Sept. 2, 1912, & was ready for use on Feb. 6, 1913. 
It was impossible, until after she had been raised, 
to dredge where she was sunk, & a bank was 
formed by the sand silting down on her. After 
she was raised pltfs. hired another dredger : — 
Held : pltfs. were entitled to damages, not merely 
for the period during which they had hired another 
dredger, but also for the period during which they 
had lost the use of their own dredger by reason of 
the fact that she was sunk. — The Tug era (1913), 
30 T. L. It. 101. 

56. .]■ — Mediana (Owners) v. Comet 

(Owners, etc.), The Mediana, No. 9, ante. 

57. Warship.] — A Danish warship 

was just completing a long winter training cruise 
when she came into collision, in the Sound, with a 
British vessel, & in an action of damage by collision, 
brought by the Danish Govt, against the owners 
of the British vessel, the British vessel was found 
alone to blame. In ordinary course, the warship 
would have been docked & overhauled, & not put 
into commission until three montlis had elapsed, 
& would then have been used for a summer training 
cruise. Before the expiration of the three months 
the repairs necessitated by the collision were 
executed, & the vessel ready to be put into com- 
mission. At the reference for the assessment of 
the damage sustained by the warship a claim of 
£1,500 for the loss of the use of the vessel was 
disallowed. On objection to the report : — Held: 
the principles laid. down in The Mediana , No. 9, 
ante, with reference to damages for deprivation 
of the use of a chattel, were applicable to t he case 
of a warship, &, therefore, as by reason of the 
wrongful act of defts., the Danish Govt, had not 
for a period of 22 days, during which the repairs 
rendered necessary by the collision were being 
executed, had the vessel under their control for 
use if they wanted her, the registrar was directed 

* fu Ses ? damages on the basis of that portion 
i . 6 ~ lree m onths, thereby reducing the amount 
claimable under the head of deprivation of the 
use of the vessel to something under £400. — 
iHE Astrakhan, [1910] P. 172 ; 79 L. J. P. 78 ; 


102 L. T. 539 ; 26 T. L. E. 329 ; 11 Asp. M. L. 0. 
390. * 

5g, Freight earning vessel.] — In 1917 

a ship, which had been chartered by the Admlty., 
was damaged owing to a collision with another 
ship, the latter being solely to blame, & was de- 
tained for a week for repairs. At the time of the 
collision the chartered ship was used as an ordinary 
trading vessel for freight. In assessing the 
damage caused by the detention of the ship for 
repairs : — Held : the measure of damages was t he 
amount of freight which, but for the accident, the 
ship would have earned during the period of 
detention, plus working expenses, & was not the 
sum of the actual out-of-pocket expenses, in- 
cluding the cost of the hire of the ship, to which 
the Admlty. were put during that period. — 
Admiralty Comrs. v. S.S. Valeria, [1922] 2 A. C. 
242 ; 92 L. J . K. B. 42 ; 128 L. T. 97 ; 16 Asp. 
M. L. C. 25, II. L. 

Annotation : — Refd. Granby v. Bakowell U. D. C. (1923), 87 
J. P. 105. 

See, further, Shipping & Navigation. 

Action on contract by executors or admini- 
strators — Damages to testator's personal estate.] — 

See Executors & Administrators. 

Action against sheriff .] — See Sheriffs & 

Bailiffs. 

Excessive distress by landlord.] — See Distress. 
Action for public nuisance .] — See Nuisance. 
Slander .] — See Libel & Slander. 

Breach of promise of marriage after death of 
promisor .] — See Husband & Wife ; Executors & 
Administrators. 

Right of support to land — Action for interference 

with.] — See Easements & Mines, Minerals & 
Quarries. 

Prospective & continuing damages .] — Sec 

Sect. 5, yost. 

Injuria absque damno.]-— See Action, Vol. I., 
p. 29, Nos. 231, 232. 

Damnun absque injurla.J — See Action, Vol. I., 
pp. 29, 35, Nos. 233-274. 


Sect. 5.— DAMAGES ASSESSED ONCE AND FOR 
ALL —PROSPECTIVE AND CONTINUING DAMAGE. 

See E. S. C., Ord. 36, r. 58. 

59. General rule.] — If, after recovering damages 
in an action of assault, battery, & wounding, pltf. 
is put to great expense, in consequence of the 
injury he received, yet he cannot bring a second 
action to recover further compensation for the 
consequential damage he sustains ; for it shall be 
intended that the jury considered all possible 
consequences on the trial of the first action. — 
Fitter v. Veal (1701), 12 Mod. Eep. 512 ; 88 
E. E. 1506 ; sut) nom . Fetter v. Beale, Holt, K. B. 
12 ; 1 Salk. 11 ; sub nom . Ferrer v . Beale, 1 
Ld. Eaym. 692. 

Annotations: — Consd. Howell v. Young (1825), 2 C. & P 


PART II. SECT. 5. 

fni ?® f . Qcnerol rule.]— In an actio 
injuries caused by negligenoi 
fnr*kn i8 « enti *? ed f° compensatio 
l08S » past & future.- 
417^AUS Hoskin8 U892), 18 V. L. P 

— • ] — was entitled t 
whLwt ral su PJ> ort of defts.* land, ii 
SSJ C £ V“®y made excavations, whereb 1 
o& n ? J w £ 8 damaged .—Held : ni 
i*® allowed for damogei 
i ufuture.—SNARR *. GranTti 

OR^102.^CANt TINQ C °' (188a> ’ 1 
59 iu. — — In an action foi 


injuries to a wife, the husband may 
recover damages not only for the 
loss of his wife’s services previous to 
tho commencement of the action, but 
also prospective damages resulting 
from her injury. — Fox v. St. John 
Corpn. (1883), 23 N. B. R. 244.— 

59 iv. ,] — Damages that result 

from one & the same cause of action 
must be assessed & recovered once for 
all. — R yan r. Canadian Pacific Uy. 
Co., [1919] 2 W. W. R. 368.— CAN. 

59 v. .] — A single act amounting i 

either to a delict or breach of contract ! 


cannot be made the ground of two or 
more actions for the purpose of 
recovering damages arising within 
different periods, but tho whole damage 

J iresent & future must be recovered 
n one action. — Stevknson v. Ponti- 
fkx & Wood (1887), 15 of Sess.) 

125 ; 25 Sc. L. R. 120.— SCOT. 

69 vi. .) — In an action brought 

to recover damages caused by a river, 
in consequence of works negligently 
erected by deft., tho ct. gave pitf. the 
option of recovering damages for all 
injury, actual & prospective, or of 
recovering merely for damage actually 
sufferedat the time of trial. — D omingo 
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Sect 5 . — Damages assessed once and for all — pro- 
speciim ana continuing damage .] 

238 ; Bonomi v. Backhouse (1858), E. B. & E. 622 ; 

Brunsden v. Humphrey (1884). 14 Q. B. D. 141. Reid. 

Rosewell v. Prior (1701), 1 Ld. Raym. 713 ; Whitehouse v. 

Fellowes (1861), 10 C. B. N. S. 765 ; Blyth v. Fladgate, 

Morgan v. Blyth, Smith v. Blyth (1890), 63 L. T. 546. 

60, ,] — In an action for permanently 

injuring the hand of an apprentice, whereby loss 
of service accrued, the master may recover for 
prospective damage, for the damage alone is not 
the cause of action, but the illegal act & the damage 
together, & the master could not bring a fresh 
action as often as fresh damage resulted. — II odsoll 
v . Stallebrass (1840), 11 Ad. & El. 301 ; 9 
C. & P. 03 ; 8 Dowl. 482 ; 3 Per. & Dav. 200 ; 
9 L. J. Q. B. 132 ; 113 E. R. 429. 

Annotations : — Distd. Brunsden v. Humphrey (1884), 14 

Q. II. D. 141. Apld. Darlcy Main Colliery Co. v. Mitchell 

(1886), 11 App. (ias. 127. Refd. Russell v. Shinn (1861), 

2 F. & F. 395 ; Alton v. Mid. Ry. (1865), 19 C. B. N. S. 

213 ; Osborn v. Gillett (1873), L. It. 8 Exch. 88. 

61. .1 — The test whether a previous 

action is a bar is not whether the damages sought 
to be recovered arc different but whether the 
cause of action is the same (Bovill, C.J.). — 
Gibus v. Crijikshanic (1873), as reported in 
L. Ii. 8 C. P. 451. 


Annotations : — Held. Smith v. Enright (1893), 63 L. J. Q. B. 
220. Mentd' Hover v. Child (1876), 34 L. T. 737. 


62. — - — .] — Deft., a widow lady, entered into 
an agreement with pltfs. to grant them a lease of 
certain premises in the city of London for the 
purpose of their business. Deft, afterwards found 
that she was only entitled to an undivided moiety 
of the premises in question, the other moiety being 
vested in her son, an infant, so that she was unable 


to execute a lease for the whole of the premises. 
Pltfs. brought their action for specific performance, 
with compensation, & also claimed damages in 
respect of their liability to eviction : — Held : 
specific performance must be granted in respect 
of deft.’s undivided moiety, with an abatement of 
one-half of the rent., but that nothing could be 
awarded by way of damages, as those claimed 
were merely prospective. — Burrow v. Scammell 
(1881), 19 Oh. D. 175 ; 51 L. J. Oh. 290 ; 45 L. T. 
(106 ; 30 W. R. 310. 

Annotations : — Mentd. Clayton r. Leech (1889), 41 Oh. D. 
103 ; Hexter c. Pearce, (1900] l Ch. 341. 


63. .] — Pit. sued deft, in the county 

ct. to recover damages for injury done to pith’s 
cab in a collision caused by the negligence of deft .’s 
servant, & obtained judgment. Afterwards pltf. 
sued deft, in the High Ct. to recover damages for 
personal injury which lie had suffered in t he same 
collision ; — Held : the damage to the cab & the 
personal injury constituted two distinct, causes of 
action, & therefore the judgment recovered in the 
county ct. was no bar to the subsequent action in 
the High Ot, 8c pltf. was entitled to recover. 

The rule of the ancient common law is that where 
one is barred in any action real or personal by 
judgment, demurrer, confession or verdict, he is 
barred as to that or the like action of the like nature 
for the same thing for ever. The principle is 
frequently stated in the form of another legal 
proverb, Nebo debet bis vexari pro eddem ca'iisd. 
It is a well settled rule of law that damages resulting 
from one 8c the same cause of action must be 
assessed & recovered once for all (Bowen, L.J.). — 
Brunsden v. Humphrey (1884), 14 Q. B. D. 141 ; 


53 L. J. Q. B. 476 ; 51 L. T. 529 ; 49 J. P. 4 $ 32 

Annotations : — Difltd. Maodougall v. Knight (1890), 25 
Q. B. D. 1 . Apld. FurneBS, Withy v. Hall (1909), 25 T. L. H. 
233. Consd. Wilson v. United Counties Bank, [19201 
A. C. 102. Reid. Serrao v. Noel (1885), 15 Q. B. D. 549 ; 
Parley Main Colliery Co. v. Mitchell (1886), 11 App. Cas. 
127 : London v. London Road Car Co. (1888), 4 T. L. ^R. 
448 ; Mid. Ry. v. Martin (1893), 62 L. J. Q. B. 517 : 
James v. Evans (1897), 77 L. J. 78 ; Rose r. Buckett 
(1901), 84 L. T. 670 ; Isaacs v. Salbstein, [1916] 2 K. B. 
139 ; Goldrei Foucard v. Sinclair & Russian Chamber of 
Commeroe in Loudon, [1918] IK. B. 180. Mentd. 
Edmonds v. Robinson (1885), 29 Ch. D. 170; Ordv. Qrd, 


[1923] 2 K. B. 432. 

64. .] — When damage is caused to land 

by the removal of the minerals under it 8c the 
consequent subsidence of the surface, the owner 
has a cause of action whenever, & as often as, such 
damage takes place. Resp. was the owner of land, 
8c in 1807 8c 1868 applts. worked out the coal 
under the land without leaving proper support, 
in consequence of which the surface subsided 8c 
some cottages belonging to resp. were injured. 
The applts. made compensation for the injury, & 
did not work the minerals after 1808. In 1882 a 
further subsidence occurred from the combined 


effect of the previous workings of applts. 8c 
workings under the adjoining land. Resp. 
brought an action to recover compensation for the 
injury he had sustained ; — Held : a new cause of 
action arose in respect of the second subsidence. 
It is a rule that when a thing directly wrongful 
in itself is done to a man, in itself a cause of action, 
he must if he sues in respect of it do so once for all 
(Loud Bramwell), 

No one will think of disputing the proposition 
that for one cause of action you must recover all 
damages incident to it by law once & for ever 
(Lord Halshury, O.). — Darlky Main Colliery 
Co. v. Mitohell (1886), 11 App. Cas. 127 ; 55 
L. J. Q. B. 529 ; 54 L. T. 882 ; 51 J. P. 148 ; 2 
T. L. R. 301, II. L. ; affg. 8. C. sub nom. Mitchell 
v. Dahley Main Colliery Co. (1884), 14 Q. B, D. 
125, 0. A. 

Annotations: — Apld. Brunsden v. Humphrey (1884), 14 
Q. B. D. 141. Folld. Crumbio v . Wallsend L. B., [1891] 

1 Q.B. 593. Consd. Groomvell v. Low Boochburu Coal Co., 
[1897] 2 Q. B. 165. Refd. Serrao v. Noel (1885), 15 
Q. B. D. 549 ; A.-G. v. Conduit Colliery Co., (1895] 1 
Q. B. 301 ; Jordeson v. Sutton Southcoates & Dry pool 
Gas Co. (1898), 67 L. J. Ch. 666 ; Hall «\ Norfolk, [1900] 

2 Ch. 493 ; Markey v. Tolworth Joint Hospital District 
Board (1900), G9 L. J. Q. B. 738 ; Carey v. Bermondsey 
B. C. (1903), 2 L. G. R. 219 ; Harrington v. Derby Corpn., 
[1905] 1 Ch. 205 : West Leigh Colliery Co. v. Tunniclillo 
8c Hampson, [1908] A. C. 27 ; Manley r. Burn, [1916] 2 
K. B. 121 ; Nash v. llochford R. C.. [1917] 1 K. B. 384; 
Boynton r. Ancholmo Drainage & Navigation Comrs., 
[1921] 2 K. B. 213 ; Kennard v. Cory (1922), 91 L. J. Ch. 
452. 


65. .] — In action in detinue in the county 

ct. pltf. by mistake claimed too small a sum. 
Deft, paid into ct. the amount claimed without 
denial of liability, 8c it was taken out by pltf. 
Upon discovering his mistake pltf. asked leave to 
amend his particulars, which was refused & 
judgment was given in the action for deft. Pltf. 
then began a new action for the larger amount 
giving credit to deft, for the sum previously paid 
into ct. :-—Held : the matter was res judicata 
8c the action was not maintainable. 

I think the ordinary law on this subject i^ con- 
tained in the maxium Nemo debet bis vexari 
(Darling, T.). — Sanders v. Hamilton (1907), 
90 Li. T. 079 ; 23 T. L. R. 389, D. C. 

66. .] — H. 8c Co. sent a vessel to pltfs. to 

be overhauled. As the vessel’s refrigerating 


v . Colonial Government (1905), 22 
S. C. 101. — S. AF. 


f. Separate causes of action — Not- 
withstanding injunction.]— Pitt re- 


covered damages for breach of contract 
& obtained an injunction against 
further breaches. Deft, again made 
default & pltf. brought a further action 
for damages : — Held : pltf. was en- 


titled to proceed for the recovery of 
damages in respect of the new breach. 
— Anderson v. Mill (1912), 14 

W. A. L. R. 1 84. — AUS. 
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machinery was out of order pltfs. employed defts. 
to do the necessary work upon it. Under their 
contract with H. & Co. pltfs. were liable to a penalty 
in the event of the work not being completed within 
a specified time. Owing to an accident, due to 
the negligence of deft.’s workmen, the work was not 
completed within the time specified. In 1 900 
defts. sued pltfs. for work done & materials supplied 
in respect of the refrigerating machinery of the 
vessel in question, & pltfs. in turn sued H. & Co. 
for the balance of their account for work done. 
H. & Co. admitted the claim for work done but 
counterclaimed from pltfs. £618 for penalties for 
the work not being completed within the specified 
time. Pltfs. in their action with defts. counter- 
claimed the sum of £618 for penalties alleged to be 
due to H. & Co. At the trial'of these actions j udgment 
was given for II. & Co. for £500, & for pltfs. against 
defts. for the same amount. In their action against 
H. & Co. pltfs. incurred costs to the amount of 
£525 65 . lid., but pltfs. did not put forward any 
claim in their action in 1906 with defts. in respect of 
these costs. Pltfs. now sought to recover the 
amount of these costs from defts. : — Held : the 
action failed inasmuch as the matter was res 
judicata. — Furness, Withy A Co., Ltd. v . Hall 
(.1. & E.), Ltd. (1909), 25 T. L. K. 288. 

67. Separate causes of action — Arising from same 
tort.] — Brunsden v. Humphrey, No. 63, ante. 

68 . Cause of action independent of damage — 
Whether prospective damage recoverable — Breach 
of contract of service — Term not expired.] — Pltf. 
declared for procuring his apprentice to depart 
from his service, & for the loss of his service, for 
the whole residue of the term of Ids apprentice- 
ship, & the jury assessed damages generally, 
judgment was arrested, because it appeared that 
the term was not expired. — Hambleton v. Veere 
(1670), 2 Saund. 169 ; 85 E. R. 916. 

Annotations : — Reid. Acton v. Eels (1696), 2 Salk. 662; 

Hodsoll v. StallebrasB (1840), 11 Ad. & El. 301 ; Griffiths 

v. Lewis (1846), 8 Q. B. 841. 

69. .] — Where one party 

contracts to serve another for a period of five yeai-s 
at a guaranteed salary jtcr annum , & at the 
expiration of one year sues for damages in respect 
of non-payment for such year, confining his 
declaration to the non-payment for such year, he 
is not precluded at the expiration of the term from 
suing for damages in respect of non-payment 
during the subsequent years, the pleadings in the 
former action not showing that the contract was 
put an end to, or that he was discharged from Ids 
employment. — Clossman v . Lacoste (1854), 23 
L. T. O. S. 91 ; 2 W. R. 455. 

70. — - — .] — When an 

apprentice lias absented himself, the fact that the 
master declined to have any trouble taken to 
find him, & described him as worthless, though it 
will not sustain a plea of leave & licence, may be 
material in mitigation of damages, in an action by 
the master on the deed of apprenticeship against 


the father, & the jury can only give the real value 
of his services up to the time of action. 

Pltf. cannot recover damages up to the end of 
the term, but only for the period from the absenting 
to the bringing of the action. But if pltf. after- 
wards assented to the absence, you can give no 
damages from the time of such assent, & in any 
view you may consider what was the value of the 
apprentice's services, which might be the difference 
between his earnings & his keep (Byles, J..). — 
Russell v. Shinn (1861), 2 F. & F. 395, N. P. 

71. .] — An action was 

brought by the master against the father of an 
apprentice on an indenture of apprenticeship to 
service the master for a period of five years from 
May 1, 1860, & it was alleged as a breach of 
covenant that the apprentice unlawfully absented 
himself from his master’s service. It was proved 
that deft, took his son away from pltf. on Jan. 18, 
1862, & the writ in the action issued on Feb. 10, 
1863 : — Held: pltf. was entitled to recover 
damages for the absence of his apprentice from 
Jan. 18, to Feb. 10 , & was not entitled to prospective 
damages for the whole term of the apprenticeship. — 
Lewis v. Peachey (1862), 1 II. & C. 518 ; 31 
L. J. Ex. 496 ; 27 J. P. 40 ; 10 W. R. 797 ; 158 
E. R. 989. 

72. Loss of service of apprentice 

— Through injury.] — Hodsoll v. Stallebrass, 
No. 60, ante . 

73. Compulsory entry on land sub- 

ject to compensation.] — Where a person is autho- 
rised t o enter another person’s land on the terms of 
paying compensation for all damage done, such 
compensation may be fixed in an action on the 
■footing of paying once for all, & so taking away 
all right of action for subsequent damage. — Great 
Laxey Mining Co. v. Olague (1878), 4 App. Cas. 
115 ; 27 W. R. 417, P. C. 

See , further , Compulsory Purchase op Land & 
Compensation, Vol. XI., pp. 148-150, Nos. 319- 
327. 

74. Repudiation of contract.] — 

Prospective damages are properly awarded for 
the breach of an annual contract which provides 
that the purchaser shall ultimately buy all the 
existing material in the possession of the vendor. — 
Emery (George I).) Co. v. Wells, [1906] A. C. 
515 ; 75 L. J. P. O. 104 ; 95 L. T. 589, P. C. 
Annotation Refd. Re liubol Bronze & Metal Co. & Vos, 

[1918] 1 K. 1L 315. 

75. .] — A coal co. contracted 

to supply a steel co. from designated mines with 
“ all the coal that the steel co. may require for use 
in its own works as hereinafter described. All 
coal furnished shall be reasonably free from stone 
& shale & shall be supplied from such seams then 
being worked by the coal co. as the steel co. may 
designate. The steel co. agreed, so long as the 
coal co. should be willing & ready to supply it 
with coal, to purchase all the coal it required, to 
the amount agreed, from the coal co.” The steel 


67 i. Arising from same tort. ] — 

A party cannot split up his claim for 
damagos & proceed for part of a 
trespass at one time, & part at another. 
— Lawton v. Adams (1862), 5 All. 
274.— CAN. 

g. Continuing damage .] — In an 
action by lessor against lessee on a 
covenant to repair fences, on or before 
a certain day : — Held : not being a 
continuing covenant damages must 
be assessed once for all. — C olb v. 
Buckle (1808), 18 C. P. 286. — CAN. ^ 

h. .] — In an action for 

breach of contract entered into by 
a railway co. to run trains from one 


part of a city to another : — Held : if 
the railway co. admitted they were 
never again going to run trains 
between the two parts of the city, 
damages should be assossed once for 
all, which might be done either by 
fixing one solid sum, or by directing a 
yearly payment. — S t. Thomas City 
v. Credit Valley 11 y. Co. (1888), 
15 O. R. 673.— CAN. 

k. .] — Where a watercourse 

has been diverted by a railway 00 . 
in constructing their line, the land- 
owner injuriously affected is entitled 
to damages as for a permanent injury. 
— Arthur v. Grand Trunk Ry. Co. 
(1894), 22 A. R. 89.— CAN. 


l. .] — Pltfs. sought damages 

for fraudulent representation whereby 
they were inducod to lease deft.'s 
farm at a very high rental : — Held : 
although the lease had still a year to 
run after the commencement of the 
action, pltfs. could recover all their 
damages in this action, there being only 
one contract, Sc no right to bring a 
second action under it. — J ohnstone v. 
Hall (1894), 10 Man. L. R. 101.— CAN. 

m. .] — In an action by the 

owner of property adjoining a street 
railway for damages caused by vibra- 
tion : — Held : damages should be 
assessed once for all, for all Injuries, 
past, present Sc future. — Gareau v. 
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Sect* 5 . — Damages assessed once and for all — - pro - 
spective and continuing damage . Sects. 6, 7 & 8.] 

co. having rejected some of the coal which, though 
coming from the designated seams, was not suit- 
able for the steel co.’s purposes : — Held : the steel 
co. was justified in such rejection, & the coal co. 
was not justified on the ground of such rejection 
in repudiating the contract, but that the steel 
company was not entitled both to specific perform- 
ance of the contract & to damages for the loss of 
it, the contract not being one of which a ct. of 
equity would decree the specific performance. 
The steel co., however, was entitled, in consequence 
of the coal co.’s repudiation of the contract, to 
treat the contract as at an end & to recover damages 
for the loss of it, in addition to damages in respect 
of the breaches thereof. — Dominion Coal Co., 
Ltd. v . Dominion Iron & Steel Co., Ltd., & 
National Trust Co., Ltd., [1909] A. 0. 293 ; 
78 L. J. P. C. 115 ; 100 L. T. 245 ; 25 T. L. R. 
309, P. C. 

76. Damages caused the gist of the action — 
Continuing damage — Whether each new damage 
gives rise to fresh cause of action — Obstruc- 
tion of light.] — A reversioner recovered in an 
action for obstructing an ancient light, to the 
injury of his reversionary interest. The obstruc- 
tion was not removed : — Held : he might maintain 
a second action for the continuance of the injury 
to his reversionary interest, &, on issue taken, 
whether this was the same identical grievance for 
which he had previously recovered, the reversioner 
was entitled to a verdict. — S iiad well v, 
Hutchinson (1831), 4 C. & P. 334 ; 2 B. & Ad. 
97 ; 9 L. J. O. S. K. B. 142 ; 109 K II. 1079. 

Annotations : — Mentd. Baxter v, Taylor (1832), 1 Ncv. & 
M. K. B. 11 ; Bnttishall v. Heed (1856), 18 C. B. 696 ; 
Johns tone v. Hall (1850), 20 J. P. 570 ; Metropolitan 
Assoc, for Improving the Dwellings of the Industrious 
Classes v. Petch (1858), 5 C. B. N. S. 504. 

77. Subsidence.] — A declaration 

stated, that pltfs. were seised in fee of certain 
land & houses which were contiguous to certain 
other land, & pltfs. were entitled to the support 
of their land & houses by the land to which the 
same were so contiguous, & by the strata under 
the same, & also by the strata of minerals under 
pltfs. land ; & deft, wrongfully, & without leaving 
any proper or sufficient pillars or supports, worked 
certain coal mines under the land <fc houses of 
pltfs., & under the land so contiguous to the same ; 
by reason whereof, the soil & surface of pltfs.’ 
land sunk in, & the houses became ruinous. On 
demurrer : — Held : the cause of action was not 
the damage done to pltfs.’ land & houses by 
improperly working the mines, but the injury to 

E ltfs.’ right to have their land & houses supported 
y the contiguous land & strata of coal ; &, 

therefore, when any part of the necessary support 
was removed, although no actual damage, there 
was a complete cause of action for which pltfs. 
might have recovered prospective damage, & no 
new cause of action arose from the subsequent 


damage. — N icklin v . Williams (1864), 10 Lxcli. 
269 ; 23 L. J. Ex. 335 ; 24 L. T. O. 8. 01 ; 2 
0. L. R. 1304 ; 166 E. E. 440. „„„„ „ 

Annotations: — Apprvd. Backhouse r. Bonomi (1881), » 
H. L. Cae. 403. Co aid. Lamb v. Walker (1878), 3 Q.B. D. 
389 ; Parley Main Colliery Co. v. Mitchell (1886), 11 App. 
Cas. 127. Held. Whitehouso v. Fellowes (1861), 10 
C. B. N. S. 765. 

78, .] — If by the act of 

A. an injury is occasioned to the foundations of 
the house of B., of which B. has not at the time 
any knowledge, but which afterwards exhibits 
itself by creating actual mischief to B.’s house, 

B. is not prevented by the Stat. Limitations from 
maintaining an action for damages, though more 
than six years have elapsed since the doing of 
the act which was in reality, though unknown at 
the time, the origin of the mischief, for the cause 
of action really accrued when the actual damage 
first exhibited itself. — Backhouse v. Bonomi 
(1861), 9 H. L. Cas. 503; 34 L. J. Q. B. 181 ; 
4 L. T. 754 ; 7 Jur. N. S. 809 ; 9 W. R. 769 ; 
11 E. Ii. 825, H. L. ; affg. S. C. sub nom. Bonomi 
v . Backhouse (1859), E. B. & E. 646, Ex. Oh. 
Annotations: — Consd. Whitehouee v. Fellowes (1861), 10 

C. B. N. S. 765. Distd. Spoor v. Green (1874), L. H. 9 
Exch. 99. Consd. Lamb v. Walker (1878), 3 Q. B. D. 
389 ; Parley Main Colliery Co. v. Mitchell (1886), 11 App. 
Cas. 127 ; Greenwell v. Low Beechburn Coal Co- [1897 J 
2 Q. B. 165 ; Hall v. Norfolk, [1900] 2 Ch. 493 ; Hogue v. 
Doncaster R. D. C. (1908), 73 J. P. 69. Apid. Westleigh 
Colliery Co. v. Tunniclille & Hampson, [1908 J A. C. 27. 
Reid. Hunt v. Poake (1860), John. 705 ; Rowbotham v. 
Wilson (I860), 8 H. L. Cas. 348 ; Todd v. Flight (I860), 
9C.B.N. S. 377 ; Croft v. L. & N. W. Ry. (1863), 3 B. & S. 
436 ; Fletcher v. Rylands (1865), 3 H. & C. 774 ; Smith v. 
Thackerah (I860), L. R. 1 C. P. 564 ; Eadon v. Jeffcock 
(1872), L. R. 7 Exch. 379 ; Bower v. Peato (1876), 1 
Q. B. D. 321 ; Birmingham Corpn. v. Alien (1877), 6 
Ch. D. 284 ; Eccl. Comrs. for England r. N. E. Ry. (1877), 
4 Ch. D. 845 ; Colley v. L.&N.W.Ry. (1880), 49 L. J. Q.B. 
575 ; Dalton v. Angus, Works & Public Buildings Conn'S. 
v. Angus (1881), 6 App. Cas. 740 ; Bell v. Love (1883), 
10 Q. B. D. 547 ; Bean v. Wade (1885), Cab. & El. 519 ; 
Crumble v. Wallsend L. B. (1890), 60 L. J. Q. B. 392 ; 
A.-G. v. Conduit Colliery Co., [1895] 1 Q. B. 301 ; Har- 
rington v. Derby Corpn., [1905] 1 Ch. 205 ; Nash V. 
Roehford R. C., [1917] 1 K. B. 384. Mentd. Metro- 
politan Board of Works v. Met. Ry. (1868), L. R. 3 C. 1*. 
612; Mason v. Shrewsbury & Hereford Ry. (1871), 25 
L. T. 239 ; Edinburgh & District Water Trustees v. 
Clippons Oil Co. (1902), 87 L. T. 275 ; Aynsloy v. Bed- 
liugton Coal Co. (1918), 87 L. J. K. B. 1031; Davies v. 
Powell DulTryn Steam Coal Co. (1920), 36 T. L. R. 358. 

79 , — .] — Spoor v. Green 

(1874), L. R. 9 Exch. 99 ; 43 L. J. Ex. 57 ; 30 
L. T. 393 ; 22 W. R. 547. 

Annotation : — Refd. Turner v. Moon, [1901] 2 Ch. 825. 

80, .] — Where injury has 

been occasioned to land & buildings by mining 
operations under the land of an adjoining owner, 
pltf. is entitled to recover, in an action founded 
upon such injury, compensation, not only for the 
damage that has actually occurred at the time of 
action brought-, but also for the prospective 
damage resulting from deft-.’s act. As the cause 
of action was complete at the moment that the 
first damage accrued to him, pltf. must recover once 
for all in one & the same action for all damage past, 
present & future, resulting from that one cause of 
action, for the reason that no occurrence of damage 


Montreal Street Ry. Co. (1901), 
31 S. C. R. 463.-- CAN. 

n. .1 — The permanent cha- 

racter of damagos cannot In all cases 
be assumed from the manner In which 
the works may have beou constructed, 
&, where the nuisance might, at any 
time be abated by the improvement of 
the system of operation of machinery, 
etc., or the discontinuance of the 
negligent acts complained of, prospec- 
tive damages ought not to bo allowed, 
nor could the assessment, in a lump 
sum, for damages past, present & 
future, in order to prevent successive 
litigation, be justified upon the grounds 


of oquity or public interest. — Mon- 
treal Street Ry. Co. v. Boudreau 
(1905), 36 S. C. R. 329.— CAN. 

o. .) — Sundy v. Dominion 

Natural Gas Co. (1912), 23 O. W. R. 
228 ; 4 O. W. N. 167 ; 6 D. L. R. 863.— 
CAN. 

p. .] — By a docrec pltf. was 

declared to have an casement of 
support on a wall on deft/s land, 
which had been removed & had never 
since been restored: — Held: pltf.’s 
damago had been assessed once for all, 
& the subsequent continuing loss of 
support did not oreato a further 
liability. — N ugent v . Keady Urban 


District Council (1911), 46 I. L. T. 
221— 1R. 

q. .] — Where there ara two 

actious both for damages Sc are 
framed in contract, for substantially 
the same cause of action, although the 
special damage complained of Is not 
identical, pltf. cannot recover in the 
second action. — G ardiner v. Mathkw- 
son (1854), 6 Ir. Jur. 147.— IR. 

r. .] — A pltf. having recovered 

damages is not entitled to institute a 
second action for damage to the same 
corpus of his property caused by the 
same act of negligenoe. — De Wet v. 
Payntrr, [1921] C. P. D. 676.— S. AF. 
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subsequently, as the result of the original act of 
deft., would give a fresh cause of action. — Lamb v. 
Walker (1878), 3 Q. B. D. 389 ; 47 L. J. Q. B. 
451 ; 38 L. T. 043 ; 42 J. P. 532 ; 20 W. B. 
775, D. 0. 

Annotations : — N.P. Darley Main Colliery Co. v. Mitchell 
(1886), 11 App. Cas. 127. Held. Brunsden v. Humphrey 
(1884), 63 L. J. Q. B. 476 : Greenwell v. Low Beeohbum 
Coal Co., [1897] 2 Q. B. 165 ; West Leigh Colliery Co. v. 
Tunnicliffe & Hampson, [1908] A. C. 27. 

81. .] — Darley Main 

Colliery Co. v. Mitchell, No. 04, ante . 

82. .] — In consequence of 

an excavation carelessly made in a street by the 
local authority continuous & progressively 
increasing injury was caused by subsidence to 
some houses in the street belonging to pltf. The 
injury began more than six months after the 
action was brought : — Held : there was a fresh 
cause of action arising from the increase of injury 
within the six months before action, <fc conse- 
quently pltf.’s right was not barred by Public 
Health Act, 1875 (c. 65), s. 204. — Crumble v. 
Wallsend Local Board, [1891 J 1 Q. B. 503; 
00 L. J. Q. B. 392 ; 04 L. T. 490 ; 55 J. P. 421 ; 
7 T. L. R. 229, C. A. 

Annotation : — Mentd. Markoy v. Tolworth Joint Hospital 
District Board (1900), 69 L. J. Q. B. 738. 

See . further , Easements & Profits k Prendre. 

83. Prospective damage — Whether re- 

coverable.] — Nicklin v . Williams, No. 77, ante . 

84. .] — Lamb v. Walker, 

No. 80, ante. 

85. ,] — In assessing the 

damage recoverable by a surface owner for sub- 
sidence owing to the working of minerals under or 
adjoining his property the depreciation in the 
market value of the property attributable to the 
risk of future subsidence must not be taken into 
account. To recover damages the surface owner 
must wait until the damage or injury caused by 
subsidence has happened. — West Leigh Colliery 
Co., Ltd. v. Tunnicliffe & Hampson, Ltd.. 
[1908] A. C. 27 ; 77 L. .T. Ch. 102 ; 98 L. T. 4 ; 
24 T. L. R. 140 ; suit nom. Tunnicliffe & Hamp- 
son, Ltd. v. West Leigh Colliery Co., Lid., 
52 Sol. Jo. 93, H. L. ; revsg. S. C. sub nom. Tunni- 
cliffe & Hampson, Ltd. v. West Leigh Colliery 
Co., Ltd., [1906] 2 Ch. 22, C. A. 

Annotation : — Reid. Wednesbury Corpn. v. Lodge Holes 
Colliery Co., [1907] 1 K. B. 78. 

80. In respect of what injury damages assess- 
able — Not for injury after action brought.] — 

Damages cannot be given for an injury done after 
the commencement of the action. — Brasfield v. 
Lee (1097), 1 Ld Raym. 329 ; 91 E. R. 1115. 
Annotation : — Reid. Smalley v. Kerfoot (1738), Andr. 242. 

87. — - — .] — Damages cannot be re- 
covered in an action for any matter which occurred 
after the commencement of the action. — Baker 
v. Bache (1725), 2 Ld. Raym. 1382 ; 92 E. R. 400. 

88. To what date damages assessable — In 
tort.] — Pltf. who had obtained damages in the 
county ct. for a misrepresentation under which he 
had been induced to enter into a contract, brought 
an action in the High Ct. for further damages 
accrued since judgment in the county ct. : — Held: 
a tort not being a continuing cause of action, no 
further damages could be obtained.— Clarke v. 
Yorke (1882), 52 L. J. Ch, 32 ; 47 L. T. 381 ; 
31 W. R. 02. 

89. In continuing causes of action — To 


date of assessment.] — Formerly the damages in a 
common law action were only damages down to the 
date of the writ, but under the existing rules, Ord. 30, 
r. 58, it is provided that in respect of any con- 
tinuing cause of action they shall be assessed 
down to the time of assessment (Chitty, J.). — 
Jones v. Simes (1890), 43 Ch. D. 007 ; 59 L. J. Ch. 
351 ; 02 L. T. 447. 

Annotation : — Mentd. Peebles v. Oswaldtwistlo U. D. C., 

[1896] 2 Q. B. 159. 

90. .] — A continuing cause of 

action within the meaning of R. S. 0., Ord. 30, 
r. 58, is a cause of action arising from the repetition 
of acts or omissions similar to those in respect of 
which the action is brought. 

Pltfs. brought an action against defts. for 
permitting sewage to fall into & pollute a stream 
running through pltfs.* land, & obtained judgment 
for a perpetual injunction & for damages. Defts. 
continued to pollute the stream, & three years 
after the judgment the Chief Clerk assessed the 
damages sustained by pltfs., carrying the assess 
ment down to the date of his certificate : — Held : 
there was a continuing cause of action, within the 
meaning of R. 8. C., Ord. 31, r. 58, & the damages 
were rightly assessed down to the time of the 
assessment. — Hole v. Chard Union, [1894] 
1 Ch. 293 ; 03 L. J. Ch. 409 ; 70 L. T. 52 ; 38 
Sol. Jo. 113 : 7 R. 84, C. A. 

Annotation : — Reid. Granby v. Bakowoll U. D. C. (1923), 87 

J. P. 105. 

91. .] — Agreement provided 

that the lessor should execute certain work 
described in vague & general language, upon the 
premises to be demised by a fixed date, & the pay- 
ment of a sum of Rs. 150 per day on non-completion 
by that date was stipulated for. In an action by 
the lessee against the lessor for damages for not 
completing the work by the date fixed, or at all : — 
Held : (1) the breach was a continuing breach up 
to the institution of the action ; (2) the sum 

stipulated for was liquidated damages <fc not a 
penalty ; (3) it being admitt ed that the agreement 
was in fact abandoned & would never be carried 
out, the ct. had jurisdiction to award damages for 
breach of the agreement down to the date of the 
judgment. — D e Soyha v. De Plkss Pol, [1912] 
A. 0. 194 ; 81 L. J. P. C. 120 ; 105 L. T. 012, P. 0. 

Continuing nuisances.] — See Nuisance. 

Continuing trespass.] — See Trespass. 

Obstruction etc., of" watercourses.] — See Water 
& Watercourses. 


Sect. 0.— DIRECTNESS AND REMOTENESS. 

See Part III., 'post. 


Sect. 7 — AGGRAVATION AND MITIGATION. 

See Part IV., post. 


Sect. 8.— WHERE ASCERTAINMENT DIFFICULT 
OR IMPOSSIBLE. 

92. Ascertainment impossible — Nominal dam- 
ages.] — If pltf. has evidently sustained some 
damages, & the jury, being unable to ascertain the 


PART II. SECT. 8. 

92 I. Ascertainment impossible-r- 
Nominal damages .] — Where the evi- 
dence in an action for breach cf con- 
tract is insufficient to enable the trial 
judge to assess damages, such damages 


can be no more than nominal. — 
Williams v. Stephenson (1903), 33 
S. C. R. 323. — CAN. 

92 ii. .] — Where it is 

impossible to ascertain damages with 
I reasonable certainty they should be 


assessed at a nominal amount. — 
McLaren v . Jenhkn, McLaren v . 
Elliot (1906), 4 W. L. R. 102.— CAN. 


92 ui. .]— Johnson v . 

Roche (1914), 14 E. L. R. 374.— CAN. 
92 |v. .] — Where the 



Damages; 


Sect 8 . — Where ascertainment difficult or impossible , 
Sect * 9. Part III . Sect IQ 


amount, find a verdict for deft., the ct. will permit 
pltf. to enter a verdict for nominal damages. — 
Feize v. Thompson (1808), 1 Taunt. 121 ; 127 
E. R. 778. 

Annotations: — Refd. Bernstein v. Bernstein (1893), 69 L. T. 

613. Mentd. Morgan v. Oswald (1812), 3 Taunt. 554. 

93 . Failure by plaintiff to prove 

quantum*] — Assumpsit for goods sold. If deft, say 
that he owes the debt, & that pltf. has applied to 
him to pay him, & that he will do so as soon as he 
can, but does not mention any sum, on evidence 
of this pltf. is entitled to a verdict, with nominal 
damages. 

As no evidence is given of the amount of the 
debt, the jury cannot know how much to find a 
verdict for ; but as deft, admits something to be 
due, pltf. is entitled to nominal damages 
(Abbott, O.J.). — Dixon v. Deveiiidge (1825), 2 
0. & P. 109, N. P. 

Annotation : — Mentd. Clicslyn v. Dalby (1836), 2 Y. & C. Ex. 

170. 

94 . .} — In trespass for 

breaking <fc entering the pltf.’s close, pltf. relied 
upon the bare possession, though it appeared that 
he had originally become possessed as tenant to 
one W. under a written agreement. Deft, proved, 
that, five days after the commencement of the 
trespass, he obtained a lease of the close in question 
from W., which he produced. The judge told the 
jury, that, in the absence of proof of the quantum 
of pltf.’s interest in the premises, by the production 
of the written agreement, he was only entitled 
to nominal damages : — Held : i here was no 
misdirection. — Twyman v . Knowjjes (1853), 13 
0. B. 222 ; 22 L. J. 0. P. 143 ; 17 Jur. 238 ; 138 
E. K. 1183. 

Annotation : — Apld. Rust v. Victoria Graving Dock Co. & 

Loudon & St. Katharine Dock Co. (1887), 30 Ch. 1). 113. 

9 5. Continuous damage — Right to In- 

junction.] — Pltf. was the owner & occupier of a 
dwelling-house & park which adjoined defts.’ 
gasworks. The house was situated at a distance 
of between 4.00 <te 500 yards from the gasworks. 
Immediately adjoining defts.’ premises was a 
plantation of trees 10 yards in width & 75 yards 
in length which had been planted by pltf. to screen 
off the gasworks. The fumes & smoke from the 
gasworks were carried by the prevailing wind 
across the plantation for a distance of 1 00 to 200 
yards on to pltf.’s premises & had destroyed & 
injuriously affected them to such an extent that 
the tops of some of the trees were dying whilst 
the others were dead. There was no house on 
pltf.’s property within the affected area. In an 
action brought by pltf. for an injunction to 
restrain defts. from carrying on their works so as 
to cause a nuisance or injury to pltf. or his 

roperty : — Held : the fumes & smoke discharged 

y defts.* gasworks over pltf.’s premises caused a 
serious, growing tic permanent injury to the pltf.’s 
property ; the injury being of a continuous nature 
it was impossible to measure the damage thereby 
occasioned with any certainty ; & pltf. was entitled 
to the injunction he asked. — Wood v, Conway 
Corpn., [1914] 2 Ch. 47 ; 83 L. J. Ch. 498 ; 110 
L. T. 917 ; 78 J. P. 249 ; 12 L. O. It. 571 , C. A. 

96. .] — Damage wliich it is impossible 

to measure will be deemed irreparable. — London 
& North Western Ry. Co. v. Lancashire & 
Yorkshire Ry. Co. (1807), L. R., 4 Eq. 171 ; 
36 L. J. Ch. 479 ; 17 L. T. 12 ; 15 W. R. 810. 


97. Ascertainment difficult — No ground for 
refusal to award.] — Resp., having let certain 
fishing stations to applt., erected a dock, by which 
the fishing was injured. Applt. claimed a deduc- 
tion from the rent, on account of damage, which 
was refused. The question came before the Ct. of 
Session, & the majority of judges were of opinion 
that some damage had been sustained by applt., 
but the ct. pronounced against his claim, some 
of those judges who admitted that he had suffered 
damage being against him, on the ground that the 
degree of injury could not be exactly ascertained : — 
Held : this judgment was erroneous, on the 
principle that where damage was admitted some 
compensation was due, & the cause was remitted, 
with instructions to ascertain damage in some way 
or other — Hall v. Ross (1813), 1 Dow. 201 ; 3 
E. R. 072, H. L. 

98. .] — Deft., who was an actor 

& a theatrical manager, published in a newspaper 
an offer to the following effect : That any lady 
in the United Kingdom who wished to become 
an actress might fill in & send to the newspaper an 
application form together with her photograph 
& the sum of Is. ; that the United Kingdom had 
been divided into ten districts ; that the photo- 
graphs of the candidates living in each district 
were to be given on applcn. to the readers of the 
paper in the district, who were to vote for those 
whom they considered to be the most beautiful ; 
that from five ladies in eaeh district who had 
received the greatest number of votes deft, would 
liimself select twelve, & that to the first four of 
these twelve he would give a three years’ engage- 
ment eaeh at £5 a week, to the second four a three 
years’ engagement each at £4 a week, & to the 
remaining four a three years’ engagement each at 
£3 a week. Pltf. accepted the oiler by filling in 
& sending the applcn. form to the newspaper 
together with her photograph & the sum of Is. 
By the votes of the readers in her district she 
had been placed at the head of the poll in her 
division. Deft, failed to give pltf. a reasonable 
opportunity of appearing before him as one of the 
fifty candidates from whom deft, was to select the 
twelve to whom the engagements were to be given. 
Pltf. having brought an action against deft, to 
recover damages for breach of contract in depriving 
her of the chance of selection for one of the engage- 
ments, the jury awarded her substantial damages : 
— Held: (1) there being a contract which gave 
pltf. a chance of obtaining one of the engagements 
offered by deft. Sc there being a breach of that 
contract on the part of deft., it was impossible 
to say that the damages flowing from such a breach 
were not in the contemplation of the parties to 
the contract, & therefore the damage alleged by 
pltf. was not too remote ; (2) the mere fact that 
it was impossible to assess the damages with cer- 
tainty & precision did not relieve deft, from paying 
any damages at all in respect of his breach of 
contract, & it was for the jury to assess the 
damages. — Chaplin v. Hicks, [1911] 2 K. B. 786 ; 
80 L. J. K. B. 1292 ; 105 L. T. 285 ; 27 T. L. R. 
458 ; 55 Sol. Jo. 580, C. A. 

Annotations: — As to (1) Reid. Johnston v. Bralfam & 

Campbell, [1916] 2 K. B. 529. As to (2) Reid. Selby v. 

Whitbread, (19171 1 K. B. 736 ; Turpin v. Victoria Palace, 

[19181 2 K. B. 539 ; Barnett v. Cohen, (1921) 2 K. B. 461 ; 

Huffy Arnell & Baumann Aviation Co. v. R. (1921), 126 

L. T. 573. 

99. .] — The difficulty of assessing 

damages is no reason for the ct. not granting them. 
— Bovet v . Walter (1917), 62 Sol.' Jo. 104. 


amount of damage cannot be definitely I award pltf. a small or trifling sum. — i [19171 C. P. D. 177. — S. AF. 
ascertained or proved, the ot. will 1 Solomon v. Tub Alfred Lodge, I 
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100. No ground for award of nominal 

damages only.] — In an action to restrain the issue 
of threats by a patentee an injunction was granted 
& an inquiry ordered as to damages caused to 
pltf. In his statement of claim pltf. complained 
of threats commencing in May 1888, & no evidence 
was given of any other threats at the trial. On the 
inquiry before the chief clerk, evidence was 
admitted of threats of earlier date. Shorthand 
notes of all the proceedings before the chief clerk 
were taken. The chief clerk substantially 
attributed to defts.’ threats the whole of the falling 
off which he found to have taken place in pltf.’s 
trade, though pltf. had been obliged to take 
liquidation proceedings about that time. He 


admitted evidence of the communication of 
defts.’ threats to third persons, & found £1,348 
as damages : — Held : it was not clearly shown that 
all the falling off in pltf.’s trade was due to defts.* 
threats, but some damage had been inflicted, & 
the difficulty of assessing it was no ground for 
giving only a nominal sum. — Ungar v. Sugg 
(1891), 8 R. P. C. 385 ; affd. (1892), 9 R. P. C. 
114, C. A. 

Annotation Reid. Johnston v. Edge (1891), 36 Sol. Jo. 
110 . 


Sect. 0 .— INTEREST AS DAMAGES. 

See Money & Money-Lending. 
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Sect. 1.— IN GENERAL. 

Measure of damages.] — See, generally, Part V., 
post . 

101. Damages must not be too remote — 
Natural consequences of wrongful act — Contem- 
plation of parties.] — (1) The damages recoverable 
for a breach of contract are such as may fairly 
& reasonably be considered as arising naturally, 
i.e . according to the usual course of things, from 
the breach of the contract itself, or such as may bo 
reasonably supposed to have been in the contempla- 
tion of both parties at the time they made the 
contract as the probable result of the breach of it. 

(2) Where a contract is made under special 
circumstances which are communicated by one of 
the contracting parties to the other, the damages 
resulting from a breach of the contract, which the 
parties would reasonably be supposed to have 
contemplated, are the amount of injury which 
would ordinarily follow from such a breach of 
contract under the special circumstances. But 
if the special circumstances are unknown to the 
painty breaking the contract, he, at the most, can 
only be held to have contemplated the amount of 
injury wluch would arise generally, & in the great 
multitude of cases, not affected by any special 
circumstances, from such a breach of contract. 

(3) A miller had employed a carrier to convey 
a broken shaft belonging to his mill, to be delivered 
to an engineer, & the carrier was guilty of an 
unreasonable delay in delivering it, the engineer 
being thereby prevented from making a new shaft 
from the model of the old one, & the mill remaining 
idle for a considerable time. In an action against 
the carrier for the delay : — Held : the jury, in 
estimating the damages, were not justified in 
taking into consideration the loss of profits by 
reason of the stoppage of the mill. 

(4) The omission of the judge to direct the jury 


as to any established rules of measuring the 
damages applicable to the particular case is a 
ground of new trial. 

(5) We deem it to be expedient & nocessary to 
state explicitly the rule which the judge at the 
next trial ought, in our opinion, to direct the 
jury to be governed by when they estimate the 
damages. It is, indeed, of the last importance 
that we should do this, for if the jury are left 
without any definite rule to guide them it will, 
in such cases as these, manifestly lead to the 
greatest injustice (Alderson, B.). — Hadley v. 
Baxendale (1854), 9 Exch. 341 ; 23 L. .T. Ex. 
179 ; 23 Li. T. O. S. 09 : 18 .Jur. 358 ; 2 W. R. 
•302 ; 2 0. L. R. 517 ; 150 E. R. 145. 


Annotations : — As to (1) Folld. Herring v. Tomlin (1854), 
23 L. T. O. 8. 92. Apld. Port.nmn r. Middleton (1858), 
4 C. B. N. 8. 322 ; Smeod v. Foord (1859), 1 E. & E. 002 : 
Richardson v. Bunn (1800). 8 C. U. N. 8. 055. Consd. Gee 
v. L. & Y. Ry. (1800), 6 H. & N. 211 ; Wilson v. L. & 
Y. Ry. (1861), 9 C. B. N. S. 632 : Romes v. Hutchinson 
(1865), 18 C. 13. N. S. 445. Apld. Williams v. Reynolds 
(1865), 0 13. & 8. 495 ; Knowles r. Nunns (I860), 14 L. T. 
592 ; Wilson v. Newport Dock Co. (1806), L. R. 1 Exch. 
177. Consd. Woodger v. G. W. Ry. (1867), L. It. 2 C. P. 
318. Expld. Cory v. Thames Ironworks Co. (1808), 
L. R. 3 Q. 13. 181. Consd. Engoll v. Fitch (1809), L. R. 
4 Q. B. 059 ; Bradshaw v. L. & Y. Ry. (1875), L. R. 
10 C. P. 189. Apld. Smith v. Green (1875), 1 C. P. D. 92 ; 
Wilson v. General Iron Screw Colliery Co. (1877), 47 
L. J. Q. B. 239. Consd. McMahon v. Field (1881), 7 
Q. B. I). 591. Apld. Baldwin v. L. C. & D. Ry. (1882), 
Do Colyur’s County Court Cases 224 ; The Notting Hill 
(1884), 9 I*. D. 105. Folld. De Mattos v. Great Eastern 
8.8. Co. (1885), 1 T. L. R. 283. Apld. Rodoconachi v. 
Mil burn (1886), 17 Q. B. D. 310; Hammond v. Bussey 
(1887), 20 Q. B. D. 79. The rule, though frequently 
commented upon, has been over & over again adopted by 
the cts., & must now be considered to be the law on the 
subject (Lord Estiku, M.R.). Consd. The Argentino 
(1888), 13 1*. D. 191 ; Welch, Perrin v. Anderson (1891), 
61 L. J. Q. B. 167 ; Lepla v. Rogers, ri 803 1 1 Q. B. 31 ; 
Marsh v. Joseph, 11897 J 1 Ch. 213 ; South African Terri- 
tories v. Wallington, (1897 J 1 Q. B. 092. Apld. Agius v. 
Great Western Colliery Co., 11 899 J 1 Q. B. 413. Consd. 
Bostock v. Nicholson, [19041 1 K. B. 725 ; The Cairnbahn 
(No. 2) (1913), 29 T. L. R. 559. Apld. Cointat v. Myham, 


100 i. Ascertainment difficult — No 
ground for award of nominal damages 
only .] — Difficulty In ascertaining the 
amount of the loss is no reason for not 
giving substantial damages. — Wood v. 
Grand Valley Ry. Co. (1913), 30 
O. L. R. 44.— CAN. 


PART III. SECT. 1. 

101 1 . Damages must not be too 
remote — Natural consequence of wrong - 
ful cud — Contemplation of parties .] — 
Where seed is delivered by one person 
to another without any warranty, 
damages arising from other innocuous 
seed having been mixed therewith, & 
on harvesting having become scattered 


on tho ground & coming up the 
following year on the land are too 
remote. — Stewart v. Sculthorp 
(1894), 25 O. R. 544.— CAN. 

101 ii. .] — In an ac- 

tion claiming from gas contractors tho 
return of a deposit made as guarantee 
for fulfilment of their contract with 
a city corpn. : — Held : prospective 
damages which might result from the 
occupation of city streets by pipes 
actually laid & abandoned are too 
remote & uncertain. — Finnik v. Mon- 
treal City (1902), 32 S. C. R. 335.— 
CAN. 

101 ill. .]— Injury to 

the use of a bleaching green, washing 


house, & laundry, by tho smoke 8c 
ashes of an engine is not a relevant 
claim for surface damage ; caused by 
working minerals. — Oswald v. Gordon 
(1853), 10 Dunl. (Ct. of 8oss.) 70 ; 
26 Sc. Jur. 45.— SCOT. 

101 iv. .] — In an action 

for damages against defender for taking 
decree in absence against pursuer in 
breach of an agreement not to do so : — 
Held : the j ury were entitled to take 
into account damage resulting from tho 
decree in a " Block List " that being 
proved to be the natural 8c invariable 
consequence of a decree in absenco 
being taken. — Gibson 8c Co. v. 
Anderson & Co. (1897), 24 R. (Ct. of 
Bess.) 556.— SCOT. 
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Sect . 1. — In general . Sect. 2 ; Sub-sect 1.] 

[1013] 2 K. B. 220 ; Mitsui ». Watts, Watts, [1916] 2 
K. B. 826. Consd. Turpin t>. Victoria Palace. [1918] 
2 K. B. 539. Apld. Pinnook r. Lewis & Peat, [1923] 1 

K. B. 690. Reid. Fletcher t\ Tayleur (1855), 17 C. B. 21 ; 
Bandall v. Raper (1858), E. B. & E. 84 ; Broom v. Hall 
(1859), 7 C. B. N. 8. 503 ; Allsop v. Allsop (1860), 5 
H. & N. 534 ; Cale. Ry. v. Colt (I860), 3 L. T. 252 : Prior 
v. WUson (1860), 1 L. T. 549 ; Anderson v. N. E. Ry. 
(1861), 4 L. T. 216; Henderson v. N. E. Ry. (1861), 
9 W. R. 519 ; Boyd v. Fitt (1864), 11 L. T. 280 ; O’Hanlan 
v. G. W. Ry. (1865), 6 B & 8. 484 : Phelps v. L. & N. W. 
Ry. (1865). 13 W. R. 782 ; Mullett v. Mason (1866), 
Har. 8c Ruth. 779 ; Godwin v. Francis (1870), 39 L. J. C. P. 
121: Prehn v . Royal Bank, Liverpool (1870), L. R. 5 
Exch. 02 ; Larlos v. Bonany Y. Gurety (1873), L. R. 5 P. C. 
346 ; Bain v. Fothergill (1874), L. R. 7 H. L. 158 ; Bax- 
endale v. L. C. & I). Ry. (1874), L. R. 10 Exch. 35 ; 
Elblnger Akt. v. Armstrong (1874), L. R. 9 Q. B. 473 ; 
Sawdon v. Andrew (1874), 30 L. T. 23 ; Hobbs v. L. & 
S. W. Ry. (1875), L. R. 10 Q. B. Ill ; The Parana (1877), 

2 P. D. 118 ; Lilley v. Doubleday (1881), 7 Q. B. D. 510 ; 
Williams v. Peel River Land & Mineral Co. (1886), 55 L. T. 
689; White v. Peto (1888), 58 L. T. 710; Marcus v. 
Myors & Davis (1805), 11 T. L. R. 327 ; Prince of Wales 
Dry Dock Co., Swansea v. Fownes Forge & Engineering 
Co. (1904), 90 L. T. 527 ; Furness, Withy v. Hall (1909), 
25 T. L. It. 233 ; Jackson v. Watson, [1909] 2 K. B. 103 ; 
Sap well v. Bass, [19101 2 K. B. 486 ; Clare v. Dobson, 
[19111 1 K. B. 35 ; Hoolo U. D. C. v. Fidelity & Deposit Co. 
of Maryland (1916), 115 L. T. 24 ; Quirk v. Thomas, 
0916] 1 K. B. 516 ; Watts, Watts v. Mitsui, [1917] A. O. 
227 ; British Automatic Co. v. Haynes, [1921] 1 K. B. 377 ; 
Monte Video Gas & Dry Dock Co. v. Clan Lino Steamers 
(1921), 37 T. L\ R. 866. Asto (2) Distd. Collard v. S. E. Ry. 
(1861), 7 H. & N. 79. Consd. Horne v. Mid. Ry. (1873), 

L. R. 8 C. P. 131. Apld. Sanders v. Stuart, (1876), 1 C. P. D. 
326 ; Barratt v. L. B. & S. C. Ry. (1877), Do Colyar’s 
Comity Court Coses 195. Consd. Thol v. Henderson 
(1881), 8 G. B. D. 457 ; Smith v. Day (1882), 21 Oh. D. 421. 
Distd. De Maltose. Great Eastern S.S. Co. (1885), 1 T. L. R. 
283. Apld. UrObert-Borgnis v. Nugent (1885), 15 Q. B. D. 
85. Consd. Skinner v. City of London Marine Insco. Corpn. 
(1885), 14 Q. B. D. 882. Apld. Couper v. Richards (1887), 

3 T. L. R. 739 ; Ebbetts v. Conquest. [1895] 2 Ch. 377. 
Reid. Simons v. Patehott. (1857), 26 u. J. Q. B. 195 ; 
British Columbia Saw-Mill Co. v. Nettleship (1868), 
L. R. 3 C. 1*. 499 ; Finlay v. Chirney (1888), 20 Q. B. D. 
494 ; Armstrong v. Allan (1892), 67 L. T. 738. As to (3) 
Folld. Le Point ur v. S. E. Ry. (1860), 2 L. T. 170. Distd. 
Phillips v. L. & S. W. Ry. (1879), 5 C. P. D. 280. Reid. 
Mann v. General Steam Navigation Co. (1856), 26 L. T. O. S. 
247 ; De Mattos v. Gibson (1860), 1 John. & H. 79. 

102. .] — Where special damage is neces- 

sary to sustain an action for slander, it is not suffl- 
cient to prove a mere wrongful act of a third 
person induced by the slander, such as that he 
dismissed pltf. from his employ before the end of 
the term for which they had contract, cd ; but the 
special damage must be a legal & natural conse- 
quence of the slander. — V icars v . Wilcocks 
( 1800), 8 East, 1 ; 103 E. R. 244. 

Annotations: — Consd. Powoll v . Salisbury (1828), 2 Y. & J. 
391: Knight v. Gibbs (1834), 1 Ad. 8c El. 43. Distd. 
Lumley v. Gye (1853), 2 E. & B. 216. Consd. Lynch v. 
Knight (1861), 9 H. L. Cas. 577 ; Bowen v. Hall (1881), 


6 Q. B. D. 333. Reid. Green v. Button (1835), 2 Or. M* 
8c R. 707 ; Gtllett v. Bullivant (1846), 7 L. T. O. S. 490 ; 
Keene v. Dilko (1849), 4 Exch. 388 ; Barnett v. Allen 
(1858), 1 F. 8c F. 125 ; Walker v. Goe (1859), 4 H. & N. 
350 ; Richardson v. Dunn (1860), 8 C. B. N. S. 655 ; 
Rogers r. Rajendro Dutt (1860), 13 Moo. P. C. C. 209 ; 
Hoey v. Felton (1861), 11 C. B. N. S. 142 ; Wilson v. 
Newport Dock Co. (1866), L. R. 1 Exch. 177; Ellis v. 
Loftus Iron Co. (1874), L. R. 10 C. P. 10 ; Chamberlain 
r. Boyd (1883), 11 Q. B. D. 407 ; Lepla v. Rogers, [1893] 

1 Q. B. 31 ; Bostock v. Nicholson, [1904] 1 K. B. 725 ; 
Weld-Blundell v. Stephens, 11920] A. C. 956. Mentd. 
Martyn v. Gray (1863), 14 C. B. N. S. 824. 

103 . .1 — Pltf. declared in case against deft. 

for not repairing his fences per quod pltf.’s horses 
escaped into deft.’s close, & were there killed by 
the falling of a haystack : — Held : the damage 
was not too remote, & the action was maintainable. 
— Powell v. Salisbury (1828), 2 Y. & J. 391 ; 
148 E. R. 970. 

Annotations : — Reid. WilBon v. Newport Dock Co. (1866), 
L. R. 1 Exch. 177 ; Lawrence v. Jenkins (1873), L. R. 
8 Q. B. 274 ; Halestrap v. Gregory (1895), 64 L. J. Q. B. 
415. 

104 . Whether in respect of contract or 

tort.] — (1) Where, by reason of delay caused by 
collision, a cargo owner has sustained damage from 
loss of market, such damage is too remote to be 
recovered by him in an action of tort against the 
shipowner. 

(2) The rule as to remoteness of damage is 
the same whether the damage is claimed in respect 
of contract or of tort. — T he Notting Hilt. (1884), 
9 P. D. 105 ; 53 L. J. P. 50 ; 51 L. T. 60 ; 32 
W. R. 704 ; 5 Asp. M. L. 0. 241, 0. A. 

Annotations : — As to (1) Distd. Smith, Edwards v. Tregarthen 
(1887), 56 L. J. Q. B. 437. Consd. The Argentino (1888), 
13 P. D. 191 ; Victorian Rys. Oomrs. v. Coultas (1888), 
13 App. Cas. 222. Distd. Anglo -Argentine Live Stock 
& Produco Agency v. Tomperley Shipping Co., [1899] 

2 6. B. 403; Sargant. v. East Asiatic Co. (1915). 85 
L. J. K. B. 277. Consd. Monte Video Gas & Dry Dock 
Co. v. Clan Lino Steamers (1921), 37 T. L. R. 866. As 
to (2) Consd. H.M.S. London, [1914] P. 72. Refd. Addis 
v. Gramophone Co., [1909] A. C. 488. 

105. Damages must not be speculative or un- 
certain.] — Where, on account of defects in the ship, 
the voyage had been protracted, & in the meantime 
the market price of the goods shipped had fallen : — 
Held : the consignee could not recover damages 
for the loss of market. 

It seems to me that to give these damages would 
be to give speculative damages, to give damages 
when we cannot be certain that pltf. would not 
have suffered just as much if the goods had 
arrived in time. According to the principles on 
which the cts. have acted in all such speculative 
& uncertain cases damages ought not to be re- 
covered (Mellish, L.J.). — The Parana (1877), 2 
P. D. 118; 30 L. T. 388; 25 W. R. 596; 2 


104 i. — — - Whether in respect of 
contract or tort.] — Though the rule Is 
the same in actions on contract as in 
tort, vix., that the damages which 
pltf. is entitled to must result directly 
from the wrougful act of deft. & that 
no claim can bo made to damages 
which are only too remotely connected 
with it, there may be differences in 
the application to actions in tort of 
this basic principle which Is common 
to both kinds of actions. — K ariba- 
SAVANA Gown V. VKRR.VBHADRArrA 
(1913), I. L. R. 36 Mad. 580. — IND. 

105 i. Damages must not be speculative 
or uncertain.] — Where the owner of a 
mill, who was also the owner of a lot 

oining it, which was used as tho 

a ioipal means of communication 
ween tho mill 8c a public highway, & 
across which lot a railway co. had 
erected a trestle bridge, sought com- 
pensation for the loss of local custom 
to 8c from the mill, not arising from the 
construction of the railway, but from 
a subsequent user of it : — Held : the 
damages were too remote & speculative 


to be allowed. — S t. Catherines Ry. 
Co. v. Norris (1889), 17 O. R. 667.— 

CAN. 

105 ii. .] — Whore a judge, in 

charging tho jury, told thorn that if 
they thought scars on pitf.’s face, 
caused by tho bite of a dog, were . 
likely to be permanent, & that such I 
lasting disfigurement might affect 
her prospects of making a good 
marriage, they might consider such 

S ossible loss of marriage in assessing 
tie damages : — Held : such damages ! 
were too speculative & remote. — 
Price v. Wright (1899), 35 N. B. R. 

2 6. “-CAN. 

105 iii. .} — In a claim for dam- 
ages sustained by subscribers through a 
co.’s failure to supply them with 
books during the residue of a term 
in accordance with contract ; — Held : 
only nominal damages were recover- 
able, for beyond this the damages 
were of too speculative or conjectural 
a nature to be maintained. — He 
Publishers’ Syndicate (1904), 24 


C. L. T. 122 ; 7 O. L. R. 223.— CAN. 

105 iv. .] — Where a heifer was 

, thoroughbred & registered & its 
i owner intended to breed it to a certain 
1 thoroughbred registered bull & it was 
covered by a crossbred bull at large : — 
Held: damage by reason of the possible 
influence upon the strain of subsequent 
offspring too remote & uncertain to be 
considered. — M cLean i?. Brett, [1919] 
3 W. W. R. 521.— CAN. 

1 05 v. . ] — It is necessary that tho 

loss in respect of which compensation 
is asked for should be the direct, & 
not a remote & more or less specu- 
lative, consequence of the act for 
which compensation is sought. — C on- 
nell v. Himalaya Bank (1895), 
I. L. R. 18 All. 12.— IND. 

105 vi. .] — In an action brought 

against defts. as sureties for damages 
by reason of the failure in performance 
of certain repairs to a vessel, an item 
in the claim represented the loss of 
seals, which it was claimed the vessel 
might have secured had she been 
i finished in time to permit of her 
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Asp. M. L. C. 399, 0. A. } reveg. (1876), 1 P. D. 
452. 

Annotations Folld. The Nutting Hill (1884), 9 P. D. 105. 
Distd. Smith, Edwards v. Tregarthen (1887), 56 L. J. Q. B. 
437. Consd. The Argentino(1888), 13 P. D. 191. Rxpld. 
Dunn v. Bucknall, Dunn v. Donald Currie, [1902] 2 K. B. 
614. Distd. Sargant v. East Asiatio Co. (1915), 85 
L. J. K. B. 277. Consd. Monte Video Gas & Dry Dock 
Co. v. Clan Line Steamers (1921), 37 T. L. R. 866. Reid. 
The Star of India (1876), 1 P. D. 466 ; The Thyatira 
(1883), 8 P. D. 155 ; Rodocanachi v. Milbum (1886), 
18 Q. B. D. 67 ; Duckham v. G. W. Ry. (1899), 80 L. T. 
774. 

106. Remoteness a question for court.] — 

(1) Something has been said about the question 
of remoteness being left to the jury to determine, 
but this cannot be, for if it were a question to be 
settled by the jury it could never arise as a question 
for the ct. as it has done in very many cases 
(Blackburn, J.). 

(2) On a breach of a contract the party com- 
mitting the breach must be liable for the proximate, 
probable & likely consequences, that is, such as 
may be taken to have been fairly in the contempla- 
tion of the parties when the contract was entered 
into (Archibald, J.). — Hobbs v. London & South 
Western Ry. Co. (1875), L. R. 10 Q. B. Ill ; 
44 L. J . Q. B. 49 ; 32 L. T. 252 ; 39 J. P. 693 ; 
23 W. R. 520. 

Annotations: — As to (1) Refd. McMahon v. Field (1881), 
7 Q. B. D. 591 ; Coldman v. Hill (1918), 34 T. L. R. 486. 
As to (2) Refd. Lilley v. Doublcday (1881), 7 Q. B. D. 510. 
Generally Refd. Le Blanche V. L. & N. W. Ry. (1876), 
1 C. P. D. 286 ; Ruffy-Arnoll, etc. Co. v. It., [1922] 1 K. B. 
599. 

107. .] — McMahon v. Field, No. 134, post. 


Sect. 2.— IMMEDIATE OR PROXIMATE CAUSE. 

Sub-sect. 1. — In Geneual. 

108. Damages must be natural or immediate 
consequence of breach.] — Hadley v. Baxendale, 
No. 101, ante, 

109. .] — Hefts, having contracted with pltf. 

to receive his ship into their dock at a specified 
time, & having given liim notice that they could 
then receive her, she was brought to the dock in 
ballast upon a stormy day, under the charge 
of her captain & a pilot. Owing to the breaking 
of one of the chains of the dock-gates, clefts, were 
unable to let her in. The captain, after consulta- 
tion with the pilot as to the best course to be 
pursued, anchored the ship outside the gates. At 
the turn of the tide she grounded on a sandbank 
& broke her back. Pltf. brought an action against 
defts. for the damage done to the ship. 

If there was any place of safety to which the 
vessel might have been taken we think pltf. is 
not entitled to recover (Pollock, G.B.). 

The question of damages is of constant occur- 
rence ; it occurs in almost every action of contract, 
except contracts for the payment of a certain 
fixed sum of money, & necessarily in every action 
for a wrong. Ordinary cases on contracts are 
actions for the non-delivery or non-acceptance of 
goods agreed to be sold, on agreements for the sale 
of land, for breaches of promise to marry, for non- 
acceptance or non-delivery of stock or shares ; 
& an infinite variety of others might be named. 
So also, in actions for wrongs, it occurs every day ; 
for instance, in actions for injuries sustained by 
accidents on railways & by collision, which now 
constitute a very considerable number of the 
causes tried at Nisi Prius ; in actions for libel & j 
slander, for assault & false imprisonment, & in j 
numberless other cases. In some instances the i 


measure of damages is fixed & ascertained by long- 
established usage ; for instance, for the non- 
delivery of goods which are the subject of common 
sale in the market, I apprehend that a Judge is 
bound to^bell the jury that the measure of damages 
is the difference between the contract price & the 
market price ; & that, if he does not, his summing 
up would be liable to objection. & there are other 
cases in which the like long usage has fixed the 
measure of damages. So also in some cases the 
matter of damages has been the subject of decision 
in the superior cts. ; & I apprehend that when this 
has been so, the decision is a binding authority 
upon the same & other cts. in like manner & to 
the same extent as other decisions. The rule is, 
that the damage must be proximate (not 
immediate), & fairly & reasonably connected with 
the breach of contract or wrong (Martin, B.). — 
Wilson v. Newport Hock Co. (1866), L. R. 1 
Exch. 177; 4 H. & C. 232; 35 L. J. Ex. 97; 
14 L. T. 230 ; 12 Jur. N. S. 233 ; 14 W. R. 558 ; 
2 Mar. L. C. 313. 

Annotations: — Refd. Barratt v. L. B. & S. C. Ry. (1877), 
De Colyar’s County Court Cases 195 ; The San Onofro, 
(1922] P. 243. 

HO. .] — One who commits a wrongful act 

is responsible for the ordinary consequences which 
are likely to result therefrom 5 but, generally 
speaking he is not liable for damage which is not 
the natural or ordinary consequence of such an 
act, unless it be shown that he knows or has 
reasonable means of knowing that consequences 
not usually resulting from the act are, by reason of 
some existing cause, likely to intervene so as to 
occasion damage to a third person (BoviLL, O.J .). — 
Sharp v. Powell (1872), L. R. 7 C. P. 253 ; 41 
L. J. C. P. 95 ; 26 L. T. 436 ; 20 W. R. 584. 
Annotations: — Consd. Clark v. Chambers (1878), 3 Q. B. D. 
327. Apld. Clinton v. Lyons, [1912] 3 K. B. 198. Refd. 
Hardaker v. Idlo District Council, [1896] 1 Q. B. 335 ; 
Cory v. Franco, Fenwick, (1911) 1 K. B. 114; Weld- 
Blundell v. Stephens, [1920] A. C. 956; Re Polcmis & 
Furness, Withy, [1921] 3 K. B. 560. 

111. .] — Tiie Argentino, No. 26, ante . 

112. .] — Cobb v . Great Western Ry. Co., 

No. 172, post. 

113. .] — Serriblc : loss or damage which is 

clearly the direct & immediate consequence of a 
wrongful act is always proximate, & it is not 
necessary to inquire whether it also flows from the 
act directly & naturally, or in the usual or ordinary 
course of things. — M.M.S. London, [1914J P. 72 ; 
83 L. .T. P. 74 ; 109 L. T. 960 ; 30 T. L. R. 196 ; 
12 Asp. M. L. 0. 405. 

Annotations: — Refd. The Amerika, [1914] P. 167; The 
Charles Le Borgne (1918), [19201 P. 15 n. 1 ; The Kafuo 
(1919), 123 L. T. 559 ; lie Polemis & Furncs* Withy, 
[1921] 3 K. B. 560. 

114. Exception In case of master & 

servant.] — A declaration, by the lessee of a theatre, 
charged in the first & second counts that W. had 
contracted with pltf. to sing at his theatre, & not 
elsewhere;, during a certain term, without pltf.’s 
consent, & that deft, had during the term 
maliciously enticed & procured W. to depart from 
her contract against the will of pltf., whereby W. 
refused to sing for pltf. at his theatre during the 
whole of the term. The third count alleged that 
W. had been hired by pltf. as his dramatic; artiste, 
for a certain term, & that deft, had maliciously 
enticed & procured her to depart from her employ- 
ment during the term. All the counts alleged 
special damage. On demurrer; — Held: the 
action was maintainable at common law, as 
maliciously procuring W. to break her contract 
was a wrongful act from which damage accrued 


prosecuting the sealing voyage : — • 
Held: the damages were too remote, 


I &, being entirely of a speculative 1 
I character, could not bo entertained.—' I 


Rorkk v. 
L. R. 511. 


Maddock 

— NFLD. 


(I860), 4 Nfld. 
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Sect . 2. — Immediate or proximate cause: Sub-sects. 

1 cfc 2. ] 

to pltf. ; the rule of law giving a remedy for 
enticing away servants, was not confined to menial 
servants, or to such as fall within the Statute of 
Labourers, but extended to all cases where there 
was an unlawful or malicious enticing away of a 
person employed to give his exclusive personal 
service for a given time under the direction of an 
employer who is injured by the wrongful act ; 
& the action for maliciously persuading a servant 
to quit his serveie was maintainable wherever 
there was at the time of the persuading a binding 
contract of hiring & service existing between the 
parties, whether the service be then actually 
subsisting or not. — Lumley v. Gye (1853), 2 
E. & B. 216 ; 22 L. J. Q. B. 463 ; 17 Jur. 827 ; 
1 W. R. 432 ; 118 E. It. 749. 

Annotations : — Co usd. Lynch v. Knight (1801), 5 L. T. 291 ; 
Bowen v. Hall (1881), 6 Q. B. D. 333; Do Francesco v. 
Barnum (1890), 63 L. T. 014 ; Allen v. Flood, [18981 
A. 0. 1 ; Quinn v. Leathern, [1901 J A. C. 495 ; Pratt v. 
British Medical Assocn., £19193 1 K. B. 244 ; Sain v. Butt, 
11920 J 3 K. B. 497 ; Ware Sc Do Freville v. Motor Trade 
Assocn., [1921] 3 K. B. 40. Refd. Rogers v. RaJendroDutt 
(1860), 13 Moo. P. C. 0. 209; Evans v. Walton (1867), 
36 L. J. C. P. 307 ; Cattle v. Stockton Waterworks Co. 
(1875), L. R. 10 Q. B. 453 ; Mogul S.S. Co. v. McGregor 
Gow (1889), 23 Q. B. D. 598: Toinporton v. Russell, 
11893] 1 Q. B. 715 ; Exchange Telegraph Co. v. Gregory 
(1895), 73 L. T. 120 ; Lyons v. Wilkins, [1899] 1 Ch. 255 ; 
Read r. Friendly Soc. of Operative Stonemasons of 
England Ireland, & Wales, [1902] 2 K. B. 732 ; South 
Wales Minors Federation v. Glamorgan Coal Co., [1905] 
A. C. 239 ; National Phonograph Co. v. Edisou-Bell 
Consolidated Phonograph Co., [1908] 1 Ch. 335 ; Conway 
v. Wade, [1909] A. C. 506 ; Larkin v. Long, [1915] A. C. 
814 ; Long!?. Smithson (1918), 88 L. J. K. B. 223 ; Valen- 
tine w. Hyde, [1919] 2 Ch. 129 ; Davies v. Thomas, [19201 
2 Ch 189 ; Wold-Blimdoll v. Stephens [1920] A. C. 956 ; 
Wolstenholme v. Ariss, [1920] 2 Ch. 40 ; White v. Riley, 
[3 921 J 1 Ch. 1 *, Jasperson v. Domiuion 'J obaceo Co., |1923| 
A. C. 709. Mentd. Miller v. David (1874), 22 W. R. 332 ; 
Alderson v. Maddison (1881), 7 Q. B. D. 174 ; Charnock 
v. Court (1899), 68 L. J. Ch. 550 ; Stott v. Gamble, 
[1916] 2 K. B. 504; MoColl. v. Canadian Pacific Ry., 
[1923] A. C. 120. 

See , generally , Master & Servant. 


Sub-sect. 2. — Breach of Contract. 

Measure of damages.] — See f generally , Part V., 
post. 

115. General rule.] — Where, on the sale of a 
chattel, the buyer intends it for a special purpose, 
but the seller supposes it; is for another As more 
obvious purpose, the buyer can recover, as 
damages for the non-delivery according to the 
contract, the loss of profit which might have been 
made from the purpose supposed by the seller, 
provided the buyer has actually sustained damages 
to that or a greater amount. 

The measure of damages when a party has not 
fulfilled his contract is what might be reasonably 
expected in the ordinary course of things to flow 
from the non-fulfilment of the contract, not more 

PART III. SECT. 2, SUB-SECT. 2. 

115 i. General rule.) — Pltf., a banker, 
wrote to deft#.. safe-makers, asking 
whether No. 67 would furnish a fair 
protection against burglars, Sc defts. 
answered, “ No. 67 door gives both fire 
& burglar proof protection.” Pltf. 

K urohasod a No. 67 door, which was 
lown open by burglars. It was 
found that the centre layer of the three 
layers making up the door, repre- 
sented to be hardened drill proof plate, 
was not- so. Sc was easily perforated by a 
hand drill : — Held : the loss of the 
money oont&ined in the vault was not 
a natural oonsequenoe of the defects, 
in the vault door. — Denison v. Taylor 


than that, but what might be reasonably expected 
to flow from the non-fulfilment of the contract in 
the ordinary state of things, & to be the natural 
consequences of it (Blackburn, J.). — Oory v . 
Thames Ironworks Co. (1808), L. R. 3 Q. B. 181 ; 
37 L. J. Q. B. 08 ; 17 L. T. 495 ; 10 W. R. 456. 
Annotations : — Consd. Montevideo Gas & Dry dock Co. 
v. Clan Line Steamers (1921), 37 T. L. R. 544. Refd. Re 
Trent & Humber Co., Ex p. Cambrian Steam Packet Co. 
(1868), L. R. 6 Eg. 396 ; Elbinger Act. v. Armstrong 

! 1874), L. R. 9 Q. B. 473 ; Barratt v. L. B. & S. C. Ry. 
1877), De Colyar’s County Court Cases 195 ; Bostock v. 
ttcholson, £1904 1 K. B. 725 ; Paysm v. Saunders, [1919] 
2 K. B. 581. Mentd. British Columbia Saw Mill Co. v. 
Nettleship (1808), L. R. 3 C. P. 499. 

110. .] — The general principle is that pltf. 

is entitled to any damages which in the opinion 
of the jury were the natural consequences of the 
breach of contract. No damages for general loss 
of business were given, but they thought that in 
such a trade as pltfs. \ on the happening of such 
an occurrence — namely, their having sent out to 
various customers beer which had to be destroyed 
to advertise so as to minimise any possible loss of 
business was a reasonable step, the cost of which 
having been bond fide incurred by pltfs. with that 
object, they were entitled to recover from defts. 
(Lord Alverstone, C.J.). — Holden, Ltd. v . 
Bostock & Go., Ltd. (1902), 50 W. R. 323 ; 18 
T. L. R. 317 ; 40 Sol. Jo. 205, C. A: 

Annotation : — Consd. Cointat v. Myham, [1913] 2 K. B. 220, 
117. Contract of carriage — Delay in delivery 
of shaft — Consequent loss by stoppage of mill.] — 
Hadley v. Baxendale, No. 101, ante. 

118. Delay In delivery of goods.] — Pltfs. 

delivered to defts. who were carriers, ten tons of 
cotton to be carried from L. to O. In the usual 
course the cotton should have been received on 
the following day, but it did not in fact arrive till 
four days afterwards. In consequence of the 
delay a new mill of pltfs. was stopped for want of 
cotton to go on with. At the time of the delivery 
of the cotton to defts. nothing was said as to the 
particular inconvenience likely to result from the 
delay in forwarding it. But on the day before it 
was delivered to defts., &; repeatedly on each 
succeeding day until it arrived at O. one of pltfs. 
called to inquire about it, & on each occasion told 
the manager of the goods department at the O. 
station, that the mill was at a stand, solely on 
account of the non-delivery of the cotton. In 
an action against defts. for neglect in delivering the 
cotton, pltfs. proved that during the time the mill 
was at a stand they had paid in wages £7 & tliat 
the profit wliich would have been made if the mill 
had been at work was £7 10a ; — Held : pltfs. were 
not entitled to the amount of wages paid & of the 
profits lost as legal damages, inasmuch as it 
assumed that the stoppage of the will arose entirely 
from the non-delivery of the cotton, when in 
fact- it arose partly from that & partly from pltfs. 
having no cotton to go on with. — Gee v. 
Lancashire As Yorkshire Ry. Co. (1860), 0 


(1903), 23 C. L. T. 261 ; 6 0, L. R. 
93.— CAN. 

115 ii. .] — Deft., under an agree- 

ment In writing, undertook to act as 
agent in G. for pltfs., dealers in D. 
Part of the agreement was, that deft, 
should open a cash account at a hank 
in G., to tho amount of £500, to be used 
at any time in honouring & retiring 
cash orders of pltfs. It was also 
agreed that no cash order would be 
drawn by pltfs. “ without deft, having 
in his hands the full amount of bucIi , 
orders previous to his being required 
to pay samo.” While deft, had cash ! 
in bank, Sc goods in hand, amounting ' 


to more than the £500, upon the day- 
on which a cash order for £250 fell due 
in G., deft, left that city, & the order 
was returned, dishonoured, to D. It 
having been proved that in consequence 
of the cash order having been dis- 
honoured, pltf. ’s trade in G. was 
suspended, that their D. business was 
seriously impaired, & that they had 
lost the agency of ou Australian firm ; 
tho jury gave damages for loss upon 
each of those heads : — Held : no 
portion of the. damages was too 
remote, as the losses flowed naturally 
from the default of deft. — Boyd v. 
Fitt (1862), 14 I. C. L. R. 43 ; 8 
Ir. Jur. 51.— IR. 
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H. & N. 211 ; 30 L. J. Ex. 11 ; 3 L. T. 328 ; 0 
Jur. N. S. 1118 ; 8W.E. 103 ; 158 E. R. 87. 


Annotations: — OonfdL Hobbs v. L. & H. W. Ry. (1875). 
L. R. 10 Q. B. 111. Reid. Boyd v. Fitt (1864), 11 L. T. 
280 ; Wilson v. Newport Dock Co. (1866), L. U. 1 Exch, 
177. Mentd. Collard v. S. E. Ry. (1861), 7 H. & N. 79 ; 
Schroder v. Ward (1863), 1 New. Rep. 325 ; O’Hanlan v. 
G. W. Ry. (1865), 6 B. & S. 484. 


119. Failure to appoint place of delivery 

—Consequent damage to horses by cold.] — It was 

agreed between pltf. & deft, that pltf. should 
carry timber for deft, to deft.’s home & deliver it 
at the place appointed by deft. 

Pltf. declared that he carried the timber but 
that through the neglect of the deft, to appoint 
the place of delivery liis horses caught cold & died : 
— Held : this was not damage for which deft, was 
answerable. — Vertue v. Bird (1677), 1 Vent 310 ; 
3 Keb. 706 ; 86 E. It. 200 ; sub nom. Virtue v. 
Birde, 2 Lev. 196. 

Annotation: — Reid. Ivoson v. Moor (1698), Comb. 480. 

120. Refusal to carry coals — Loss of 

customers.] — The loss of customers was not a 
remote, but a direct & immediate consequence of 
the act of the company refusing to carry the coals 
(Lord Chelmsford). — Lancashire <te Yorkshire 
By. Co. v. Gidlow (1875), L. R. 7 II. L. 517 ; 
45 L. J. Q. B. 625 ; 32 L. T. 573 ; 24 W. R. 144, 
H. L. 


Annotations : — Mentd. Dunkirk Colliery Co. v. M. S. & L. 
Ry. (1876), 2 Ry. & Cun. Tr. Cos. 402 : KverHhed v. 
L. & N. W. Ry. (1877), 2 Q. B. 1). 254 ; Chuttorioy Iron 
Co. v. North Staffordshire Ry. (1878), 3 Ry. & Can. Tr. 
Gas. 238 ; L. & N. W. Ry. v. Evershed (1878*), 3 App. Cas. 
1029 : isle of Wight- (Newport Junction) Ry. r. Isle of 
Wight Ry. (1882), 4 Ry. & Can. Tr. Cas. 128 ; Murray v. 
G. & S. W. Ry. (1883), 4 Ry. & Can. Tr. Cas. 456 ; Berry 
V; \i m C i & D - }ty- 0884), 4 Ry. & Can. Tr. Cas. 310; 
Hall v. L. B. & S. O. Ry. (1886), 5 Ry. & Can. Tr. CaH. 28 ; 
CrosH field v. Manchester Ship Canal Co. (1903), 19 T. L. R. 
398; Masked v. Horner, [19151 3 K. B. 100; Foster v. 
G. K. Ry. (1920), 37 T. L. It. 268. 


— - — See, further. Carriers, Vol. VIII., pp. 138- 
112, Nos. 908-939. 

Of passengers.] — See Carriers, Vol. VIII., 

pp. 106-107, Nos. 708-719. 

Carriage by sea .] — See Shipping & Naviga- 
tion. 


121. Breach of warranty — Of soundness of 
horse.] — Bone spavin in the hock is unsoundness 
in a horse, & therefore is a breach of a warranty of 
soundness, whether it produces lameness apparent 
at the time of the warranty or not, & though it 
may not produce lameness for years after. 

If the horse-dealer does not perform his warranty, 
it does not follow that the man who has bought has 
a right to return it. The damages will be such as 
flow immediately from the breach of the contract-, 

6 will be the difference between the price & the 
value, & the expenses to the time when pltf. 
offered to send the horse back, <fe it was refused 
(Tindall, C.J.). — Watson v. Denton (1835), 

7 C. & P. 85, N. P. 

122. Of fitness of food — Loss by death 

of wife.] — In an action for breach of a warranty 
that- tinned salmon sold by defts., to pltf. was fit 
lor consumption as human food pltf. claimed 
damages under following head, among others 
namely on the ground that his wife having partaken 
of the salmon had in consequence died, & that-, she 
having performed services for him in the care of 
his house & family until her death, he was under 
the necessity after her death of hiring some one 
else to perform such services. The jury found a 
verdict for pltf. & awarded £200 in respect of the 
damages claimed as above mentioned : — Held : 

death of pltf.’s wife not forming an essential 
part of the cause of action sued upon but only an 
element in ascertaining the 'damages arising 
therefrom there was no rule of law which prevented 

J. — VOL. XVII. 


such damages from being recoverable in the action. 
— J ACK80N v. Watson & Sons, [1909] 2 K. B. 193 ; 
78 L. J. K. B. 587 ; 100 L. T. 799 ; 25 T. L. R. 
454 ; 58 Sol. Jo. 447, C. A. 

Annotations : — Refd. Cointat v. Myliam, [1913] 2 K. B. 220. 

Mentd. 'Hie Amerika, [1914] P. 167 ; Berry v . Humm, 

[1915] 1 K. B. 627. 

123. Loss of trade — Fine & costs.] — 

Defts., who were salesmen, sold to pltf., a butcher, 
meat unfit for human food for the purpose of sale 
in his shop, he relying on their skill & judgment & 
not knowing that the meat was bad. The meat 
was seized in the shop by an inspector & ordered 
by a magistrate to be destroyed ; & the pltf. was 
convicted under s. 47, sub-s. 2, of the Public 
Health (London) Act, 1891, of having the bad meat 
on his premises & was fined. In an action for 
damages for breach of warranty the jury awarded 
damages in respect of the fine & costs & also for 
loss of trade owing to the conviction ; — Held : 
pltf. was entitled to recover the damages in respect 
of the fine <te costs & for his loss of trade. — Cointat 
v. Myham & Son, [1913] 2 K. B. 220 ; 82 L. J. K. B. 
551 ; 108 L. T. 556 ; 77 J. P. 217 ; 29 T. L. R. 
387; 11 L. G. R. 760; on appeal (1914), 84 
L. J. K. B. 2253, C. A. 

Annotations: — Distd. Turpin i». Victoria Palace, [1918] 

2 K. B. 539. Refd. LohHo v. Reliable Advertising & 

Addressing Agency, [1915] 1 K. B. 652 ; Trooper. Chaplin 

(1920). 37 T. Jj. It 112; Weld-Blundell v. Stephens, 

[1920 J A. C. 956. 

124. Insurance against accident — Expenses & 
suffering caused by injury — Loss of time or profit.] 

— Plt-f. effected with defts. a contract of assurance, 
which stated that pltf. was thereby assured by 
the Railway Passengers Assurance Company, in 
the sum of £1,000 to be payable to his legal repre- 
sentatives in the event of death happening to the 
assured from railway accident whilst travelling 
in any class carriage on any line of railway in Great 
Britain or Ireland ; or a proportionate part of the 
£1,000 will be paid to the assured himself in the 
event of his sustaining any personal injury by 
reason of such accident. Pltf. was travelling in a 
railway carriage to a certain place, & on the arrival 
of the train at the railway station there, & after 
it had stopped pltf., in stepping out of the carriage 
without any negligence on liis part, slipped off the 
iron step, whereby he sustained an injury : — 
Held : tliis was a “ railway accident ” within the 
meaning of the contract of assurance, & pltf. was 
entitled to recover damages for the expense & 
suffering occasioned by the injury, but not for his 
loss of time or loss of profit. — Theobald v. Rail- 
way Passengers Assurance Co. (1854), 10 Exch. 
45 ; 23 L. J. Ex. 249 ; 23 L. T. O. 8. 222 ; 18 
Jur. 583 ; 2 W. R. 528 ; 2 C. L. R. 1034 ; 156 
E. R. 349. 

125. Contract to enter into partnership — Failure 
to form partnership — Recovery of incidental 
expenses.] — Action of contract for breach of agree- 
ment to enter into a partnership. Declaration 
alleged that before entering on the agreement pltf. 
incurred expenses in journeys at request of deft, 
on the intended partnership business ; — Held : 
evidence of the expenses incurred by pltf. on the 
journeys was admissible, not that pltf. was 
entitled to recover them absolutely, but as a means 
of estimating the damage resulting from a breach 
of contract. — Herring v. Tomlin (1854), 23 
L. T. O. 8. 92 ; 2 W. R. 470. 

126. Contract of service— Refusal to serve on 
ground of illegality of service — Consequent arrest 
as deserter in foreign port.] — Pltf. agreed with deft, 
to serve as one of the crew of a ship, whereof 
deft, was master, for twelve months, from London 
to Rio, or any other of the ports specified in the 
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Sect . 2. — Immediate or 'proximate cause: Sub-sects . 

2<fc3.] 

Pacific Ocean & back to a final port of discharge 
& to obey during that period all deft.’s lawful 
commands. He subsequently sailed for Rio with 
the ship. She was destined as it appeared from 
her charterparty for the service of the Peruvian 
Govt., & had on board a cargo of coal & ammuni- 
tion. In the course of her voyage to Rio she joined 
company with two Peruvian war steamers to which 
from time to time she supplied coal & ammunition. 
At Rio it became known to pltf. & deft, that 
hostilities had commenced between Spain & Peru, 
two powers at peace with England. Deft, notwith- 
standing this circumstance, announced to pltf. 
that he intended to go on to Callao in the Pacific, 
another Peruvian port. He was at that time 
acting under the direction of a Peruvian agent 
on board the shij), who received his instructions 
from the commanders of the two war steamers. 
Pltf. objected to serve any further on the voyage 
on the ground that it had become illegal & involved 
greater danger than he had anticipated when he 
entered into his agreement with deft. He 
accordingly loft the ship. In an action for breach 
of contract brought by him against deft. : — Held : 
deft, must be taken to liave engaged pltf. for an 
ordinary voyage & pltf. was entitled to treat as a 
breach of contract deft.’s employment of him on a 
voyage which would expose him to greater danger 
than lie originally had reason to anticipate. 
Pltf. was imprisoned at Rio for some days 
as a Peruvian deserter. When he came out of 
prison the sliip had gone carrying some of his 
clothes on board of her. T ie jury awarded 
damages both for the imprisonment and the loss 
of clothes : — Held : these damages were too 
remote to be recoverable. — Burton v. Pinkerton 
(1807), L. R. 2 Exch. 010; 30 L. J. Ex. 137; 
17 L. T. 15; 31 J. P. 015; 15 W. R. 1139; 2 
Mar. L. 0. 091. 

Annotations: — Consd. Hobbs v. L. & S. W. Ry. (1875), 

L. It. 10 Q. B. Ill ; O’Neil v. Armstrong Mitchell, [1805] 

2 Q. B. 70. Reid. Connelly v. tflbory (1905), 09 J. P. 115. 

Mentd. Austin Friars B.S. Co. t». Struck, 11905) 2 K. B. 

316 ; Lloyd v. Sheen (1905), 93 L. T. 174 ; Palooc Shipping 

Co. v. Caine, [1907] A. C. 380. 

127. Wrongful dismissal.] — By a deed of 

apprenticeship, it was provided that, if, during the 
term of apprenticeship, pltf. showed want of 
interest in his work, it should be lawful for defts. 
to cancel the deed upon giving him a week’s notice. 
Pltf. was dismissed, without notice, on a false 
charge of misconduct. In an action for wrongful 
dismissal the judge directed the jury that they 
were not bound to limit the damages to the value 
of the week’s not ice w hich he had lost : — Held : 
there was no misdirection. — M aw v. Jones (1890), 
25 Q. B. D. 107 ; 59 L. J. Q. B. 542 ; 63 L. T. 
347 ; 54 J. P. 727 ; 38 W. R. 718, D. C. 

Annotations: — Distd. Baker v. Denkera Ashanti Mining 

Corpn. (1903). 20 T. L. R. 37 ; Aust-wick r. Midland Ry. 

(1909), 25 T. L. R. 728. Consd. Addis v. Gramophone Co., 

. fl909] A. C. 488 ; Chaplin r. Hicks, (1911] 2 K. B. 786. 

128. Difficulty of procuring fresh 

employment owing to dismissal.] — Addis v. 
Gramophone Co., 1/rn., No. 1, ante. 

129. No good ground for dismissal.] — 

Pltf., a miner & prospector, sought to recover 
damages from defts., a mining co. owning property 
in the Gold Coast Colony of Africa, for wrongful 
dismissal. At the trial defts. admitted that pltf. 
had been wrongfully dismissed, & the only question 
for the jury was the amount of damages to which 
pltf. was entitled : — Held : defts. could not be 
made liable for more damages simply because 
they had not a good reason for dismissing pltf.— 1 


Baker v . Denkera Ashanti Mining Corpn., Ltd. 
(1903), 20 T. L. R. 37. 

130. Wrongful transfer of documents of title 
held upon trust — Insolvency of transferee.] — 

A. having purchased jute, warehoused it at the 
Londpn Docks, paid a deposit on it, & received 
weight notes for it from the dock co., & these he 
deposited with B. as a security for advances made 
to A. by C., & B. agreed to hold them as such 
security. The jute having been destroyed by 
fire, A. applied to B. for the notes, who wrongfully 
gave them up to him, & A. then went back to 
the vendor of the jute & obtained back the deposit 
A subsequently became insolvent & failed to repay 
C. his advances. C. having sued B. for his breach 
of contract in delivering up the weight notes to 
A. : — Held : C. was entitled to substantial & not 
merely nominal damages. — Matthews v. Discount 
Corpn. (1809), L. R. 4 C. P. 228, Ex. Ch. ; previous 
proceedings (1807), 10 L. T. 94. 

131. Failure to honour bills of exchange — 
Costs of obtaining advances from third party.] — 
Defts., bankers at Liverpool, by their letter of 
credit to pltfs. merchants at Alexandria & Liverpool, 
undertook to accept the drafts of pltfs.’ Alexandria 
firm, pltfs. undertaking to put them in funds 
to meot the bills at maturity & defts. receiving 
i per cent, for the accommodation. Bills were 
accepted by defts. under this arrangement & 
pltfs. duly provided defts. with funds exceeding 
the amount of the acceptances. Before the bills 
became due, defts.’ bank stopped & they gave notice 
to pltfs. that they would be unable to meet the 
bills. Pltfs. arranged with another house in 
Liverpool to take up the bills, paying 2\ per cent, 
commission ; they were also obliged to pay to the 
holders the expenses of protesting the bills at 
Liverpool & Alexandria ; and had also to incur 
expense in telegraphic communications between 
Liverpool & Alexandria. In an action against 
defts. for breach of the contract contained in their 
letter of credit: — Held: pltfs. were entitled to 
recover the commission <fc the notarial & telegraphic 
expenses. — Prehn v. Royal, Bank of Liverpool 
(1870), L. R. 5 Exch. 92 ; 39 L. J. Ex. 41 ; 21 
L. T. 830 ; 18 W. R. 403. 

Annotations: — Apld. LarioH v. Bonany Y. Gurety (1873), 
L. R. 5 P. C. 34 6 : lie Goneral South American Co. (1877), 

7 Ch. D. 637. Distd. Re Enfflish Bunk of the lliver Plate, 
Ex p. Bank of Brazil, [1 893] 2 Ch. 438 ; Banque Populairo 
tie Bienne v. Cav6 (1895), 1 Com. Cur. 67. Apld. Wallis 
Chlorine Syndicate r. American Alkali Co. (1901). 17 
T. L. It. 656. Refd. Re Oriental Commercial Bank 
(1871), L. R. 12 Eq. 501 ; Barnett v. Hart (No. 1) (1903), 
48 Sol. Jo. 14; Wilson v. United Counties Bunk, [1920] 
A. C. 102. 

132. Failure to repair vessel — Loss sustained 
by detention.] — In an action against defts. for 
breach of contract in improperly repairing a sea- 
going steam-vessel, pltfs. claimed damages for the 
loss sustained by the detention of the vessel by 
reason of such improper repairs : — Held : they were 
entitled to do so, the detention of the vessel being 
the probable result of the breach of contract. — 
Wilson v . General Iron Screw Colliery Co., 
Ltd. (1877), 47 L. J . Q. B. 239 ; 37 L. T. 789 ; 

3 Asp. M. L. C. 530. 

Annotation .-—Reid. The Argent ine) (1888), 13 P. D. 191. 

133. Delay due to defect in ship — Lots of mar- 
ket.] — T he Parana, No. 105, ante. 

134. Contract to stable horses — Damage suffered 

by cold.1 — Deft., an innkeeper, contracted with 
pltf., a horsedealer, to provide him with stabling 
for a number of horses during a fair at which they 
were to be sold, but in consequence of deft., in 
breach of such contract, having let his stables to 
another person, pltf.’s horses, after they had been 
put into deft.’s stables on their arrival there, from 
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a railway journey, were turned out by that person, 
assisted by deft.’s servant, without their clothing, 
& they remained in deft.’s yard exposed to the 
weather for some time until pltf . could find suitable 
stables for them elsewhere. Owing to this 
exposure several of them caught cold, which 
depreciated their value in the market : — Held : 
the damage in respect of such cold was recoverable, 
as it was the probable consequence of deft.’s breach 
of contract, & was not therefore too remote. 

It is for the ct. & not the jury to determine 
whether the case comes within any of the following 
rules, namely, first, whether the damage is the 
necessary consequence of the breach ; secondly, 
whether it is the probable consequence ; & thirdly, 
whether it was in the contemplation of the parties 
when the -contract was made ; those last two 
are rather questions of fact for a jury, than of 
law for the ct., to determine (Brett, L.J.). — 
McMahon v. Field (1881), 7 Q. B. D. 591 ; 50 
L. J. Q. B. 552 ; 45 L. T. 381 ; 40 J. P. 245, 0. A. 

Annotations : — Refd. Lepla v. Rogers, fl893] 1 Q. B. 31; 

Jackson v. Watson, [1909] 2 K. B. 193. Mentd. Lilley 

v. Doubleday (1881), 7 Q. B. D. 510. 

135. Breach of covenant — Not to sublet — 
Loss caused by dangerous business.] — A lessee, 
in breach of his covenant not to sublet without the 
written consent of the lessor, sublet his premises 
to a turpentine distiller. In consequence of the 
dangerous character of the business the house was 
burnt down ; — Held : the loss caused by the fire 
was the natural result of the breach of covenant, 
& was, therefore, recoverable as damages in the 
action. — Lepla v. Rogers, [1893] 1 Q. B. 31 ; 
08 L. T. 584 ; 57 J. P. 55 ; 9 T. L. R. 23 ; 37 Sol. 
Jo. 11 ; 5 R. 57. 

Annotation Mentd. Mackusick v. Carmichael, [1917] 

2 K. B. 581. 

136. To pay rates — Loss suffered by 

consequential distress.] — A landlord agreed with 
his tenant to pay the rates of the premises, & on 
nonpayment the local authority distrained on the 
tenant. The tenant sued the landlord in the 
county ct. for damages for breach of the agreement, 
«fe the landlord denied liability, alleging that the 
distress was illegal, as the local authority had 
contravened the Courts (Emergency Powers) Act, 
1914 (c. 78). The county ct. judge gave judgment 
for pltf. on the ground that, whether the distress 
was or was not illegal, deft, was liable for the 
breach of his contract : — Held : the judgment was 
right. — Isaacs v. Arlidge (1917), 87 L. J. K. B. 
347 ; 82 J. P. 289 ; 34 T. L. R. 102 ; 02 Sol. Jo. 
142 ; 10 L. G. R. 73, D. C. 

137. Breach of implied condition of 

fitness.] — Damages sustained by a dealer in goods 
in consequence of selling goods with a warranty, 
in reliance upon a warranty by the person from 
whom he purchased them, can be recovered from 
the person who sold them to him, & are not too 
remote. — Dingle v . Hare (1859), 7 C. B. N. S. 
145 ; 29 Li. J. C. P. 143 ; 1 L. T. 38 ; 0 Jur. N. S. 
079 ; 141 E. R. 770. 

Annotations: — Held. Mullett v. Mason (18(56), L. R. 1 C. P. 

559. Mentd. Baldry v. Bates (1885), 1 T. L. R. 558. 

138. Sale of goods — Goods supplied for special 
purpose.] — Cory v. Thames Ironworks Co., No. 
115, ante. 

139. Failure to supply — Steps bond, fide 

taken to minimise loss of business.] — Holden, 
Ltd. v. Bostock & Co., Ltd., No. 110, ante . 

.] — See, further. Sale of Goods. 


140. Loss of profits based upon a contingency.] — 

It was agreed at the beginning of 1908 between the 
pltf., a breeder of racehorses, & deft, the owner of 
a stallion, that deft.’s stallion should during the 
season of* 1909 serve one of the pltf.’s brood mares 
in consideration of a sum of £315 to be paid by 
pltf. to deft, at the time of the service. Deft, in 
the summer of 1908 sold the horse to a purchaser 
in South America, & thus precluded himself from 
carrying out the contract. In an action for 
breach of contract, pltf. gave evidence that the 
profit he had made from the sale of foals by the 
same stallion out of other mares belonging to him 
considerably exceeded the £315, & he claimed 
damages upon the footing that he had in all 
probability lost a valuable foal ; — Held : the 
damages claimed were too remote & contingent, 
&> pltf. was only entitled to nominal damages. — 
Sapwell V. Bass, [1910] 2 K. B. 486 ; 79 L. J . K. B. 
932 ; 102 L. T. 811 ; 26 T. L. R. 452. 

Annotation : — Consd. Chaplin v. Hicks, [1911 J 2 K. B. 786. 

141. Contract to ship by certain date — Loss due 
to market fluctuation.] — By a contract made in 
July, 1919, for the sale of Cyprus locust beans, it 
was provided ( inter alia) that shipment was to 
be made by the sellers in July &/or Aug. 1919, 
& that the* bills of lading were to be dated for those 
months. The goods arrived in London on Sept. 27, 
1919, & on Sept. 29 the buyers paid for them. 
It was subsequently discovered that the goods 
had not been shipped until Sept., & that the bills 
of lading, although dated Aug. 31, had not in fact 
been signed until on or after Sept. 6. From the 
date of the contract in July, the market for all 
locust beans had fallen heavily. The buyers had 
resold the beans, & so could not reject or return 
them. There was no difference in value at the 
material time between locust beans shipped in Aug. 
& those shipped in Sept. On a claim for damages 
Held : as the buyers’ loss was not due to the sellers’ 
breach of contract, the buyers were only entitled 
to nominal damages. — Taylor & Sons, Ltd, v. 
Bank of Athens, Pinnock Brothers v. Bank 
of Athens (1922), 91 L. J. K. B. 776 ; 128 L. T. 
795; 27 Com. Cas. 142. 

Contract for sale of land.] — See Sale of Land. 

Contracts of Bailment.] — See Bailment, Vol. ITI., 
pp. 77, 90, 99, Nos. 163, 229, 272. 

See , further. Nos. 296-307, post. 


Sub-sect. 3. — Torts. 

See, generally , Part V., post ; Torts. 

142. Injury to feeling — General rule.] — Ham- 
lin v . Great Northern Ry. Co., No. 291, post . 

143. Loss of service of son through 

injury,] — If pltf.’s son, who was in fact his servant, 
in delivering parcels from a stage-coach, receive 
an injury, by which the father is deprived of his 
services, the father is not entitled, as part of the 
damages in an action for loss of his son’s services, 
to have compensation for the injury done to his 
parental feelings. — Flemington v. Smithers 
(1826), 2 C. & P. 292, N. P. 

144. ; Loss of service of daughter through 

seduction.] — In an action by a widow for the 
seduction of her daughter, per quod servitium 
amisit , the jury are not confined to the mere loss 
of service, but may give some damages for the 


PART HI. SECT. 2. SUB-SECT. 3. 

s. General rule.] — A wrongdoer la 
not liable in damages for injury which 
is not the natural, ordinary or direct 
consequence of his wrong-doing. — 


Anderson v . Van Dek Merwe, 
[1921] C. P. D. 342. — S. AF. 

t. %) — Where two causes com- 
bine to produce the injury, both in 
their nature proximate, the one being 
caused by deft#., & the other some 


occurrence for which neither party is 
responsible, defts. arc liable, provided 
the injury would not have been sus- 
tained but for their neglect. — Sher- 
wood v . Hamilton Corpn. (1875), 37 
U. O. R. 410.— CAN. 

H 2 
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Sect . 2. — Immediate or proximate came : Sub-sect. 3.] 

distress & anxiety of mind which the mother has 
felt. — Andrews v . Askey (1837), 8 C. & P. 7, N. P. 
Annotation : — Re!d. Hodsoll v. Taylor (1873), L. It. 9 Q. B. 

145. Conspiracy to use house of plain- 

tiff for illegal purpose — Consequent correction of 
plaintiff.] — Declaration stated that pltf. was pos- 
sessed of certain messuages & premises ; that 
deft. & S. unlawfully & maliciously conspired to 
procure possession of a portion of the premises, 
&> to set up & keep private stills thereon ; that, in 
pursuance of such conspiracy, they, by falsely 
pretending & representing to pltf. that 8. wanted 
such portion of the premises for the carrying on 
therein of a lawful trade, induced pltf. to demise 
them to him ; that, in further pursuance of such 
conspiracy, deft. & 8. entered & took possession 
of the premises & set up concealed stills therein, 
& falsely & maliciously pretended & represented, 
<fc by divers false & fraudulent means A devices 
made it appear & be believed that it was pltf. who 
had so set up such stills, & was the proprietor 
thereof ; that the deft. <fc 8. worked the stills, & 
falsely & maliciously pretended & represented, 

6 by divers false & fraudulent means & devices 
made it appear & be believed that it was pltf. who 
so used the stills ; & that by means & in conse- 
quence thereof, an excise officer entered, & finding 
pltf. upon the premises took liim before a 
magistrate, who convicted him of keeping illicit 
stills : — Held : the declarat ion disclosed no cause 
of action — the damage to the pltf. not appearing 
to have been the natural & proximate consequence 
of the deft.’s act. — B arber v. Lesiter (1859), 

7 V. 13. N. 8. 175 ; 29 L. J. 0. P. 101 ; 0 Jur. N. 8. 
051 ; Ml K. R. 782. 

Annotations : — Reid. Castriquo v. Behrens (1 8(51 ), 3 E. & E. 

709 ; Bas6b6 v. Mutlhews (1807), L. R. 2 (5. J*. (584 ; Hyde 

i. Buhner (1868), 18 JL. T. 293 ; Quinn r. Leathern, [1901] 

A. C. 495 ; Uiblan v. National Amalgamated Labourers’ 

Union of Great Britain & Ireland, 11903] 2 K. B. 600. 

Mentd. Bynoer. Bank of England (1902), 86 L. T. 140. 

146. Death of wife — Loss of consortium — 

Damage suffered by child.] — Where a jury found 
that the death of the pltf.’s wife had been acceler- 
ated, but not to an appreciable extent, by taking 
a dose of tartar emetic negligently supplied by 
defts., & pltf. had suffered no damage thereby 
but that his minor child had incurred damage to 
the extent of $1,000 : - Held : the action must be 


from fright, which led to illness. A jury having 
assessed damages for physical & mental injuries 
caused by the shock : — Held : such damages 

were not recoverable, as not being the natural & 
reasonable result of the negligent act. — Victorian 
Railways Comrs. v. Coultas (1888), 13 App. 
Can. 222 ; 57 L. .1. P. C. 09 ; 58 L. T. 390 ; 52 
J. P. 500 ; 37 W. R. 129 ; 4 T. L. R. 280, P. C. 
Annotations : — Consd. WilkinBon v. Down ton, [1897] 2 
Q. B. 57 ; Pulieu v. White, [1901 12 K. B. 669 ; Brown v. 
Watson (1914), 111 L. T. 347. Dbtd. Coyle (or Brown) v. 
Watson, 11915] A. C. 1. The authority of Victorian Rail • 
ways Comrs. v. Coultas has been questioned, &, to speak 
quite frankly, has been denied. I ana humbly of opinion 
1 hat the case can no longer ho treated os a decision of 
guiding authority (Lord Shaw). Held. Pugh v. L. B. & 


H. C. Ry., [1896] 2 Q. B. 248 ; Yates v. South Kirkby, 
Feathorstone & Hemsworth Collieries (1910), 103 L. T. 
170 ; Janvier v. Sweeney, [1919] 2 K. B. 316. 

150. .] — Deft., by way of a practical 

joke, falsely represented to pltf. a married woman 
that her husband had met with a serious accident 
whereby both his legs were broken. Deft, made 
the statement with int ent that it should be believed 
to be true. Pltf. believed it to be true, & in conse- 
quence suffered a violent nervous shock which 
rendered her ill : — Held : these facts constituted 
a good cause of action. — Wilkinson v. Downton, 
[1897] 2 Q. B. 57 ; 66 L. J. Q. B. 493 ; 76 L. T. 
493 ; 45 W. R. 525 ; 13 T. L. R. 388 ; 41 Sol. Jo. 
493. 

Annotations : — Consd. Pulieu v. White, [1901 ] 2 K. B. 669 ; 
Janvier v. Sweeney, [1919] 2 K. B. 316. Refd. Shapiro v. 
La Morta (1923), 40 T. L. R. 39. 

151. .] — Damages which result from 

a nervous shock occasioned by fright unac- 
companied by any actual impact, may be recover- 
able in an action for negligence if physical injury 
has been caused to pltf. — Duijeu v. White & 
Sons, [1901] 2 K. B. 669 ; 70 L. J. K. B. 837 ; 
85 L. T. 126 ; 50 W. R. 76 ; 17 T. L. R. 555 ; 
15 Sol. Jo. 578, D. C. 

Annotations:— Reid. Willoughby v. G. W. Ry. (1904), 6 
W. C. C. 28 ; Yates v. South Kirkby, Featherstone & 
Hemsworth Collieries (1910), 103 L. T. 170; Coyle (or 
Brown) v. Watson, 11915] A. C. 1 ; Janvier v. Sweeney, 
[1919] 2 K. B. 316 ; Marriott v. Maltby Main Colliery Co. 
(1920), 90 L. J. K. B. 349. Mentd. The Rigel, [1912] P. 99 ; 
Diamond Alkali Export Corpn. v. Bourgeois, [1921] 
3 K. B. 443. 

152. .] — False words & threats cal- 

culated to cause, uttered with the knowledge that 
they are likely to cause, & actually causing 
physical injury to the person to whom they are 
uttered are actionable. Defts. were two private 


dismissed because the damages attributable to j 
defts. were, on those findings, which could not 
properly be disturbed, inappreciable <fc irre- 
coverable. — Kerry v. England, [1898] A. 0. 
742 ; 67 L. J. P. O. 150, P. O. 

147. Pain & suffering — General rule.] — 
Median a (Owners) v. Comet (Owners, etc.), 
The Mediana, No. 9, ante, 

148. .] — Every person who does a 

wrong, is at least responsible for all the miscliievous 
consequences that may reasonably be expected 
to result, under ordinary circumstances, from such 
misconduct ' (Pollock, C.B.). — Rigby v. Hewitt 
(1850), 5 Exch. 240 ; 19 L. J. Ex. 291; 155 
K. R. 103. 

Annotations : — Consd. Lynch v. Knight (1861), 5 L. T. 291 ; 

Cory v. Franco, Fonwick, [1911] 1 K. B. 114. Reid. 

Greenland r. Chaplin (1850), 5 Exch. 243 ; Hoey r. Felton 

(1861), 11 C. B. N. S. 142 : Re Poleinis & Furness, Withy, 

[1921] 3 K. B. 560. Mentd. The Bernina (No. 2) (1887), 

12 P. D. 58. 

149. Nervous shook.] — A railway gate- 

keeper negligently allowed passengers to drive 
over a level crossing at a time of danger, & a 
collision having become imminent, though actually 
avoided, the passenger received a nervous shock 


detectives. One of them was designing to inspect 
certain letters, to which he believed pltf., a maid 
servant, had means of access. He instructed the 
other deft., who was his assistant, to induce pltf. 
to show liim the letters, telling him that pltf. 
would be remunerated for this service. The 
assistant endeavoured to persuade pltf. by false 
statements & threats as the result of which pltf. 
fell ill from a nervous shock. In an action by 
pltf. against defts. for damages ; — Held : the 
assistant was acting within the scope of his em- 
ployment & both defts. were liable. — Janvier v, 
Sweeney, [1919] 2 K. B. 316 ; 88 L. J. K. B. 
1231 ; 121 L. T. 179 ; 35 T. L. R. 360 ; 63 Sol. 
Jo. 430, 0. A. * 

153. Loss of business or market — Detention of 
goods — False claim of lien.l — Declaration that 
pltf., a carpenter & builder, had purchased of C. 
certain spruce bat-tins, to be used by him in his 
trade, for i'll, which sum deft, had lent to pltf. 
for the purpose of making payment of them, & on 
the personal credit of pltf., without any agreement 
that deft, should have had any lien or control 
over the battins as a security for its repayment ; 
yet that deft., well knowing the premises, & 
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contriving, etc., to deprive pltf. of the possession & 
use of the battins, & falsely & wrongfully assuming 
& pretending that he was entitled to a lien on them 
& had a right of staying & preventing the delivery 
of them to pltf. until the money should be repaid, 
wrongfully, & maliciously ; & without reasonable 
or provable cause, but under colour of the pre- 
tended lien & right of detainer, directed 0. not to 
deliver them to pltf. until further order from 
deft. ; whereby & in consequence whereof, C. 
being induced to believe that deft, had such lien, 
etc., did in consequence of such order, refuse to 
deliver them to pltf. for three weeks, whereby 
pltf. was prevented from using them in his business, 
& certain houses which he was then building were 
greatly delayed, etc.: — Held: (1) it sufficiently 
appeared on the face of the declaration, that 
deft, made a knowingly false claim of hen ; (2) the 
special damage alleged, viz., the non-delivery of 
the battins to pltf. was sufficiently connected with 
the wrongful act of the deft, to support the action. 
— Green v. Button (1835), 2 Cr. M. & R. 707 ; 
1 Gale, 319; Tyr. & Gr. 118 ; 5 L. J. Ex. 81 ; 
150 E. R. 299. 

Annotations : — As to (1) Retd. Wren v. Weild (1869), L. R. 

4 Q. B. 730 ; Miller r. David (1874), 30 L. T. 58. As to (2) 

Consd. Lumley t». (lye (1853), 2 E. & B. 216; Lynch v. 

Knight (1861). 5 L. T. 291. Reid. Wren r. Weild (1869), 

L. R. 4 Q. B. 730 ; Allen v. Flood, [1898] A. C. 1. 

154. Loss of profit.] — Action upon 

the case, brought by pltfs., against deft., the col- 
lector of the customs of the port of Liverpool, for 
wrongfully neglecting & refusing to sign a bill of 
entry of a cargo of corn belonging to pltfs., when 
presented to him for such purpose, in order that 
the cargo might be landed, the same being then 
free of duty ; whereby pltfs. were put to great 
expense in warehousing the same, & lost the 
profits they might have acquired in selling & 
disposing of the same. 

Pltfs. are of course entitled to receive back the 
amount paid by them to obtain possession of the 
wheat : Sc we think that they are also entitled to 
receive the amount of the loss sustained by them 
by reason of the fall in the price of wheat. Where 
a contract to deliver goods at a certain price is 
broken, the proper measure of damages in general 
is the difference between the contract price & the 
market price of such goods at the time when the 
contract is broken, because the purchaser, having 
the money in his hands, may go into the market & 
buy. So, if a contract to accept & pay for goods 
is broken, the same rule may be properly applied ; 
for the seller may take his goods into the market 
& obtain the current price for them. But the 
rule in such cases is inapplicable to the present. 
Pltfs. might not have the money to pay the duties 
demanded ; & deft., having improperly withheld 
from them the means of obtaining possession of 
their goods, should answer for all the loss resulting 
from his act (Tindal, C..T.). — Barrow v. Arnaud 
(18415), 8 Q. B. 595 ; 0 L. T. O. S. 453 ; 10 Jur. 
319 ; 115 E. R. 1000, Ex. Ch. 

155. Improper detention of scrip.] — Where 

deft., after signing an acknowledgment that cer- 
tain scrip had been lodged in his hands by pltf., 
& was to be redelivered to him on request, wrong- 
fully detained the scrip for a considerable time, 
so that its market value had been much diminished, 
& did not re-deliver it until action brought : — 
Held : the action was rightly brought in detinue, 
as the term lodged implied that the identical scrip 
was to be returned ; & also pltf. was entitled to 
more than nominal damages. — W illiams v. Archer 
(1847), 5 C. B. 318 ; 5 Ry. & Can. Ca a. 289 ; 17 
L. J. C. P. 82 ; 136 E. R. 899 ; Ex. Ch. 

Annotations : — Consd. Williams v . Peel River Land Sc 


Mineral Co. (1886), 55 L. T. 689. Retd. Phillips v . JoneB 
(1850). 15 Q. B. 859 ; Duckworth v. Ewart <1863),2 
H. & C. 129 ; Edmonson v. Nuttall (1864), 17 C. B. N. S. 
280 5 S*rao t>. Noel (1885), 15 Q. B. D. 549. Mentd. 
Wilkinson v. Verity (1871), L. R. 6 C. P. 206. 

156, Detention of workman’s tools.] — 

Bodley v. Reynolds, No. 17, ante . 

157, Repair of canal lock — Failure of 

statutory duty to give notice to.] — An Act enabling 
navigation Comrs. to grant a lease of a canal con- 
tained a clause as follows : In case the lessees 
during the term should permit the navigation to 
be out of repair, the Comrs. are hereby authorised 
& required to give notice thereof to such lessees. 
The lease having been granted in pursuance of 
the Act, during its continuance one of the locks 
of the canal became out of repair, hut the Comrs., 
though they knew of the want of repair, gave no 
notice of it to the lessee though a sufficient time 
had elapsed for tho giving of such notice. A barge 
entered the canal while the lock was so out of 
repair, but was prevented from getting out again 
by the falling in of the lock : — Held : assuming a 
duty in the Comrs. to give notice to the lessee to 
repair, they were not liable in an action by the 
owner of the barge for neglecting to give such 
notice, inasmuch as the detention of the baige 
was not a damage naturally flowing from their 
neglect. — Walker v. Goe (1859), 4 H. & N. 350 ; 
28 L. J. Ex. 184 ; 32 L. T. O. S. 330 ; 5 Jur. N. S. 
737 ; 7 W. R. 289 ; 157 E. R. 875, Ex. Ch. 

Annotation : — Refd. Lagunas Nitrate Co. v. Lagunas Nitrate 
Syndicate, [1899] 2 Oh. 392. 


158. Injury on railway — Loss of profit on 

possible contracts.] — In an action of tort to recover 
damages for injuries sustained on a railway, 
damage for loss of profit on contracts which might 
have been entered into by pltf. : — Held : too 
remote A not recoverable. — P riestley v. Maclean 
(1800), 2 F. Sc F. 288, N. P. 

159. Delay caused by collision.] — T he 

Notting Hill, No. 104, ante. 

160 . Vessel working at a loss.] — 

Where a vessel, worked at a loss to establish a 
new trade, was temporarily put out of employ- 
ment whilst undergoing repairs necessitated by a 
collision, the contingent profit which may here- 
after be earned, when the trade is established, Sc 
rates become remunerative, is too remote to bo 
taken into consideration as special damage, Sc in 
such a case there being no loss, apart from actual 
expenses, which can be shown to result from the 
deprivation of the use of the vessel, general 
damages are also not recoverable from the owner 
of the wrong-doing ship. — T he Bodlewell, 
[1907] P. 286 ; 76 L. J. P. 61 ; 96 L. T. 851 ; 23 
T. L. R. 350 ; 10 Asp. M. L. C. 479. 

101. Loss of fishing vessel.] — Pltfs.* 

steam trawler was sunk by collision between it Sc 
defts.’ steamship, the latter vessel being alone 
to blame : — Held : a claim by pltfs. for loss of 
fishing till they got a new vessel to replace the one 
that was sunk was not maintainable. — T he 
Anselma De Larrinaga (1913), 29 T. L. R. 587. 

162. Loss of or injury to property — False 
representation as to credit.] — A tradesman can only 
recover against a person making a false repre- 
sentation of tho means of one who referred to 
him, such damage as is justly Sc immediately 
referable to the false representation. Therefore, 
if the tradesman gives an indiscreet Sc ill- judging 
credit, he cannot make the referee answerable for 
any loss occasioned by it. — C orbett v. Brown 
(1832), 5 C. & P. 303, N. P. ; previous proceedings 
(1831), 8 Bing. 33. 

163 . Ejectment from railway carriage — 

Loss of racing glasses.] — A passenger by a railway 
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Sect . 2. — Immediate or proximate cause: Sub-sects, 
3 <fc 4. 3: Sub-sects, 1 <& 2.] 

carriage was ordered to leave it by the co.’s 
servants under circumstances which did not 
justify them in what they were doing ; & it ap- 
peared that upon leaving the carriage he left a 
pair of race-glasses upon the seat, which, as the 
train proceeded without him, were lost : — Held : 
the loss of these glasses was not the natural result 
of the wrongful act, & pltf. could not recover their 
value. — Glover v, London & South Western 
Ry. Co. (1807), L. R. 3 Q. B. 25 ; 37 L. J. Q. B. 
57 ; 17 L. T. 139 ; 32 .1. I\ 39. 

164. Damage by flood — Injury to rever- 

sion.] — Owing to the negligence of the defts. a 
building estate belonging to the pltf. was over- 
flowed by a flood. Part of the land was covered 
with houses which were in pltf.’s possession. 
Another part was covered with houses erected by 
builders under building leases. Other parts were 
the subjects of building agreements under which 
houses were in course of erection, A pltf. was bound 
to make & liad made advances to the builders on 
the security of the property. The remainder of 
the land was vacant, & in pltf.’s possession. The 
amount of damages to which pltf. was entitled was 
referred to a special referee. On appeal : — Held : 
a reversioner could only recover damages where 
the injury to the property is permanent, so that 
it would continue to affect it when the reversioner 
came into possession & he was not entitled to 
damages in respect of a temporary injury, on the 
ground that it affected the prose it saleable value 
of his reversion. — Rust v. Victoria Graving 
Dock Co. & London & St. Katharine Dock Co. 
(1887), 30 Oh. D. 113; 50 L. T. 210; 35 W. R. 
073, 0. A. ; subsequent proceedings (1889), 00 L. T. 
045, C. A. 

Annotations : — -Consd. Tuunicliffo & Ilarnpson v. Woet 
Leigh. Colliery Co., [1900] 2 Ch. 22. Reid. Granby v. 
Bakowoll U. D. C. (1023). 87 J. P. 105. Mentd. Meux’e 
Brewery v. City of London Electric Lighting Co., Sholfer 
v . City of London Electric Lighting Co. (1894), 42 W. It. 
644. 

165 . Arising from possession by court as 

stake holder.] — The law does not regard loss to a 
party in an action who is ultimately successful 
arising from the possession of the ct. or a receiver 
appointed by the ct., as stakeholder, as loss directly 
& naturally resulting from the previous wrongful 
acts of his adversary. When possession of the 
subject of controversy is with the ct., the com- 
peting parties are simply preferring their claims 
in the ordinary course of law ; & any damages 
which the successful party may suffer from the 
continuance of litigation are due to the law’s 
delay, & not to any legal wrong perpetrated by 
his unsuccessful competitor. — Peruvian Guano 
Co. v. Dreyfus Brothers & Co., [18921 A. C. 
166 ; 61 L. J. Ch. 749 ; sub nom . Dreyfus 
Brothers v, Peruvian Guano Co., Peruvian 
Guano Co. v, Dreyfus Brothers, 66 L. T. 536 ; 
8 T. L. R. 327 ; 7 Asp. M. L. C. 225, II. L. ; varying 
(1889), 43 Ch. D. 316, C. A. 

Annotations : — Folld. Black v. Leeds Industrial Co-op. Soe., 
[1923] 1 Ch. 431. Refd. Martin e. Price, [1894] 1 Cli. 276 ; 
Shelter v. City of London Electric Lighting Co., Meux’s 
Brewery Co. v. City of London Electrio Lighting Co., 
[1896] 1 Ch. 287. Mentd. Phillips v. Homfray (1890), 
44 Ch. D. 694 ; Lakshina Mohun Roy v, S&roda Mohun 
Roy (1893), 9 T. L. R. 682 ; Re A. B. (No. 2), [1900] 
2 Q. B. 429 ; Cowper v. Laidler. [1903] 2 Ch. 337. 

166. Loss of custom — Obstruction of access to 


premises.] — Damage by loss of custom iu pltf.’s 
business caused by unreasonable building opera- 
tions carried on in the neighbourhood so as to 
obstruct & render inconvenient the access to 
pltf.’s shop by his customers, is not too remote to 
be the subject of an action. — F ritz v. Hobson 
( 1880), 14 Ch. D. 542 ; 49 L. J. Ch. 321 ; 42 L. T. 
225 ; 28 W. R. 459 ; 24 Sol. Jo. 366. 

Annotations : — Consd. Lingko v. Christchuroh Corpn. (1912), 
106 L. T. 376. Refd. Landrock v . Met. Dist. Ry. (1886), 
2 T. L. R. 532 ; Martin v. L. C. C. (1898), 79 L. T. 170 > ; 
Boyce v. Paddington B. C., [1903] 1 Ch. 109. Mentd. 
Beddall v. Maitland (1881), 17 Ch. D. 174; Penrice v. 
Williams (1883), 23 Ch. D. 353 ; Scrrao v. Noel (1885), 
15 Q. B. I). 549. Barker v. Purvis (1886), 56 L. T. 131 ; 
Serif v. Acton L. B. (1886), 55 L. J. Ch. 569 ; Chapman, 
Morsono v. Auckland Grdns. (1889), 23 Q. B. D. 294 ; 
Dreyfus v. Peruvian Guano Co. (1889), 43 Ch. D. 316 ; 
Milson v. Carter, [1893] A. C. 638 ; Chaplin v. Westminster 
Corpn., [1901] 2 Ch. 329; Chessmn v. Gordon, [1901] 
1 K. B. 694 ; Slack v, Leeds Industrial Co-op. Soc., [1923] 
1 Ch. 431. 

167. Increased cost of carriage of goods — 
Carriage by land— -Obstruction to carriage by water.] 

— Where pltf. declared that before & at the time 
of committing the grievance, he was navigating 
his barges laden with goods along a public navigable 
creek, & that deft, wrongfully moored a barge 
across, & kept the same so moored, from thence 
hitherto, & thereby obstructed the public navi- 
gable creek, & prevented pltf. from navigating his 
barges so laden, per quod pltf. was obliged to con- 
vey his goods a great distance over land, & was 
put to trouble & expense in the carriage of his 
goods over land : — Held : this was such a special 
damage for which an action upon the case would 
lie. — Rose v. Miles (1815), 4 M. & S. 101 ; 105 
E. R. 773 ; previous proceedings , sub nom. Miles 
v. Rose (1814), 5 Taunt. 705. 

Annotations : — Folld. Greasly v. Codling (1824), 2 Bing. 
263. Consd. Koho v. Groves (1843), 1 Dow. & L. 61 ; 
ltickot v. Met. Ry. (1865), 5 B. & S. 156 ; Lyon v. Fish- 
mongers’ Co. & Thames Conservators (1875), 44 L. J. Ch. 
408. Refd. Wilkes v. Bungerford Market Co. (1835), 2 
Bing. N. C. 281 ; Anglo -Algerian S.S. Co. v. Boulder Line, 
[1908] 1 K. B. 659. Mentd. It. v. Montaguo (1825). 4 
B. & C. 598 ; Bucelough & Queensberry v. Metropolitan 
Board of Works (1868), 18 L. T. 906. 

168. Negligence.] — I entertain considerable 
doubt, whether a person who is guilty of negligence 

j is responsible for all the consequences wliich may 
under any circumstances arise, & in respect of 
| mischief which could by no possibility have been 
foreseen, & wliich no reasonable person would 
have anticipated (Pollock, C.B.). — Greenland 
v. Chaplin (1850), 5 Kxch. 243 ; 19 L. J. Ex. 293 ; 
15 L. T. O. S. 185 ; 155 E. R. 104. 

I Annotations : — Consd. Cory v. Franco, Fenwick, 11911 ] 1 
K. B. 114. Refd. Clark v. Chambers (1878), 3 6. B. D. 
327 ; The Bernina (No. 2) (1887), 12 P. D. 58 ; Re rolemis 
& Furness, Withy, [1921] 3 K. B. 560. Mentd. General 
Steam Navigation Co. v. Morrison (1853), 13 C. B. 581. 

See, generally. Negligence. 


i 

Sub-sect. 1. — Recovery of Costs and Expenses. 
See Sect. 4, post. 


Sect. 3. — CIRCUMSTANCES IN CONTEMPLATION 
OF PARTIES. 

Sub-sect. 1. — In General. 

See, generally. Part V., post. 

169. Ciroumstances must have been in con- 


PART 111. SECT. 8, SUB-SECT. 1. 

169 i. Circumstances must have been 
in contemplation of parties at time of 
contract. }—-Where pltf. had givon up 


certain claims in consideration that he out the contract any further : — Held : 

should bo supplied by deft, with pltf. was entitled to a liberal amount oZ 

funds for certain purposes for a certain damages in respect of loss Sc embarrass - 

period & before the expiration of such ment to avoid which he gave up sueh 

period, deft, had refused to carry prior claims Sc which were present to 



Part III. — Directness and Remoteness 


103 


templation of parties — At time of contract.] — 

Hadley v . Baxendale, No. 101, ante . 

170. .] — Hobbs v . London & South 

Western By. Co., No. 106, ante . 

171. Except In actions of tort.] — The 

Argentino, No. 26, ante . 

172. .] — A passenger claimed to 

recover as damages from a railway co. a sum of 
money, of which he had been robbed, in con- 
sequence, as he alleged, of the co.’s negligence in 
allowing their carriage to be overcrowded : — 
Held : the damage claimed for was too remote. 

The law is that the damages must be the direct 
& natural consequence of the breach of obligation 
complained of. The law is the same in this respect 
with regard both to contracts & to torts, subject 
to the disqualification, that in the case of the 
former the law docs not consider too remote 
damages which may be reasonably supposed to 
have been in the contemplation of the parties 
when the contract was made (Bowen, L.J.). — 
Cobb v. Great Western By. Co., [1893] 1 Q. B. 
459 ; 02 L. J. Q. B. 335 ; 68 L. T. 483 ; 57 J. P. 
437 ; 41 W. It. 275 ; 9 T. L. B. 253 ; 37 Sol. Jo. 
248; 4 K. 283, 0. A.; affd [1894] A C. 419, 
II. L. 

Annotations : — Consd. Abraham v. Bullock (1902), 86 L. T. 

796. Reid. Weld-Blundell v. Stephens, [1920] A. C. 

956. Mentd. No. 7 Steam Sand Pump Dredger t\ S.S. 

Greta Holme, The Greta Holme, [1897] A. O. 596. 


Sub-sect. 2. — Breach of Contract. 

See, generally. Part V., post. 

173. Loss of profit — Failure to deliver threshing 
machine — Damage to crops by weather.] — A., a 

farmer, contracted with B., also a farmer, for the 
purchase of a threshing machine, to be delivered 
by Aug. 14. The machine was not delivered at the 
time named, & plif. expecting its delivery from 
day to day, in accordance with the promises made 
by deft, abstained from obtaining one from another 
quarter. Heavy rain fell, & pltf.’s corn was 
damaged to a considerable extent : — Held : pltf. 
was entitled to recover such damages as might 
fairly & reasonably be considered as arising 


naturally & in the usual course of things from the 
breach of contract, or such as might reasonably 
be supposed to be in the contemplation of both 
the parties? at the time they made the contract, as 
the probable result of the breach of it. — Smeed v. 
Foord (1859), 1 E. & E. 602 ; 28 L. J. Q. B. 178 ; 
32 L. T. O. S. 314 ; 5 Jur. N. S. 291 ; 7 W. B. 266 : 
120 E. B. 1035. 

Annotations : — Consd. CoUard v. S. E. Ry. (1861), 7 H. & N. 
79. Refd. Prior v. Wilson (i860), 1 L. T. 549 ; Phelps v. 
L. & N. W. Ry. (1865), 13 W. R. 782 ; Wilson v. Newport 
Dock Co. (1866), L. R. 1 Exch. 177 ; Elbinger Act. fnr 
Fabrication Von Eisenbahn Materiel v. Armstrong (1874), 
23 W. R. 127 ; Tho Parana (1877), 2 P. D. 118. 

174. Contract for “ forward delivery 99 — 

Loss on resale.] — The loss of profit on a resale 
cannot be taken into calculation in estimating the 
damages which the original vendor is liable to pay 
for non-delivery, although the original contract 
was a contract for “ forward delivery,” &, in the 
place where it was made such purchases are com- 
monly followed by a resale, & are made with that 
view, & although such a resale has been actually 
made before the breach of the original contract by 
non-delivery. The damages which may be re- 
covered are only such as will naturally & in the 
ordinary course of things, arise from the breach 
of duty complained of, or such as may fairly be 
considered to have been in the contemplation of 
the parties. — Williams v . Reynolds (1865), 6 
B. & S. 495 ; 6 New Bep. 293 ; 34 L. J. Q. B. 
221 ; 12 L. T. 729 ; 11 Jur. N. S. 973 ; 13 W. B. 
940 ; 122 E. K. 1278. 

Annotations : — Refd. Striims Bruks Akt. v. Hutchison (1905), 
74 L. J. P. O. 130 ; WillianiH v. Agius, [1914] A. C. 510 ; 
Slater v. Hoylo & Smith, [1920] 2 K. B. 11. 

•175. Failure to transmit message in cipher 

— Loss of commission upon order.] — Deft.’s busi- 
ness was to collect telegraphic messages for trans- 
mission to America & other places. Pltf. entrusted 
deft, with a message in cipher, which was un- 
intelligible to deft., for transmission to America. 
Deft, negligently omitted to send the message. 
The consequence was that pltfs. lost a sum of 
money which they would have earned for com- 
mission upon an order to which the message 
related : — Held : pltfs. could not recover such sum 
of money from the deft, but only nominal damages. 


the minds of both parties when making 
tho contract. — Parker v. Cunning- 
ham (1879), 5 V. L. It. 202. — AUS. 

169 ii. .] — Union Insurance 

booiKTr of Canton, Ltd. v. Wills 
(George) & Co. (1914), 16 W. A. L. R. 
150. — AUS. 

169 iii. .] — a. sold to B. a new 

°i 1 Kine & agreed to take from B. certain 
old engines at a fixed price. The old 
engines wore not delivered in time. 
A. then demanded rent from B. for 
^ engines still in his possession : — 
rlcUx ; any loss of rental accruing 
to . A* could not be held to have been 
within tho contemplation of the 
parties & was therefore not recoverable 
as damages. — Vancouver Machinery 
Depot v. Vancouver Timber & 

CAN DINO C0 ' < 19U >. 29 W - L - R ' 93.— 

189 iv. .] — Proper damages are 

those which might reasonably bo 
supposed to have been in tho contem- 
plation of the parties at the time they 
Diade the contract as the probable 
result of a breach of it. — Walton v. 

CAN 1U80N (1914) ’ 29 w - L - R * 949.— 


169 v. .] — In determining what 

consequences the parties may be 
reasonably supposed to have contemv 
Plated, the knowledge of the ciroum- 
stance8 in which the contract was 
?^r e be, not merely an im- 

portant, but the decisive considera- 
tion. — Rivers v. White (George) Sc 


Sons Co., Ltd., [1919] 2 W. W. R. 
189.— CAN. 

169 vi. .] — A party can obtain 

only such damages as the parties 
knew, when they made the contract, 
to be likely to result from the breach. — 
Mutthaya Maniagaran v. Lkkku 
Reddiar (1914), I. L. II. 37 Mud. 
412.— IND. 

169 vii. .] — For the purpose of 

rendering a deft, responsible for 
damages which, in the ordinary course 
of things flow from a particular 
broach, it is unnecessary that the 
actual breach which ensued should 
have been within the contemplation 
of tho parties. — Wilson v. Dunville 
(1879), 6 L. R. Ir. 210.— IR. 

169 viii. .] — In an action for 

wrongful delivery to a third party of a 
document delivered to deft, by pltf. 
for safe keeping, damages were 
claimed for the loss sustained by pltf. 
by reason of his being subjected to a 
false prosecution for forgery as a 
result of deft, not having retained 
possession of the document ; — Held : 
in the absence of anything to show that 
deft, might reasonably have con- 
templated that the result of parting 
with the document would be to expose 
pltf. to a false prosecution for forgery, 
the damogse claimed were too remote. — 
Drummond v. Lezahd (1906), 23 S. C. 
60.— S. AF. 

169 ix. .3 — In claiming damages 

for breach of contract, pltf. must show 


that the damages claimed were in tho 
contemplation of the parties at the 
time of entering into the contract. — 
Emslie v. African Merchants, Ltd., 
[1908] E. D. L. 82.— S. AF. 

PART III. SECT. 3, SUB-SECT. 2. 

a. Loss of profit— Failure to de- 

liver billiard table to innkeeper during 
sugar season.) — Deft, sold to pltf., 
an innkeeper, a billiard table for tho 
use of ids inn, deft, being expressly 
informed that it was for such use that 
it was purchased. Deft, delivered the 
table, but it was found to be defective 
& useless ; & was returned. In an 
action for damages pltf. claimed loss 
of profits he would have derived from 
tho use of tho table, & in addition, 
damages for extraordinary loss sus- 
tained by his not having the table 
at a particular season of the year, 
called the sugar season,’* when tho 
placo was frequented by people In 
that trade : — Held : the damages 

claimed for loss of extraordinary 

profits that would have arisen by 
having the billiard table at the sugar 
season were not recoverable, same 

not being in tho contemplation of the 
contractor. — Doyle v. Jacobs (1872), 
11 N. S. W. S. C. R. 77.— AUS. 

b. Failure to complete work by 

of tenant .) — In an 
the contract price 

y pltf. of a vault 

icd by deft., deft 


time agreed — Loss 
action T>y pltf. fo 
for the erection I 
in a building ow 
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Damages. 


Sect. 3. — Circumstances in contemplation of parties : 

Sub-sects, 2 <fc 3,] 

—Sanders v . Stuart (1878), 1 C. P. D. 326 ; 45 
L. J. Q. B. 682 ; 40 .T. P. 728 ; 24 W. R. 949 ; 
sub nom. Saunders v . Stewart, 35 L. T. 370. 

176. Delay of chartered vessel.] — G ia- 

chetti V. Speeding, Marshall & Co. (1899), 15 
T. L. R. 401.. 

177. Loss of business — Failure to insert ad- 
vertisement.] — M arcus v. Myers & Davis (1895), 
11 T. L. R. 327. 

Anruftaliona : — Confld. Turpin r. Victoria Palace, [1918] 

2 K. B. 539. Reid. Cointat v. Myham, £1913 1 2 K. B. 220. 

178. Failure to deliver plates for con- 
struction of barge — Plates not procurable else- 
where — Increased cost of construction.] — Watson 
v . Gray (1900), 16 T. L. R. 308. 

Annotations Refd. Cointat v. Myham, [1913] 2 K. B. 220 ; 

Turpin v. Victoria Palace, [1018] 2 K. B. 539. 

179. Contract to offer chance of engage- 

ment.] — Chaplin v. i Iicks, No. 98, ante. 

180. Failure to supply goods — Loss of 

sub-contracts.] — L)oe v. Bowater (W. II.), Ltd., 
L19I0J W. N. 185. 

181. Loss of publicity — Contract with theatrical 
performer.] — Delta. entered into a contract whereby 
they engaged pltf., a music-hall artiste, to perform 
at their music-hall. The contract contained no 
clause, which placed on defts. any express or 
implied obligation to allow pltf. to appear & per- 
form at their music-hall during the contract 
periods. Pltf. brought an action against defts. 
for damages for broach of contract, alleging that 
they had wrongfully repudiatt 1 their bargain 
with her. She claimed damages for loss of salary, 
& for loss of publicity arising from the refusal of 
defts. to permit her to perform. No evidence 
was given at the trial that it was the common 
intent of the parties, at the date of the contract, 
that enhanced publicity should follow from plt.f.’s 
appearance at defts.’ hall, & defts. entered into 
the contract upon no other basis than tlie business 
engagement of an artiste at the salary they agreed 
to pay. The jury found that defts. had committed 
the breach of contract alleged & assessed the 
damages at £100 for loss of salary, A £100 for loss 
of publicity : — Held : on the contract A in the 
circumstances, damages for loss of publicity were 
not recoverable in law, A there must be judgment 
for pltf. for £100 only for loss of salary. 

An application for a new trial on the ground of 


excessive damages was dismissed. — Turpin v, 
Victoria Palace [1918] 2 K. B. 539 ; 88 

L. J. K. B. 569 ; 119 L. T. 405 ; 34 T. L. R. 548 ; 
affd. t [1919] 1 K. B. 366, C. A. 

182. Breach of warranty — Defective machinery 
— Damage to third party.] — Pltfs., a firm of steve- 
dores, contracted to discharge a cargo from deft.’s 
ship, deft, agreeing to supply all necessary cranes, 
chains A other gearing reasonably fit for that 
purpose. Deft, in breach of his agreement 
supplied a defective chain, which broke while 
being used, A in consequence one of pltfs.’ wor- 
men was injured. Pltfs. might have discovered 
the defect in the chain by the exercise of reasonable 
care. Pltfs. settled an action by the workman by 
paying the workman £125, which sum they sought 
| to recover from deft, as damages for breach of liis 
j contract. It was not disputed that the settlement 
! of the action brought by the workman was a proper 
one :—-Held : pltfs.’ liability to pay compensation 
to their workman was the natural consequence of 
deft.’s breach of contract, A such as might reason- 
ably be supposed to have been within the con- 
templation of the parties when the contract was 
entered into, A therefore the damages claimed were 
not too remote. — M owbray v . Merryweather, 
[1895] 2 Q. B. 640 ; 65 L. J. Q. B. 50 ; 73 L. T. 
459 ; 59 J. V. 804 ; 44 W. R. 49 ; 12 T. L. R. 14 ; 
40 Sol. .To. 9 ; 14 R. 767, 0. A. 

Annotations : — Folld. Vogan v. Oulton (1899), 81 L. T. 435. 
Apld. Bentley v. Metcalfo (1906), 75 L. J. K. B. 891. 
Refd. Hawkins v. Smith (1896), 12 T. L. II. 532 ; Scott 
v. Foley, Aikman (1890), 5 Com. Cas. 53. 


Sub-sect. 3. — Notice of Special Circumstances. 

See , generally , Part V., post. 

183. General rule.] — Hadley v. Baxendale, 
No. 101, ante. 

184. Necessity for.] — Couper A Co. v. Richards 
A Co. (1887), 3 T. L. R. 739. 

185. Where no knowledge of special purpose — 
Chattel purchased for special purpose.] — Cory v. 
Thames Ironworks Co., No. 115, ante. 

186. Trover — Goods not procurable else- 

where.] — France v. Gaudet, No. 6, ante. 

187. Articles valueless for ordinary pur- 

pose.] — On breach of contract by the seller to deliver 
an article obviously valueless, if used for the 
purpose for which such an article is ordinarily used, 


counterclaim <jd damages for the loss 
of a tenant who had agrood to take a 
lease of one floor of the building on 
condition that the vault was completed 
by a spooiliod date : — Held : in order 
to recover deft, must show that pltf. 
was so far aware of the agreement 
between deft. & his proposed tenant 
that ho must be taken to have con- 
tracted to bear the loss covered by the 
repudiation of the tenancy in c'onse- 
qucnco of his failure to carry out the 
terms of his contract.- -S anders v. 
Sutcliffe (1905), 38 N. S. R. 352.— 
GAN. 


o. Breach of contract to thres 

crop — Loss of crop by weather cot 
dUions .] — In an action for breach c 
contract to thresh a crop, & for Jot 
through destruction of crop by wil 
ducks & weather conditions whil 
waiting for deft, to fulttl his contract 
-—-Held : such loss was not rccoverabl 
because not contemplated or reason 
ably to be contemplated by th 
parties as a natural result of the bread 
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d. — — Defective eras engine .] — 
A claim for damages based on the 
profits whioh would have accrued 


ironi uio fact that two Arms com 
potjng with pltfs. had gone out ol 
business during the period the engint 
was needed. — A lahahtine Co., Paris 
Ltd. v. Canada Producer & Ga*- 
Kncunk Cj I.ti' ( 1 ( 112 ), 23 o. W. li! 
« ; * W. N. 486 ; 8 1). L. K. 

405. — CAN. 

•• Defective tractor .] — Dam- 
ages recoverable by a purchaser ol 
a tractor for breach of warranty in 
the contract of sale may include loss 
of profits derivable from crops which 
would have been grown had the 
tractor fuiflllod the warranty, if the 
circumstances are such that such 
profits were or ought to have been 
within the contemplation of the 
parties when the contract was made. — 
Maokk v. Baird Ranch Co., Ltd. 
& Baird, [1919] 3 W. W. R. 428.— 
CAN. 


PART III. SECT. 3, SUB-SECT. 3. 

iMJ-Xcccssity for.)— S. agreed to 
permit F . to have the use of an engine 
& plough for putting in her spring 
crops, wliich agreement he wTongfully 
refused to carry out, & her crop was 
reduoed in consequence, & further 
work necessitated on the land in the 


, following year : — Held : in the absence 
, of knowledge on the part of S. of 
special circumstances, F. only entitled 
[ to the extra cost of getting the plough- 
ing done by some one else beyond the 
expense F. would have been under 
with S.’s engine & plough. — Walton 
v. Ferguson (1914), 29 W. L. R. 949.— 
CAN. 

184 ii. .] — Damages for loss of 

market caused by delay in shipping 
goods cannot be recovered against a 
carrier, unless specific notice has been 
given to him that the contract has been 
made in view of a particular market. — 
New Zealand Shipping Co. v. 
Black (1884), 3 N. Z. L*lt. 288.— 
N.Z. 

f. Where no knowledge of special 
purpose — Contract of carriage — Deten- 
tion of ship.) — The owners of a steam- 
ship sent a piston by rail from G. to 
P. A delay of between 3 & 4 days 
having taken place in delivery, tne 
shipowners sued the co. for damages, 
i including outlays A loss of profit 
• caused by the detention of the ship, 
j The co. received notice from the ship- 
owners, that the carriage was urgent, 

I & any delay in the delivery of the 
' casting would cause detention of the 
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the buyer is entitled to recover damages based on 
the value of the article, if used for the specific 
purpose for which the buyer bought it, although 
such specific purpose were unknown to the seller 
at the time of the sale. — D e Mattos & Co. v . 
Great Eastern S.S. Co. (1885), 1 T. L. R. 283 ; 
Cab. & El. 489 ; revsd. on other grounds (1886), 
2 T. L. R. 401, C. A. ; (1887), 3 T. L. R. 639, H. L. 

188 . Loss on sub-contract.] — W atson v. 

Gray (1900), 16 T. L. R. 308. 

Annotations : — Reid. Cointat v. Myham, [1913] 2 K. 13. 220 ; 

Turpin v. Victoria Palace. [1918] 2 K. B. 539. 

189 . Loss of goodwill.] — Defts. contracted 

to sell sulphuric acid commercially free from arsenic. 
Pltfs. did not expressly or by implication make 
known to defts. the particular purpose for which 
the goods were required. Pltfs. required the acid 
for manufacturing brewing sugar. The acid 
supplied was not commercially free from arsenic. 
Pltfs. could, by exercising ordinary care, have 
discovered the presence of arsenic, but failed to 
do so. Pltfs. manufactured brewing sugar & sold 
it to brewers, who used it in brewing beer. The 
brewers, by reason of the poisonous beer, suffered 
loss, & pltfs. accordingly became liable to the 
brewers. In an action to recover damages for 
fraudulent misrepresentation & breach of contract : 
— Held : the contract was for a sale by description, 
& there was no fraudulent misrepresentation, A 
damages were not recoverable for the loss of good- 
will or for the brewers’ claims. The damages 
recoverable were confined to the price paid for 
the impure acid, & the value of the goods spoilt 
by being mixed with the impure acid. — Rostock 
& Co., Ltd. v. Nicholson & Sons, Ltd., [1904] 
1 K. B. 725 ; 73 L. J. K. B. 521 ; 91 L. T. 626 ; 
53 W. R. 155 ; 20 T. L. R. 312 ; 9 Com. Cas. 200. 

Annotations : — Distd. Pintiock v. Lewis & Peat, [1923J 1 K. B. 

690. Refd. Turpin v. Victoria Pulacc, [1918] 2 K. B. 539. 

Mentd. Cointat v. Myham, 119I3J 2 K. B. 220 ; Taylor v. 

Bank of Athens, Pinnock v. Bank of Athens (1922), 91 

L. J. K. B. 776. 

190 . Where knowledge of special purpose — 
Contract of carriage — Expenses incurred to per- 
form sub-contract.] — Pltf. told deft, that Admlt.y. 
contracts were out for coals, & inquired if he had 
any tonnage to offer. In consequence, pltf. 
chartered a ship of deft, which was not ready in 
time to enable pltf. to fulfil Ids Admlty. contract. 
Pltf. thereupon arranged with another vessel to 
take his coals, in pursuance of the contract, & the 
jury found that tills was best for the interests of 
all concerned : — Held : pltf. was entitled to recover 
as damages for the breach of the charter, the extra 
expense incurred by so forwarding the coals. — 
Prior v. Wilson (1860), 1 L. T. 549 ; 8 W. R. 260. 

191 . Liability under contract with third 

party.] — Deft., in Jan., 1872, agreed to furnish 
pltfs. with 666 sets of wheels & axles according to 
tracings, 100 of which were to be delivered at 
stated intervals in the months of Feb., Mar., & 
Apr. free on board at Hull. Pltfs. were under a 
contract with a Russian railway co. to deliver 
them 1,000 waggons, 500 on May 1, 1872, & 500 
on May 31, 1873, & they were bound to pay two 
roubles per waggon for each day’s delay in delivery. 


In the course of the negotiations between pltfs. & 
deft., deft, was informed of this contract, but 
neither the precise day for the delivery nor the 
amount ef the penalties was mentioned. Delay 
occurred in the delivery of the 100 sets of wheels, 
& pltfs., in consequence, had to pay certain 
penalties, but the Russian co. consented to take 
one rouble a day, amounting in the whole to 
£100. Pltfs. having brought an action against 
deft, for the delay, sought to recover as damages 
the £100 : — Held : pltfs. were not entitled as 
damages, as matter of right, to the amount of 
penalties, but that the jury might reasonably have 
assessed the damages at that amount. — Elbinger 
Act. v . Armstrong (1874), L. R. 9 Q. B. 473 ; 43 
L. J. Q. B. 211 ; 30 L. T. 871 ; 38 J. P. 774 ; 23 
W. R. 127. 


Annotations : — Folld. Grdbert-Borgnis v. Nugent (1885), 

15 Q. B. D. 85. Refd. Hydraulic Engineering Co. v. 

MoHaffle (1878), 4 Q. B. D. 670. Mentd. Hinde v. Liddell 

(1875), L. R. 10 Q. B. 265. 

192. .] — Pltf. having received an 

order from P. to supply from 150 lb. to 200 lb. 
wound cotton daily, verbally agreed with deft, 
that deft, should undertake the winding of it, 
informing deft., as was the fact, that pltf. had 
taken upon liimself the consequences of late 
delivery, if ary, to P., & obtaining from deft, the 
assurance that he, pltf., might rely on him. After- 
wards, & on the day of the interview, pltf. sent 
deft, a written order for the cotton, on the express 
condition that the same should be delivered daily, 
but containing no notice or stipulation as to the 
sub-contract of pltf. with P. Deft, failing to 
deliver regularly to pltf., & pltf. to P., the result 
• was that P. claimed, & pltf. paid to P. the sum of 
£300 by way of reimbursing P. for his loss upon 
resale of the goods which P.’s customers had re- 
fused to accept, as having been delivered late : — 
Held : pltf. might recover the sum of £300 from 
deft, as damages for the breach of contract to 
deliver the cotton daily. — Sawdon v. Andrew 
(1874), 30 L. T. 23. 

193 . .] — Defts. contracted with pltf. 

to deliver goods to him of a particular shape & 
description at certain prices & by instalments at 
different times. When the contract was made 
defts. knew that, except as to price, it corre- 
sponded with & was substantially the same as a 
contract which pltf. had entered into with a French 
customer of Ids, <te that it was made in order to 
enable pltf. to fulfil such last-mentioned contract. 
Defts. broke their contract & there being no market 
for goods of the description contracted for, pltf. ’s 
customer recovered damages against him in the 
French ct. In an action against defts. for their 
breach of contract : — Held : pltf. was not only 
entitled to recover as damages the amount of 
profit he would have made had he been able to 
fulfil liis contract with his customer, but also 
damages in respect of his liability to such customer. 
— GuJbkrt-Borgnis v . Nugent (1885), 15 Q. B. D. 
85 ; 54 L. J. Q. B. 511 ; IT. L. R. 434, 0. A. 

Annotations : — Apld. Lovi v. S. E. Tly. (1886), 2 T. L. R. 

817. Expld. Hammond v. Bussey (1887), 20 Q. B. D. 79. 


ship, but the co. was not informed of 
the size of the shin, that it had a 
crew of 57 men on board & that the 
casting was a piston forming part of 
the machinery of the vessel : — Held : 
the co. was not liable for the loss of 
profit & were only liable for part of the 
outlays caused by the detention of the 
ship. — D en op Ogil Co., Ltd. v. 
Caledonian Ry. Co. (1902), 5 F. 
(Ct. of Sess.) 99. — SCOT. 

g. Where knowledge of special 


purpose — Contract of carriage — Inevit- 
able fail in value.] — Where a carrier 
has notice from the description of 
goods that delay in a voyage would 
diminish their value, &, where there 
are circumstances which it is reason- 
able to assume are known to the carrier, 
from which the object in ordering the 
goods ought to be inferred by the 
carried, damages are recoverable for 
loss through an inevitable fall in the 
market value of the goods. — B auld v. . 
Smith (1901), 40 N. S. R. 294.— CAN. 1 


h. Breach of warranty of 

flax seed.] — Pltf. sowed flax seed 
bought from deft., & brought an 
action for damages for breach or 
warranty upon the sate ’"H™* •' 
special purpose for which the flax 
was wanted by pltf. was made known 
to deft., & the damages contemplated 
would be the amount of injury which 
would ordinarily follow from a breach 
in the special circumstances so^ made 
known.— Naboano v. Kirby (1911), 
18 W. L. R. 625.— CAN. 
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Sect . 3. — Circumstances in contemplation of parties : 

Subjects. 3 & 4. Sect . 4: Sub-sect. 1.] 

Befd. Vickers v. Church Extension Assocn. (1888), 4 T. L. R. 

674 ; lie Borgeois & Wilson Holgate (1020), 25 Com. Cas. 

260 . 

194. Loss of profit.] — Pltfs., in July, 1877, 

contracted with J. to make for him a machine, to 
be delivered at the end of Aug. Defts. contracted 
with pltfs. to make “ as soon as possible ” part 
of the machine called a “ gun.” Defts. were 
aware that the machine was wanted by J. at the 
end of Aug., but they did not finish the “ gun ” 
until the latter part of Sept. J. then refused to 
accept the machine from pltfs. The delay on the 
part of defts. was owing to the circumstance that 
at the time of the undertaking to manufacture 
the “ gun ” they had not a foreman competent to 
prepare certain patterns without which it could 
not be made : — Held : pltfs. were entitled to 
recover damages for the loss of profit upon the 
contract with J., & for the expenditure uselessly 
incurred by them in making other parts of the 
machine. — Hydraulic Engineering Co. v . 
McHaffie (187 8), 4 Q. B. D. (570; 27 W. R. 221, 
C. A. 

Annotation :— Mentd. Hammond v. Bussey (1887), 20 

Q. B. D. 79. 

195. Agreement to lend money — To 

complete contract.] — Manchester & Oldham 
Bank, Ltd. v. Cook (W. A.) & Co., No. 300, post. 

Contracts of carriage.] — See Carriers, Vol. 
VIII., pp. 138-142, Nos. 908, 910, 911, 918-922, 
020, 928, 932-034. 

By sea.] — See Shipping & Navigation. 

Sale of goods.] — See Sale of Goon. 

Sale of land.] — See Sale of Land. 

Trover.] — See Trover & Conversion. 


Sub-sect. 4. — Recovery of Costs and Expenses. 
See Sect. 4, post. 


Sect. 4.— RECOVERY OF COSTS AND EXPENSES. 

Sub-sect. 1. — In General. 

196. Costs Included in damages.] — If two 
persons have dealings & make up their accounts 
an assumpsit will lie against him who owes the 
balance. A jury may assess damages as far as 
counted for, & also costs beyond that sum. — 
Egles v . Vale (1605), Cro. Jac. 69 ; 79 E. R. 50 ; 
sub nom . Vale v. Egles, Yelv. 70. 

Annotation: — Mentd. Feathers v. Bryau (1747), 1 Wils. 180. 

197. .] — In contemplation of law the word 

damages emphatically includes costs. It. is so 
considered by Lord Coke, & in various authorities 
which have been cited. Costs therefore properly 
fall under the nomen generals of damages (Lord 
Ellenborough, C.J.). — Phillips v . Bacon (1808), 
9 East, 208 ; 103 E. R. 587. 

Annotation Mentd. Mullet v. Ohallls (1851), 16 Q. B. 239. 

198. Whether recoverable — If in nature of 
speoial damage — & not so pleaded — Action for 
false Imprisonment.] — Pltf. had been improperly 
committed to prison on a defective warrant for 
which a good warrant was afterwards substituted. 
He sued & recovered Is. damages : — Held : he 
was not entitled, as the pleadings were framed, to 


recover the costs as damages since these costs 
were not consequential damages but special, & 
special damages had not been claimed. — -Spencer 
v. Meynell (1846), 10 J. P. Jo. 771. 

199. What costs recoverable — Trespass to 
goods — Money paid for release of goods Improperly 
seized.] — Where the goods of a party have been 
seized under lawful process against him improperly 
executed upon him, & he pays a sum of money to 
release his goods, he is entitled to recover, in an 
action of trespass, damages to the full amount of 
the money paid, & the measure of damages is not 
limited by the injury actually sustained. 

Where the damages are under £20, the ct. will 
not grant a new trial on the ground t hat the verdict 
is against evidence, although the decision is one 
affecting the inhabitants of a large district. — 
Sowell v. Champion (1838), 6 Ad. & El. 407 ; 
2 Nev. & P. K. B. 627 ; Will. Woll. & Dav. 667 ; 
7 L. J. Q. B. 197 ; 112 E. R. 156. 

Annotations: — Consd. AJlum v. Boultbee (1854), 9 Exch. 

738. Mentd. White v. Hill (1844), 6 O. B. 487 ; RowleB 

v. Senior (1840), 8 Q. B. 677 ; Wakeman v. Lindsey 

(1850), 14 Q. B. 625. 

200. Costs of vacating warrant of 

attorney.] — In trespass for taking pltf.’s goods in 
execution under a warrant of attorney & judgment 
which were afterwards set aside as illegal, pltf. 
cannot claim as part of the damage his costs 
incurred in vacating the warrant of attorney & 
judgment.— H olloway v. Turner (1845), 6 

Q. B. 928 ; 14 L. J. Q. B. 143 ; 4 L. T. 0. S. 372 ; 
9 Jur. 160 ; 115 E. R. 349. 

Annotations : — Apld. Abthorp v. Bedford & Cambridge Ry. 

(’1863), 8 L. T. 200. Reid. Foxall v. Barnett (1853), 2 

E. & B. 928. 

201. Costs of recovering debt.] — Action 

for goods sold & delivered. Plea, except as to 
£22 8s. 3 d., never indebted, & as to £22 8s. 8 d. 
payment after action brought of £22 8s. 3d in 
satisfaction of the claim of £22 8s. 3d. & all damages 
accrued in respect thereof. At the trial, pltf. 
offered no evidence on the first issue, & deft, 
proved that he paid £22 8s. 3d. to pltf., who 
accepted it, no mention being made of costs : — 
Held : the plea was not proved, since the costs 
which were part of the damages, were not paid ; 
& therefore pltf. was entitled to a verdict with 
nominal damages. — Cook v. Hopewell (1856), 11 
Exch. 555 ; 25 L. .1. Ex. 71 ; 26 L. T. O. 8. 224 ; 
2 .lur. N. 8. 66 ; 4 W. R. 291 ; 156 E. R. 951. 
Annotations .—Reid. Howarth v. Brown (1803), 1 H. & C. 

094 : Soc. des Hotels Lc Touquct Paris-Plage v. Cummings, 

[1922] 1 K. B. 451. Mentd. Tetley v. Wauless (1867), 16 

L. T. 601. 

202. Trespass to land — Cost of obtaining 

injunction in Chancery.] — In an action of trespass 
for taking possession of pltf.’s land : — Held : pltf. 
could not recover costs incurred by liim in pre- 
paring a bill in equity for an injunction. — A bthorp 
t\ Bedford & Cambridge Ry. Co. (1863), 8 L. T. 
200. 

203. Cost of prosecuting for forcible 

entry.] — The damages were laid under three heads, 
viz. : (1) the actual damage caused to the premises 
by deft.’s forcible entry ; (2) mesne profits to 

which pltf. said he was entitled by reason of deft, 
keeping him out of possession from Mar. 7, 1893, 
until Apr. 18 of that year ; & (3) the costs incurred 
by pltf. in prosecuting deft, for the forcible entry. 
This latter item was the main issue in the case ; 
after carefully considering all the arguments ho 


PART III. SECT. 4, SUB-SECT. 1. 

199 I. What costs recoverable — Tres- 
pass to goods — Money paid for release 
of Qoods improperly seized . }— An action 
for the amount paid to get rid of a 
wrongful distress will bo treated 


i os an action for trespass for the i 
i unlawful seizure of the goods, & the 
i amount paid will be treated as a 
measure of damage. — McIntyre’s 
Creditors’ Trustees v. Lett (1883), 

2 N. Z. L. R. 198.— N.Z. 

199 ii. Whether expense of 


sheriff* s inquiry .] — In au action for 
trespass to goods : — Held : pltf. could 
not recover as damages the expense 
of an Inquiry held by the sheriff for 
his own information as to the right 
to the goods. — Wilson v. Ellis 
( 1838), Ber. [497] 325.—CAN. 
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was unable to see how such costs could be said 
to be the reasonable consequence of deft.’s criminal 
offence of forcible entry. The costs of the action 
of ejectment were recoverable as damages in an 
action for mesne profits, but there was a great 
difference between that course & a criminal in- 
dictment, as in this case. Upon that issue pltf. 
had failed (Charles, J.). — Pocock v . Faulks 
(1894), 10 T. L. It. 183. 

See, generally, Distress ; Execution ; Tres- 
pass. 

204. Cost of setting aside conviction.] — 

Deft, convicted pltf. of an offence under the 
29 Car. 2, c. 7, in selling walnuts on the Lord’s 
day, & in the conviction adjudged him to pay 
the sum of 5s. & costs, to be levied by distress, & 
in default of sufficient distress to be set in the 
stocks. The conviction having been set aside by 


the Ct. of Q. B. on the ground that the power of 
setting in the stocks was a punishment in lieu of 
the money penalty, & not a mode of recovering it : 
Qu. : whether, in such action, pltf. can recover 
as damages his costs of setting aside the conviction. 
— Barton v . Bucknell (1850), 15 L. T. O. S. 
478 ; subsequent proceedings, 13 Q. B. 393. 

205. Cost of granting coroner’s inquisi- 

tion.] — Pltf., who had been committed to gaol for 
manslaughter by a coroner’s warrant, was after- 
wards admitted to bail, & subsequently got the 
inquisition, under which ho had been committed, 
quashed. In an action against the coroner for 
false imprisonment, alleging as special damage 
that he had been obliged to pay money in pro- 
curing his discharge from custody : — Held : he 
was entitled to recover the costs of quashing the 
inquisition. — Foxall v. Barnett (1853), 2 E. & B. 


204 i. Cost of setting aside 

conviction .] — In an action for false 
imprisonment : — field : pltf. was en- 
titled in this action to recover the 
expenses to which ho had been put 
in securing the reversal of the judg- 
ment by which ho sufTerod arrest. — 
Carman v. 1)unn (1883), 23 N. B. R. 
335. — CAN. 


k. Whether fees of expert wit- 

nesses .] — Foes paid to medical men 
who had not attended pltf. during his 
injuries but who were simply called in 
at the last moment to examine him 
to qualify themselves to give evidence 
at the trial cannot be recovered as 
damages. — Lant & Lougiilin v. 
White Feather Main Reefs (1905), 
7 W. A. L. R. 203.— AUS. 


I- Whether travelling <£• hotel 

expense *.] — In an action for causing 
dust to enter pltf.’s premises during 
demolition of neighbouring building : 
; — Held : travelling expenses but not 
hotel expenses included in assessment 
of damages. — Harris v. Carnegie’s, 
Ltd., 11917] V. L. R. 95.— AUS. 


m. .] — In an action for 

breach of partnership agreement : — 
Held : pltf. was entitled to travelling, 
hotel & other expenses in trying to get 
deft, to admit him into partnership. — 
Whitby v. Widen, [1922] 2 W. W. R. 


n * — - — Whether travelling ex- 
penses. ]— -Where pltf. had incurred 
expense in replacing, altering 8c re- 
pairing lock castings, which deft, did 
not make or finish in the maimer 
contracted for : — Held : pltf. could 
properly claim travelling expenses to 
which he had put in connection 
^herewith. — Labor v . Burrows (1808), 


o. — — — .] - -Deft., a contrac- 

tor, agreed with pltfs. that if they 
would go to N. Y., at their own 
expense, 8c procure labourers, ho would 
give them work. Pltfs. brought the 
labourers, but deft, refused to employ 
them : — Held : pltfs. were entitled 
as damages to their expenses in going 
to & returning from N. Y., & the 
amount of advances made by them in 
paying the fares of the labourers from 
N. Y.— Mandia v. McMahon (1890), 
17 A. R. 34. — CAN. 


P- — ; — ■ — ' — .] — Pltf. tendered 

goods to defts. under a contract but 
defts. refused tp accept. Pltf. failed 
to resell the goods at as high a price 
as ho ought to have obtained : — Held : 
travelling expenses incurred in & 
about the resale could not be recovered 
as a result of the breach. — Bradley 
Bailey Tobacco Co. 8c Jaspers on 
(1922), 62 D. L. R. 397. — CAN. 


Q» Breach of contract — Ex- 

peiiscs of altering site of monument.] 
-—In an action for damages, arising 
from nonimplement of an agreement to 
place M/8 monument on WVs property 
at C.: — Held : pursuer was entitled 
to inaemnifleation for the expenses 


incurred in consequence of the altera- 
tion of the site of the monument. — 
Walker v. Milne (1825), 3 Sh. (Ct. 
of Soss.) 478.— SCOT. 

r. Breach of agreement not 

to trade in opposition — Higher rate of 
wages paid.] — In an action for breach 
of agreement, not to go into business 
for a certain time, by reason of which 
breach pltf. claimed he had been 
compelled to pay a higher rate of 
wages : — Held : pltf. was entitled to 
damages for extra costs of hands. — 
Whittaker v. Welch (1874), 2 Pug. 
436.— CAN. 

b. Breach of covenant to 

carry on hotel — Expenses of new licence 
& refurnishing hotel.] — Deft, cove- 
nanted to carry on idtf.’s hotel for ten 
years &, in breach of his covenont, 
sold all tho furniture in the house 
8c elosod it up, his * licence being 
forfeited. In an action for breach of 
covenant pltf. claimed as damages 
tho licence fee of £30 ; £2 paid for a 
certificate of renewal of licence, £20 
for expenses incurred in refurnishing 
the hotel : — Held : pltf. could not 
recover the £30 paid for the licence foe 
but could recover the other two 
amounts. — Mackay v. Blackston 
(1906), 6 8. R. N. S. W. 248.— AUS. 

t. Breach of warranty — 

Special machine — Expense of ascer- 
taining if up to warranty.] — Pltf. 
bought from deft, an ice machine 
capablo of turning out 100 seers of j 
pure ice per hour. Tho ice machine 
turned out eventually a quantity much 
less than 100 soers a day : — Held : ! 
pltf. was entitled as damages to the i 
expenses of ascertaining whether it 1 
would turn out 100 seers a day. — 
Lamouroux v. Evillk (1866), 1 lnd. 
Jur. N. S. 274.— IND. 

a. — — Adulterated butter — 

Whether fine imposed.] — Deft, sold 
to pltf. adulterated butter, with a 
warranty. Pltf. retailed same to 
customers, & being prosecuted under 
the Margarine Act, was fined. In an 
action for breach of warranty : — Held : 
pltf. could not recover as damages tho 
amount of the fine. — Fitzgerald v. 
Leonard (1893), 32 L. R. Ir. 675. — 
1R. 

b. Rescinded contract — In 

general.] — Expenses necessarily inci- 
dent to a rescinded contract may be 
recovered as damages. — Kerr v. \ 
Rhodes (1888), 0 N. Z. L. R. C. A. i 
515.— N.Z. 

o. Non-delivery of goods — 

Extra carriage on obtaining goods else- 
where.] — In an action for non-delivery 
of wheat sold : — Held : pltf. was 
entitled to recover as damages tho ; 
amount paid by him for additional < 
carriage on wheat which ho was forced 
to purchase in a more distant market. 
—Bruce v. Tolton (1879), 4 A. it. 
144.— CAN. 

d. 44 Out ' of pocket ” 

expenses. ] — In an action for damages 


for non-dellvcry of goods : — Held : 
ontiUod to out of pocket disbursements 
caused by d oft. ’s breach of contract. — 
Shields v. Landretu, [1919] 1 

W. W. R. 263.— CAN. 

e. Non-delivery of machinery — 

Whether wages of workmen on building 
awaiting machinery.] — In an action for 
damages for tho non -delivery of 
machinery : — Held : pltfs. were not 
entitled to the wages of workmen 
employed upon tho building in which 
the machinery was to be used. — Ruth- 
ven Woollen Manufacturing Co. 
t». Great Western Ry. Co. (1868), 
18 C. V. 316— CAN. 

f. Defective machinery — Wages 

board of men while employed .] — 

In an action for tho contract price 
of a portable saw-mill, deft, counter- 
claimed damages for breach of con- 
tract, including an amount paid for 
wagos 8c board of hiH men whilo un- 
employed : — Held. : entitled to same. — 
Corbin v. Thompson (1907), 41 N. H. R. 
386.— CAN. 

g. Wages of man hired 

to do necessary work. ] — Where a tractor, 
for the ofJieiont working of which deft. 
was responsible, failed to work 
properly : — Held : pltf. entitled as 
damages to tho additional cost in 
hiring another to break tho land 
instead of breaking it himself with tho 
tractor bought. — Johnston v . Alberta 
Foundry 8c Machine Co., Ltd., 
11922] 2 W. W. R. 1011.— CAN. 

h. Breach, of hire-purchase 

agreement — Expenses of removal to 
hirer's premises.] — In an action on a 
hire-purchase agreement of a printing 
press where pltfs. had recovered 
possession & claiming as damages 
inter alia tho costs 8c expenses of taking 

i down, packiug, loading 8c removal to 
their premises, including freight 8c 
charges : — Held : entitled to cost of 
transport as part of their damages. — 
Mullin' v. Hoe (1885), Cass. Dig. 
124.— CAN. 

aa. 44 Steam heated ” flat — 

i Heating inadequate — Cost of attempting 
j to heat.] — A flat was leased by deft, 
j to pltf. as “ steam heated ” ; stoam- 
! heating was in faejt provided, but was 
! inadequate 8c pltf. sued for damages 
I for breach of the implied agreement to 
supply adequate heat field: pltf. 
was miti tied to recover damages in 
respect of tho extra cost of attempting 
to heat the flat. — Brymer v. Thomp- 
son (1915), 34 O. L. R. 543.— CAN. 

bb. (Ira in destroyed by animals — 

Cost of threshing wheat. J — in an action 
for damages for grain destroyed : 
— Held : entitled to additional cost 
of threshing through damaged condi- 
tion. — A lthouhe v. Beaan.i, [1919] 3 
W. W. R. 725.— CAN. 

0C( Necessary expenses in- 

curred by reason of dog bite.\-~'Vhe 
words “ actual damage ** in s. 20 or 
Dog Act include necessary expenses 
incurred by reason of the injury. — 
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Sect, 4 . — Recovery of costs and expenses : Svh-sccts, 
l<fc2.] 

928 ; 22 L. T. O. S. 100 ; 2 W. R. 61 ; 2 C. L. K. 
273 ; 118 E. R. 1014 ; sub nom. Foxhall v. 
Barnett, 23 L. J. Q. B. 7 ; 18 J. P. 41 ; 18 
Jut. 41. 

Annotation : — Mentd. Everett v. Griffiths, [1921] 1 A. C. 631. 

206. Costs not claimed in previous action 

between same parties — Res Judicata.] — Furness, 
Withy & (Jo., Ltd. v. Hall (J. <& E.), Ltd., No. 
66, ante . 

See , further , Estoppel. 

Costs against supposed principal .] — See 

Agency, Vol. 1., pp. 487, 665-667, Nos. 1655, 
2795, 2797, 2801, 2803, 2804. 

Costs of surety .] — See Guarantee. 

207. Costs incurred in previous action against 
two jointly — Recoverable as joint damages.] — 
Where two peraons sued jointly in case, for injury 
sustained by the unlawful maintenance of an 


action of trespass brought against them, & which 
they defended by one attorney & the jury found 
for pltfs., confining the damages to the amount of 
the attorney’s bill in the former action : — Held : 
the costs & expenses incurred by pltfs., in their 
defence in the former action, constituted a joint 
damage, for winch they might jointly sue. — 
Peohell v. Watson (1841), 8 M. & W. 691 ; 11 
L. J. Ex. 225 ; 151 E. R. 1217. * 

Annotations : — Mentd. Flight v. Leman (1843), 4 Q. B. 883 ; 
Cotterell v. Jones (1851), 11 C. B. 713 ; Collins v. Cave 
(I860), 6 11. & N. 131 ; Ham Coomnr Coondoo v. Chunder 
Canto Mookerjee (1876), 2 App. Cas. 186; Bradlaugh v. 
Newdigate (1883), 11 Q. B. D. 1 ; Harris v. Brisco (1886), 
17 Q. B. D. 504 ; Oram v. Hutt, U914] 1 Ch. 98 ; Neville 
v. London Express Newspaper, [1919] A. C. 368. 

208. Recoverable by one.] — -Where one of 

several defts., in an indictment for conspiracy, 
pays the costs of himself & the others of defending 
the indictment, he may recover such costs as 
damages in an action for a malicious prosecution. — 
Rowlands v. Samuel (1847), 11 Q. B. 39 ; 17 


McKinnon v. Dwyer, [1905] V. L. 14. 
28. — AUS. 

k. Personal injuries — Whether 

cost of surgical operation .] — Pltf. 
tripped over an Iron pipe & sus- 
tained sovero injuries : — Held : in 
assessing damages it would be error 
to include as part of the damages the 
cost of an operation which, if had, 
would probably reduce the impair- 
ment complained of, & which, if not 
undergone, would not represent, any 
item of damage. — Edwards v. Sydney 
City (1918), 52 N. S. It. 116.— CAN. 

l. Depositing rubbish — Cost 

of * raising level of house .J — Whore 
large quantities of rubbish were de- 
posited in a lane adjoining pltf.’s 
oottagos by which the lane was raised 
3 or 4 feet coming up to the windows 
8c the tilth ran over into the basement 
8c. pltf. was compelled to raise one of 
the houses 8c remove the kitchen to 
HUlt the level of tho lane : — Held : 
the expense of raising the house & 
removing the kitchen ' could not be 
recovered. -Lewis v. Toronto City 
(1876), 39 U. C. It. 313. — CAN. 

m. Withdrawal of support — 

Sinking of floor — Whether expense of 
moving tenants .J — David v. McDonald, 
David 8c Hopkins v. David (1863), 
8 L. C. J. 44 ; 14 L. C. It. 31.— CAN. 

n. Wrongful detention of ship 

bg Marine Hoard — Whether money ex- 
pended on replacing mast urongf ally con- 
demned.) — Tho Marino Board of N. de- 
tained pltf s.’scliooner on the ground thot 
tho foremast, was rotten, & refused to 
allow her to proceed to sou till a new 
mast had been substituted, & pltfs. 
brought an action under 15 Viet. No. 6, 
& tho judge found that the Board had 
acted wrongfully, thut tho foremast 
was perfectly sound & superior to the 
ono nftorwards put in, 8c found n 
vordict for pltfs. for the costs incidental 
to the detention 8c survey of the ship : 
— Held ; pltfs. could not recover tho 
expeuBOS of taking out the old mast 8c 
putting in tho new one. — A ustralian 
Banking Co. t\ Burns (1889), 11 
N. S. W. L. It. 6.— AUS. 

o. Preach of shipping con- 

tract for carriage — Expense of sending 
vessel to port dfr bock .) — Pltf., having 
been induced by defts.* error to 
suppose ho could obtain a cargo of 
8,000 instead of 3,000 bushels of wheat 
from C. to O., abandoned a contract 
for a cargo from D., & sent his vessel 
to C., whence it sailed with 3,000 
bushels only : — Held : tho damages 
were tho expenses of sending the vessel 
to C. 8c back. — L ane t\ Montreal 
Telegraph Co. (1857), 7 C. 1*. 23.— 
CAN. 

p. Customs duty.) — 

Deft, agreed to carry wheat of pltfs. 
from O. to a port in the United States, 
by Mar. 17, when, as deft, knew, the 


reciprocity troaty would expire & an 
import duty bo payable there. He 
failed to do so, & pltfs. were compelled 
to pay a largo duty : — Held : sueh 
duty was recoverable as damages for the 
broach of contract. — Gibbs v. Gil- 
dkksleeve (1867), 26 U. C. It. 471. — 
CAN. 

q. Carriage to wrong 

port — Freight back to proper port. ] — - 
Pltf. delivered a quantity of clover 
seed to defts. at W., to be carried to 
London. The seed was sent to 
Liverpool, 8c it did not reach London 
until too late for tho sowing trade, so 
‘hat the seed hud to be sold at a heavy 
. >ss : — Held : defts. were bound to 
indemnify pltf. against the loss 
sustained by reason of tho additional 
sum paid for the freight from Liverpool 
to London. — Monteith v. Merchants* 
Despatch & Transportation Co. 
(1881), 9 A. It. 282.— CAN. 

r. Expense of maintain- 

ing <€• driving sheep to port back. J 
— Pltf. at, K. agreed with deft, for tho 
carriage of sheep from li. to H. Pltf.'s 
sheep were driven down from K. to 
B. 8c kept there for some time, when, 
as the steamer did not arrive, some of 
thorn were driven back to pltf.’s 
station : — Held : pltf. was entitled to 
recover us damages all reasonable 
expenses incurred in driving the sheep 
from K. to B., in maintaining them 
there, Sc driving them back to tho 
station.- -McNab r. McMkckan, Mae. 
445. — N.Z. 

s. Costs of precious action.) — 
Where pltf. claims as damages tho 
costs of prior legal proceedings, it is 
necessary for him to prove that such 
costs were tho direct consequence of 
either default or the commission of 
some wrongful act by deft. — W kil- 
badh v. Diedrtksen ( 1 896), 3 O. K. 
80.— S. AF. 

t. .1 — Pltf., having been 

ejected, sued under a covenant for 
quiet enjoyment in a deed : — Held : 
pltf. was not entitled to increase the 
damages by the costs of the ejectment 
suit. — E uclks v. Lowry (1873), 34 
U. C. It. 75. —CAN. 

a. Whether extra-judicial 

expenses.) — In uu action by a seller 
against a purchaser for the price 
of the subject sold, pursuer obtained 
decree for tho price 8c expenses, but 
certain charges for extra-judicial ex- 
penses incurred in that action were not 
allowed. The seller having brought a 
second action to recover these extra- 
judicial expenses in name of damages 
sustained by him through breach of 
contract : — Held : action was in- 
competent. — M'D owall v. Stewart 
( 1871), 10 Macpb. (Ct. of Sess.) 193; 
44 Sc. Jur. 116.— SCOT. 

b. Previous action unsuc- 

cessful.) — Pltf. sued defts., claiming as 


BpecJal damages tho costs of an unsuc- 
cessful action : — Held : such costs 
could not bo recovered. — M errit v. 
Nevin (1861), 20 U. 0. 14. 540.— CAN. 

o. Action not justified , — 

Payment not result of breach.) — Whore 
costs are Incurred in an action which 
pltf. was not justified in bringing, 8c 
the paymout of which was not the 
necessary result of deft.’s broach of 
contract, they cannot he recovered. — 
Devebkr V. ltoop (1876), 3 Pug. 295. — 
CAN. 

d. Hu defendant in such 

action.) — Deft, a coroner unlawfully 
committed pltf. to gaol on a ohargo of 
arson. In an action for false imprison- 
ment : — Held : pltf. could not recover 
as damages tho costs he had incurred 
in defending himself at his trial. — 
Chiitell v. Thomson (1869), 8 N. S. W. 
S. C. It. 219.— AUS. 

e. .] — In an action on 

a replevin bond for damages for 
detention of the vessel replevied : — 
Held : pltf. was entitled to his costs of 
defence.— B urn v. Blecuek (1861), 14 
U. P. 415— CAN. 

f. .] — Pltfs. sued upon 

a covenant for quiet enjoyment : — 
Held : entitled to recover all tho costs 
incurred by them in defending a 
previous chancery suit. — T rust & 
Loan Co. of Upper Canada v. Covert 
( 1876), 39 U. C. It. 327.— CAN. 

g. • Costs in House of 

Lords — Aot awarded.)— Whore a party 
bad, in an appeal to the House of 
Lords, obtained a reversal of a judg- 
ment pronounced against him in tho 
Ct. of Sessions : — Held : ho could not 
claim in an action of damages as an 
item of loss, his expenses in tho 
appeal, which according to the practice 
of the House of Lords, had not been 
awarded to him. — H eddle v . Baikik 
( 1846), 8 Dunl. (Ct. of tfoss.) 37G ; 
18 Sc. Jut. 170.— SCOT. 

h. Solicitor <& client 

costs.) — Where the avowant success- 
fully defends a replevin suit, 8c subse- 
quently institutes proceedings on the 
bond, he i? not entitled to recover as 
damages the excess of solr. client 
costs of his defence, over 8c above his 
taxed party & party costs, in that 
action. — W illiams v. Crow (1884), 
10 A. R. 301.— CAN. 

aa. .] — A mtgeo. suing 

in trover is entitled to add the costs & 
charges properly incurrod in protecting 
his property & enforcing his security 
where he would be eta titled to recover 
such costs 8c chargee as against the 
ratgor. by virtue of the security. — 
Manning v. Jonas (1894), 14 N. Z. L. R. 
53.— N.Z. 

bb. When not paid .] — 

A purchaser, who had been ejected. 
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L. J. Q. B. 66 ; 10 L. T. 0. S. 109 ; 12 J. P. 107 ; 
116 E. R» 389. 

Costs Incurred In Prohibition.] — See Crown 
Practice, Vol. XVI., p. 397, Nos. 2410, 2418, 
2418a. 


Sub-sect. 2. — Of Actions by or against Third 
Parties. 

209. Costs must have been reasonably incurred.] 

— Where a person becomes bail above for another, 
he is entitled to recover all the expenses he has 
been put to by reason of it, & may therefore re- 
cover his expenses in sending after the principal 
to take him, in order to render him, but not 
expenses of a suit improperly defended on such 
account. — Fisher v. Fallows (1804), 5 Esp. 
171, N. P. 

210. .] — In an action for running down a 

ship, it appeared that pltf. had been obliged in 
consequence of the injury to employ a steam tug, 
the owners of which demanded £150 for salvage, 
& Commenced a suit in the Ct. of Admit y. against 
pltf., who paid £20 into ct. The ct. ultimately 
decreed £45 to the salvors : — Held : upon these 
facts, pltf. was not entitled to recover the amount 
of the costs incurred by him in that suit. Semble : 
the proper question for the jury in such a case is, 
whether, in respect to the suit for salvage, pltf. 
pursued the course which a prudent & reasonable 
man would do in his own case, & if the jury think 
he did, the costs of the suit may be recovered. — • 
Tindall v. Bell (1843), 11 M. & W. 228; 12 
I,. J. Ex. 160 ; 152 E. R. 780. 

Annotations Consd. The Legates (1856), Sw. 168 ; Mors- 
Le-Blanch v. Wilson (1873), L. R. 8 C. P. 227 : Nettlcing- 
ham v. Powell (1612), 108 L. T. 219. Beta. Collen v. 
Wright (1857), 8 E. & 13. 047 ; Broom v. Hall (1859), 7 
G. B. N. 8. 503 ; Ronneberg v, Falkland Islands Co. 
(1864), 17 C. B. N. S. 1 ; The Flying Fish (1865), Brown 
& Lush. 436 ; Baxondale v. L. C. &D. Ry. (1874), L. R. 
10 Exch. 35 ; Hammond v. Bussey (1887), 57 L. J. Q. B. 
58 ; The Wallscnd, [1007] P. 302. 

211. Notice given to defendants — Instruc- 

tions by defendant to defend.] — A tenant for life, 
with leasing power, demised for 99 years, with a 
clause that for himself, his heirs, & assigns he 
would, during the term, warrant & defend the 
premises to the lessee his exors. & assigns. On 
the death of the tenant for life, the remainderman 
brought ejectment against the lessee, & recovered 
judgment & possession of the premises, on the 
ground that the lease was invalid, not being made 
in accordance with the leasing power : — Held : 
(1) the clause in the lease amounted to an express 


covenant for quiet enjoyment, & therefore that 
the lessee might maintain an action of covenant 
for the breach of it against the exors. of the 
lessor ; (2) the proper amount of damages in such 
an action would be the value of the unexpired 
term, the mesne profits paid to the remainderman, 
& the necessary costs of defending the action of 
ejectment, the latter being defended at the request 
of the exors. of the lessor. 

As to the mesne profits & the value of the term 
lost, the liability of the exors. is too clear to require 
discussion. We think also, that the present defts. 
are bound to pay the costs of the present pltf. in 
defending the actions of ejectment, because the 
present defts., by directing a defence, admitted 
that there was reasonable ground for defending, & 
from the statement, it appears that the costs in 
question were necessary for such defence (Tindal, 
C.J.). — Williams v. Burrell (1845), 1 C, B. 402 ; 
14 L. J. C. P. 98 ; 4 L. T. O. S. 415 ; 9 Jur. 282 ; 
135 E. 11. 596. 


Annotations : — As to (1) Reid. Child v. Stenning (1879), 11 
Cb. D. 82 ; Baynes v. Lloyd, [189 5) 1 Q. B. 820. As to (2) 
Apld. Child v. Stenning (1879), 11 Ch. D. 82. Refd. Lock 
v. Furze (1806), L. It. 1 C. P. 441. 


212. Refusal by defendants to inter- 

vene.] — Deft, by indenture demised to pltf. 
a piece of garden ground at the yearly rent of a 
peppercorn, & the indenture contained a covenant 
for quiet enjoyment without interruption by any 
one claiming from & under deft. Pltf. built a 
conservatory upon the piece of ground. An action 
of trespass was brought against him by a person 
who occupied the adjoining messuage under a 
demise by deft, of prior date to pltf.’s. Pltf. 
wrote more than once to deft., informing him of 
the action, but deft, sent no answer. Pltf. then 
defended the action, & deft, appeared as a witness 
at the trial on his behalf, but a verdict was ob- 
tained against pltf., with 40s. damages & costs. 
He thereupon sued deft, for breach of covenant, & 
obtained a verdict, & in assessing the damages 
the jury included the costs of the action which he 
had defended, the cost of the conservatory, & 
£102 for the value of the piece of ground : — Held : 
pltf., receiving no reply to his letters informing 
deft, of the action of trespass, was justified in con- 
sidering the deft.’s silence as an authority to him 
to defend the action, & although the rent paid by 
pltf. for the land was nominal, it was for the jury 
to estimate its real value to pltf. — Rolph v . 
Crouch (1867), L. U. 3 Exch. 44 ; 37 I u J. Ex. 8 ; 
17 L. T. 249 ; 16 W. R. 252. 

Annotation Refd. G. W. Ry. r. Fisher, [1905] 1 Ch. 316. 


suing upon his covenant for a good 
title, may recover as damages the costs 
of defending an ejectment, brought 
against him, evon though he has not 
actually paid them. — S tubbs v. Mau- 
tindale (1857), 7 C. P. 52. — CAN. 

k. — — .1 — Glekson v . 

Domville (1879), 19 N. B. R. 77 — 

CAN. 

* PART III. SECT. 4, SUB-SECT. 2. 

209 i. Costs must have been reasonably 
incurred .] — In an action brought for 
damages for deft.’s misrepresentation : 
— Held : pltfs. could not add their 
costs, of needlessly defending a suit 
brought by thoir hank, to their other 
damages. — Morwicku. Walton (1908), 
18 Man. L. 11. 245.— CAN. 

209 ii. .] — Pltf. claimed by way 

of damages her costs incurred In the 
defence of an action brought by M. 
against her, as well as any costs she 
might be liable for to M. In connectipn 
with that suit : — Held : entitled to 
judgment by way of damages for such 
costs as she may have necessarily 


incurred owing to the action brought 
against her by M. — Hill v. Bajiwjs 
(1908), 7 W. L. R. 428.— CAN. 

209 iii. .] — In an act ion tor 

wrongful seizure the co. which, under 
instructions from the principal deft, 
had removed & stored the chattels, 
was joined as deft. After judgment 
had been given in pltf.’s favour in 
respect of detention of the chattels, 
the co. applied for an order that the 
other deft, should pay the costs of tlio 
action : — Held : the co.’s remedy was 
to bring an action against its co*deft. 
in which tbo costs properly incurred in 
defending the present action would be 
within the damages recoverable. — 
Schollum v . Barkipp (No. 2), [191 7 J 
N. Z. L. It. 448.— N.Z. 

209 iv. .] — M. who had contracted 

to supply a pump to a district council, 
ordered a pump from B. The oouncil 
rejected the pump & M. brought an 
action against the council for the price. 
Shortly. Itftor the raising of the action 
M. intimated to B. that ho rejected 
the pump as being discouform to 


contract, & that he proposed to settlo 
the action with the council : — Held : 
in actions betwoon M. & lb, M. was 
entitled to recover as damages inter 
alia the amount of the expenses In- 
curred by him in tho action against 
the council. — Munro & Co. v. Bknnkt 
& Son, [1911] S. C. 337.— SCOT. 

212 I. Notice given to defendant 

— Refusal by defendant to intervene .] — 
Pltf. instructed J\, a stock-broker, to 
buy shares for him. P. bought the 
shares from deft. Pltf. lodged the 
transfer with the co. & was registered 
as tho holder. Subsequently it was 
discovered that the signature to the 
transfer was a forgery. 

The co. then took proceedings in 
equity against pltf. to have tho share 
certificate delivered up to bo cancelled. 
Pltf. took notice of these proceedings 
to deft. Deft, refused to defend tho 
suit. Pltf. then brought this action 
against deft, to recover inter alia tho 
costs of tho equity suit : — Held : 
entitled to recover. — Cooper v. Gar- 
diner (1902), 3 S. R. N. 8. W. 67. — 
AU3. 
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Damages. 


Sect. 4 . — Recovery ofcosts and expe nse s : Sub-sect . 2.] 

218. .] — Where an action is 

brought against A. to recover unliquidated damages 
for which he has become liable through the default 
of B., notice being given to B., who declines to 
intervene, A. is justified in defending the action, 
& is not bound to let judgment go by default, or 
to pay money into ct. The proper questions for 
the jury in such a case are, whether it was a 
reasonable thing to defend the action, & whether 
the defence was conducted in a reasonable manner. 
— Mors-Le-Blanch v. Wilson (1873), L. R. 8 
0. P. 227 ; 42 L. J. C. P. 70 ; avb nom. Le Blanch 
v. Wilson, 28 L. T. 415 ; 21 W. R. 109 ; 1 Asp. 
M. L. C. 005, II. L. 1 

Annotations : — Consd. Baxendale v. L. C. & D. By. (1874), 

ft* H- iO Exeh. 35; Hammond v. Bussey (1887), 20 

9- D. 79; Aglus v. Great Western Colliery Co. (1899), 
W. R. 403. Mentd. Furness, Withy v. White, [1894J 

i y • ii« loui 

214, -.] — Deft, contracted for 

the sale of coal of a particular description to pltfs., 
knowing that they were buying such coal for the 
purpose of reselling it as coal of the same descrip- 
tion. Pltfs. did so resell the coal. The coal 
delivered by deft, to pltfs. under the contract & 
by them delivered to their sub vendees did not 
answer such description but- this could not bo 
ascertained by inspection of the coal, & only 
became apparent upon its use by the sub-vendees. 
The sub-vendees thereupon brought, an action for 
breach of contract against pltfs. Pltfs. gave notice 
of the action to deft., who, however, repudiated all 
liability, insisting that the coal was according to 
contract. Pltfs. defended the action against 
them, but at the trial the verdic was that the 
coal was not according to contract, & the sub- 
vendees accordingly recovered damages from 
pltfs. Pltfs. thereupon sued deft, for breach of 
contract, claiming as damage's the amount of the 
damages recovered from them in the action by 
their sub-vendees & the costs which had been 
incurred in such action. Deft, paid the amount 
of the damages in the previous action into ct. but 
denied his liability in respect of the costs : — 
Held : the defence of the previous action being, 
under the circumstances reasonable, the costs 
incurred by pltfs. as defts. in such action were 
recoverable 4 , as being damages which might 
reasonably be supposed to have been in the con- 
templation of the parties at. the time when they 
made the contract as the jjrobable result of a 
breach of it . — Hammond & Co. v. Bussey (1887), 
20 Q. B. D. 79 ; 57 L. ,T. Q. B. 58 ; 4 T. L. R. 95, 

C. A. 

Annotations Folld. Atrius v. Great Western Colliery Co., 
[1899] 1 Q. B. 413. Consd. Prince of Wales Dry Dock Co. 
(Swansea) v. Fownes Forpre & Enginoerinfir Co. (1901), 90 
L. T. 527. Apld. 1 'innock v. Lewis & Peat 11923] 1 K. B. 
690. Retd. Scott, v. Foley, Aikman (1899), 16 T. u. H. 

55 ; Sanderson v , Blyth Theatre Co., 11903] 2 K. B. 533 • 
The Millwall, [1905J P. 155; The Wallscnd, [1907] P. 
302 ; Furness, Withy v. Hall (1909), 25 T. L. R. 233 ; 
Clare v. Dobson, 11911) 1 K. B. 35; Colntat r. Myham, 
[19131 2 K. B. 220 ; South Wales & Liverpool S.S. Co r! 
Nevill's Dock & Hy., Nevill’s Dock & Ry. v. Maatscliappij 
S.S. Bestevaet, Rotterdam (1913), 108 L. T. 568; The 
Caimbahn (No. 2) (1914), 30 T. L. R. 309 ; Hoole IT. c. 
v. Fidelity & Deposit Co. of Maryland (1915), 85 L. J. K. B. 
237 ; Weld-Blundell v. Stephens, [1919] 1 R. B. 520 ; 
Proops v. Chaplin (1920), 37 T. ' ’* — 

Argentino (1888), 13 P. D. 191. 

215. 


L. H. 112 ; Mentd. The 


- .] — A colliery co. com- 
mitted a breach of a contract to supply a coal 
merchant with coal, which they knew was required 
for the purpose of coaling a ship, with the result 
that the merchant was unable to fulfil a contract 
between him & the sliipowners. The shipowners 
having sued the merchant in respect of his breach 
of contract for over £150 damages, the merchant 
asked the co; to defend the action, but the co. 


replied that they denied all liability, & in any case 
the claim was excessive. The merchant then paid 
£20 into ct. with a denial of liability, & at the trial 
it was found that that sum was sufficient to satisfy 
the shipowners' claim, & judgment was given 
for the merchant., with costs to the shipowners up 
to the date of the payment into ct., & to the 
merchant after that date. In an action by the 
merchant against the co. to recover damages for 
their breach of contract : — Held : the defence of 
the previous action being in the circumstances 
reasonable, the merchant was entitled to recover 
as damages which might reasonably be supposed 
to have been in contemplation of the parties at 
the time they made the contract as a probable 
result of a breach of it, the £20 paid into ct. in 
the previous action to meet the shipowners' 
claim, the shipowner's’ costs of the action prior 
to the payment into ct., & the merchant’s costs 
in the action after that date, less the costs recovered 
from the sliipowners, to be taxed as between solr. 
& client upon the scale used when such costs are 
to be paid by a person other than the client. — 
Agius v. Great Western Colliery Co., [1899] 

1 Q. B. 413 ; 68 L. J. Q. B. 312 ; 80 L. T. 140 ; 
47 W. R. 403, C. A. 

Annotations : — Apld. Plnnock v. Lewie & Pent, [1923] 1 

K. B. 690. Reid. Scott v. Foley, Aikman (1899), 5 Com. 

Cue. 53 : Clare v. Dobson, [1911)1 K. B. 35 ; South Wales 

& Liverpool S.S. Co. v. NcvilPs Dock & Ry., Novill’s Dock 

& Ry. v. MaatschappiJ S.S. Bostevaer. Rotterdam (1913), 

308 L. T. 568; The Cairnbahn (No. 2)(1914), 30 T. L. R. 

309 ; The Solway Prince (1914), 31 T. L. R. 56 ; Weld- 

Blundcll v. Stephens, [1920] A. C. 956. 

216. Defendant defends for own 

benefit.] — Where pltf. succeeds against, deft., 
who having given a third party notice succeeds 
against the tliird party but is shown by the evi- 
dence to have defended the action for liis own 
benefit, deft, must bear the costs of the original 
action in exoneration of the third party. — Blore 
v. Ashby (1889), 42 Oh. D. 682 ; 58 L. J. Oh. 779 ; 
61 L. T. 766 ; 38 W. R. 141. 

217. — - No notice given to defendants.] — 

A steamship ran down & sank a fishing vessel in 
the river Thames. The owners of the steamship 
admitted liability subject to the claim of the 
owners of the fishing vessel being referred to the 
registrar & merchants. At. the reference the 
owners of the fishing vessel claimed £355, the sum 
which the Thames Conservancy were claiming 
from them as the cost of raising the vessel. The 
registrar rejected the claim. The Thames Con- 
servancy sued tlie owners of the fishing vessel in 
the K. B. D. & recovered the expense of raising the 
wreck & costs. The owners of the fishing vessel 
appealed from the decision of the Admlty. regis- 
trar : — Held: tho owners of the fishing vessel 
were not entitled to recover from the owners of 
the steamship the costs paid to the conservancy 
in the K. B. action, as the owners of that steam- 
ship had had no opportunity of saying whether 
that action should be defended or not. — T he 
Wallsend, [1907] P. 302 ; 76 L. J. P. 131 ; 96 
L. T. 851 ; 23 T. L. R. 356 ; 10 Asp. M. L. C. 476. 

218. -.] — Where a tenant holds over after 

the expiration of a notice to quit, the landlord is 
entitled to recover against him the reasonable 
damages & costs sustained by him in an action at 
the suit of a party to whom he had contracted to 
let the premises, but to whom the tenant's wrong- 
ful act had prevented him from delivering pos- 
session. — B ramley v. Chesterton (1857), 2 

C. B. N. S. 592 ; 27 L. J. C. P. 23'; 29 L. T. O. S. 
227 ; 31 J. P. 807 ; 3 Jur. N. S. 1104 ; 5 W. R. 
090 ; 140 E. R. 548. 

:~Mentd. Portman v. Middleton (1858), 27 
L. J. C. P. 231 



Past III. — Directness and Remoteness, 


111 


219. ■■' — »«] — A., a broker, contracted with B. 
for the purchase, on behalf of 0., of certain goods. 
0. refusing to accept the goods, B. sued A. for the 
breach of contract. C. had notice of the proceed- 
ings, but repudiated his liability, & A. defended 
the action unsuccessfully. In an action by A. 
against 0. for the damages & costs paid & incurred 
by him in the first action, 0. paid into ct. enough 
to cover the damages only, & it was left to the 
jury to say whether A., in defending the former 
action, had pursued the course which a prudent 
& reasonable man would have done in his own 
case. The jury having found for pltf . : — Held : A. 
was entitled to recover the costs. — B room v. 
Hall (1859), 7 C. B. N. S. 503; 141 E. R. 
911. 

Annotation: — Consd. The Mill wall, [19053 P. 155. 

220. .] — A declaration stated that pltf., 

having agreed with deft, to make for & sell to him 
bricks, to be marked as deft, might direct, deft, 
wrongfully directed pltf. to mark them with the 
name of R. Deft, knew, & pltf. did not know, 
that R. used that name as a mark on bricks made 
& sold by him, to distinguish them from bricks 
made & sold by other persons, & pltf., by so mark- 
ing the bricks to be made for deft., would become 
liable to legal proceedings for damages at the 
suit of R. Pltf., in ignorance of the consequences, 
& of R.’s rights, marked the bricks as directed by 
deft., & delivered them to him. R. thereupon 
filed a bill against pltf., & pltf. compromised such 
suit by paying R. a large sum of money for his 
damages, costs & expenses, & was also compelled 
to pay large sums of money for the costs of his 
own necessary defence to the suit. On demurrer : 
— Held : the declaration disclosed a good cause of 
action, on the ground that the natural conse- 
quence of deft.’s act being to plunge pltf. into the 
Ch. suit, & thereby to cause liim to incur costs & 
expenses, pltf., whether or not ho was liable to 
the suit, had a good cause of action against deft, 
to recover the damages so sustained. — Dixon v. 
Fawcus (1801), 3 E. & E. 537 ; 30 L. J. Q. B. 137 ; 
3 L. T. 093 ; 7 Jur. N. 8. 895 ; 9 W. R. 414 ; 121 
E. R. 544. 

Annotations : — Refd. Burrows v. Rhodes, [1899] 1 Q. 11. 816. 

Mentd. Bow v. Hart (1905), 74 L. J. K. B. 341. 

221. .] — Pltfs. were owners of a vessel 

chartered as a general ship from London to 
Valparaiso, with liberty to touch at the Falkland 
Islands. She had on board goods consigned to 
defts. at the Falkland Islands, & 400 barrels of 
gunpowder for Valparaiso. When she arrived at 
the Falkland Islands, it was necessary for her to 
unload her gunpowder before she could enter the 
harbour. Defts. accordingly lent the captain a 
vessel in which temporarily to stow the powder. 
Subsequently, defts. removed the powder into 
another vessel, which was not a proper one for 
the purpose, & the latter vessel went down with 
the powder on board. The captain went on to 
Valparaiso, & not having delivered the gunpowder 
or otherwise satisfied the consignees, he was sued 
by them. The captain defended the action & 
was defeated, incurring considerable costs in so 
doing : — Held : though defts. were liable to pltfs. 
for the value of the gunpowder, they were not 
liable for the costs incurred in defending the action 
at Valparaiso. 

The question is, whether pltfs. have given any 
evidence that their incurring the litigation they 
did at Valparaiso was a reasonably necessary 
consequence of the wrong done to them by defts. 
I think the costs incurred in a defence which was 
wholly untenable was a useless & wasteful ex- 
penditure of money, which pltfs. have no right to 


call upon defts. to reimburse them for (Williams, 
J.). — Konneberg v. Falkland Islands Co. 
(1864), 17 0. B. N. S. 1 ; 4 New Rep. 243 - 9 34 
L. J. C. P. 34 ; 10 L. T. 530 ; 10 Jur. N. S. 940 ; 
12 W. R. $|14 ; 2 Mar. L. C. 30 ; 144 E. R. 1. 

222. — ■■ « ] — A boat-staging or suspended 
latform, put up for pltfs. by deft, under a contract 
etween them, to enable pltfs. to paint a house, 

fell, through being insecurely fastened by deft., & 
hurt a painter in the employment of pltfs. He 
brought an action against pltfs. for injuries sus- 
tained in consequence of the defective state of the 
boat-staging. Pltfs. settled the action by paying 
to the painter £125, & then sued deft, for beach 
of his contract : — Held : deft, was liable under the 
contract, but inasmuch as pltfs. had employed a 
competent contractor to put up the boat-staging & 
there was on the facts no evidence of negligence 
by pltfs., they were not liable to their servant for 
the injury he had sustained, & therefore the money 
which they had paid to settle his action was not 
recoverable as damages from the deft, for his 
breach of contract. — K iddle v . Lovett (1885), 10 
Q. B. D. 005 ; 34 W. R. 518. 

Annotations: — Refd. Mowbray v. Merry weather, [1895] 

2 Q. B. 640. Mentd. Biddle v. Hart, [1907] 1 K. B. 649. 

223. .] — V. & Co. hired some sacks from 

O. to unload a cargo of peas. While one sack was 
being hoisted out of the ship it gave way, & a 
labourer named B. was injured. B. brought an 
action in the county ct. against V. & Co., & 
recovered £25 & costs. V. & Co. appealed against 
this decision, but the appeal was dismissed with 
costs : — Held : the sack was not reasonably fit 
for the purpose for which it was supplied, & there- 
fore, the action in the county ct. not having been 
Unreasonably defended, V. & Co. could recover 
against O. the £25 damages, the costs they had to 
pay B., & their own costs in that ct., but the costs 
of the appeal could not be recovered. — V ogan & 
Co. v. Oulton (1899), 81 L. T. 435 ; 10 T. L. R. 
37, C. A. 

Annotation : — Mentd. Scott v. Foloy, Aikman (1899), 5 

Coin. Cas. 53. 

224. .] — Deft, conveyed part of a building 

estate in fee simple as beneficial owner to pltfs. 
Pltfs. had notice both on the face of & outside the 
conveyance that previous purchasers of parts of 
the estate had rights of way over a road. As 
between pltfs. & deft., however, the former were 
to take the land discharged from those rights. 
The conveyance contained no express covenants 
for title nor any qualification of the implied 
covenants. Pltfs. entered on the land & blocked 
up the road, & a previous purchaser claimed 
£5,000 damages from them for doing so. Pltfs. 
gave notice to deft. &, under protest, went to 
arbn. An award was made giving the previous 
purchaser £510. Pltfs. still disputed his right, & 
he brought an action in which, on a special case, 
pltfs. were held liable to pay him the £510 Sc 
interest, & the costs of the arbn. proceedings Sc 
of the action. They paid these sums, & brought 
this action claiming from deft, repayment of the 
money thus paid & of their own costs of the arbn. 
& action : — Held : (1) pltfs. were entitled to bring 
an action for damages under deft.’s implied 
covenants for title ; (2) their knowledge of the 

previous purchaser’s rights did not prevent them 
from making this claim, Sc deft, was liable to 
indemnify them, & must repay the £510 & interest 
& the costs which they had paid to the previous 
purchaser, Sc must also pay to them subsequent 
interest on the £510 Sc their costs of the arbn. 
proceedings as between solr. & client, but he need 
not ay their costs of the special -case . — Great 
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Damages. 


Sect. 4. — Recovery of c osts and expenses : Sub-sect. 2.] 

Western Ry. Co. v*. Fisher, [1905] 1 Ch. 310; 
74 L. J. Ch. 241; 92 L. T. 104; 53 W. R. 
279. 

225, .1 — Pltfs. gave defts. an open cover 

slip by which they undertook to reinsure defts. to 
the extent of one-half their interest up to £1,000 
on certain shipments of lumber. Pursuant to 
the cover slip, pltfs. reinsured defts. by two 
policies respectively on interests by two vessels. 
Under the policies defts. claimed A were paid by 
pltfs. sums amounting to £1,354 4s. 10 d. Defts. 
subsequently recovered from the shipowners 
damages by reason of having been induced to pay 
losses on the two vessels by fraudulent misrepre- 
sentations of an official in their employment. 
The measure of the damages so recovered by defts. 
was the sum which upon inquiry appeared to 
flow from the liability of defts. as insurers in respect 
of the two vessels, A included the £1,354 4s. 10 d. 
Pltfs. then sued defts. for the repayment of the 
£1,354 4*. lOd. as money received by them to the 
use of pltfs. : — Held : defts. were entitled to deduct 
from the £1,354 4s. 10 d. the reasonable expenses of 
recovering that sum from the owners. — Assicura- 
zioni Generali De Trieste v. Empress Assur- 
ance Oorpn., Ltd., [1907] 2 K. B. 814; 70 

L. J. K. B. 980 ; 97 L. T. 785 ; 23 T. L. R. 700 ; 
51 Sol. Jo. 703 ; 10 Asp. M. L. C. 577 ; 13 Com. 
Cas. 37. 

220. Defence conducted by third party — 

In name of but without consent of defendant.] — 

By a policy of insurance defts. insured the assured 
in respect of accidents caused by his employees 
when in charge of his horsedrawn vehicles. The 
total liability of defts. was limited to £300 for all 
claims for compensation A costs, charges A ex- 
penses, paid or payable in respect of or arising out 
of any accident or occurrence, & defts. were to be 
entitled, in the name & on behalf of the assured, 
to take over & have the absolute control of all 
negotiations & proceedings which might arise in 
respect of any accident or claim. There was a 
further provision that defts. might pay the 
maximum sum to the assured in the case of any 
one accident or occurrence, A thereupon their 
liability in respect of that accident or occurrence 
should cease, but if the assured desired defts. to 
continue the defence he should pay A make good 
all costs A expenses incurred thereby. Two 
persons who had been injured by an accident 
caused by a cart belonging to the assured brought 
actions against him claiming damages. The 
assured gave notice thereof to defts., A they de- 
fended the actions, the assured not being consult ed 
nor having anything to say as to the advisability 
of defending the actions. The actions resulted 
in verdicts against the assured for £200 A £175 
respectively. The costs in these actions recover- 
able by the two pltfs. against the assured amounted 
to £218, A as he did not pay those costs an execu- 
tion was levied on his goods, A to get rid of this 
he had to pay the £218, which lie now claimed to 
recover from defts. : — Held : although there were 
two accidents there was only one occurrence 
within the meaning of the policy, A therefore 
defts.’ limit of £300 applied, but defts. having 
defended the actions in the name of the assured 
without his consent they incurred a common law 
liability for the costs, A were, therefore, liable to 
repay the £218 which the assured had been com- 
pelled to pay. — Allen r. London Guarantee A 
Accident Co., Ltd. (1912), 28 T. L. R. 254. 

227. .] — A shipping co. had a preferential 

right to occupy a certain berth in a dock A were 


not entitled to use any other berth in the same 
port. The agreement between the two cos. pro- 
vided that in the event of any accident beyond the 
control of the dock co. which caused loss or delay 
to the shipping co. the latter should be entitled 
to use some other berth, the dock co. being under 
no liability to make good or pay compensation 
for such loss or delay. On Oct. 28, 1911, the 
slapping co.’s steamer P. arrived in the port, A 
found that the particular berth to which she should 
have gone was occupied by the steamship B., 
belonging to a Dutch co., which had gone to the 
berth A remained there contrary to the orders of 
the dock co. Owing to shortness of water in the 
dock the B. could not be moved to admit of the 
P. occupying the berth, A the P. accordingly went 
into an inner dock by the direction of the dock 
co., A by reason of shortness of water was detained 
there for a week, A consequently lost a complete 
round voyage. A portion of her cargo was shut 
out, A taken on by the next steamer of the line. 
The shipping co. claimed from the dock co. 
damages for the delay suffered by the P. A the 
dock co. in turn sued the owners of the B. to 
recover any damages they might be called upon to 
pay to the shipping co. : — Held : the owners of 
the B. were not liable to pay the dock co.’s costs 
in defending the action brought by the shipping 
co., because it was unreasonable for the dock co. 
to defend the action. — South Wales A Liverpool 
S.S. Co., Ltd. v. Nevill’s Dock A By. Co., Ltd., 
Nevill’s Dock A Ry. Co., Ltd. v. Maatschappij 
S.S. Bestevaer, Rotterdam (1913), 108 L. T. 
508 ; 29 T. L. R. 301 ; 12 Asp. M. L. C. 328 ; 
18 Com. Cas. 124. 

228. Must be necessary & proximate conse- 
quences of breach.] — A. sold a picture to B., 
warranting it a Claude. B. sold it to J., A war- 
ranted it a Claude to him. The picture was not 
a Claude, A J. brought an action against B. on 
the warranty. B. defended the action, A J. 
recovered damages A costs against him. B. then 
brought an action against A. upon the first, war- 
ranty : — Held: B. was in this action entitled to 
recover against A. the amount of the damages A 
costs that B. had paid to J., A also the costs in- 
curred by B. in defending the first action. — 
Pennell v. Woodburn (1835), 7 C. A P. 117, 

N. P. 

Annotation .—Reid. Penley v. Watts (1841), 7 M. & W. G01. 

229. .] — A ship’s husband covenanted 

that his ship should at one port take in a quantity 
of brandy A convey it to another port, A there 
receive a cargo of fruit, etc., which the freighters 
of the ship covenanted to supply. He did not 
take the brandy, A the freighters did not furnish 
a full homeward cargo, for which he recovered 
damages against them. They afterwards brought 
an action against his widow A representative to 
recover damages for the breach of his covenant : — 
Held : they could not recover in any shape, in 
that, action, either the damages they had paid him 
or the costs they had incurred in defending the 
former action, although they were prevented from 
obtaining the homeward cargo by the neglect of 
the ship’s husband in not taking in the bra*idy. 

On the question of damages, they must be the 
necessary A immediate consequence, A not so 
remote as those sought to be recovered (Tindal, 

O. J.). — Walton v. Fothergill (1835), 7 C. A P. 
392, N. P. 

230. .] — A. contracted with B. to repair 

a steam threshing-macliine, undertaking to get it 
ready for harvest time. A new fire-box being 
needed, 0. engaged to make one for A., in about a 
fortnight, but failed in the performance of his 
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contract, & A., who had paid 0. for the article, was 
obliged to get one made elsewhere, at an additional 
co 3 t, but this he did not do in time to enable him 
to perform his contract with B., although there was 
ample time for him to have done so after 0. had 
broken his contract. B. sued A., who paid him 
£20 to settle the action : — Held : A. was entitled 
to recover from C. the sum he had paid him for 
the fire-box, & the extra cost incurred in getting 
another, but the compensation paid by A. to B. 
was not such a damage as might fairly & reasonably 
be considered either as arising naturally from C.’s 
breach of contract, or such as might reasonably 
be supposed to have been in the contemplation 
of the parties, at the time they made the contract, 
as the probable result of the breach of it. — Portman 
v. Middleton (1858), 4 C. B. N. 8. 322 ; 27 
L. J. 0. P. 231 ; 4 Jur. N. 8. 689 ; 6 W. R. 598 ; 
140 E. It. 1108 ; sub nom. Portman v. Nichol, 
31 L. T. O. 8. 152. 

Annotations : — Reid. Dingle v. Haro (1859), 7 C. B. N. S. 

145 ; Gee v. L. Sc Y. Ry. (1860), 6 H. & N. 211 ; Wilson 

v. L. & Y. Ry. (1861), 3 L. T. 859. 

231. .] — Pltf. being desirous of purchasing 

a public-house A. introduced him to one 0. who 
had one to dispose of, & who referred pltf. to her 
agent B. A. volunteered to see B. on the subject, 
& accordingly went to him, & afterwards told pltf. 
that B. represented the receipts of the house to 
average a certain sum daily, upon the faith of which 
statement pltf. bought the house for £400. It 
turned out that the value of the business had been 
grossly exaggerated, & pltf. without any notice 
to A., & without making any inquiry brought an 
action against C., charging her with a deceitful 
representation on the sale. B. swore at the trial 
that he never made any such representation as A. 
had stated, & the jury being satisfied that A.’s 
statement was false, returned a verdict for deft. 
Pltf. then sued A. for the damages he had sustained 
from his false representation, when the jury gave 
him £300, being the difference between the price 
he paid for the business, & the sum for which lie 
afterwards sold it, £100 for loss of time, & 
£181 8s. (id., the costs of the abortive action 
against 0. : — Held : the action was maintainable 
so far as related to the £300 & £100, but the costs 
of the first action were not, under the circum- 
stances, the natural & proximate consequence of 
A.’s misrepresentation, & therefore were not 
recoverable. — Richardson v. Dunn (1860), 8 
0. B. N. S. 655 ; 30 L. .1. C. P. 44 ; 2 L. T. 430 ; 
8 W. R. 582 ; 141 E. R. 1323. 

232. Failure of action against third party — 

Due to defendant.] — A declaration in case, by A. 
against B., for not attending the trial of a cause 
between A. & C. in obedience to a subpoena, 
alleged that A. had a good cause of action against 
0., & that the testimony of B. was material for 
evidence for A. on that trial ; & that, in con- 
sequence of such non-attendance, A. was compelled 
to withdraw the record, & became liable to pay 
to the then deft, the costs of the day, & also 
incurred costs in preparing for trial. B. pleaded 
not guilty, leave & licence, & that A. might have 


proceeded to the trial without his testimony : — 
Held : B. having admitted, by his course of 
pleading, that A. had a good cause of action against 
0., it wag not competent to B. to avail himself 
of the record in that suit, which was put in by A. 
for the purpose of showing that such a record 
existed & had been withdrawn, to show that the 
declaration therein was so defective that a verdict 
thereon would have been fruitless. 

Pltf. is entitled to recover all the costs he has 
been put to by the non-attendance of deft, as a 
witness, that is, the costs incurred in going down 
to a fruitless trial, & the costs he has become 
liable to pay to the opposite party in consequence 
of the withdrawal of the record (Coltman, J.). — 
Needham v. Fraser (1845), 1 0. B. 815 ; 3 
Dow. & L. 190 ; 14 L. J. O. P. 256 ; 5 L. T. O. 8. 
199 ; 9 Jur. 734 ; 135 E. R. 764. 

Annotations: — Retd. Coulingr v. Coxe (1848), 6 C. B. 703. 

Mentd. Cornett v. Hooker (1850), 15 L. T. t). S. 69 ; Marshall 

v. York, Newcastle, & Berwick Ry. (1851), 11 C. B. 398. 

233. Collateral contracts.] — Pltf. con- 

tracted with a tramways co. to construct a tramway 
for them in a public road, & made a sub-contract 
with deft.’s, an asphalte co., under which the latter 
undertook to lay the asphalte & to keep it in good 
repair <fe condition for twelve months. In con- 
sequence of the defective state of the asphalte 
within that period one II. who was driving along the 
road, was thrown out of his cart & injured. H. 
thereupon brought an action against the tramway 
co. who gave notice to pltf. Pltf. then called upon 
defts. to defend H.’s action but they declined to 
have anything to do with it. Pltf. resisted H.’s 
claim & ultimately compromised it for £70 but was 
obliged also to pay £40 for the costs of H.’s attorney, 
& expended £18 more for the costs of defending 
the action. The jury found that the course taken 
by the pltf. in resisting & ultimately compromising 
H.’s action was a reasonable & proper one : — Held : 
defts. were liable for the £70 but not for the £40 
or the £18, these latter charges not being the natural 
or necessary consequence of their default, the 
contracts between pltf. & the tramway co. & 
between pltf. & defts. being separate & independent 
contracts. — Fisiier v. Val de Travers Asphalte 
Co. (1876), 1 C. P. D. 511 ; 45 L. J. Q. B. 479 ; 
35 L. T. 366. 

Annotations : — Reid. Hammond v. Bussey (1887), 20 Q. B. P. 

79 ; Aldus v. Great Western Colliery Co., [1899]! Q. B. 

413. Mentd. Hornby v. Cardwell (1881), 8 Q. B. D. 329 ; 

The MUlwall (No. 2) (1905), 74 L. J. P. 82. 

234. .] — Bostock & Co., Ltd. v. 

Nicholson & Sons, J/td., No. 189, ante. 

235. Costs of conviction — Goods sold 

under warranty of soundness.] — Pltf. bought of 
defts. certain tins of fish warranted to be sound 
but in fact unsound. He had no knowledge of 
their unsoundness. The fish was seized, con- 
demned & destroyed under Public Health (London) 
Act, 1891 (c. 76), A pltf. was convicted under 
sect. 47 of that Act, as the person on whose premises 
the fish was found, <fc fined £20 & ten guineas 
costs, & he paid seven guineas costs in his defence 
at the police ct. : — Held : he was entitled to recover 
from defts. as damages, in addition to the full 


l. Failure of action against third 
party — Due to defendant .}— In an 
action brought by an infant, pltf.’s 
solr. represented to defts. that the 
infant’s next friend was qualified by 
age. In an action against the solr. : — 
Held : the measure of damages to 
which defts. in the former action were 
entitled was the costs they had 
incurred in defending the action?—. 
Fkrnkr v. Gorlitz (1915), 49 I. L. T. 
134. — IR. 

m. .] — Where deft. 

J. — VOL. XVII. 


fraudulently purports to act as agent 
for another, & in consequence pltf. 
unsuccessfully sued such other person 
for something arising out of the trans- 
action between himself Sc deft., pltf. 
Is entitled to recover the costs of the 
action against the other person as 
damages. — Hain Sc 8on r. Young 
(1903), 24 N. L. R. 460.— S. AF. 

n. — Costs of action brought 
on second contract with third party 
depending for its performance on the 
first contract. ] — W here the purchaser 


under a contract for the sale of goods 
had, on the strength thereto, entered 
into another contract for the sale of the 
same goods to a third person, & through 
default in delivery was unable to 
perform his contract with such third 
person who took proceedings Sc 
recovered damages : — Held : entitled 
to the costs paid to the third person 
under tho legal proceedings referred 
to.— Crispin Sc Co. v. Evans, Coleman 
Sc Evans, Ltd., [1922] 3 W. W. R. 
261.— CAN. 


1 
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Damages. 


Sect. 4 . — Recovery of costs and expenses : Sub-sects. 
2, 3, 4 <fc 5.] 


value of the fish, the ten guineas costs imposed by 
the magistrate Sc the seven guineas paid in his 
defence, as these two payments flowed from defts.’ 
breach of warranty but the fine of £20 could not 
be recovered in the absence of anything to show 
what consideration influenced the magistrate 
when he imposed it. — Crage v. Fry (1903), 07 
J. P.240; 1L. G. R. 253. 

Annotations : — Reid. Cointat v. Myham, [1013] 2 K. B. 220 ; 
Weld-Blundell v. Stephens, [1919] 1 K. B. 520. Mentd. 
Leslie v. Reliable Advertising & Addressing Agency, 
[1915] 1 K. B. 652. 

236. Where former action caused by wrong- 
doing of plaintiff.] — A firm of money-lender’s con- 
tracted with a firm of advertising agents that the 
latter should address a number of circulars inviting 
applications for loans with the names Sc addresses 
of a large section of the public given in a certain 
handbook, but omitting therefrom all the names of 
minor’s appearing in the handbook. By an over- 
sight the advertising agency addressed one of the 
circulars to a minor, with the result that the money- 
lenders sent the same to the addressee. They & 
their manager were prosecuted for having know- 
ingly circularised an infant. They were convicted 
Sc fined, & claimed, in a civil action against the 
advertising agency, as damages for breach of the 
contract, or the negligence in wrongly addressing 
the circular, the penalties Sc costs of prosecution, & 
defence incurred by them & their manager : — 
Held : the whole of the claim must fail, but if 
the claim could have been maintaii *d, the damages 
were not too remote. — Leslie (R.), Ltd. v . 
Reliable Advertising Sc Addressing Agency, 
Ltd., [1915] 1 K. B.052; 84 L. .T. K. B. 719; 112 
L. T. 947; 31 T. L. R. 182. 

Annotations: — Retd. Wold- Blundell v. .Stephens, [1920] 
A. C. 050. Mentd. Proops v. Chaplin (1920), 37 T. L. II. 
112. 


237. .] — Pltf. employed deft., a chartered 

accountant, to investigate the alt airs of a co. 
in which he was interested. In a loiter of instruc- 
tions to deft. pltf. inserted libellous statements 
concerning two officials of the co. Deft, handed 
the letter to his partner, who negligently left it at 
the co.’s office. The manager found it, read it, 
Sc communicated its contents to the two persons 
defamed, each of whom sued pltf. for libel Sc 
obtained judgment* against liim for damages Sc 
costs. Pltf. then sought to recover from deft, 
the amount which ho had paid for damages Sc 
costs in the libel actions as damages for breach 
of an implied duty to keep secret the letter of 
instructions. 

The jury found that it was the duty of deft, to 
keep the letter secret, that he had neglected that 
duty, and that the actions for libel & the damages 
recovered therein were the natural Sc probable 
consequence of deft’s negligence, & they awarded 

E ltf. substantial damages : — Held : the pltf.’s 
ability for damages in the libel actions did not 
result from the deit.’s breach of duty, Sc the deft, 
was liable for nominal damages only. — Weld- 
Blundell v. Stephens, [1920] A. C. 956 ; 89 
L. J. K. B. 705 ; 123 L. T. 593 ; 30 T. L. R. 640 ; 
64 Sol. Jo. 529, H. L. 


Annotations : — Reid. Proopi v. Chaplin (1920), 37 T. L. R. 
119 ; Re Polemis & FumeBs. Withy, [1921] 3 K. B. 560 ; 
The San Onofre, [1922] P. 243 : Adelaide S.8. Co. t>. R., 
11923] 1 K. B. 59. Mentd. A. & B. Taxis v. Secretary of 
State for Air, [19221 2 K. B. 328 ; Adelaide S.S. Co. v . R. 
(1922), 127 L. T. 63 ; Elliott Steam Tug Co. v. Shipping 
Controller, [1922) 1 K. B. 127. 


238. Costs of appeal.] — Vogan Sc Co. v. Oulton, 
No. 223, ante . 

239 . .] — Pltf. recovered judgment against 


defts. for damages Sc costs in an action for injuries 
sustained by reason of the negligence of defts.’ 
sub-contractors, who were brought in as third 
parties Sc who had undertaken to be answerable 
for all accidents & damages that might occur during 
the progress of the work, Sc to indemnify Sc bear 
defts. harmless therefrom. Defts. appealed, but 
the third parties, who received notice of the appeal, 
did not give any sanction or co-operation to the 
appeal, which was dismissed with costs : — Held : 
the tlxird parties were not compelled by the 
indemnity to pay to defts. the costs of the appeal. — 
Maxwell v. British Thomson Houston Co., 
[1904] 2 K. B. 342 ; 73 L. .T. K. B. 044. 

240. .] — The directors of a co. issued a 

prospectus on the faith of which B. applied for & 
was allotted shares in the co. The co. went into 
liquidation. B. brought an action, under 
Directors’ Liability Act, 1890 (c. 04), against three 
of the directors for compensation on the ground 
that the prospectus contained an untrue statement. 
Judgment was given in his favour with costs Sc 
an inquiry as to damages directed. Defts. appealed 
to the C. A. Sc the 11. L., but both appeals were 
dismissed with costs. A compromise was arrived 
at under wliich the inquiry was dropped, & B. was 
paid compensation at the rate of 15s. per share, 
his taxed costs of the inquiry, & £700 additional 
costs. Many other shareholders made claims, 
which were also compromised ; & the throe defts. 
in B.’s action & some of the other directors paid 
large .sums in this way. They did not take 
advantage of third party procedure, but brought 
this action against the remaining directors Sc the 
exors. of three of them, who had died since the 
prospectus was issued, to enforce, under sect. 6, 
of the above Act, contribution by them of their 
share of the compensation which had been paid : — 
Held : they were not liable to contribute in respect 
of the costs of the appeals from the decision in 
B.’s case. — Shephkaud v. Bray, [1906] 2 Ch. 235 ; 
75 L. J. Ch. 033 ; 95 L. T. 414 ; 22 T. L. R. 025 ; 
13 Mans. 279 ; on appeal , [J907] 2 Ch. 571, C. A. 
Annotation : — Mentd. Geipel v. Poach, [1917] 2 Ch. 108. 

As to costs in actions brought by or against 
agent .] — See Agency, Vol. I., pp. 480-488, 
531-533, 005-607, Nos. 1048, 1654-1050, 1058, 
1060, 1880, 1899-1901, 2791, 2790-2708, 2801, 
2803, 2801. 

Third party procedure generally.] — Sec Practice 
Sc Procedure. 


Sub-sect. 3. — Under Contracts of Indemnity. 
See Guarantee. 


Sub -sect. 4. — Action on Covenants in, and 
Assignments of Leases. 

See Landlord Sc Tenant. 


Sub -sect. 5. — Scale on which Costs Recover- 
able. 

241. Order for payment to plaintiff made in 
previous action — Costs cannot be claimed as 
damages in fresh action.] — In an action for 
malfeasance, whereby pltf. incurred costs in judicial 
proceedings, if there is an order of another ct. for 
deft, to pay the costs of these proceedings to pltf., 
he can neither recover as special damage, the sum 
at which they are taxed, not the extra cost as 



Part III.— Directness and Remoteness. 


115 


ttomey. — H athaway v. 
151, N. P. 

v. Biddulph (1827), 12 

v, Litchfield (1835), 1 Scott, 
Glamorganshire Canal Co. 
date of Crippen, [1911] P. 108. 

242. .] — Deft, having entered into a 

contract for the sale of an estate to pltf., the latter 
objecting to the title, a bill in equity was filed 
against him for not completing the purchase, 
which bill was ultimately dismissed with costs. 
In an action against the vendor to recover damages 
for the breach of contract : — Held : he was not 
entitled to the extra costs of the equity suit. — 
Hodges v. Litchfield (Earl) (1835), 1 Bing. N. C. 
492 ; 1 Scott, 443 ; 1 Hodg. 40 ; 131 E. R. 1207. 
Annotation : — Folld. Malden v. Fyson (1847), 11 Q. B. 292. 

243. When order for taxation made in previous 
action — Whether taxed costs only recoverable.] — 

In an action for a malicious arrest pltf. can recover 
no damages for extra costs. 

Pltf. has recovered already in the shape of taxed 
costs all the costs which the law allows, & it cannot 
be that an action may be sustained for the surplus 
(Mansfield, C.J.). — Sinclair v. Eldred (1811), 

4 Taunt. 7 ; 128 E. It. 229. 

Annotations : — Folld. Webber v. Nicholas (1826), Ry. & M. 
419; Jenkins v. Biddulph (1827), 12 Moore, C. P. 390. 
Consd. Hodges v. Litchfield (1835), 1 Scott, 443. Distd. 
Howard v . Lovegrove (1870), 23 L. T. 396. Reid. Nowel 
v. Roake (1827), 6 L J. O. S. K. B. 26 ; Saxon v . CaRtlo 
(1837), 6 Ad. & Ei. 652. Mentd. Nicholson v. Coghill 
(1825), 4 B. & C. 21 ; Webb v. Hill (1828), 3 C. & P. 485 ; 
Doe d. Drax v. Filliter (1843), 11 M. & W. 80 

244. .] — In an action for maliciously 

holding pltf. to bail he is entitled in the calculation 
of damages to recover, not merely the taxed costs, 
but the costs as between attorney & client. — 
Handback v. Thomas (181(5), 1 Stark. 30(5, N. P. 
Annotations N.F. Webber v. Nicholas (1826), Ry & M. 

419 ; Grace v. Morgan (1836), 2 Bing. N. C. 534 ; Holloway 
v. Turner (1845), 6 Q. B. 928. Dista. Howard v. Lovegrove 
(1870), 19 W. R. 188. 

245. .] — In an action for malicious 

arrest, pltf. cannot recover damages for the extra 
costs. — W ebber v . Nicholas (1828), Ry. & M. 
419. 

Annotation : — Refd. Doo d. Drax v. Filliter (1843), 11 
M. & W. 80. 

246. .] — In an action against the sheriff 

for a false return of non eat inventus , per quod pltf. 
was outlawed, pltf. cannot recover the extra costs 
of the outlawry. — Jenkins v . Biddulph (1827), 

1 Bing. 100 ; 12 Moore, O. P. 390 ; 5 L. J. O. S. C. P 
138 ; 130 E. R. 729. 

Annotations: — Folld. Hodges v. Litchfield (1835), 1 Scott. 
443 ; Grace v. Morgan (1830), 2 Bing. N. C. 534. 

247. .] — In an action for mesne 

profits pltf. is entitled to receive only the taxed 
costs of the ejectment, & not the extra costs. — 
Doe v. Hare (1833), 2 Dowl. 245 ; 4 Tyr. 29. 
Annotation* Reid. Doe v. Filliter (1844), 13 M. & W. 47. 

Mentd. Barber v. Brown (1856), 1 C. B. N. S. 121; 
Peruvian Guano Co. v.. Droyius (1887), [18921 A. C. 170, n. 

248. .] — In an action for a malicious 

distress, pltf. cannot recover his extra costs as 
between attorney & client, incurred in an action of 
replevin which pltf. had brought to recover the 
goods distrained. — G race v . Morgan (1830), 2 
Bing. N. C. 534 ; 1 Hodg. 398 ; 2 Scott, 790 ; 5 
L. J. C. P. 180 ; 132 E. R. 208. 

Annptrihms Folld. Doe r. FlUiter (1844), 13 M. & W. 47. 
Distd. Howard r. Lovegrove (1870), 23 L. T. 396. 

249. .] — In a case for malicious arrest 

pltf. is entitled to recover costs incurred in the 
former suit beyond the taxed costs in that suit. — 
Gould v. Barratt (1838), 2 Mood. & R. 171. 

250. .] — Where the costs of an 

ejectment have been taxed, pltf. cannot, in an 
action for mesne profits, recover costs as between I 


between himself & his a 
Barrow (1807), 1 Camp. 

Annotations -Apld. Jenkins 
Moore, C. P. 390 : Hodges 
443. Mentd. Blakemore v. 
(1835), 1 Gale, 78 ; in the Ei 


attorney & client, & it makes no difference that the 
costs have been taxed on the application of deft. — 
Doe v . Filliter (1844), 13 M. & W. 47 ; 13 
L. J. Ex. 275* 3 L. T. O. S. 184 ; 153 E. R. 20. 
Annotation : — Refd. Swinfen v. Chelmsford (1860), 4 H. & N. 

890. 

251. .] — A ct. of summary juris- 

diction made an order under Public Health Act, 
1875 (c. 55), s. 90, upon the owner of premises to 
comply with a notice served upon him by the local 
authority requiring him to abate a nuisance upon 
the premises. The ct. of quarter sessions dismissed 
an appeal against the order but stated a case. 
The High Ct. ordered that the order of quarter 
sessions should be quashed, & instead thereof 
judgment entered for the owner, & that the local 
authority should pay to the owner the costs of the 
two appeals. These costs were taxed & paid to 
the owner by th local authority. The expenses 
incurred by the owner in promoting the appeals 
exceeded the costs so paid to him. All the expenses 
incurred by the owner throughout the proceedings 
were reasonably & properly incurred ; — Held : 
the owner’s expenses of the proceedings in the ct. 
of summary jurisdiction & the difference between 
his costs taxed as between party & party & Ins 
actual expenses of the two appeals were not damage 
for winch he was entitled to compensation under 
the above Act, sect. 308. — Barnett v. Eccles 
Corpn., [1900] 2 Q. B. 423 ; 09 L. .T. Q. B. 834 ; 
83 L. T. 00 ; 04 J. P. 692 ; 10 T. L. R. 463, C. A. 
Annotations : — Consd. G. W. Ry. Co. v. Fisher, [1905] 
1 Cli. 316. Refd. WifTon v. Bailey & Romford U. C., 
[1914] 2 K. B. 5. Mentd. Hobbs v. Winchester Corpn. 
(1910), 79 L. J. K. B. 1123. 


252. Where no taxation in previous action — 
Previous judgment reversed on writ of error — 
Full costs recoverable.] — In an action for mesne 
profits, pltf. may recover by way of damages, 
costs incurred by him in a ct. of error in reversing 
a judgment in ejectment obtained by deft. 

There can be no doubt that the ct. of error could 
not award costs to pltf. But the expenses incurred 
in the ct. of error were part of the damages sust ained 
by pltf. by reason of his having been wrongfully 
kept out of possession by the act of deft., & I think 
that the jury might reasonably consider the costs 
between attorney & client as the measure 
of the damages wliich he had sustained (Lord 
Tenderden, O.J.). — Nowell v. Roake (1827), 
7 B. & €. 404 ; 1 Man. & Ry. K. B. 170 ; 

0 L. J. O. S. K. B. 20 ; 108 E. R. 774. 

Annotations : — Consd. Symonds v. Pago (1830), 1 Cr. & J. 29. 

Refd. Doe v. Filliter (1844), 13 M. & W. 47. Mentd. 

Doe d. Capps v. Capps (1837), 5 Dowl. 634. 

Sec, now, R. 8. C. Ord. 58, r. 4. 

253. Action for ejectment — Full costs 

recoverable.] — The costs of an ejectment may be 
recovered in an action for mesne profits, though 
deft, has appeared & pleaded in the ejectment, & 
no costs have been taxed. — Symonds v. Page 


(1830), 1 Or. & J. 29 ; 148 E. R. 1322. 

Annotation .— Consd. Doe v. Filliter (1844), 13 M. & W. 47. 

254. .] — Where there is judg- 

ment by default in an ejectment pltf. may in an 
action for mesne profits recover all the expenses 
he has been necessarily put to in the ejectment, 
& is not limited to the taxed costs as between 
party <fc party. — Doe p. Huddart (1835), 2 Or. M. 
& R. 310 ; 4 Dowl. P. C. 437 ; 5 Tyr. 840 ; 150 


E. R. 137. 

Annotations : — Refd. Doe v. Filliter (1844), 13 M. & W. 47. 
Mentd. Freeman Cooke (1848). 2 Excli. 654; Kcppr. 
Wiggett (1850), 10 C. B. 35 ; Litchfield v. Ready (1850), 
5 Exch. 939 ; katthew v. Osborne (1853), 13 C. B. 910 ; 
Wilkinson t>. Kirbv (1854), 15 C. B. 430 ; Cammelh; 
Sewell (I860). 5 H. & N. 728 ; Irving v. Cuthbertson 
(1860), 6Jur. N. S. 1211. 

255. Costs disallowed In previous action — 

i 2 
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Sect. 4. — Recovery of costs and expenses: Sub-sect . 
5. Sect. 5.] 

Not recoverable.] — A deft, on whose application a 
judgment has been set aside, for irregularity in 
practice, without costs, cannot recover such costs 
as damages in an action of trespass against pltf.’s 
attorney for taking the goods under colour of the 
judgment. — L oton v . Devereux (1832), 3 B. & Ad. 
343 ; 1L.J.K. B. 103 ; 110 E. R. 129. 

Annotations : — Diftd. Pritchet v. Boevey (1833), 1 Cr. & M. 
775. Mentd. Codrington v . Lloyd (1839), 8 Ad. & El. 449. 

256. .] — M. agreed with F. to 

purchase land of him. On production of F.’s 
title, M. objected to it. F. insisted that it was 
good, Sc gave notice that he should sell at M.’s 
risk. M. then filed a bill against F. for a specific 

E erformance, & the question of title was referred 
y the Ct. of Ch. to a master, who reported that F. 
had not a good title, whereupon the bill was dis- 
missed without costs on either side, that being the 

S ractice of the Ct. of Ch. in such cases : — Held : 

[. could not recover from F., as damages for 
breach of the contract, costs incurred by M. in 
the Ch. suit. — Malden v. Fyson (1847), 11 Q. B. 
292 ; 17 L. J. Q. B. 85 ; 12 Jur. 228 ; 116 E. R. 
480 ; previous proceedings (1840), 9 Bcav. 347. 
Annotations : — Reid. Swinfen v. Chelmsford (1860), 5 H. & N. 
890 ; Thomas v. Howlands (1886), 3 T. L. R. 148. Mentd. 
Onions v. Cohen (1865), 2 Hem. & M. 354. 

257. .] — J. deposited with a banking 

co., with whom he kept an account, the certificates 
of some railway stock belonging to him. He also 
gave to the bank, in the name of the manager, 
a power of attorney to receive ' he dividends on the 
stock, which were to be carried to the credit of his 
current account. He paid a small commission to 
the bank for keeping his account. The certificates 
were placed in a strong box in the room of the 
manager, of which box he kept the key. Other 
securities, some of which were the property of 
the bank, were kept in the same way. No entry 
was made by the bank in any book of the securities 
which were placed in their custody. The manager 
improperly sold the railway stock, & executed 
forged transfers to the purchasers. When the 
forgery was discovered J. instituted suits in Oh. 
against the purchasers & the railway co. to recover 
the stock. In those suits lie was successful, but 
he was deprived of his costs of the suits on the 
ground that he had been guilty of negligence, 
inasmuch as in one case he had given the railway 
co. the office of the bank as his address, stating that 
the manager was his agent, Sc in the other case had 
given a club as his address. In both cases the 
manager of t.he bank obtained possession of letters 
which the railway co. Rent to ask whether the 
transfer was correct, & answered the letters 
affirmatively in the name of ,7. The bank being 
afterwards wound up, J. carried in a claim for costs 
of the suits as damages winch he had sustained 
by reason of the negligence of the bank : — Held : 
the bank were gulity of negligence as to the 
certificates, Sc were liable for the consequences of 
their negligence, but the costs of the suit were not 
a direct Sc necessary consequence of the negligence 
of the bank, A, therefore, t he bank were not liable 
for those costs . — Re United Service Co., 
Johnston’s Claim (1871), 0 Ch. App. 212; 40 
L. J. Ch. 280 ; 24 L. T. 115 ; 19 W. R. 457, L. J.T. 

Annotations : — Mentd. Leoao v. Martin (1873), L. R. 17 Eq. 
224 ; Arnold v. Cheque Bank (V876), 34 L. T. 729 ; Re 
Cooper, Cooper v. Vesey (1882), 20 Ch. D. 611 ; Jobson v. 
Palmer, [1893] 1 Ch. 71. 

258. No order as to costs In previous action — 
Costs paid may be reoovered.] — A rule having been 
obtained for discharging a party illegally arrested, 
was referred by the ct. to a judge at chambers, who 


ordered the applicant to be discharged, & offeree 
to give him the costs of his application if he wouli 
undertake to bring no action for the arrest, but or 
his refusal, made no order about costs. An actior 
of trespass Sc false imprisonment was afterwards 
brought, laying as damage, that pltf. had beer 
obliged to pay, Sc had paid, a large sum of money 
in order to procure his discharge. There was nc 
distinct evidence of payment of the money by pltf 
to his attorney : — Held : pltf. was entitled tc 
recover his costs as special damage in this form o' 
action, but as the declaration alleged actua 
payment of them by him, he could not recover 
that part which he had not paid, but so mucl 
only as had been advanced on his account, by his 
attorney, as for so much money paid by himself, 
through an agent. — Pritchet v. Boevey (1833), 
1 Cr. Sc M. 775 ; 3 Tyr. 949 ; 2 L. J. Ex. 251. 
Annotation: — Reid. Richardson v. Cliasen (1847), 10 Q. B. 

756. 

259. Extra costs — Awarded as damages or 
application under Companies Act, 1862 (c. 89) 

s. 35.] — Upon motion, under Companies Act, 186k 
(c. 89), s. 35, for an order to remove the appct.’f- 
name from the register of shareholders of a new 
co. wliich he had never agreed to join, the ct., 
holding the conduct of the new co. in putting hiir 
on their list wholly unjustifiable, gave him, ir 
addition to the costs of his appln., Sc by way of 
damages sustained by him, the legal expenses 
which he had been occasioned by the co.’s conduct. 
— Re New Quebrada Co., Ltd., Pontifex’s Case 
(1807), 80 L. .T. Ch. 903 i 15 W. R. 955. 

260. Not recoverable as damages in same 

action.] — I am of opinion that it is not according 
to law to give to a party by way of damages the 
costs as between solr. & client- of the litigation ir 
which the damage is recovered (.Tessel, M.R.). — 
Cockburn v. Edwards (1881), 18 Ch. D. 449; 
51 JL. J. Ch. 40 ; 45 L. T. 500 ; 30 W. R. 440, C. A. 

Annotations : — Mentd. Craddock v. Rogers (1884), 53 L. J. Ch 

968 ; Pooley’s Trustee v. Whotham (1886), 33 Ch. D. Ill ; 

Andrews v. Barnes (1888), 39 Ch. D. 133 ; Bright r. 

Campbell (1889), 41 Ch. D. 388 ; Simmons v. London Joint 

Stock Bank, Little v. London Joint Stock Bank, [1891 j 

1 Ch. 270 ; Stokes i\ Prance, [1898] 1 Ch. 212; The 

Swiftsure (1900), 16 T. h. R. 275 ; Wrigley v. Gill, [1906. 

1 Ch. 165 ; Nocton v. Ashburton, [1914] A. C. 932. 

261. Recoverable when reasonably in- 

curred.] — Amus v. Great Western Colliery Co., 
No. 215, ante. 

262. .] — The charterer, having been 

compelled in an action to pay damages to a 
stevedore for personal injuries sustained by reason 
of the defective condition of the vessel ; — Held : 
lie was entitled to recover such damages Sc all costs 
incurred from the persons from whom he chartered. 

Pltf.’s own costs should include solr. Sc client 
costs, subject to taxation, because if it was reason- 
able for him to defend the action it was inevitable 
that he should incur those costs (Bigham, J.). — 
Scott v. Foley, Airman & Co. (1899), 16 T. L. R. 
55 ; 5 Com. Cas. 53. 

263. .] — In an action for an injunc- 

tion against an adjoining owner Sc his builder to 
restrain an interference with light Sc •for trespass, 
the builder severed in his defence from his employer 
Sc appeared separately at the trial, when an 
injunction was granted with costs against deft., 
the adjoining owner : — Held : under the cir- 
cumstances, the builder was entitled to complete 
indemnity, & to an order for the payment of his 
solr. Sc client costs by his co-deft. — Born v. 
Turner, [1900] 2 Ch. 211 ; 69 L. J. Ch. 593 ; 48 
W. R. 097 ; 44 Sol. Jo. 502. 

264. .] — Great Western Ry. Co. 

v. Fisher, No. 224, ante. 
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Part HI.— -Directness and Remoteness. 


98S .] — Owing chiefly to the 

negligence of defts.’ servants a steamship of 
deftef came into collision with another steamship 
& sank in pltfs.’ canal. Pltfs. employed tugs to 
assist* vessels past ths wreck, & after removing it 
sold it to a purchaser, who refused to carry out 
his bargain. Pltfs. then sued the purchaser A 
obtained judgment with costs. In an action by 
pltfs. against defts. to recover the expenses incurred 
through the sinking of defts.’ steamship -.—Held : 
as pltfs. had acted reasonably in employing the 
tugs A in suing the purchaser, there must be 
included in the expenses which they were entitled 
to recover the expense of employing the tugs A 
sucii costs of the action against the purchaser as 
had been necessarily incurred though they had not 
been allowed on taxation. — The Solway Prince 


(1914), 31 T. L. R. 56. 

In contracts of indemnity.] — See Guarantee. 

In action for maintenance.] — See Action, Vol. T., 
p. 88, Nos. 721-725. 

266. .] — Hulton (E.) & Oo., Ltd. v. 

Mountain (1921), 37 T. L. Ii. 869, G. A. 


Sect. 5.— REMOTENESS AND INTERVENING 
CAUSE. 


Liability of baillee.] — See Bailment, Vol. III., 
pp. 53 et acq. 

267. General rule.] — The rule of law appears 
to me to be now well established, that if deft.’s 
breach of contract or duty is the primary A sub- 
stantial cause of the damage systained by pltf., 
defts. will be responsible for the whole loss, though 
it may have been increased by the wrongful con- 
duct of a third person, A although that wrongful 
conduct may have contributed to the loss (Lord 
Alverstone, C.J.). — De La Bere v. Pearson, 
Ltd., [1907] 1 K. B. 483 ; 76 L. J. K. B. 309 ; 
96 L. T. 425 ; 23 T. L. R. 264 ; affd., [1908] 1 K. B. 
280, C. A. 


Annotation: — Apld. H.M.S. London, [1014] P. 72. 

268. .] — Children’s cases are always 

troublesome. They are the commonest cases of 
the general rule that a person who, in neglect of 
ordinary care, places or leaves his property in a 
condition which may be dangerous to another may 
be answerable for the resulting injury, even though 
but for the intervening act of a third person or of 
pltf. himself that injury would not have occurred 
(Hamilton, L..L). — Latham v. Johnson (R.) A 
Nephew, Ltd., [1913] 1 K. B. 398 ; 82 L. ,T. K. B. 
258 ; 108 L. T. 4 ; 77 J. P. 137, C. A. 

Annotations : — Consd. Crane v. South Suburban Gas Co., 
11916] 1 K. B. 33 ; Ruoff v. Long, [1916] 1 K. B. 148. 
Reid. Fairman v. Perpetual Investment Bldg. Soc., [1923] 
A. c. 74 . Mentd. Norman v. G. W. Ry., [1914] 2 K. B. 
153; Elliott v. Roberts, [1916] 2 K. B. 518; Wilson v. 
Barry Ry. (1916), 116 L. T. 71 ; Hayward v. Drury Lane 
Theatre & Moss’ Empires, U917] 2 K. B. 899 ; Maclenan 
^o»ar, [1917] 2 K. B. 325; Pritchard v. Peto, [1917] 
2 K. B. 173; Everett v. Griffiths, [1920] 3 K. B. 163 ; 
Hardy r. C. L. Ry., [1920] 3 K. B. 459 : Glasgow Corpn. 
v. Ttfylor, [1922] 1 A. C. 44 ; Mersey bocks & Harbour 
Board v . Procter, [1923] A. C. 253. 


209. Failure by defendant to repair fences — 
Damage by animals to property of third party *] — 

Holbach v. Warner (1023), Cro. Jac. 665 ; 


Palm. 331 ; 79 E. R. 570. 

Annotations Refd. Powell v. Salisbury (1828), 2 Y. & J. 
391. Mentd. R. v. Bucknall (1702), 2 Ld. Raym. 804 ; 
Rider v. Smith (1790), 3 Term Rep. 766. 


See, also , Animals, Vol. II., pp. 217, 218, 
Nos. 120-132 ; Boundaries, Fences A Party 
Walls, Vol. VII., p. 292, Nos. 183-187. 

270. Immediate damage caused by third party— 
Resulting from original wrongful act of defendant.] 
— Trespass A assault will lie for originally throwing 
a squib, which after having been thrown about in 
self-defence by other persons, at last put out pltf.’s 
eye. — Scot v. Shepherd (1773), 3 Wils. 403 ; 2 
Wm. Bl. 892 ; 95 E. R. 1124. 

Annotations : — Apld. Sneesby v. L. & Y. Ry. (1874), L. R. 9 
Q. B. 263 ; Clark v. Chambers (1878), 3 Q. B. D. 327 ; 
H.M.S. London, [1914] P. 72. Refd. Clifford v. Brooke 
0 806), 13 Ves. 131 ; Fitzslmons v. Inglis (1814), 5 Taunt. 
534 ; Langridge v. Levy (1837), 6 L. J. Ex. 137 ; Rich v. 
Basterfleld (1846), 2 Car. & Kir. 257 : Sharrod v. L. & 
N. W. Ry. (1849), 4 Exch. 580 ; Latiiam v. Johnson & 
Nephew, [1913] 1 K. B. 398 ; Ruoff v. Long, [1916] 1 K. B. 
148 ; Woid-Biundell v. Stephens, [1 920] A. C. 956. Mentd. 
Leamo v. Bray (1803), 3 East, 593 ; MXaughlin v. Pryor 
(1842), 4 Man. & G. 48 ; Gilbertson v. Richardson (1848), 

5 C. B. 502 ; Coward v. Baddoley (1859), 33 L. T. O. S. 
125; Seymour v. Greenwood 0861), 6 H. Sc N. 359; 
Clark v. Hoskins (1868). 37 L. J. Ch. 561 ; The George & 
Richard (1871), L. R. 3 A. & E. 466 ; Holmes v. Mather 
(1875), 44 L. J. Ex. 176 ; Whallcy v. L. & Y. Ry. (1884), 
13 Q. B. I). 131 ; R. v. Ashwell (1885), 16 Q. B. D. 190 ; 
Bradley v. Newsom, [1919] A. C. 16. 

271. .] — In an action of trespass 

against a huntsman for hunting over the lands of 
another, damages may be recovered, not only for 
the mischief immediately occasioned by deft, 
liimself, but also for that done by the concourse 
of people who accompanied him. — Hume v. 
Oldacre (1816), 1 Stark. 351, N. P. 

272. .] — A declaration alleged that 

pltf., deft. & C. had entered into a joint speculation 
in railway shares : that G. had advanced £6,000 : 
£2,000 on his own behalf, £2,000 as a loan to pltf., 

A £2,000 on behalf of deft. ; that G. was desirous 
of retiring from the adventure, A deft, offered to 
take upon liimself the whole of the adventure A 
debt of £6,000, provided pltf. would consent to 
abandon his share to deft., & G. would accept deft, 
as liis debtor in the place of pltf. for the said sum 
of £2,000 ; that pltf. did abandon his share of the 
adventure to deft., and deft, agreed to take upon 
himself the whole adventure A become debtor to 
C. for the whole £6,000 ; A 0. on the faith A in the 
belief that such an arrangement was made, con- 
sented to accept deft, as such debtor in the place 
of pltf. ; nevertheless, deft, knowing that he 
alone was capable of proving that pltf. had assented 
to the arrangement, fraudulently, falsely, A 
maliciously, A before 14 A 15 Viet. c. 99, A in 
order to induce 0. to believe that the joint 
adventure had never been put an end to, A to 
induce C. to sue pltf. for the £2,000, A to deter 
pltf. from calling deft, as a witness, A to destroy 
his credit as a witness if so called, wrote A sent to 
C. a letter purporting to be addressed to pltf. but 


PART III. SECT. 5. 

2671. General rule .) — A person who 
commits a wrongful act or tort is, 
generally speaking, not liable for 
clamage which is not the natural or 
ormimry consequence of such an act, 
jimesR it bo shown that he knew or 
reasonable means of knowing 
fi™ c i ) i nsequenc08 not usually resulting 
e were, by reason of Borne 
existing cause, likely to intervene so as • 
to occasion damage. — O’C onnor r. 

i i A t7 K r OF r, N ™ South Wales (1887), 
13 V. L. R. 820. — AUS. 

267 ii, .] — Where a wrongful act 


has occasioned exposure to the weather, 
& illness has resulted from such 
exposure, such illness is not to bo 
regarded as duo to an intervening 
independent cause. The rulo with 
regard to remoteness of damago is 
the same whether the damages are 
claimed in an action of contract or 
of tort. The inquiry is, what is the 
natural & probable consequence of 
the breach. — Morrison v. Pere Mar- 
quette RV; Co. (1913), 28 O. L. It. 
319 ; 4 O. W. N. 889.--CAN. 

270 i. Immediate damage caused by 
third party — Resulting from original 


wrongful act of defendant .) — If a local 
council, knowing that an excavation is 
being made by a strangor on a road 
which they have not formed, take no 
steps to prevent same, it will ho 
liable in damages at the action of a 
person to whom injury has been 
thereby caused. — H itohins v. Pout 
Melbourne Corpn. (1888), 14 V. L. R. 
748. — AUS. 


o. Immediate damage caused by 
dintijrs own act — Resulting from 
iginal wrongful act of defendant.}—- 
It t. was in a buggy which collided 
Ith deft.’s motor-car. As a result 
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Sect. 5 . — Remoteness and intervening cause*] 

directed to 0., wherein he fraudulently & falsely 
pretended to expostulate with pltf., & asserted 
that pltf. had positively refused to concur in the 
arrangement. By means whereof C. was induced 
to &> did believe that pltf. had never agreed to 
retire from the adventure, & acting on such behalf 
0. brought an action against pltf. to recover the 
£2,000 : that the action was referred to an arbi- 
trator upon the terms that neither pltf. not deft, 
should be examined : & 0. recovered against 

pltf. £2,486, which he was compelled to pay : — 
Held : the declaration was bad, since it did not 
appear that the damage to pltf. was the natural 
result of the wrongful act of deft. — C ollins v . 
Cave (1860), 6 II. & N. 131 ; 30 L. J. Ex. 55 ; 6 
Jur. N. 8. 1160; 8 W. R. 586 ; 158 E. R. 54, 
Ex. Ch. 

Annotations : — Reid. Speddlng v. Novell (1869), 38 L. J. C. P. 
133 ; Fitzjohn v. Mackinder (1801), 7 Jur. N. S. 1283. 

273. .] — A railway engine fell over 

from deft.’s line into the garden of pltf. Tins 
happened through the negligence of the co.’s 
servants. Damage was done to flowers in the 
garden by a crowd that assembled there. In an 
action against (.he co., brought by the occupier of 
the garden : — Held : the damage done by the 
crowd was too remote. — Scholes v . North 
London Ry. Co. (1870), 21 L. T. 835. 

274. .] — Deft.., who was in the 

occupation of certain premises abutting on a 
private road consisting of a carriage & footway, 
which promises he used for the purposes of athletic 
sports, had erected a barrier across the road to 
prevent persons driving vehicles up to the fence 
surrounding Iris premises & overlooking the sports. 
In the middle of this barrier was a gap which was 
usually open for the passage of vehicles, but which, 
when the sports were going on, was closed by 
means of a pole let down across it. It was admitted 
that deft, had no legal right to erect, this barrier. 
Some person, without dcft.\s authority, removed a 
part of the barrier armed with spikes, from the 
carriageway where deft, had placed it, & put it 
in an upright position across the footpath. Pltf., 
on a dark night, was lawfully passing along the 
road on his way from one of the houses to winch it 
led. lie felt his way through the opening in the 
middle of the barrier, & getting on to the footpath 
was proceeding along it when his eye came in 
contact with one of the spikes & was injured ; — 
Held : deft, liaving unlawfully placed a dangerous 
instrument in the road was liable in respect of 
injuries occasioned by it to pltf., who was lawfully 
using the road, notwithstanding the fact that the 
immediate cause of the accident was the inter- 
vening act of a third party in removing the 
dangerous instrument from the carriageway, where 
deft, had placed it, to the footpath. — Clark v. 
Chambers (1878), 3 Q. B. D. 327 ; 47 L. J. Q. B. 
427 ; 38 L. T. 454 : 42 J. P. 438 ; 26 W. R. 
613. 

Annotations : — Apld. McDowall v. Q. W. Ry., [1902] 1 K. B. 
618. Distd. Ruoff v. Lon g, [1916] 1 K. li. 148. Consd. 
Weld-Blundell v. Stephens, [1920] A. C. 966. Reid. 
Tolhausen t\ Davies (1888), 59 L. T. 43G ; A.-G. v. Tod- 
Heatly & Brownrigg (1897), 76 L. T. 174 ; Bull t». Shore- 
ditch Cornn. (1902), 67 J. P. 37 ; Cory r. France, Fenwiok, 
[1911] 1 K. B. 114. Mentd. The Bernina (2) (1887), 12 
3P. D. 58 ; Ooldriok v. Partridge. Jones (1909), 78 L. J. K. B. 


452 ; Latham v . Johnson & Nephew, [1913] 1 K. B. 398 ; 
Glasgow Corpn. v . Taylor, [1922] 1 A. C. 44 ; The San 
Onofre, [1922] P. 243. 

275. .] — Cobb v. Great Western 


By. Co., No. 172, ante . 

276. .] — There is no rule of law to 

prevent a master being liable for negligence of his 
servant whereby opportunity was given for a 
third person to commit a wrongful or negligent 
act immediately producing the damage com- 
plained of. Whether the original negligence was 
an effective cause of the damage is a question of 


fact in each case. 

Deft, employed a man to drive a cart, with 
instructions not to leave it, & a lad, who had 
nothing to do with the driving, to go in the cart 
& deliver parcels to the customers of deft. The 
driver left the cart, in which the lad was, & went 
into a house. While the driver was absent the 
lad drove on & came into collision with pltf.’s 
carriage. In an action to recover for the damage 
caused by tho collision : — Held : the negligence of 
the driver in so leaving the cart was the effective 
cause of the damage, & deft, was liable. — Engel- 
hart v. Farrant & Co., [1897] 1 Q. B. 240 ; 66 
L. .1. Q. B. 122 ; 75 L. T. 617 ; 45 W. R. 179 ; 13 
T. L. R. 81, 0. A. 


Annotations : — Consd. McDowall v. G. W. Ry., [1903] 2 K. B. 
331 ; Ricketts v. Tilling, [1915] 1 K. B. 644 ; Weld- 
Blundell v. Stephens, [1920] A. C. 956. Reid. Harris u. 
Fiat Motors (1906), 22 T. L. R. 556 ; Jefferies & Atkey v. 
Derbyshire Farmers (1920), 36 T. L. R. 825. Mentd. 
Latham v. Johnson & Nephew, 11913] 1 K. B. 398 ; 
Norman v. G. W. Ry., [1914] 2 K. B. 153. 


277. .] — A .railway co. is not re- 
sponsible for injury to a person using a highway 
caused by a brake-van which the interference of 
trespassers has sent running down an inclined 
siding on to tho highway, where the danger of 
such interference, as a probable cause of injury 
to persons using the highway, was not known to the 
railway co., & where, independently of such 
interference, the brake-van was in a position & 
condition not at the time dangerous. 

I do not think that counsel for applts. in his 
argument was wrong when he said that in those 
cases in which part of the cause of the accident 
was the interference of a stranger or a third person 
you do not find defts. responsible unless that 
which they do, or omit to do, the negligence to 
perform a particular duty, is itself the effective 
cause of the accident. Bearing that in mind, it 
seems to me that in every case in which the 
circumstances are such that any one of common 
sense would recognise the danger of that happening 
which would be likely to injure others, it is the 
duty of the person having such custody or control 
to take reasonable care to avoid such injury 
(Vaughan Williams, L.J.). — McDowall v. Great 
Western Ry. Co., [1903] 2 K. B. 331 ; 72 

L. ,T. K. B. 652 ; 88 L. T. 825 ; 19 T. L. R. 552 ; 


47 Sol. Jo. 003. 0. A. 

Annotations : — Apld. Wheeler v. Morris (1915), 84 L. J. K. B. 
1435. Consd. Weld-Blundell v. Stephens, [1920] A. C. 
956. Reid. Ruoff v. Long, [1916] 1 K. B. 148. Mentd. 
Cooke r. Mid. G. W. Ry. of Ireland, [1909] A. C. 229 ; 
Clinton v. Lyons, [1912] 3 K. B. 198 ; Lathamr. Johnson 
& Nophow, [1913] 1 K. B. 398 ; Everett v. Griffiths, [1920] 
3 K. B. 163. 


278. .] — De la Bere v. Pearson, 


Ltd., No. 267, ante. 

279. .] — To sustain an action for 


of the oolliBion, pltf. jumped down from 
the buggy & owing to this she alleged ; 
she had a miscarriage two weeks later. 
In au action for damages by pltf. : — 
Held : she oould recover damages for 
the nervous shook due to the collision. 
— Lapointe v. Champagne (1921), 
04 D. L. R. 520.— CAN. 


P .] — a merchant whose , 

store was burnt as the result of j 
the negligenoe of a firm of carriers, 
received injuries through falling from i 
a roof on to which he had climbed 
with a hose for the purpose of extin- 
guishing the fire. In an action at 
his instanoe against the earners ; — 


Held : these injuries were too remote 
to found a* claim for damages. — 
Macdonald v. Macbrayne, ltd., 
[1915] S. C. 716.— SOOT. 

q. Failure by defendant’s builder 
to construct proper roof — Damage by 
storm to property of third party A — 
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negligence it must be shown that the negligence 
found by the jury is the proximate cause of the 
damage. Where the proximate cause is the 
malicious act of a third person against which 
precautions would have been inoperative, deft, is 
not liable in the absence of a finding either that he 
instigated it or that he ought to have foreseen & 
provided against it. — Rickards v. Lothian, 
[1913] A. 0. 203 ; 82 L. J. P. C. 42 ; 108 L. T. 225 ; 
29 T. L. R. 281 ; 57 Sol. Jo. 281, P. 0. 

Annotations : — Refd. Ruoff v. Long, [1916] 1 K. B. 148; 
Edwards v. Birmingham Canal Navigations (1923), 40 
T. L. R. 88. Menta. Charing Cross, West End & City 
Electricity Supply Co. v. London Hydraulic Power Co., 
[1913] 3 K. B. 442 ; Hanley v . Edinburgh Corpn. (1913), 
77 J. P. 233. 


280 . 


-.] — By reason of a collision, due 


to the negligence of those in charge of another 
vessel, pltrs.’ vessel was obliged to go into dry 
dock to repair the damage sustained, &, whilst 
there, delay occurred owing to a strike of workmen. 
On objection, on the ground of remoteness, to the 
allowance by the registrar of an item in pltfs.’ 
claim in respect of this delay : — Held : the item, 
covering the loss of the use of the vessel during the 
period of the strike, was properly allowed in 
accordance with the principles of the common 
law, for the loss flowed directly, naturally, & in 
the usual or ordinary course of things from the 
proximate cause, namely, the negligence of defts. 
in bringing about a collision with pltfs.’ vessel, 
& thereby rendering it necessary to dry- dock her 
for the purpose of repair. — H.M.S. London, 
T1914] P. 72 ; 83 L. J. P. 74 ; 109 L. T. 900 ; 30 
T. L. R. 190 s 12 Asp. M. L. C. 405. 

Annotations Refd. The Charles Le Borgne (1918), [1920] 

P. 15, n. 1; The Kafue (1919), 123 L. T. 559. Mentd. 

The Amcrika, [1914] P. 167 ; He Polemis & Furnoss, 

Withy, [1921] 3 K. B. 560. 

281. .] — Pltf. W as walking along a 

highway under a sun-blind outside deft.’s shop, 
when two men jumped up from the pavement to 
one of the iron supports, & mischievously pulled 
the blind down on deft., with the result that he was 
injured. The blind was properly constructed & 
in a good state of repair; — Held: there was no 
evidence on which the ct. could properly hold that 
there was a duty on deft, to have the blind fixed & 
secufed so as to prevent its being brought down on 
pltf. by the action of the two men, & pltf. was not 
entitled to damages. — Wheeler v. Morris (1915), 
84 L. J. K. B. 1435 ; 113 L. T. 044, 0. A. 

Annotation : — Consd. Ruoff v. Long, [1916] 1 K. B. 148. 

282. .] — A person lawfully leaving 

ms property unattended in a highway must take 
reasonable means to prevent such mischief as he 
ought to contemplate as likely to arise from his 
user of the highway. He is not liable for damage 
c ^^d by his property through such interference 
°* ~mrd persons as he is not bound to anticipate. 

Defts.’ servants momentarily left stationary 
but unattended in a highway, a steam motor 
lorry. In order to start the lorry it was necessary 
to withdraw a hand-pin from the gear lever & then 
to move that & two other levers. Two soldiers 
seeing the lorry mounted it. One tried but failed 
* * n m otion. The other succeeded in 

starting it backwards so that it ran into pltf.’s 
shop front & did damage for which the action was 
brought: — Held: (1) there was in the circum- 


stances no evidence of negligence in leaving the 
lorry unattended ; (2) assuming that there was 
negligence, there was no evidence that it caused 
the damage. — R uoff v. Long & Co., [1916] 1 
K. B. 148*; 85 L. J. K. B. 304 ; 114 L. T. 180 ; 80 
J. P. 158 ; 32 T. L. R. 82 ; 00 Sol. Jo. 323, D. C. 

283. .] — Workmen employed by 

defts., a gas co., for the purpose of carrying out 
repairs to a gas main in a highway, placed a fire 
pail, on which was a ladle containing molten lead, 
on unenclosed land adjacent to the highway. 
Pltf., a young child, was playing with other children 
near the fire when a passer-by accidentally knocked 
over the fire pail, & the molten lead was spilled on 
pltf., causing her injury. In an action by pltf. to 
recover damages the county ct. judge found that 
defts. were guilty of negligence in leaving the fire 
unattended & unguarded with the knowledge that 
it was surrounded by children, & that it was being 
used for molten lead : — Held : there was evidence 
on which the county ct. judge could find that defts. 
were negligent ; & defts. were also liable on the 
ground that what they were doing was a nuisance 
in that it was dangerous unless precautions were 
taken to guard persons using the highway from the 
danger. — Crane v. South Suburban Gas Co., 
[19101 1 K. B. 33 ; 85 L. J. K. B. 172 ; 114 L. T. 
71 ; 80 J. P. 51 ; 32 T. L. R. 74 ; 00 Sol. Jo. 222 ; 

14 L. G. R. 382, D. C. 

284. — .] — Defts., an urban authority, 

acting under the provisions of Public Health Acts 
Amendment Act, 1890 (c. 43), planted trees in 
certain of their highways, & surrounded each tree 
with an iron-spiked guard. Subsequently to the 
erection of the guards an order was promulgated by 
■the chief constable, acting under the Defence of 
the Realm regs., by which all street lights in defts.’ 
area were ordered to be extinguished at a certain 
hour. Pltf., who was crossing a road at night in 
the darkness, came into contact with one of the 
guards & suffered very serious injury. In an 
action to recover damages for negligence, the jury 
found that the guard was dangerous in the circum- 
stances of the darkness that existed, & that defts. 
had not taken reasonable measures to neutralise 
the danger ; the judge entered judgment for 
pltf. : — Held : after the promulgation of the 
lighting order there was a continuing duty on 
defts. to take reasonable measures to prevent the 
guard from being a danger to the public lawfully 
using the road, & pltf. was entitled to maintain his 
action. — M orrison v. Sheffield Corpn., [1917] 

2 K. B. 800 ; 80 L. J. K. B. 1450 ; 117 L. T. 520 ; 
81 J. P. 277 ; 33 T. L. R. 492 ; 01 Sol. Jo. 011 ; 

15 L. G. R. 007, C. A. 

Annotations : — Consd. Baldock v. Westminster City Council 

(1918), 88 L. J. K. B. 502. Refd. Sheppard v. Olossop 

Corpn., [1921] 3 K. B. 132. 

285. .] — Under Metropolis Manage- 

ment Act, 1855 (c. 120), s. 108, defts. had power 
to erect street refuges, & under sect. 130 they 
had a duty to light the streets within their district. 
Owing to the restriction of the lighting system, duo 
to war conditions, & because it was difficult to 
maintain electric pressure, a light on a street 
refuge erected by defts. had become erratic. On 
the qight of Mar. 20, 1917, the light was at some 
times burning & at others extinguished, & at a 


The roof of deft. *8 house waa blown o 
in a 8torm & fell on pltf.’s houa 
Jb® bouse had been constructed fc 
2 ef h by a builder, but was built negl 
gently, the roof not being sufficient] 
strong ; — Held : deft, waa liable- 

N A a , w”:x?9 H ^ L A I us. (1911) ' 11 s - 1 

r. Fright occasioning illness — R 


suiting from original wrongful ad of 
defendant .] — In an action of damages 
for physical Injuries 8c nervous shock, 
the pursuer averred that defender’s 
cow was driven from the market to 
defender’s farm by a boy ; that the 
boy set a dog at the cow with the 
result that it was frightened & entered 
pltf.’s house ; that the pursuer was 


irown into a state of terror & sustained 
very severe nervous shock ; & that 
i the effect of the fright, her health 
id suffered. Defender having ob- 
cted to the relevancy of these aver- 
ents the ct. repelled the objection, 
approved an issue for the trial of the 
use. — Gilltoan v. Robb, [1910] 
O. 850.— 80OT. 
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Sect . 5 . — Remoteness and intervening cause,] 

directed to 0., wherein he fraudulently & falsely 
pretended to expostulate with pltf., & asserted 
that pltf. had positively refused to concur in the 
arrangement. By means whereof 0. was induced 
to & did believe that pltf. had never agreed to 
retire from the adventure, & acting on such behalf 
0. brought an action against pltf. to recover the 
£2,000 : that the action was referred to an arbi- 
trator upon the terms that neither pltf. not deft, 
should be examined : & 0. recovered against 

pltf. £2,486, which he was compelled to pay : — 
Held : the declaration was bad, since it did not 
appear that the damage to pltf. was the natural 
result of the wrongful act of deft. — Collins v. 
Cave (1800), 0 H. <fc N. 131 ; 30 L. J. Ex. 55 ; 6 
Jur. N. S. 1160; 8 W. U. 586; 158 E. R. 54, 
Ex. Ch. 

Annotations : — Reid. 8 podding v. Novell (18G9), 38 L. J. C. P. 

133 i Fitzjohn v. Mackinder (1861), 7 Jur. N. 8. 1283. 

273. .J — A railway engine fell over 

from deft.’s line into the garden of pltf. This 
happened through the negligence of the co.’s 
servants. Damage was done to flowers in the 
garden by a crowd that assembled there. In an 
action against the co., brought by the occupier of 
the garden : — Held : the damage done by the 
crowd was too remote. — Sciioles v. North 
London Ry. Co. (1870), 21 L. T. 835. 

274. .] — Deft., who was in the 

occupation of certain premises abutting on a 
private road consisting of a carriage & footway, 
which premises he used for the purposes of athletic 
sports, had erected a barrier across the road to 
prevent persons driving vehicles ip to the fence 
surrounding his premises & overlooking the sports. 
In the middle of tins barrier was a gap which was 
usually open for the passage of vehicles, but which, 
when the sports were going on, was closed by 
means of a pole let down across it. It was admitted 
that deft, liad no legal right to erect this barrier. 
Some person, without deft.’s authority, removed a 
part of the barrier armed with spikes, from the 
carriageway where deft, had placed it, & put it 
in an upright position across the footpath. Pltf., 
on a dark night, was lawfully passing along the 
road on his way from one of the houses to which it 
led. He felt his way through the opening in the 
middle of the barrier, & getting on to the footpath 
was proceeding along it when his eye came in 
contact with one of the spikes & was injured : — 
Held : deft, having unlawfully placed a dangerous 
instrument in the road was liable in respect of 
injuries occasioned by it to pltf., who was lawfully 
using the road, notwithstanding the fact that the 
immediate cause of the accident was the inter- 
vening act of a third party in removing the 
dangerous instrument, from the carriageway, where 
deft, had placed it, to the footpath. — C lark v. 
Chambers (1878), 3 Q. B. D. 327 ; 47 L. J. Q. B. 
427 ; 38 L. T. 454 ; 42 J. P. 438 ; 26 W. R. 
613. 

Annotations Apld. McDowall ©. G. W. Ry., [1902] 1 K. B. 
618. Diitd. liuoff v. Lon*, [1916] 1 K. B. 148. Consd. 
Weld-Blundell ©. StephenB, [1920] A. C. 956. Refd. 
Tolhausen ©. Davies <1888), 59 L. T. 436 ; A.-G. ©. Tod- 
Heafrly & Brownrigg (1897), 76 L. T, 174 : Bull ©. Shore- 
ditch Cornu. (1902). 67 J. P. 37 ; Cory ©. Franco, Fenwiok. 
[1911] 1 K. B. 114. Mentd. The Bernina (2) (1887), 12 
P. D. 58 ; Uoldrick ©. Partridge, Jones (1909), 78 L. J. K. B. 


of the collision, pltf. jumpoddown from I 
the buggy & owing to this she alleged | 
she had a miscarriage two weeks later. j 
In an action for damages by pltf. : — 
Held ; she could recover damages for 
the nervous shook due to the collision. 
— Lapointe ©. Champagne (1921), 
64 D. L. R. 520.— CAN. 


452 ; Latham v. Johnson & Nephew, [191311 K. B.398 ; 
Glasgow Corpn. ©. Taylor, [1922] 1 A. 0. 44 » The San 
Onofre, [1922] P. 243. w 

275. .] — Cobb v. Great Western 

Ry. Co., No. 172, ante. , , . , 

276. .] — There is no rule of law to 

prevent a master being liable for negligence of his 
servant whereby opportunity was given for a 
third person to commit a wrongful or negligent 
act immediately producing the damage com- 
plained of. Whether the original negligence was 
an effective cause of the damage is a question of 
fact in each case. . , ... 

Deft, employed a man to drive a cart, with 
instructions not to leave it, & a lad, who had 
nothing to do with the driving, to go in the cart 
& deliver parcels to the customers of deft. The 
driver left the cart, in which the lad was, & went 
into a house. While the driver was absent the 
lad drove on & came into collision with pltf.’s 
carriage. In an action to recover for the damage 
caused by the collision '.—Held : the negligence of 
the driver in so leaving the cart was the effective 
cause of the damage, & deft, was liable. — Engel- 
hart v. Farrant & Co., [1897] 1 Q. B. 240 ; 66 
L. ,T. Q. B. 122 ; 75 L. T. 617 ; 45 W. R. 179 ; 13 
T. L. 14. 81, C. A. 

Annotations Consd. McDowall v. G. W. Ry., [1903] 2 K. B. 
331 ; Ricketts v. Tilling, [1915] 1 K. B. 644 ; Wold- 
Blundell v. Stephens, [19201 A. C. 956. Refd. Harris ©. 
Fiat Motors (1906), 22 T. L. R. 556 ; Jefferies & Atkey v. 
Derbyshire Farmers (1920), 36 T. L. R. 825. Mentd. 
Latham ©. Johnson & Nephew, [1913] 1 K. B. 398 ; 
Norman ©. G. W. Ry., [1914] 2 K. B. 153. 

277. .] — A railway co. is not re- 

sponsible for injury to a person using a highway 
caused by a brake-van which the interference of 
trespassers has sent running down an inclined 
siding on to the highway, where the danger of 
such interference, as a probable cause of injury 
to persons using the highway, was not known to the 
railway co., <fc where, independently of such 
interference, the brake-van was in a position & 
condition not at, the time dangerous. 

I do not tliink that counsel for applts. in his 
argument was wrong when he said that in those 
cases in which part of the cause of the accident 
was the interference of a stranger or a third person 
you do not find defts. responsible unless that 
which they do, or omit to do, the negligence to 
perform a particular duty, is itself the effective 
cause of the accident. Bearing that in mind, it 
seems to me that in every case in which the 
circumstances are such that any one of common 
sense would recognise the danger of that happening 
which would be likely to injure others, it is the 
duty of the person having such custody or control 
to take reasonable care to avoid such injury 
(Vaughan Williams, L.J.). — McDowall v. Great 
Western 14y. Co., [1903] 2 K. B. 331 ; 72 

L. J. K. B. 652 ; 88 L. T. 825 ; 19 T. L. R. 552 ; 
47 Sol. Jo. 603. C. A. , „ ^ „ 

Annotations : — Apld. Wheeler ©. Morris (1915), 84 L. J. K. B. 
1435. Consd. Weld-Blundell v. Stephens, 11920] A. C. 
956. Reid. Ruoff ©. Long, [1916] 1 K. B. 148. Mentd 
Cooke ©. Mid. G. W. Ry. of Ireland, [1909] A. C. 229 ; 
Clinton v. Lyons, [1912] 3 K. B. 198 ; Latham ©. Johnson 
& Nephew, [1913] 1 K. B. 398 ; Everett©. Griffiths, [1920] 
3 K. B. 163. 

278. .] — De la Bere v. Pearson, 

Ltd., No. 267, ante. 

279. .] — To sustain an action for 

Held : these injuries were too remote 
i to found a claim for damages, — 
Macdonald ©. Macbraynb, Ltd., 

I [1915] S. C. 716.— SCOT. 

q. Failure by defendants builder 
, to construct proper roof — Damage by 
I storm to property of third party. ] — 


p. .3 — a merchant whose 

store was burnt as the result of 
.the negligence of a firm of camera, 
received injuries through falling from 
a roof on to which he had climbed 
with a hose for the purpose of extin- 
guishing the fire. In an action at 
his instance against the carriers : — 
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negligence it must be shown that the negligence 
found by the jury is the proximate cause of the 
damage. Where the proximate cause is the 
malicious act of a third person against which 
precautions would have been inoperative, deft, is 
not liable in the absence of a finding either that he 
instigated it or that he ought to have foreseen & 
provided against it. — Rickards v. Lothian, 
[1913] A. C. 263 ; 82 L. J. P. C. 42 ; 108 L. T. 225 ; 
29 T. L. R. 281 ; 57 Sol. Jo. 281, P. C. 

Annotations: — Retd. Ruoff v. Long, [1916] 1 K. B. 148; 
Edwards v. Birmingham Canal Navigations (1923). 40 
T. L. R. 88. Mentd. Charing Cross, West End & City 
Eleotricity Supply Co. v. London Hydraulio Power Co., 
f 1913] 3 K. B. 442 ; Hanley v. Edinburgh Corpn. (1933), 
77 J. P. 233. 

280. .] — By reason of a collision, due 

to the negligence of those in charge of another 
vessel, pltfs.’ vessel was obliged to go into dry 
dock to repair the damage sustained, &, whilst 
there, delay occurred owing to a strike of workmen. 
On objection, on the ground of remoteness, to the 
allowance by the registrar of an item in pltfs/ 
claim in respect of this delay : — Held : the item, 
covering the loss of the use of the vessel during the 
period of the strike, was properly allowed in 
accordance with the principles of the common 
law, for the loss flowed directly, naturally, & in 
the usual or ordinary course of tilings from the 
proximate cause, namely, the negligence of defts. 
in bringing about a collision with pltfs.’ vessel, 
Sc thereby rendering it necessary to dry-dock her 
for the purpose of repair. — H.M.S. London, 
[1914] P. 72 ; 83 L. J. P. 74 ; 109 L. T. 9(50 ; 30 
T. L. R. 196 ; 12 Asp. M. L. C. 405. 

Annotations: — Reid. The Charles Le Borgne (1918), [1920] 

P. 15, n. 1 ; The Kafuo (1919), 123 L. T. 559. Mentd. 
The Amerika, [1914] P. 167 ; Re Polemis & Furness, 
Withy, [1921] 3 K. B. 560. 

281. .] — Pltf. was walking along a 

highway under a sun-blind outside deft.’s shop, 
when two men jumped up from the pavement to 
one of the iron supports, Sc mischievously pulled 
the blind down on deft., with the result that lie was 
injured. The blind was properly constructed & 
in a good state of repair : — Held : there was no 
evidence on which the ct. could properly hold that 
there was a duty on deft, to have the blind fixed & 
secufed so as to prevent its being brought down on 
pltf. by the action of the two men, Sc pltf. was not 
entitled to damages. — Wheeler v. Morris (1915), 
84 L. J. K. B. 1435 ; 113 L. T. (544, C. A. 

Annotation : — Consd. Ruoff v. Long, [1916] 1 K. B. 148. 

282. .] — A person lawfully leaving 

liis property unattended in a lughway must take 
reasonable means to prevent such mischief as he 
ought to contemplate as likely to arise from his 
user of the lughway. He is not liable for damage 
caused by his property through such interference 
of third persons as he is not bound to anticipate. 

Defts.’ servants momentarily left stationary 
but unattended in a highway, a steam motor 
lorry. In order to start the lorry it was necessary 
to withdraw a hand-pin from the gear lever Sc then 
to move that Sc two other levers. Two soldiers 
seeing the lorry mounted it. One tried but failed 
to set it in motion. The other succeeded in 
starting it backwards so that it ran into pltf.’s 
shop front Sc did damage for which the action was 
brought; — Held: (1) there was in the circum- 


The roof of deft/s house was blown off 
in a storm & fell on pltt’s house. 
The house had been constructed for 
deft, by a builder, but was built negli- 
gently, the roof not being sufficiently 
strong ; — Held : deft, was liable. — 
Lamb v, Phillips (1911), 11 8. R. 
N. 8. W. 109.— AUS. 

r. Fright occasioning illness — In- 


stances no evidence of negligence in leaving the 
lorry unattended; (2) assuming that there was 
negligence, there was no evidence that it caused 
the damage. — Ruoff v. Long Sc Co., [1916] 1 
K. B. 148 ; 85 L. J. Iv. B. 364 ; 114 L. T. 186 ; 80 
J. P. 158 ; 32 T. L. R. 82 ; 60 Sol. Jo. 323, D. C. 

283. .] — Workmen employed by 

defts., a gas co., for the purpose of carrying out 
repairs to a gas main in a highway, placed a fire 
pail, on which was a ladle containing molten lead, 
on unenclosed land adjacent to the highway. 
Pltf., a young child, was playing with other children 
near the fire when a passer-by accidentally knocked 
over the fire pail, & the molten lead was spiJled on 
pltf., causing her injury. In an action by pltf. to 
recover damages the county ct. judge found that 
defts. were guilty of negligence in leaving the fire 
unattended Sc unguarded with the knowledge that 
it was surrounded by children, Sc that it was being 
used for molten lead : — Held : there was evidence 
on which the county ct. judge could find that defts. 
were negligent ; Sc defts. were also liable on the 
ground that what they were doing was a nuisance 
in that it was dangerous unless precautions were 
taken to guard persons using the lughway from the 
danger. — Crane v. South Suburban Gas Co., 
[19161 1 K. B. 33 ; 85 L. J. K. B. 172 ; 114 L. T. 
71 ; 80 J. P. 51 ; 32 T. L. R. 74 ; 60 Sol. Jo. 222 ; 

14 L. G. R. 382, D. 0. 

284. .] — Defts., an urban authority, 

acting under the provisions of Public Health Acts 
Amendment Act, 1890 (c. 43), planted trees in 
certain of their highways, & surrounded each tree 
with an iron-spiked guard. Subsequently to the 
erection of the guards an order was promulgated by 
the chief constable, acting under the Defence of 
the Realm regs., by which all street lights in defts.* 
area were ordered to be extinguished at a certain 
hour. Pltf., who was crossing a road at night in 
the darkness, came into contact with one of the 
guards Sc suffered very serious injury. In an 
action to recover damages for negligence, the jury 
found that the guard was dangerous in the circum- 
stances of the darkness that existed, Sc that defts. 
had not taken reasonable measures to neutralise 
the danger ; the judge entered judgment for 
pltf. ; — Held : after the promulgation of the 
lighting order there was a continuing duty on 
defts. to take reasonable measures to prevent tho 
guard from being a danger to tho public lawfully 
using the road, Sc pltf. was entitled to maintain his 
action. — Morrison v. Sheffield Corpn., [1917] 
2 K. B. 866 ; 86 L. J. K. B. 1456 ; 117 L. T. 520 ; 
81 J. P. 277 ; 33 T. L. It. 492 ; 61 Sol. Jo. Oil ; 

15 L. G. R. 667, C. A. 

Annotations : — Consd. Baldock v. Westminster City Council 

(1918), 88 L. J. K. B. 502. Reid. Sheppard v. Glossop 

Corpn., [1921] 3 K. B. 132. 

285. .] — Under Metropolis Manage- 

ment Act, 1855 (c. 120), s. 108, defts. had power 
to erect street refuges, Sc under sect. 130 they 
had a duty to light the streets within their district. 
Owing to the restriction of the lighting system, due 
to war conditions, Sc because it was difficult to 
maintain electric pressure, a light on a street 
refuge erected by aefts. had become erratic. On 
the night of Mar. 20, 1917, the light was at some 
times 'burning Sc at others extinguished, & at a 

thrown into a slate of terror Sc sustained 
a very severe nervous shock ; & that 
as the effect of the fright, her health 
had suffered. Defender having ob- 
jected to the relevancy of these aver- 
ments the ot. repelled the objection, 
Sc approved an issue for the trial of the 
cause. — OiLua an v. Robb , [1910; 

S. C. 856.— BOOT. 


suiting from original wrongful ad of 
defendant.) — In an action of damages 
for physical injuries Sc nervous shock, 
the pursuer averred that defender's 
cow was driven from the market to 
defender's farm by a boy ; that the 
boy set a dog at the oow with tho 
result that it was frightened Sc entered 
pltf.’s house ; that the pursuer was 
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Sect . 5 , — Remoteneaa and intervening cause . Sect. 6. 

Part IF. Sect . 1 : Sub-sect. 1.] 

time when it was extinguished the driver of pltf.’s 
taxicab, without negligence, drove his cab on to 
the refuge & the cab sustained damage. A jury 
found that the damage was due to negligence on 
the part of defts., Sc that the negligent act or 
omission was the failure to maintain a danger 
lamp on the refuge : — Held : there was evidence 
of negligence. — Baldock v. Westminster City 
Council (1918), 88 L. J. K. B. 502 ; 120 L. T. 
470 ; 83 J. P. 98 ; 35 T. L. R. 188 ; 17 L. G. R. 
190, C. A. 

Annotations : — Conad. Carperiter v. Finsbury B. C.. [1920] 

2 K. B. 195. Befd. Sheppard v. Glossop Corpn., [1921] 

3 K. B. 132. 

286. .] — Weld-Blundell v. Ste- 

phens, No. 237, ante. 

See , further , Negligence. 

287. .] — The mere fact that a tram- 

way car has been started from an optional stopping 
place through the bell being pulled by a passenger 
in the absence of the conductor docs not render 
the tramway owners responsible for injury thereby 
occasioned, unless it is shown that in the circum- 
stances the non-control of the boll by the conductor 
amounted to negligence. — W agner v. West Ham 
Corpn. (1920). 37 T. L. R. 80. D. 0. 

288. Damage caused by act of God — Where 
no default in defendant.] — A liability imposed by 
statute is subject, no less than a liability at common 
law, to the exception that in the absence of express 
words, no duty is imposed upon a person to make 
good a loss or damage occasioned without his 
default, by causes which human agencv is power- 
less to control. — R iver Wear Comrs. t Adamson 
( 1877), 2 App. Cas. 743 ; 47 L. J. Q. B. 193 ; 37 
L. T. 543 ; 42 J. P. 244 ; 20 W. R. 217 ; 3 
Asp. M. L. C. 521, II. L. ; affg. S. C. sub nom. 
Wear Comrs. v. Adamson (1870), 1 Q. B. 1). 540, 
0. A. ; revsg. 8. 0. sub nom. River Wear Comrs. 
v . Adamson (1873), 29 L. T. 530. 

Annotations Refd. Tho Merle (1874). 31 L. T. 447 ; 
Kglinton v. Norman (1877), 40 L. J. Q. B. 557. Mentd. 
Stoomvaart Maatschappy Nederland r. Peninsular & 
Oriental Steam Navigation Co. (1880), 5 App. Cuh. 870 ; 
Western Counties liy. v. Windsor & Annapolis Ry. (1882), 
7 App. Cos. 178; Arrow .Shipping Co. v. Tyne Improvement 
Comrs., The Crystal, [18941 A. C. 508 ; Kastman Photo- 
graphic Materials Co., t\ Comptroller General of Patents, 
Designs, & Trade-Marks, [1898] A. C. 571 ; A.-G. r. Gas 
Light & Coke Co. (1902), 18 T. L. R. 517 ; Metropolitan 
Water Board v. New River Co. (1904), 20 T. L. R. 087 ; 
Badlsche Anilin und Soda Fabrik v. Hickson, [1900] A. C. 
419; lie Gibbs, Martin v. Harding, [1907] 1 Ch. 465 ; 
Jackson v. Blanche S.S., [1908] A. C. 120 ; Jones v. Hulton, 
[1909] 2 K. B. 444 ; Butterley Co. r. New Hucknall 
Colliery Co., [1910] A. C. 381 ; RoUinshcad v. Hazleton, 


[1916] 1 A. C. 428 ; O’Grady v. Wilmot, [1916] 2 A. C. 231. 
Broken Hill Proprietary Co. v. Peninsular & Oriental 
Steam Navigation Co.. [191 7 ] 1 K. B. 688 ; Davies v. Powell 
Duffiyn Steam Coal Co., [1917] 1 Ch. 488 ; G. W. Ry. & 
Mid. Ry. v. Bristol Corpn. (1918), 87 L. J. Ch. 414 ; Valen- 
tine v. Hyde, [1919] 2 Ch. 129: Hudson’s Bay Co. v . 
Maolay (1920), 36 T. L. R. 469 ; Nicolle v. Nicolle. [1922] 
1 A. C. 284 ; Rhondda’s Claim, [1922] 2 A. C. 339; Re 
Burnyeat, Burnyoat r. Ward, [1923] 2 Ch. 52. 

289. Where default in defendant.] — A dock 

co. were authorised by their special Act to make 
Sc maintain a dock Sc works connected therewith 
according to the levels defined in certain plans & 
sections deposited with the clerk of the peace. 
The dock communicated with the River Thames 
by an artificial channel, through which the water 
was admitted. The sections showed the retaining 
bank of the dock Sc channel at an uniform height 
of four feet above Trinity high-water mark. The 
level of the surrounding country was some feet 
below Trinity high-water mark, the river being kept 
from overflowing by means of a river wall 4 ft. 2 ins. 
above Trinity high-water mark. The co. allowed 
their retaining bank to be at one point several 
inches below the level of four feet. In Nov. 1875, 
an extraordinarily high tide took place, & the river 
rose to 4 ft. 5 ins. above Trinity high-water mark, 
in consequence of which the water in the dock 
overflowed the bank & damaged the property 
of a neighbouring landowner. The tide had never 
been known to rise so high before, but in Mar. 
1874, it had risen to four feet above Trinity high- 
water mark. On that occasion there was a small 
overflow from the dock, but no damage was done 
to tho neighbouring landowner. Previously to 
that the tide had never risen above 3 ft. 4 ins., Sc 
the water had never overflowed from the dock : — 
Held: the extraordinary high tide of Nov. 1875, 
although an act of God, did not excuse defts. 
from their liability ; but they ought to have an 
opportunity of showing that the damage done by 
the act of God Sc the damage done through their 
negligence ought to he apportioned. — Nitro- 
Phosphate & Odiiam’s Chemical Manure Co. 
v. London Sc St. Katharine Docks Co. (1878), 
9 Ch. D. 503 ; 39 L. T. 433 ; 27 W. R. 207, C. A. 
Amiotations : — Apld. Baldwin’s v. Halifax Corpn. (1916), 85 
L. J. K. B. 1769. Refd. Dixon v. Metropolitan Board of 
Works (1881), 7 Q. B. D. 418 ; Burt v. Victoria Graving 1 
Dock Co. & London & St. Katharine’s Dock Co. (1882), 47 
L. T. 378. 


Sect. 0.— UNDERTAKING FOR DAMAGES. 

See Injunction. 


Part IV. — Aggravation and Mitigation. 


Sect. 1.— AGGRAVATION. 

Sub-sect. 1. — In Contact. 

290. Question for jury.] — Declaration on an 
agreement to employ pltf. as a courier, from a day 
subsequent to the date of the writ ; averment, 
that pltf., from the time of the agreement, till the 
refusal by deft, after mentioned, was ready Sc 
willing to perform his part, of the contract ; breach, 
that, before the day for the commencement of the 
employment, deft, refused to perform the agree- 
ment, & discharged pltf. from performing it, & 
wrongfully wholly put an end to the agreement ; — 
Held : in assessing damages in such a case, the 
jury were justified in looking at all that had 
happened or was likely to happen down to the 


day of trial, to increase or mitigate pltf.’s loss. — 
Hociister v. De la Tour (1853), 2 E. Sc B. 678 ; 
22 L. J. Q. B. 455 ; 22 L. T. O. S. 171 ; 17 Jur. 
972 ; 1 C. L. R. 846 ; 118 E. R. 922. 


sinnoianons : 


Johnson (1873), L. R. 8 C. P. 167 ; Roth t?. Taysen, 
1 ownsend (1896), 1 Com. Cas. 306 ; Tredegar Iron & Coal 
Co. v. Hawthorn (1902), 18 T. L. R. 716 ; JSapwell v. Bass 
(1910), 102 L. T. 811 ; Re Rubel Bronze & Metal Co. & 
J1918] 1 K. B. 315. Mentd. Burton v. G. N. Ry. 
(1854), 9 Exch. 507 ; Lewis r. Clifton (1854), 14 C. B. 245 ; 
Hold v. Hoskins (1856), 26 L. J. Q. B. 5 ; Croockewit v. 
Fleteher (1857), 1 H. & N. 893 ; Hall v. .Wright (1859). 
E. B. & E. 765 ; Roberts v . Brett (1859), 6 C. B. N. S. 611 ; 
Danube, ete., Ry. v. Xenos (1861), 11 C. B. N. 8. 152; 
Jonassohn v. Young (1863), 4 B. & 8. 296 ; Bartholomew 
v. Markwick (1864), 15 C. B. N. S. 711 ; Hughes v. Graeme 
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1864), 4 New Rep. 190 ; Churchward v. R. (1865). L. R. 
1 Q. B. 173 ; Unwin v. Clarke (1866). L. R. 1 Q. B. 417 ; 
Wilkinson v. Verity (1871). L. R. 6 C. P. 206 ; Frost v . 
Knight 0872), L. R. 7 Exch. Ill ; Metcalfe v. Britannia 
Ironworks Co. (1877), 2 Q. B. D. 423 ; Soc. G6n6rale de 
Paris v. Milders (1883), 49 L. T. 55 ; Mersey Steel & Iron 
Co. v. Naylor. Benzon (1884), 9 App. Cas. 434 ; Johnstone 
v. Milling (1886), 16 Q. B. D. 460 ; Gueret v . Audouy 
(1893), 62 L. J. Q. B. 633 ; Synge v. Synge, [18941 1 Q. B. 
466 ; Donkin v . Hastie (1897), 61 J. P. 568 ; James v. 
Evans (1897), 77 L. T. 78 ; Ellis v. Pond,J1898] 1 Q. B. 
426 ; Rhymney Ry. v. Brecon & Merthyr Tydfil Junction 
Ry. (1900), 69 L. J. Ch. 813 ; Curtis v. B. U. R. T. Co. 
(1912), 28 T. L. R. 353 ; Fratelli Sorrentino v. Buerger, 
119151 3 K. B. 367 ; Veithardt & Hall v. Rylands (1917), 
86 L. J. Ch. 604 ; Bradley v. Newsom, [1919] A. C. 1C ; 
Consorzio Voneziano di Armamento E. Navigazione v. 
Northumberland Shipbuilding Co. (1919), 88 L. J. K. B. 

291 . General rule.] — (1) The damages in actions 
for breach of contract are ordinarily confined to 
losses which are capable of being appreciated in 
money. With the exception of the case of a breach 
of promise of marriage, damages that are not 
capable of being so estimated, such as injury to 
feelings, or vexation, are not allowed ; alitcr in 
actions of tort. 

(2) The principle is, that if the party does not 
perform his contract, the other may do so for him 
as near as may be & charge him for the expense 
incurred in doing so (Alderson, B.). — Hamlin 
v. Great Northern Ry. Co. (1850), 1 H. & N. 
408 ; 20 L. J. Ex. 20 ; 28 L. T. O. S. 104 ; 5 W. R 
70 ; 150 E. R. 1201 ; sub nom . Hamblin v . Great 
Northern Ry. Co., 2 Jur. N. S. 1122. 

Annotations: — As to (1) Consd. Hobbs v. L. & S. W. Ry. 
(1875), L. R. 10 Q. B. 111. As to (2) Apprvd. & Apld. 
Lo Blanche v. L. & N. W. Ry. (1876), 1 C. P. 1). 286. 
Apld. Erie County Natural Gas & Fuel Co. v. Carroll, 
11911] A. C. 105. Refd. Bright v. Peninsular & Oriental 
Steam Navigation Co. (1897 ), 2 Com. Cas. 106; He Jewell’s 
Sett-1 mt., Watts v. Public Trustee, [1 919] 2 Ch. 161. Gener- 
ally , Reid. Randall v. ltoper (1858), 27 L. J. Q. B. 266 ; 
Lockyerv. International Sleeping Car & European Express 
Trains Co. (1892), 61 L. J. Q. B. 501. 

292 . .] — 1 do not see how the existence of 

misconduct can alter the rule of law by which 
damages for breach of contract are to be assessed 
(Blackburn, J.). — Sikes v. Wild (1801), 1 B. A S. 
587 ; 30 L. J. Q. B. 325 ; 5 L. T. 422 ; 7 Jur. N. 8. 
1280 ; 121 E. R. 832 ; affd. (1803), 4 B. & S. 421, 
Ex. Ch. 

Annotations : — Consd. Addis v. Gramophone Co., [1909] A. C'. 
488. Reid. Lock v. Furze (1866), L. R. 1 C. 1\ 441 ; 
Engel v. Fitch (1868), L. It. 3 Q. R. 314 ; Godwin v. 
Francis (1870), L. R. 5 C. P. 295 ; Bain v. Fothergill 
(1874), L. IL 7 H. L. 158. 

293 . .] — Addis v. Gramophone Co., Ltd., 

No. 1, ante. 

294 . Wrongful dismissal.] — M aw v. 

Jones, No. 127, ante. 

295 . .] — Addis v. Gramophone Co., 

Ltd., No. 1, ante. 

296 . Exceptions to rule.] — A ddis v. Gramo- 
phone Co., Ltd., No. 1, ante. 

297 . Breach of promise of marriage.] — 

Hamijn v. Great Northern Ry. Co., No. 291, 
ante. 

298 . .] — Upon a motion for a new 

trial in an action for breach of promise of marriage, 
on the ground of surprise & excessive damages : — 
Held : ct. would not interfere with the discretion 
of the jury as to the amount of damages, unless 
there has been some obvious error or miscon- 
ception on their part, or it is made apparent that 
they have been actuated by undue motives. 

In this action, though in form ex contractu , yet, 
it being impossible from the nature of the case to 
fix any rule or measure of damages, the jury are 
allowed to take into their consideration all the 
circumstances. Provided their conduct is not 
marked by prejudice, passion, or corruption^ they 
are permitted to exercise an absolute discretion 
over the amount of compensation (Willes, J.). — 


Smith v. Woodfine (1857), 1 C. B. N. 8. 600 ; 
140 E. R. 272. 

Annotations : — Folld. Berry v. Da Costa (1866), L. R. 1 C. P. 
331. Consd. Finlay v. Chirney (1888), 20 Q. B. D. 494. 

299. .] — In estimating the damages 

for breach of promise of marriage where deft, has 
seduced pltf., the jury may take into consideration 
that pltf.’s prospect of marrying has become less 
by reason of such seduction, & the mortification 
to her feelings in ceasing to be a respected member 
of her family. The ct. will not interfere with the 
discretion of the jury as to the amount of damages, 
if they have not acted in error, or from miscon- 
ception, or from undue motives. — Berry v. Da 
Costa (1800), L. R. 1 C. P. 331 ; Har. & Ruth. 
291 ; 35 L. J. C. P. 191 ; 12 Jur. N. S. 588 ; 14 
VV. R. 279. 

Annotations : — Apprvd. Millington r. Loring (1880), 6 Q. B. D. 
190. Refd. Quirk v. Thomas, [1916] 1 K. B. 516. 

300. .] — The statement of claim in an 

action for breach of promise of marriage stated the 
promise & breach, <fc alleged in paragraph 4 that 
pltf. relying on the agreement, permitted deft, to 
debauch & carnally know her, whereby deft, 
infected pltf. with a venereal disease : — Held : the 
allegation could properly be pleaded under Ord. 
19, r. 4. 

I am of opinion that both matters stated as 
facts in paragraph 4 might be properly given in 
evidence at the trial, as showing the particular 
mode in which deft, acted with respect to the 
promise & the breach ; that, the injury to pltf. 
was more grievous by reason of deft.’s mode of 
acting ; & that the promise was broken in an 

aggravated manner which entitles the jury to 
consider his conduct in giving damages (Brett 1 , 
L..L). — Millington v. Loring (1880), 0 Q. B. I). 
190 ; 50 L. J. Q. B. 214 ; 43 L. T. 057 ; 45 .L P. 
208 ; 29 W. R. 207, O. A. 

Annotations : — Apld. Whitney v. Moignartl (1890), 24 

Q. B. D. 630. Refd. Lumb v. Beaumont (1884), 49 L. T. 
772 ; Wood Durham (1888), 21 Q. B. 1). 601 ; Quirk V, 
Thomas, 11916] 1 K. B. 516. Mentd. Rassam v. Budge, 
11893] 1 Q. B. 571. 

301. .] — In an action for breach of 

promise of marriage, not. only are damages always 
given in respect of the personal injury to pltf., but 
also damages arising from & occasioned by the 
personal conduct of deft. Evidence of the conduct 
of both parties is allowed to bo given in mitigation 
or aggravation (Lord Esher, M.R.). — Finlay v. 
Chirney (1888), 20 Q. B. D. 194 ; 57 L. J. Q. B. 
247 ; 58 L. T. 004 ; 30 W. R. 534, C. A. 
Annotations: — Refd. Quirk v. Thomas, [1916] 1 K. B. 616. 

Mentd. Davies v. Hood (1903), 88 L. T. 19 ; United 
Collieries v. Simpson, [1909] A. C. 383 ; Admiralty Comrs. 
v. S.H. Amcrika, [1917] A. V. 38. 

302. .] — In sucli an action the injury 

is treated as a personal one, & damages are awarded 
in respect of the personal injury to pltf. occasioned 
by the personal conduct of deft. The conduct of 
both parties may be taken into account in assessing 
damages, & circumstances of mitigation or aggrava- 
tion may be given in evidence. Damages may be 
given of a vindictive & uncertain kind, not merely 
to repay pltf. for temporary loss, but to punish 
deft, in an exemplary manner (Swinfen Eady, 
L.J.). — Quirk v. Thomas, [1910] 1 K. B. 510; 
85 L. J. £. B. 519 ; 114 L. T. 308 ; 32 T. L. R. 
197, C. A. 

Annotations: — Mentd. Yorke v. Yorkshire Insce., [1918] 
1 K. B. 662 ; The Adams (1919), 88 L. J. P. 129 ; Jackson 
v. Anglo-American Oil Co., [1923] 2 K. B. 601. 

See, further , Husband & Wife. 

$03. Vendor of real estate falling to make 

title.] — Flureau v. Thornhill (1770), 2 Wm. 
Bl. 1078 ; 90 E. R. 035. 

Annotations /— Distd. Hopkins v. Grazebrook (1826), 6 
B. & C. 31. Consd. Robinson v. Harman (1848), 1 Exch. 
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850. Folld. Pounsett v. Fuller (1856), 17 C. B. 660. 
Apld. aura** Wild (1863), 4 B. & S. 421. Ezpld. Lock t>. 
*urze (1866): L. R. 1 C. P. 441. Distd. Engell v. Fitch 
(*§§§)» J 1 * Jr* i -S* ?• 659, Consd. Gray v. Fowler 
(1873), L. R. 8 Exch. 249. That ease has been the 
subject of frequent comment : but It has been acted upon 
for so long that it must be taken to be law & to possess 
as I expressed it in Bain v. FothergUl (No. 304, post), the 
force oi an Aot of Parliament (Martin, B.). Apprvd. 
Bain v. Fothergill (1874), L. K. 7 H. L. 158. Distd. Wall v. 
City of London Real Property Co. (1874), L. R. 9 Q. B. 
249. Apld. P* 8 L1 * ht & Coke Co. v - Towse (1887), 35 
Oi. D. 619 ; Morgan v, Russell, (1909) 1 K. B. 367. Distd. 
Be Daniel, Daniel v. Vossall, [1917) 2 Oh. 405 ; Braybrooks 
?i- 0 ^ a i ey /J 19 .W 1 K. B. 435. Folld. Keen v. Mear, i 
y 0 2O] 2 Ch. 674. Refd. Walker v. Moore (1829), 10 
P* & , c * 4 i 6 ; lodges v. Lichfield (1 833). 2 L. J. C. P. 133 ; J 
London & Greenwich Ry. v, Goodchild (1844), 13 L. J. Ch. 
?24 ; Godwin v. Francis (1870), L. R. 5 C. P. 295 ; lie 
Great Northern Salt & Chemical Works, Ex p. Fenwick 
(1891), 36 Sol. Jo 42 ; Day v, Singleton, [1899) 2 Ch. 320 ; 
Addis v. Gramophone Co., [1909] A. C. 488. Mentd. 
Baynes v . Lloyd, [1895] 2 Q. B. 610. 

304, # ] — Upon a contract for the sale 

& purchase of a real estate, if the vendor, without 
fraud, is incapable of making a good title, the 
proposing purchaser is not entitled to recover com- 
pensation in damages for the loss of his bargain. — 
13atn v, Fothergill (1874), L. R. 7 H. L. 158 ; 43 
L. ,T. Ex. 243 ; 31 L. T. 387 ; 39 J. P. 228 ; 23 W. K. 
261, H. L. ; affg. (1870), L. R. 0 Exch. 59, Ex. Ch. 
Annotations :—ConB&. Burrow v. Scammoll (1881), 19 Ch. D. 
175; Rock Portland Cement Co. v. Wilson (1882), 52 
214. Apld. Gas Light & Coko Co. v. Towse 
(1887), 35 Ch. D. 619 ; Rowe v. London School Board 

B , 36 Ch. 1). 619. Distd. Royal Bristol Permanent 
ijg Son. v. Bomash (1887), 35 Ch. D. 390 ; Day v. 
Singleton, [1898] 2 Oh. 320. Consd. Jones v. Gardiner, 
[1902] 1 Oh. 191. Apld. Morgan v. Russell, [1909] 1 K. B. 
357. Distd. Re Daniel, Daniel v. Vassall, [19171 2 Ch. 405 ; 
Braybrooks v. Whaley, [1919] 1 K. B. 436 ; Goffln v. 

S Houlder (1020), 90 L. J. Ch. 488. Foil!. Keen v. Mear, 

2 Ch. 674. Refd. Gray v, Fowlei (1873), L. R. 8 
249 : Wall v. C'ity of London Real Property Co. 
(1874), L. R. 9 Q. B. 249 ; lie Higgins & Hitchman (1882), 
30 W. R. 700 ; Coombs v. Cook (1883), Cab. & El. 75 ; 
Be Hargreaves & Thompson's Contract (1886), 32 Ch. D. 
454 ; Leo r. Soamos (1888), 36 W. R. 884 ; lie Wilsons & 
Stevens* Contract, 11894 i 3 Ch. 646 ; Baynes v. Lloyd, 
[18951 2 Q. B. 610 ; lie Scott & Alvarez’s Contract, Scott. 
v. Alvarez, [1895] 1 Ch. 596 ; Pease v. Courtney, [1904] 

2 Ch. 603; Holliwcll v. Soacombe, [1906] 1 Ch. 426; 
Addis v. Gramophone Co., J1900J A. V. 488 ; Grindell v. 
Bass, [1920] 2 Cli. 487. Mentd. Smith v. Green (1875), 

1 C. P. D. 92 ; Synge e. Synge (1893), 63 L. J. Q. B. 202. 
Sec, f urther. Sale of Rand. 


305. Banker refusing to honour cus- 

tomer’s cheque — Although money In hand.]— 

Marzetti v, Williams, N o. 21, ante, 

306. .] — In an action against 

bankers for refusing to pay a trader’s cheques, 
they having at the time of refusal sufficient- assets 
of the trader, the latter may recover substantial 
damages without proof of actual damage. — Roltn 
v. Steward (1854), 14 C. B. 595 ; 23 L. ,T. O. P. 
148 ; 18 Jur. 536 ; 2 O. L. R. 959 ; 139 E. R. 245 ; 
sub nom . Rollin v, Steward, 23 L. T. O. S. 114 ; 
2 W. R. 467, 


-‘---Consd. Prehu v. Royal Bank of Liverpool 
(1870), L. R, 5 Exch. 92. Apld. Larius v . Bonany y 
Guroty (1873), L. R. 6 P. O. 346 : Vallis Chlorine Syndicate 
v. American Alkali Co. (1901 ), 17 T. L. R. 656 : Wilson v. 
United Counties Bank, [1920] A. C. 102. Refd. Boyd v. 
Fitt (1864), 11 L. T. 280 : Barnett v. Hart (No. 1) (1903), 
f Mentd. Re General South American Co. 
(1877), 47 L. J. Ch. 07. 

See, further , Bankers & Banking, Vol. III., 
p. 123. 


307. Agent refusing to honour cash 

orders of principal — Although money in hand.] — 

Larios v, Bonany y Gurety, No. 25, ante. 

See, further, Agency, Vol. I., p. 267. 


Sub-sect. 2. — In Tort. 

In actions of libel & slander, see Libel & 
Slander. 

308. General rule— Injury to feelings.] — 

Hamun v. Great Northern Ry. Co., No. 291, 
ante . 

309. Pain & suffering.] — Mediana 

(Owners) v. Comet (Owners, etc.), The Mediana, 
No. 9, ante. 

310. Circumstances of aggravation — Exercise 
of illegal powers by Secretary of State.] — Wilkes 
v . Wood (1763), Lofft, 1 (preface) ; 98 E. R. 489 ; 
sub nom . General Warrants Case, Wilkes v. 
Wood, 19 State Tr. 1153. 

Annotations: — Refd. Feathers v, R. (1865), 12 L. T. 114. 

Mentd. Entick v. Carrington (1765), 19 State Tr. 1029. 

311 . Insult.] — Trespass for getting pltf.’s 

daughter with child per quod servitium amisit : — 
Held : damages £50 not excessive, & a new trial 
would be refused. 

Actions of this sort are brought for example’s 
sake, & although pltf.’s loss may not really amount 
to the value of 20s., yet the jury have done 
right in giving liberal damages. If much greater 
damages had been given we should not have been 
dissatisfied therewith, pltf. having received this 
insult in Ids own house where he civilly received 
deft. & permitted him to make his addresses to his 
daughter (Wilmot, C.J.). — Tullidge v. Wade 
(1769), 3 Wils. 18 ; 95 E. R. 909. 

Annotations : — Consd. Woodward v. Walton (1807), 2 Bos. & 

P. N. R. 476. Refd. Buttcrworth v. Butterworth & 

Englefleld, etc., U920] P. 126. 

312. .] — This is one of certain cases 

wherein it is difficult to draw any line as to quantum 
of damages ; one cannot trust one’s feelings in 
matters of this nature, particularly where circum- 
stances of aggravation are brought forward, & 
most of all such circumstances as levity & 
insolvence ; I am not therefore at liberty to say, 
that on the case before them, the jury have given 
too much damages (Richards, C.B.). — Elliott i\ 
Nickun (1818), 5 Price, 641 ; 146 E. R. 719. 

313 . ,] — if parish officers cut off 

the hair of a pauper in the poor-house, by force, & 
against the will of such pauper, tins is an assault ; 
& if it be done as matter of degradation, & not 
with a view to cleanliness, that will be an aggrava- 
tion, & go to increase the damages. — Forde t>. 
Skinner (1830), 4 C. & P. 239 ; 2 Man. & Ry. M. 0. 
291, N. P. 

314 . .] — In an action for wilful 

negligence, the jury may take into consideration 
the motives of deft., & if the negligence is accom- 
panied with a contempt of pltf.’s rights & con- 
venience, the jury may give exemplary damages. — 
Emrlen v. Myers (1800), 6 H. & N. 54 ; 30 
L. J. Ex. 71 ; 2 L. T. 774 ; 8 W. R. 605 ; 158 E. R. 
23. 

Annotations .-—Refd. Bell v. Mid. Ry. (1861), 10 C. B. N. S. 

287 ; Thompson v . Hill (1870), L. R. 5 C. P. 664. 


PART IV. SECT. 1, SUB-SECT. 2. 

•. General rule ,) — In an notion fo 
assault the jury Is bound to oonside 
all the circumstances which ma- 
aggravate the damages. — Slater t 
Watts (1911), 16 B. C. R. 30.— CAN. 


t. .] — Injuries to property are 

only visited with damages propor- 
tioned to the actual pecuniary loss 
sustained In the absence of circum- 
stances of aggravation. — Nagy v. 


Vrnnk (1916), 34 IV. L. R. 413.— 
CAN. 


a. G xrcumstanees of aggravation- 
Storm t eaters containing sewage comii 
on plaintiff's lands.h-Zt a municip 
brings storm waters upi 

S ltf. s land* he is entitled to aggravate 
amages by reason of -the fact that tl 
storm waters contain sewage 
offensive matter, causing increase 
injury.— H adstrap r. Willoughi 


Cobpn. (191 
33 N. S. W. 


6). 16 8. R. N. S. W. 146 ; 
W. N. 68.— AUS. 


b. Whether mere tech- 

nical irregularity, 1 — In an action 
against for damages for wrongful 
arrest : — Held : though there was a 
technical irregularity, the fact of such 
irregularity did not entitle pltf. to 
more damages. — W iner v . Garcia 
(1908), 25 S. C. 576.— S. AF. 

c. Seduction — Base circum- 



Part IV.— Aggravation and Mitigation. 


123 


815. .] — Where a wrongful act is 

accompanied by words of contumely & abuse, the 
jury are warranted in taking that into their con- 
sideration, & giving retributory damages (Bylbs, 
J.). — Bell v. Midland By. Co. (1801), 10 
C. B. N. S. 287 ; 30 L. J. C. P. 273 ; 4 L. T. 293 ; 
7 Jur. N. S. 1200 ; 9 W. R. 612 ; 142 E. R. 462. 
Annotations : — Reid. Thompson v. Hill (1870), L. R. 5 C. P. 

564 ; Addis v. Gramophone Co., [1909] A. C. 488. Mentd. 

Beckett v. Mid. Ry. (1867), L. R. 3 C. P. 82 ; Powell 

Duffryn Steam Coal Co. v. Taft Vale Ry. (1873), 29 L. T. 

575 ; Mott v. Shoolbred (1875), 44 L. J. Ch. 380 ; Mayfair 

Property Co. v. Johnston, [1894] 1 Ch. 508. 

816. Persistence in criminal charge.] — 

Trespass for breaking & entering pltf.’s dwelling- 
house may be well laid to have been done under a 
false charge & assertion that pltf. had stolen 
property in her house, per quod she was injured in 
her credit, etc., for that is laid only as matter of 
aggravation ; & the jury may give damages for 
the trespass as it is aggravated by such false 
charge. — Bracegirdle v. Oiiford (1813), 2 M. & 8. 
77 ; 105 E. R. 311. 

Annotation: — Reid. Addis v. Gramophone Co., [1909] A. C. 

488. 

317. .] — To an action of trespass 

for false imprisonment, deft, pleaded by way of 
justification that pltf. had committed a felony. 
At the trial, his counsel abandoned the plea, & 
exonerated pltf. from the charge : — Held : it was 
not a misdirection in the judge to tell the jury that 
the putting of such a plea on the record was a 
persisting in the charge, & was to be taken into 
account by them in estimating the damages con- 
tained in it. — Warwick v . Foulkes (1844), 12 
M. & W. 507 ; 1 Dow. & L. 038 ; 13 L. J. Ex. 109 ; 
2 L. T. O. S. 331 ; 8 .Tur. 85 ; 152 E. R. 1298. 
Annotations : — Held. Wilson v. Robinson (1845), 7 Q. B. 68 ; 

Caulfield v. Whitworth (1868), 16 W. It. 936. Mentd. 

Boiloau v. Rutlin (1848), 2 Exch. 665 ; Simpson v. Robinson 

(1818), 12 Q. B. 511. 

318. Persistence in wrongful act.] — 

Upon a declaration for breaking pltf.’s close, 
treading his grass, A hunting for game, & other 
wrongs : — Held : £500 were not excessive damages 
for a trespass in sporting, persevered in in defiance 
of notice, & accompanied with indecent & offensive 
demeanour. — M erest v. Harvey (1814), 5 Taunt. 
442 ; 1 Marsh. 139 ; 128 E. R. 701. 

Annotations : — Consd. Fielden v. Cox (1906), 22 T. L. R. 411. 

Refd. Price v. Severn© (1 831), 5 Moo. & P. 125 ; Whitwham 

v. Westminster Brymbo Coal & Coke Co., [1890] 1 Ch. 894. 

Mentd. Spence v. Rogers (1843), 12 L. J. Ex. 252. 

319. .] — In actions for tort, the ct. 

will not interfere with the damages found by the 
jury, unless they appear to be grossly dispro- 
portioned to the injury sustained. 

Where a landlord caused considerable injury to 
the crops of his tenant by selling, felling & removing 
timber, without applying for leave to enter, & the 
jury assessed the damages at £300 : — Held : the 
ct. would not interfere, although the net value of 
the entire crops did not exceed £200. 

If we were to hold that the jury are to be re- 
strained to exactly the amount of injury sustained 
by pltf., it would in effect be placing a wrongdoer 
upon precisely the same footing as one who enters 


with the owner’s permission. Besides, this was 
not the case of a single act of trespass, but of a 
series of trespasses persisted in day after day & for 
several weeks (Maule, J.). — Williams v. Currie 
(1845h 1 C. B. 841 ; 135 E. R. 774. 

Annotation : — Refd. Humphrey v. Nowland (1802), 15 

Moo. P. C. C. 343. 

320. Trespass — & infection of plaintiff’s 

cattle with disease.] — Anderson v. Buckton 
(1719), 1 Stra. 192 ; ”11 Mod. Rep. 303 ; 93 E. R. 
407. 

Annotations : — Consd. Theyer v. Purnell, [1918] 2 K. B. 333. 

Refd. Daubney v. Cooper (1830), 10 B. & C. 830 ; Wright 

v. Hetton Downs Co-op. Boo. (1883), Cab. & El. 200. 

Mentd. Woodward v. Walton (1807), 2 Bos. & I*. N. R. 

476. 

321. 1 .] — Doft.’s sheep trespassed 

on pltf.’s land, where, in the course of a few days 
they developed scab, in consequence of which they 
were interned in a circumscribed area on pltf.’s 
land under a notice of detention given under the 
Sheep -scab Order, 1905, made in pursuance of 
Diseases of Animals Act, 1894 (c. 67), the notice 
extending also to sheep belonging to pltf. which 
had been in contact with the trespassing sheep. 
In an action by pltf. to recover damages for the 
trespass : — Held : pltf. was entitled to recover 
all such damages as were the natural consequence 
of the presence of deft.'s sheep on his land <fc as 
well after as beforo the date of the notice of 
detention. — Tiieyer v . Purnell, |1918] 2 K. B. 
333; 88 L. J. K. B. 203; 119 L. T. 285 ; L0 
I.. O. R. 840, I). 0. 

322. & seduction.] — A father 

brought an action of trespass for breaking his 
house, & debauching liis daughter, per quod 
ftrrv ilium amis it. The jury gave a verdict for pltf. 
with £200 damages. On a motion being made to 
set aside this verdict because the damages were 
excessive : — Held : the rule would be discharged. — 
Bennett v . Allcott (1787), 2 Term Rep. 100 ; 100 
E. R. 90. 

Annotations : — Refd. Stammers v. Ycarsloy (1833), 1ft Bing. 

35 : Allen v. Flood, [1898 1 A. C. 1. Mentd. Anon. (1804), 

1 Smith, K. B. 333 ; Woodward v. Walton (1807), 2 

Boh. & P. N. It. 476 ; Ditclmm v. Bond (1814), 2 M. & S. 

436 ; Parker v. Bailey (1824), 4 Dow. & Ry. K. B. 215 ; 

Grinnell v. Wells (1844), 2 Dow. He L. 610 ; Newton v. 

Holford (1845), 4 L. T. O. S. 358 ; Thompson v. Ross 

(1859), 29 L. J. Ex. 1. 

See , generally , Master & Servant. 

323. & theft.] — Trespass for 

breaking & entering the dwelling-house of pltf. & 
taking away certain goods therein not alleging 
them to be pltf.’s goods. Plea not guilty by 
statute. The judge at the trial having directed 
the jury to And a verdict for pltf. with nominal 
damages, for the trespass to the house; — Held: 
pltf. was not entitled to damages also for the value 
of the goods, as they were not alleged to be the 
property of pltf. 

I am of opinion that pltf. is not entitled to a rule 
to increase the damages ; he could not maintain 
an action for taking the goods, without proving 
that they were his property, but here there is no 
allegation that they belonged to him, nor any 
admission to that effect on the record (Parke, B.). 
— Pritchard v. TjOng (1842), 9 M. & W. 000 ; 1 


stances .] — In an action for seduction ; — 
Held : in assessing damages the jury 
might consider the circumstances that 
the infant was living & in pltf. ’s house. 
— Flynn r. Connell, [1919] 2 I. R. 
427.— IR. 

d. Assault — Breach of cau- 

tion bond.) — B., who had taken out 
letters of law burrows against L. as a 
consequence of which L. had had to 
find caution, was assaulted by L. B. 
raised an action of contravention of 
law burrows claiming the penalty in 


the bond of caution & he raised a 
supplementary summons bf damages 
alleging that the conclusions of the 
first action were inadequate to afford 
due reparation. These actions were 
tried conjointly : — Held : the jury 
might assess the damages according 
to sound discretion having regard to 
all the circumstanoes. — Ball v. Lono- 
land^(1834), 12 Sh. (Ct. of Bess.) 934. 


assessing damages for a tort tho ct. 
is Justified in taking into account as an 
aggravating circumstance the nature 
of deft.’s defence. — Wiiitakkr v. Ho os, 
Morant v. Roos (1912), App. D. 92. — 
S. AF. 

t. Malicious prosecution — 

Triviality of charge . J — Exemplary dam- 
ages may be awarded where deft, 
maliciously prosecuted pltf. for a 
trivial theft. — Beukes v. uaal, [1918] 


e. 


Nature of defence.] — In C. P. D. 168 . — 8 . AF. 
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Damages. 


Sect. 1. — Aggravation: Sub-eect. 2. Sect. 2: Sub- 
sect, 1, A. & £.] 

DowL N. S7883~ 11 L. J. Ex. 306 ? 6 Jur. 562 ; 
152 E. R. 281. 

4nnotati°n .-—Mentd. Curlewls v. Laurie (1848), 12 Q. B. 

See Part V., Sect. 1, sub-sect. 2., post 
Joint tort-feasors.] — See Part VII., Sect. 3, sub- 
sect. 4, poet. 


Sect. 2. — MITIGATION. 

Sub-sect. 1. — In Contract. 

A. In General. 

324. Question for Jury.]— Hociister v. De La 
Tour, No. 290, ante. 

326. Circumstances of mitigation — Negligent 
performance of contract by plaintiff.]— II an 

auctioneer employed to sell an estate is guilty of 
negligence, whereby the sale becomes nugatory, 
he is entitled to recover any compensation for his 
services from the vendor. — Denew v. Daverell 
(1813), 3 Camp. 451, N. P. 

Annotations Pike t>. Wilson (1854), 1 Jur. N. H. 59. 

Mentd. houter v. Drake (1834), 3 L. J. K. B. 31. 

326. Breach of promise of marriage.] — 

In action for breach of promise of marriage, if 
on the part of deft, it is proved that pltf. is a loose 
& immodest woman, fa that he broke his promise on 
that account, it goes in bar of the action ; but if it 
also appear that, when lie made the promise, he 
was aware of these circumstances, it is no defence. 
In such an action deft, may, in mitigation of 
damages, go into evidence that liis relations dis- 
approved of the match ; fa if his father is an in- 
competent witness on account of his having 
employed the attorney to conduct the defence, a 
witness will be allowed to prove that. lie has heard 
the father express to deft, his dislike to the marriage. 
—Irving v . Greenwood (1824), 1 C. fa P. 350, 

A limitations .'-Mentd. Young r. Murphy (1836), 6 L. ,T. C. P. 

iM58w) > WA , g , Vbf - “■ * B - 74,1 ; * 

See, further , Husband fa Wipe. 

327. Breach of warranty.] — A person who 

purchases a horse warranted sound, sells it again, 
& then repurchases it, cannot, on discovering that 
the horse was unsound when first sold, require the 
original vendor to take it back again, is' or can 
lie, by reason of the unsoundness, resist an action 
by such vendor for the price. But he may give 
the breach of warranty in evidence in reduction of 
damajgea ; ---&TiiEET v. Blay (1831), 2 B. & Ad. 456 ; 

J 08 B. R. 1212. 

Annotations : — Coned. Allen t?. Cameron (1833), 1 Cr. & M. 
832; Dawson ?\ Oollis h 851), 10 C. B. 523. Refd. 

(1833), 4 Tyr. 43 ; Monde] r. HI eel (1841), 

1 Bowl. N. S. 1 ; Parsons v. Sexton (1847), 4 C. B. 899 : 

V t ^ Kxcli. Ill ; Azfouar v. Casella 

PA 67 \fc* * 1 ’ 4 i U : V rigllt v ' I*WW, [1917 1 1 K. B. 
917. MenW. Gomperts v. Denton (1832), 1 Cr. & M. 207 : 

Shllll 44 Tl»an4rti* / 1 Q * J K \ O A J O- i.n i no . Tim a . 9 



i iiTrtiT t>T>7 V» *kF a Joanneruian r. Wliit 

’iiin C, t P ' Stf * v - Durness (1862), „ 

T. 670 , Horsfall t». Thomas (1862), 1 H. & C. 90 ; 


Az6mar v. Casella (1867), L. R. 2 C. P. 677 ; Kennedy v. 

Panama, etc., Mail Co. (1867), L. R. 2 Q. B. 580 ; Heilbutt 

v. Hickson (1872), L. R. 7 C. P. 438 ; Phosphate Sewage 

Co. v, Hartmont (1877), 5 Ch. D. 394 ; Re Green, & 

Balfour, Williamson (1890), 63 L. T. 97. 

328. Non-performance of part of contract 

by plaintiff.] — A. contracted to sell fa plant a 
quantity of trees on B.’s land, & also that he 
should & would, at his own costs & charges well fa 
sufficiently keep in order the trees for two years 
after the planting & that such as should die during 
that period, should be replaced by him. In an 
action to recover the price : — Held : evidence of 
non-performance by A. of any part- of the contract 
on his part was admissible in reduction of damages. 
—Allen v. Cameron (1833), 1 Cr. fa M. 832 ; 3 
Tyr. 907 ; 2L,J. Ex. 263 ; 149 E. R. 635. 
Annotations : — Consd. Baillio v. Kell (1838), 4 Bing. N. C. 

638. Refd. Dawson v. Collis (1851), 10 C. B. 523 ; Charles 

v. Altin (1854), 15 C. B. 46. 

329. Amount of costs of prior action — 

Included In present claim for damages.] — The 

condition of a bond reciting a deed of dissolution 
of partnership between pltf. and I., was, that I., fa 
deft., or one of them, should indemnify pltf. 
against the payment of the partnership debts fa all 
costs, etc., fa all actions to be brought in respect 
thereof. To a declaration on this bond, which 
set out the condition, & a breach of it in non- 
payment of a debt due from the partnership to M., 
who in consequence sued pltf. fa I. for it : — Held : 
deft, could not show, in reduction of damages, that 
the costs of I.’s defence to the action brought by 
M., were much less than the costs incurred by pltf. 
— White v . Ansdell (1836), 1 M. fa W. 348 ; 
Tyr. & Or. 785 ; 5 L. ,T. Ex. 180 ; -150 E. R. 467. 

330. Matter amounting to a bar to action — 

Wrongful dismissal.] — To an action of assumpsit 
for discharging pltf. before the expiration of his 
service, the only idea was, payment of money into 
rt. : — Held : deft, could not prove, in mitigation 
of damages, that he was justified in discharging 
pltf. on the ground of drunkenness. 

A defence which, if pleaded would be a bar to 
the action is not admissible in evidence in reduction 
of damages. — Speck v. Phillips (1839), 5 M. fa W. 
279 ; 7 Howl. 470 ; 8 L. J. Ex. 249, 277 ; 3 J. P. 
121 ; 151 E. It. 119. 

Annotation : — Mentd. Watt v. Wail, [1905] A. C. 115. 

331. Breach by plaintiff subsequent to 

action.]— A breach by pltf. of the contract sued 
upon, since action brought, cannot be pleaded or 
given in evidence in reduction of damages, to avoid 
circuity of action. — Bartlett v. Holmes (1853), 
13 (J. B. 630 ; 22 L. J. C. P. 182 ; 21 L. T. O. 8. 
104 ; 17 Jur. 858 ; 1 W. R. 334 ; 1 V, L. R. 159 ; 
138 E. K. 1347. 

Previous payment by drawer of bill of 

exchange — Action against acceptor.] — See Bills 
op Exchange, Promissory Notes, fa Negotiable 
Instruments, Yol. VI., p. 344, No. 2286. 

332. Payment by defendant — Necessity for 

specially pleading.] — Payments to pltf., although 
not pleaded by deft-., may be received in evidence 
in reduction of (bun ages. — S iiirley v. Jacobs 
(1835), 2 Bing. N. C. 88 ; 7 C. fa P. 3 ; 4 Bowl. 
136 ; J Hodg. 214 ; 2 Scott, 157 ; 132 E. R. 35 ; 
sub now. Jacobs v. Siiirley, 4 L. J. 0. P. 298. 
Annotations .- — Consd. Richardson v. Roberts (1836), Tyr. & 


PART IV. SECT. 2, SUB-SECT. 1.— A. 

826 i. Circumstances of mitigation — 
Nwligent performance of contract by 
plaintiff.] — In actions upon quantum 
meruit for work & labour, defective 
workmanship may be proved in miti- 
frtjR damage*— S mith r. Strange 

(1885), 2 Man. L. R. 101. — CAN. 4 , 

327 i. Breach of warranty — ' 


Plaintiff retaining article warranted.)— 
In an action of breach of warranty of 
machines '.—Held : as pltf. retained the 
niaohlnes, defts. were entitled to a 
deduction from the damages to which 
pltf. might be found entitled. — N kiss 
^. Canadian Port Huron Co. (1911), 
16 W. L. R. 542.— CAN. 

827 ii. A' egligcnce of soli citor 


in investigating title — Ability of plaintiff 
to get in outstanding interests.)— In an 
action against an attorney for negll* 
gence in permitting pltf. to complete 
a purchase when the title was defective 
the jury may reduee the damages on 
the ground that portion of the interests 
outstanding have been or can be got in 
by pltf. — Harris v. Carruthers 
(1902), 2 S. R. N. S. W. 100.— AUS. 
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Or. 278, n. ; Belbln v. Butt (1837), 2 M. & W. 422. Reid. 

Goldsmid v. Raphael (1836), 3 Scott, 385. Mentd. Brown 

v . Daubeney (1836), 1 Har. & W. 646. 

333 • •] — In assumpsit , pay- 

ments which do not amount to a bar to the action, 
but merely go to reduce pltf.’s demand, need not 
be specially pleaded, but may be given in evidence 
in mitigation of damages, under a plea of non- 
assumpsit — Lediard v . Boucher (1835), 7 

C. &P. 1, N. P. 

Annotations: — Consd. Richardson v. Roberts (1836), Tyr. & 

Gr. 279, n. Retd. Goldsmid v. Raphael (1836), 3 Scott, 

385 : Wright v. Skinner (1836), Tyr. & Gr. 277. 

334 . .] — Qu. : whether evi- 

dence of payment, either before or after action 
brought, is admissible in evidence in reduction of 
damages, the only plea being non-assumpsit . — 
Richardson v. Robertson (1836), 1 M. & W. 463 ; 
4 Dowl. 742, n. ; 5 Dowl. 82 ; 2 Gale, 80 ; Tyr. & 
Gr. 279, n., 762 ; 5 L. .T. Ex. 163 ; 150 E. R. 516. 
Annotation : — Reid. Wright v. Skinner (1836), 4 Dowl. 741. 

335 . .] — In an action of debt, 

where there is no plea of payment, deft, cannot 
give evidence of payment in reduction of damages. 
— Belbin v. Butt (1837), 2 M. & W. 422 ; 5 Dowl. 
604 ; Murph. & II. 70 ; 0 L. .T. Ex. 120 ; 1 Jur. 
479 ; 150 E. R. 822. 

336. Profits made by plaintiff — Conse- 

quent on breach .] — lie Tyne Tug & Hteamboat 
Federation Co., Ltd. (1917), 142 L. T. .To. 239. 

337. On other contracts.] — In an 

action for damages for breach of a contract to 
deliver raw material, whereby pltfs. were prevented 
from executing orders wliich they had obtained, 
evidence is admissible to show that pltfs. were in 
consequence enabled to execute other orders, 
whereby they made profits which might be taken 
into consideration in reduction of the damages 
which they had sustained by defts.’ breach of 
contract. 

The person who sues for the breach of a contract 
such as this, is entitled to be placed, so far as money 
is concerned, in as good a jiosition as if the contract 
had been performed. He can, therefore, prirnd facie 
claim what would have been his profit. But lie 
is none the less bound by another principle, which 
imposes on him the duty of taking all reasonable 
steps to mitigate the loss to himself consequent on 
the breach (Lord Haldane). — Hill & Sons v. 
Siiowell (Edwin) & Sons, Ltd. (1918), 87 
L. J. K. B. 1106 ; sub nom. Hall (John) & Son, 
Ltd. v. Siiowell (Edwin) & Sons, Ltd., 119 
L. T. 651 ; 62 Sol. Jo. 715, H. L. 

See, further, Part VII., Sects. 1 & 2, post . 

338. Collateral matters not considered — Pay- 
ment received by plaintiff under Insurance policy.] 
— Pltf. sued defts. for damaging his ship by 


collision : — Held : defts. were not entitled to 
deduct from the amount of damages to be paid by 
them a sum of money paid to pltf. by insurers in 
respect of such damage. — Yates v. Whyte (1838), 
4 Bing. N. 0. 272 ; 1 Arn. 85 ; 5 Scott, 640 ; 7 
L. J. C. P. 116 ; 132 E. K. 793. 

Annotations : — Folld. Bradbum v. G. W. lly. (1874), 31 L. T. 
464. Consd. Jebsen v. East Sc West India Dook Co. (1875), 
L. R. 10 C. P. 300 ; SimpBon v. Thomson (1877), 3 App. 
Cas. 279. Mentd. Morgan v. Price (1849), 4 Exch. 615 ; 
Kemp v. H alii day (1866), 6 B. & S. 723; Diokenson v. 
Jardine (1868), L. R. 3 6. P. 639; Stringer v. English 
& Scottish Marino Insce. (1869), L. R. 4 Q. B. 676; 
Hall v. Nashville Sc Chattanooga Railroad Co. (1871), 
27 L. T. 182 ; Midland Insoe. w. Smith (1881), 6 Q. B. D. 
561 ; Jamal v. Moolla Dawood Sons, [1916] 1 A. C. 175 ; 
Hill v. Showell (1918), 87 L. J. K. B. 1106. 

339. .] — In an action for injuries 

caused by defts.’ negligence, a sum received by 
pltf. on an accidental insurance policy cannot be 
taken into account in reduction of damages. — 
Bradburn v. Great Western Ry. Co. (1874), 
L. R. 10 Exch. 1 ; 44 L. .7. Ex. 9 ; 31 L. T. 464 ; 
23 W. R. 48. 

Annotations : — Consd. Jcbson v. East Sc West India Dock Co. 
(1875), L. R. 10 O. P. 300 ; British Westinghouse Electric 
& Manufacturing Co. v. Undenrround Kloctrio Rys. Co. of 
London, [1912] A. C. 673. Refd. Tho Marpessa, [1891] 
P. 403 ; The Modiana (1899), G8 L. J. P. 26 ; Admiralty 
Comi*s. v. S.H. Amerika, [1917J A. C. 38 ; Baker v. Dalgleisli 
S.S. Co. (1921), 126 L. T. 482. Mentd. Jamal v. Moolla 
Dawood Sons, [1916] 1 A. C. 175 ; Hall t>. Showoll (1918), 
119 L. T. 651. 

See, f urther , Insurance. 

340 . Profit made on substituted contract 

— By some of joint plaintiffs.] — In an action for 
broach of a contract for the quick discharge of a 
ship made with several persons jointly, where 
some of pltfs. had made profits by reason of such 
breach or contract which they would not otherwise 
have made, through another ship in which they 
were interested having been substituted for the 
purpose for which the former ship was required ; — 
Held : the amount of the joint- damages could not 
be reduced by the profits so made by some of pltfs. 
individually.— J ebsen v. East & West India 
Dock Co. (1875), L. R. 10 C. P. 300 ; 44 L. .T. C. P. 
181 ; 32 L. T. 321 ; 23 W. R. 624 ; 2 Asp. M. L. C. 
505. 

Annotations Reid. Tho Marpessa, [1891] P. 403 ; British 
Westinghouse Electric & Manufacturing Co. v. Underground 
Electric lly 8. Co. of London, [1912] A. (!. 673 ; City 
Tailors v. Evans (1921), 91 L. J. K. B. 379. Mentd. Jamal 
v. Moolla Dawood Sons, [1916] 1 A. O. 175; Hall v. 
Showell (1918), 119 L. T. 651. 

B. Duly of Plaintiff to mitigate Damages . 

341 . General rule.] — Deft, promised to marry pltf. 
so soon as his, deft.’s, father should die. During the 
father’s lifetime deft, refused absolutely to marry 
pltf. Pltf. sued for breach of the promise, deft.’s 
father being still alive; — Held: the principle of 


338 i. Collateral matters not con- 
sidered — Payment received by plaintiff 
under insurance policy.] — In an action 
for damages caused to pursuers’ 
vessel by collision with defenders’ 
vessel, the jury found for pursuers Sc 
assessed damages ; but added to their 
verdict, that pursuers had already been 

{ laid £350 under a policy of insurance 
n respect of the damage sustained : — 
Held : pursuers were entitled to 

decree for the full amount of the 
damages assessed without deducting 
the sum paid under the insurance. — 
Morison Sc Milne v. Bartolomeo Sc 
Massa (1867), 5 Macph. (Ct. of Sess.) 
848 ; 39 Sc. Jur. 474. — SCOT. 

n. Delivery of loos as part 

consideration for a sum paid as the price 
of a mill.] — In an action for breach 
of a written contract, whereby deft., 
in consideration of £500 paid to him 
by pltf., agreed to convey to pltf. a 
min at P., as Boon as he obtained a 
grant thereof : — Held : deft, could not 


show in reduction of damages that at- 
the time the agreement was entered 
into ho had delivered a quantity of 
logs to the pltf. as a part of the con- 
sideration for tho bargain. — Smith v. 
Millidok (1844), 2 Kerr. 408. — CAN. 

g. Non-delivery of goods — 

Whether plaintiff making equal profit 
out of the sale of goods in stock instead 
of the goods ordered. ] — Where tho 
measure of damages for a failure to 
deliver goods is the loss of profit, 
which the buyer would have made j 
by delivering them under a contract j 
which he had entered into, it is not | 
material that the buyer by delivering 
under that contract other goods which 
he had in stock has made as much 
rofit as he would have made if there 
ad been no failure to deliver to him. — 
Muhammad Ullah v. Bird (1921), 
L. R. ^8 Ind. App. 175.— IND. 

PART IV. SECT. 2, SUB-SECT. 1.— B. 

341 I. General rule .] — In a counter- i 


claim : — field : there could ho no 
recovery for damage wliich might have 
been prevented by reasonable efTortH 
on deft.’s pari. Deft, was bound, os 
soon as ho discovered tho defects 
complained of, to take tho necessary 
steps to remedy them, & could not 
rocovor anything for damages beyond 
what he would have sustained had ho 
pursued that course. — Mawiiiyyev v. 
Ported uh (1907), 17 Man. L. R. 184.— 
CAN. 

341 ii. .] —Pltf. having received 

seed from deft., became aware while It 
was growing that vetches were coming 
up with it, but- did not inform deft. : — 
Held : ho could not recover damages 
for an injury wliich his own conduct 
was responsible for. — H tkrart v. 
Hculthorp (1894), 25 O. R. 544. — 
CAN. 

341 ill. .1 — In assessing damages 

for breach of contract a jury will take 
into account whatever pltf, has done 
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Damages, 


Sect. 2. — Mitigation: Sub-sect 1, B.] 

Hoch8ier v. De la Tour , No. 290, ante, was applicable 
to the case of such a promise to marry, & a breach 
of contract had been committed on which pltf. 
could sue. 

In assessing the damages for breach of perform- 
ance, a jury will^of course take into account 
whatever pltf. has done, or has had the means of 
doing, &, as a prudent man, ought in reason to 
have done, whereby his loss lias been or would 
have been, diminished (Cockburn, C.J.). — Frost 
v . Knight (1872), L. B 7 Exch. Ill ; 41 L. J. Ex. 
78 ; 26 L. T. 77 ; 20 W. R. 471, Ex. Oh. 
Annotations : — Gonsd. Itopor v. Johnson (1873), L. R. 8 C. r. 
167 ; Credito Itallano v. Swiss Bankveroin (1916), 85 
L. J. K. B. 1477 ; Payzu v. Saunders, (1919] 2 K. B. 581. 
Reid. Brown v. Muller (1872), L. 11. 7 Exch. 319 ; Dunkirk 
Colliery Co. v. Lever (1879), 41 L. T. 633 ; Brace v. Calder 
(1895), 64 L. J. Q. B. 582 ; Roth v. Tayson, Townsend & 
Grant (1895), 73 L. T. 628 ; Michael v. Hart, [1902] 1 K. B. 
482 ; Millett v. Van Heck, [1921] 2 K. B. 369. Mentd. 
Cherry v. Thompson (1872), L. R. 7 Q. B. 673; Metcalfe v. 
Britannia Ironworks Co. H876), 1 Q. B. D. 613; Soc. 
G6n6rale de Paris v. Milders (1883), 49 L. T. 65 ; De Waal 
v. Adler (1886), 12 App. Cas. 141 ; Johnstone v. Milling 
(1886), 16 Q. B. D. 460 ; Gueret v. Audouy (1893), 62 
L. J. Q. B. 633 ; Synge v. Synge, [1894] 1 Q. B. 466; 
He South African Trust & Kin once Co., Ex p. Hirsch (1896), 
74 L. T. 769 ; Ellis v. Pond, [1898] 1 V. B. 426 ; Palace 
Shipping Co. v. Caine, [1907] A. C. 386 ; Wilson v. Camley, 
[1908] 1 K. B. 729 ; Sapweil v. Bass (1910), 102 L. T. 811 ; 
CurtiH v . B. U. R. T. Co. (1912), 28 T. L. R. 353 ; Veit- 
hardt & Hall v. Ryland (1917), 86 L. J. Ch. 604 ; Consorzio 
Voneziano dl Armamento e Navigazione v. Northumberland 
Shipbuilding Co. (1919), 88 L. J. K. B. 1194. 

342. .] — The damages for the breach of a 

contract to accept goods for which there is no 
market, is the full amount of the damage actually 
sustained, the person who broke Ihe cc itract not 
being put to additional cost by reason of the other 
party not doing what he ought to do, as a reason- 
able man, & he on the other hand not being bound 
to do otherwise than in the ordinary course of his 
business. -Dunkirk Colliery Co. v. Lever 
(1879), 41 L. T. 633, C. A. ; on appeal , sub nom. 
Ellis Lever & Co. v . Dunkirk Colliery Co. 
(1880), 43 L. T. 706, II. L. ; previous proceedings , 
8id) nom, Dunkirk Colliery Co. v. Iasveu (1878), 
0 Ch. D. 20, C. A. 

Annotations : — Reid. Biddoll v. E. Clemons Ilorst (1911 ), 104 
L. T. 577 ; British Wostinghouse Electric & Manufacturing 
Co. v, Undenrround Electric Ilys. Co. of London, 11912] 
A. C. 673 : Hill t\ Showell (1918), 87 L. J. K. B. 1106 ; 
Payzu v. Saunders, [1919] 2 K. B. 681 ; Montevideo Gas 
& Drydock Co. v. Clan Line Steamers (1921), 37 T. L. R. 
544. Mentd. Burrard v. Calisher (1882), 19 Ch. D. 644 ; 
Cooko D. Newcastle & Gateshead Water Co. (1882), 10 
Q. B. 1). 332 ; Walker v. Bunkell (1883J, 22 Ch. D. 722 ; 
Jones v. Andrews (1887), 57 L. T. 843 ; He Taylor, Turpin 
v. Pain (1890), 44 Ch. D. 128. 

343. .1— In assessing damages for breach 

of contract the fundamental basis is compensation 
for pecuniary loss naturally flowing from the 
breach, but this is qualified by pltf.’s duty to take 
all reasonable steps to mitigate the loss consequent 
on the breach, & he cannot claim any part of the 
damage which is due to liis neglect to take such 
steps. If the action which he has taken has 
actually diminished his loss, such diminution may 
be taken into account, even though there was no 
duty on him to act. — British Westinghouse 


Electric & Manufacturing Co., Ltd. v. Under- 
ground Electric Bys. Co. of London, Ltd., 
[1912] A. C. 673 ; 81 L. J. K. B. 1132 ; 107 L. T. 
325 ; 56 Sol. Jo. 734, H. L. 

Annotations : — Apld. Hill v. Showell (1918), 87 L. J. K, B. 
1106 ; Payzu v. Saunders, [1919] 2 K. B. 581. Reid. 
Williams v. Agius, [1914] A. C. 510 ; Taylor v. Bank of 
Athens, Pinnock v. Same (1922), 91 L. J. K. B. 776. 
Mentd. He King & Duveen, [1913] 2 K. B. 32 ; May t>. 
Mills (1914), 30 T. L. R. 287 ; Be Wulff & Dreyfus (1917), 
86 L. J. K. B. 1368 ; Re Olympia Oil & Cake Co. & 
Mac Andrew Moreland, [1918] 2 K. B. 771 ; Re Parsons 8c 
Brixham Fishing Smack lnsce. Soc. (1918), 62 Sol. Jo. 
384 ; Westacott v . Hahn, [1918] 1 K. B. 495 : S.S. Lord 
v. Newsuin Sons (1920), 36 T. L. R. 875; Champsey 
Bhara a. Jivraj Balloo Spinning & Weaving Co., [1923] 
A. C. 480; Kelantan Government v. Dull Development 
Co., [1923] A. C. 395. 

344. .] — It is undoubted law that a pltf. 

who sues for damages owes the duty of taking all 
reasonable steps to mitigate the loss consequent 
upon the breach, & cannot claim as damages any 
sum which is due to his own neglect (Lord 
Wrenbury). — Jamal v . Moolla Dawood, Sons 
& Co., [1916] 1 A. C. 175; 85 L. J. P. C. 29; 
114 L. T. 1 ; 32 T. L. B. 79 ; 00 Sol. Jo. 139, 
P. C. 


Annotations Consd. Hill v. Showell (1918), 87 L. J. K. B. 

1106. Mentd. Lebcaupin v. Crispin, [1920] 2 K. B. 714. 

345. .] — Pltfs. & defts., who were both 

bankers, on May 25, 1914, made a contract whereby 
pltfs. sold to defts. roubles payable in St. Peters- 
burg on Aug. 31, 1914, against cash, British 
currency, in London. On Aug. 6, 1914, war having 
meanwliile broken out, a moratorium proclamation 
was issued, under Postponement of Payments Act, 
1914 (c. 11), relating to payments which would 
become due <fe payable on any % day before the 
beginning of Sept. 4, 1914, in respect of any con- 
tract made before that time, & it postponed pay- 
ment until Sept. 14, or until a month after the day 
on which the payment became due, whichever 
was the later date, & also provided for the payment 
of interest. Shortly before the postponed time for 
payment pltfs. informed defts. that they were 
ready to deliver the roubles, but defts. claimed to 
avail themselves of the proclamation, & postponed 
payment of the sovereigns. 

The moratorium was extended by two subsequent 
proclamations, the later of which provided that 
the month’s moratorium could only be obtained if 
within three days after the date to which the pay- 
ment had already been postponed interest was 
paid up to that date. Very shortly after the 
second postponed date defts. paid over the 
sovereigns & pltfs. the roubles, the rouble at that 
time being worth less in terms of sovereigns than 
on the contract date : — Held : the contract did 
not come within the moratorium proclamations, 
& pltfs. were entitled to recover damages for breach 
of contract. — Credito Itauano v. Swiss Bank- 
verein (1916), 85 L. J. K. B. 1477 ; 114 L. T. 
776 ; 32 T. L. B. 429, O. A. 

346. .] — Hill & Sons v, Showell (Edwin) 

& Sons, Ltd., No. 337, ante, 

347. .] — At common law the owner of a 

ship wldle under a duty to act reasonably to reduce 
damages is under no obligation to destroy his own 


or lias had the moans of doing & as a 
prudent man ought in reason to havo 
done whereby his Iobs lias been or 
would have boon diminished. — Foley 
Brothers v. MoIlwee (1916), 33 
W. L. R. 928, P. C.— CAN. 

341 lv. .1 — One entitled to dam- 
ages Is bound, as far as reasonably 
possible, to minimise his loss. — 
Tarrabain v. Ferrino, [1917] 2 
W. W. R. 381. — CAN. 

341 v. .] — A pltf. who sues for 

damages must do all in his power to 
mitigate the Joss. — Cockburn v. 


Trusts & Guarantee Co. (1917), 38 
O. L. R. 306 ; 55 S. C. It. 264.-— CAN. 

341 vi. .] — In a breach of con- 
tract it is pltf. ’s duty to minimise the 
loss. — Canadian Sander Manufac- 
turing Co. r. Canadian General 
Electric Co., Ltd. (1921), 50 O. L. R. 
186.— -CAN. 


341 vii. .] — In a broach of con- 

tract it is the duty of pltf. as a prudent 
man to take measures to reduce the 
damages as far as possible. — Kariba- 
SAVANA GOWD V, V EERABHADRAPPA 
(1913), I. L. R. 36 Mad. 580.— IND. 


341 vili. .] — A pltf. who sues for 

damages Is bound to take all reason- 
able steps to mitigate the loss conse- 
quent on the breach. — Jamal v. 
Moolla Dawood, Sons & Co. (1916), 
I. L. R. 43 Calc. 493.— IND. 


341 ix. .] — It is the duty of the 

sufferer by a broach of contract to 
take all legal steps to mitigate the loss 
consequent on the breach. — Victoria 
Falls & Transvaal Power Co., Ltd. 
v. Consolidated Langlaagte Mines, 
Ltd. (1915), App. D. 1.— 8. AF. 
h. Trespass to land — Loss of pigs 
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roperty to reduce the damages payable by the 
wrongdoer (Scrutton, L.J.). — ffiiTJOTT Steam 
? u a Co., Ltd. v . Shipping Controller, [1922] 1 
\ B. 127 ; 91 L. J. K. B. 294 ; 126 L. T. 168 ; 15 
jap. M. L. 0. 406, C. A. 

nnotatiom : — Mentd. Dominion Coal Co. v. Maskinonge 
S.S. Co., [1922] 2 K. B. 132 ; Federated Coal & Shipping 
Co. v. R., [1922] 2 K. B. 42; Moss S.S. Co. v. Board of 
Trade (1923), 40 T. L. R. 137. 

348. Plaintiff not bound to enter into new con- 
tact — Fluctuating market.] — Deft, contracted 
nth pltf. to deliver to him a certain quantity of 
oods by instalments at several fixed times. Before 
le time for delivering the first instalment deft, 
ave pltf. notice of repudiation. Pltf. waited till 
ie period had arrived for delivering the last 
istalment, & then bought in the market the same 
uantity of goods, & brought this action to recover 
le difference between the contract price & the 
rice he had paid : — Held : pltf. was not bound to 
uy, or make a similar contract elsewhere, when he 
3ceived the notice, & that the true measure of 
.amages was the aggregate of the differences 
etween the contract price & the market price at 
ie several times fixed for delivery. 

It lias been argued with much ingenuity that 
ie damages ought to be estimated at a lower 
gure if it appear that when deft, announced Ids 
itention of not delivering, or at all events when 
ie first breach took place, & it became apparent 
lat the contract could never be performed at all, 
ltf. might have entered into a new contract to 
ie same effect as the old one for the montlis of 
ct. & Nov. on as favourable terms, & if pltf., on 
earing he would never get delivery, was bound 
3 go & obtain, if he could, the new contract 
Aggested, then, no doubt, assuming that he might 
ave made such a contract, the damages ought to 
3 limited to his loss at that time. But there was, 
i my opinion, no such obligation, lie was not 
ound to enter into such a contract, wliich might 
3 either to his advantage or detriment, according 
a the market might fall or rise (Kelly, C.B.). — 
Brown v. Muller (1872), L. R. 7 Exch. 319 ; 
1 L. J. Ex. 214 ; 27 L. T. 272 ; 21 W. It. 18. 
n notations .—•Apld. Roper v. Johnson (1873), L. R. 8 C. P. 
167. Consd. Roth v. Tayflen, Townsend & Grant (1895), 
73 L. T. 028 ; Melachrino v. Nickoll & Knight, [1920] 1 

K. B. 093. Reid. Dunkirk Colliery Co. v. Lever (1879), 41 

L. T. 033 ; Peek v. Derry (1887), 37 Ch. D. 541 ; Michael 
v . Hart, [1902] 1 K. B. 482. 

349. A question Of fact.] — The question what 
teps pltf. in an action for breach of contract 
hould take towards mitigating the damage is a 
uestion of fact & not of law. — P ayzu, Ltd. v. 
Sunders, [1919] 2 K. B. 681 ; 89 L. J. K. B. 17 ; 
.21 L. T. 663 ; 35 T. L. R. 657, C. A. 

350. Wrongful dismissal.] — Defts., a partner- 
hip consisting of four members, agreed to employ 
ltf. as manager of a branch of their business for a 
ertain period. Pltf. entered into their service 
nder the agreement, but, before the period had 
xpired, two of the partners retired, & the business 
, T as transferred to & carried on by the other two. 
?he continuing partners were willing to employ 
ltf. on the same terms as before for the remainder 
>f the period, but he declined to serve them ; — 
I eld : the dissolution of partnership operated as a 
Trongful dismissal of pltf. by defts. from their 
ervice, but inasmuch as pltf. might have obtained 
imilar employment upon similar terms from the 
wo remaining partners, he was only entitled to 
Lominal damages. — B race v. C alder, [1895] 2 


Q. B. 253 ; 64 L. J. Q. B. 582 ; 72 L. T. 829 ; 59 
J. P. 693 ; 11 T. L. R. 450 ; 14 R. 473, 0. A. 
Annotations -Conad. Payzu v. Saunders, [1919] 2 K. B. 
£81. Mentd. Jaeger’s Sanitary Woollen System Co. v. 
Walker (1897), 77 L. T. 180 : Ogdens v. Nelson, Ogdens v. 
Telford, [1903] 2 K. B. 28 7 : Midland Counties District 
Bank v. Attwood, [1905] 1 Ch. 357. 

See , further , Master & Servant. 

351. Sale of goods — Refusal to deliver.] — Deft, 
in April agreed to sell & pltfs. to buy 3,000 tons of 
coal, at Ss. 6d. per ton, to be taken during the 
months of May, June, July, & August. No coal 
having been taken by pltfs. in May, deft, wrote on 
May 31, desiring pltfs. to consider the contract 
cancelled. Pltfs. did not assent to this ; but on 
June 11, deft, definitely refused to deliver any coal, 
& on July 3, pltfs. brought an action for tiffs 
breach ; — Held : in the absence of evidence on the 
part of deft, that pltfs. could have obtained a new 
contract on such terms as to mitigate their loss, the 
true measure of damages was the sum of the 
differences between the contract price & the market 
price at the several periods for delivery. — Roper v. 
Johnson (1873), L. R. 8 C. P. 167 ; 42 L. J. C. P. 
65 ; 28 L. T. 296 ; 21 W. R. 384. 

Annotations : — Consd. Roth v. Tayson, Townsend & Grant 
(1895), 73 L. T. 028 : Melachrino v. Nickoll & Knight.. 
11920] 1 K. B. 693. Refd. Tyers v. Rosedale & Ferryhlll 
Iron Co. (1875), L. R. 10 Kxoh. 195 ; Dunkirk Colliery Co. 
v. Lever (1879), 41 L. T. 033 ; Johnstone v. Milling (1880), 
10 Q. B. D. 460 ; Shaw’s Brow Iron Co. v. Birchgrovo 
Stori Co. (1889), 6 T. L. R. 50 ; lie South African Trust & 
Finance Co., Ex p. Hirsch (1896), 74 L. T. 769 : Michael 
v. Hart, [19021 1 K. B. 482. Mentd. Borghoimv. Blaenavon 
Iron & Steel Co. (1875), 44 L. J. Q. B. 92 ; Sapwoll a. Bass 
(1910), 102 L. T. 811. 

352. Refusal to accept.] — Tredegar Iron 

& Coal Oo., Ltd. v. Hawthorn Brothers & Oo. 
(1902), 18 T. L. R. 710, 0. A. 

353. .] — Deft, in breach of his contract* 

refused to accept two machines which he had hired 
from pltfs. for three years at a weekly rent. Pltf., 
whose business it was to let out machines, made no 
attempt to relet these machines. At all times 
material to tiffs contract they had more than two 
machines in stock : — Held : the measure of 
damages was not the aggregate of the three years’ 
weekly rents, but, the amount of the weekly rents 
from the time when they became payable under 
the contract, that is the date when the machines 
were tendered, until the expiration of such reason- 
able time as pltfs. would have required thereafter 
in order to relet the machines on hire, the cost of 
transport of the machines, A- the commission to 
the agent who procured the contract if payable 
notwitlistanding breach. — British Automatic Co. 
v. Haynes, [1921] 1 K. B. 377 ; 90 L. J. K. B. 
271. 

354. Anticipatory breach.]— When a con- 

tract for the sale of goods is repudiated by the 
purchaser before the time for delivery has arrived, 
the vendor, if he treats such repudiation as a 
breach & brings an action, must take reasonable 
steps to mitigate the loss. — Roth (L.) <fc Co., Ltd. 
v . Taysen, Townsend & Co. & Grant & Grahame 
(1896), 12 T. L. R. 211 ; 1 Com. Cas. 306, C. A. 
Annotations : — Refd. Tredegar Iron & Coal Co. v. Hawthorn 

(1902), 18 T. L. R. 716. Mentd. NickoD & Knight v . 
Ashton, Edridge, [1900] 2 Q. B. 298. 

355. ,] — Where there is an 

anticipatory breach by a seller of a contract to 
deliver at a fixed date goods for which there is 
a market, the true rule as to the measure of damages 
is that the buyer, without buying against the seller, 
may bring his action at once, but if he docs so his 


-ough overcrowding — Duty of plaintiff 
reduce number of pigs .] — In an action 
jt damages for loss of pigs by reason 
f defts.' trespass upon pitf.’s land, 
y which he was prevented from 


extending the boundaries of his corral : 
— Held : the obvious course for pltf. 
to adopt wa3 to reduce the number 
of bis pigs to the number which he 
had kept In the previous year, in the 


same place, without Joss, & without 
the necessity of extending the 
boundaries of his corral. — Matwon v. 
Grand Trunk Pacific Rv. Co. (1912), 
20 W. L. R. 161.— CAN. 
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Damages. 


Sect. 2. — Mitigation: Sub-sect. 1, B. ; sub-sect. 2. 

S ect. 3.] 

damages must be assessed with reference to the 
market price of the goods at the time when they 
ought to have been delivered under the contract. To 
this rule there is one exception for the benefit of the 
defaulting seller, namely, that if he can show that 
the buyer acted unreasonably in not buying against 
him, the date to be taken is the date at which the 
buyer ought to have gone into the market to 
mitigate damages. — Melachrino v. Nickoll & 
Knight, [1920] 1 K. B. 693 ; 89 L. .7. K. B. 906 ; 
122 L. T. 545 ; 36 T. L. K. 143 ; 25 Com. Cas. 103. 
Annotation : — Held. Millett v. Van Heok, [1921] 2 K. B. 

369. 

350 . .] — Where the breach of the 

contract for sale is an anticipatory breach by 
repudiation before the time for performance has 
arrived, the measure of damages is the difference 
between the contract price & the market or 
current price at the time when the contract ought 
to have been performed, subject to abatement 
so far as the party claiming damages could have 
mitigated his loss.— M illett v. Van Hkek & Co., 
[1921 j 2 K. B. 369 ; 90 L. J. K. B. 671 ; 125 L. T. 
51 ; 37 T. L. It. 411, C. A. 

Sec, further , Sale of Goods. 

357. Loading & discharging cargo.J — By a 
charterparty it was stipulated that a ship should 
proceed to L. with her then present cargo, & there 
take; a cargo of oats for L., at a freight of 2s. 8d. 
a quai'ter, six days being allowed for lading at L. 
Before tin? expiration of the six days, the freighter’s 
agent olfered the captain a cargo at 2s. 6ri., <fc 
said, that the freighter’s broker would pay the 
difference. The captain refused to take anything 
not according to the terms of the charterparty : — 
Held : as the contract had not been broken by 
deft,., the captain was not bound to accept this 
offer, but, if the contract had been broken by the 
freighter not put, ting any cargo on board within 
the six days, it would have been the captain’s 
duty to have taken a cargo at the most he could 
get, so that, the damages to be paid by t he freighter 
should bo reduced as much as possible. — Harries 
v. Edmonds (1845), 1 Car. <fc Kir. 686, N. l\ 

358. .] — In an action on a charterparty 

for not loading a cargo, the loading ports were It. 
or B., «fc the captain, having been to It., & there 
received orders to go to B., three days’ sail, where 
no cargo could be obtained, & lie was request ed to 
go back to It. or elsewhere, in hopes of obtaining 
a cargo, lie declined to do so, A remained 
inactive at K. until the time for loading had 
elapsed : — Held : the jury were not, bound to give 
pltf. the full amount of freight, but if they deemed 
the master’s conduct unreasonable they might 
diminish the damages on that account. — Wilson 
v. Hicks (1857), 26 L. J. Ex. 242. 

Annotation*: — Refd. Fayzu v. Saunders (1919), 35 T. L. 11. 

657. Mentd. NJchol r. Bestwick (1858). 28 L. T. Ex. 4 ; 

Koth v. Taysen, Townsend & Grant (1395), 73 L. T. 628. 

359. .] — A man may not increase damages 


by unreasonable conduct. He is bound to act not 
only in his own interests, but in the interests of 
the party who would have to pay the damages, & 
he must therefore keep them down, so far as it is 
reasonable & proper, by acting reasonably in the 
matter (Channel, J.). — Smailes & Son v. Hans 
Dessen & Co. (1905), 94 L. T. 492 ; 54 W. R. 471 ; 
10 Asp. M. L. C. 225 ; 11 Com. Cas. 74 ; on appeal 
(1906), 95 L. T. 809, C. A. 

380. .] — The owners of a slap chartered 

her to pltfs. for a particular voyage under a 
charterparty which stipulated for freight at the 
rate of 21s. per ton, & provided that in a certain 
event, wliich happened, pltfs. should be at liberty 
to cancel the charterparty. Pltfs. sub-chartered 
the ship to defts. for the same voyage at a freight 
of 28s. 6d. per ton. Defts., in breach of their con- 
tract, refused to load. The rate of freight obtain- 
able in the market for a similar ship at the date of 
the breach had fallen to 17s. per ton : — Held : 
as the contract related to the hire of a specific ship 
which pltfs. were entitled to get rid of at a saving 
to themselves of 21s. per ton, the measure of 
damages was the difference between 28s. 6 d., & 21s., 
& not the difference between 28s. 6 d. & 17s., the 
market rate. — Weir (Andrew) & Co. v. Dobell & 
Co., [1916] 1 K. B. 722 ; 85 L. J. K. B. 873 ; 115 
L. T. 387 ; 13 Asp. M. L. C. 496 ; 21 Com. Cas. 
296. 

See, further. Shipping. 

361. Breach of promise of marriage. — Frost 
v . Knight, No. 341, ante. 

Sec, further, Husband & Wife. 


Sub-sect. 2. — In Tort. 

In actions of libel & slander .] — See Libel & 
Slander. 

362. Circumstances of mitigation — Precedents 

of exercise of powers.] — Wilkes v. Wood (1763), 
Lofft, 1 (Preface) ; 98 E. R. 489 ; sub nom. 

General Warrants Case, Wilkes v. Wood, 19 
State Tr. 1153 

Annotations: — Refd. Feathers v. R. (1865), 12 L. T. 114. 

Mentd. Entick r. Carrington (1765), 19 State Tr. 1029. 

363. Poverty of defendant.] — The ct. will 

not grant a rule for Betting aside an inquisition 
aft er judgment by default, oil the ground, that the 
under-sheriff directed the jury to consider the 
poverty of deft, in mitigation of damages. — 
Kingston v. Hayciiurou (1819), 1 Chit. 644. 

364. Provocation — To assault — By 

libel.] — -In an action for an assault, defts., in 
mitigation of damages, were allowed to give in 
evidence a series of libellous articles, published 
respecting defts. in pltf.’s newspaper, one of them 
having been published on the day of the assault. — 
Judge v. Berkeley (1825), 7 C. &. P. 371, n. 

365. .] — A. having 

written a novel, B. published a libel on A. & 
his family in the form of a critique on the novel, 
for wliich A. beat him. B. brought an action for 


PART IV. SECT. 2, SUB-SECT. 2. 

q. Duty of plaintiff to mitigate 
damages .] — The person damaged is not 
entitled to lie by & let the damage 
result: he must take all reasonable 
stepB to prevent or diminish it as far 
as possible. — O’C onnor v. Bank of 
Nbw South Walks (1887). 13 V. L. R. 
820.— AUS. 

8641 . Circumstances of mitigation — 
Provocation. ] — In trespass for assault 
& battery, deft, offered in mitigation 
of damages, that pltf. had used very 
slanderous expressions concerning 
deft. *s wife, whereupon he assaulted 


pltf. This evidence was refused, & 
the jury gave a verdict with £140 
damages. The ct. set aside the vordict, 
to give an opportunity to elicit the 
whole circumstances of the transaction. 
— Short v. Lewis (1834), 3 O. S. 385. — 
CAN. 

364 ii. ,] — In an notion 

of damages for assault, defender alleged 
that pursuer had given him gross 
provocation. Pursuer had made reflec- 
tions on defender os if he were the 
father of a bastard : — field : verbal 
provocation could diminish the dam- 
ages. — F alconer v. Cochran (1837), 
15 Sh. (Ct. of Seas.) 891.— SCOT. 


! 364 iii. .1 — In an action for 

I damages for assault committed at a 
public meeting, where defender’ “speech 
I was interrupted by pursuer in an 
! offensive mannor : — field: verbal 
provocation was cause for mitigation 
of damages. — Thom v. Graham (1835), 
13 Sh. (Ct. of Soss.) 1129. — SCOT. 

k. Escape from sheriff — In- 

solvency of debtor. In an action for 
a voluntary escape from the sheriff : 
— Held : deft, might show in miti- 
gation of damages tho insolvency of 
! the debtor. — Kinloch v. Hall (1865), 

! 25 U. C. R. 141.— CAN. 
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Part IV.— Aggravation and Mitigation. 


the assault, & A. a cross action for the libel : — 
Held: in the action for the assault, the libel 
might be given in evidence in mitigation of damages, 
although it was the subject of another action ; but 
that being so, deft, ought not to derive much 
advantage from it in diminishing the damages. — 
Fraser v. Berkeley (1836), 7 C. & P. 621 ; 2 
Mood. & B. 3, N. P. 

Annotations : — Retd. Thomas v. Powell (1837), 7 C. & P. 

807 ; Pearson v. Lemaltre (1843), 5 Man. & O. 700. 

366. Damage by dog.] — The owner 

of sheep in a field which had been worried by a 
dog, shot the dog when in another field at some 
distance off. In an action by the owner of the 
dog : — Held : deft, was not justified in the act of 
shooting, as it was not done in protection of his 
property. 

Though there could not be a verdict for deft., 
the habits of the dog might be considered in mitiga- 
tion of damages (Alderson, J.). — Wells v. Head 
(1831), 4 C. & P. 668 ; 2 Man. & By. M. C. 517, 
N. P. 

367. Reasonable & probable cause — Action for 
false imprisonment.] — Evidence of reasonable 
suspicion of felony may be given in mitigation of 
damages in an action of false imprisonment. — 
Chinn v. Morris (1826), 2 C. & P. 361 ; By. «fe M. 
424, N. P. 

Annotations : — Reid. Linford v. Lake (1858), 3 H. & N. 270. 

Mentd. Perkins v. Vaughan (1842), 5 Scott, N. R. 881. 

368. .] — Trespass was brought 

against three defts. for assault committed in Bristol. 
Two of them were constables of Oxford and had 
come down & taken pltf. at Bristol, thus com- 
mitting the assault, on suspicion of liis having 
stolen a horse belonging to the other deft, in 
Oxfordshire. The declaration set out all the 
trespasses to have been done without reasonable 
or probable cause. The two constables pleaded 
not guilty only -.—Held : they might give the 
special matter in evidence in mitigation of damages 
to show that there was reasonable & probable 
cause. 

Semble : having acted out of their jurisdiction 
they were not entitled as constables under 21 Jac. 1 , 
c. 12, s. 5, to give the special matter in evidence 
under the general issue as a defence of the tres- 
passes. — B owcliffe v . Murray (1842), Car. & M. 
513, N. P. 

369. Damage increased by plaintiff’s act.] 

— The true measure of damages in an action on the 
case against the sheriff, under Prisons Act, 1842 
(c. 98), s. 31, for the escape of a prisoner taken on 
a ca. sa, is, “ the value of the custody of the debtor 
at the moment of the escape ; & no deduction is 
to be made on account of anything which pltf. 


might have obtained by diligence after the escape” : 
but, if pltf. has done anything to aggravate the 
loss occasioned by the sheriffs neglect, or has 
prevented the sheriff from re-taking the debtor, 
the damages will be materially affected by such 
conduct. — Arden v. Goodacre (1851), 11 C. B. 
371 ; 2 L. M. &. P. 383 ; 20 L. J. C. P. 184 ; 15 
Jur. 776 ; 138 E. B. 516 ; svb nom . Arding v, 
Goodacre, 17 L. T. O. S. 158. 

Annotations : — Reid. Hemming v. Hale (1859), 7 C. B. N. S. 

487 ; Macrae v . Clarke (1866), L. R. 1 C. P. 403. 

370. .] — Although pltf., in a suit for 

an injury done, really has a right of action against 
deft., the jury are entitled to look at all the cir- 
cumstances of the case, & at the conduct of both 
parties, & if they j>hink that in going on with the 
action pltf. has acted in an obstinate &; perverse 
manner, they may take that into consideration 
when estimating the damages. — Davis v. London 
& North Western By. Co. (1858), 32 L. T. O. S. 
148 ; 4 Jur. N. S. 1303 ; 7 W. B. 105. 

371. .] — A person who is suffering 

from the effects of an accident, in respect of which 
he is claiming damages, is not entitled to do 
everything that an ordinary person might reason- 
ably do. He need not act with perfect knowledge 
& ideal wisdom, but he cannot claim damagos for 
such injuries as are really due to wanton, needless, 
or careless conduct on his own part. If, however, 
what he does reasonably & carefully augments the 
injuries, that may be regarded as a natural con- 
sequence of the accident (Lush, J.). — Jones v. 
Watney, Combe, Beid & Co., Ltd. (1912), 28 
T. L. B. 399. 

Payments by executor de son tort .] — See 

Executors & Administrators. 


Sect. 3 —PLEADING AND PRACTICE. 

See, generally , Part VII., post, ss. 1 & 2. 

In actions of libel & slander.] — See Libel & 
Slander. 

372. Matters In aggravation — Whether neces- 
sary to plead.] — Circumstances which go only in 
aggravation of damages need not be stated in the 
declaration. — Pigot v. Bogers (1620), Cro. Jac. 
561 ; 79 E. B. 481. 

Annotations : — Mentd. Mathew* v. Spicer (1728), 1 Barn 
K. B. 57 ; Johnson v. Smith (1760), 2 Burr. 960. 

373 . What may be pleaded — Matters 

admissible In evidence at trial — R. S. C., Ord. 19, 

r. 4.] — Millington v. Loring, No. 300, ante, 

374 . .] — A paragraph in a 

statement of claim in an action for a libel published 


369 i. Damage increased by 

plaintiff* 8 act .] — In an action for 
damages for detention of cattle : — 
Held : pltf. was not entitled as he could 
have had them at any time on sending 
for them & paying for the wintering. — 
Still v. Watson (1908), 7 W. L. It. 
466. — CAN. 

l. Whether evidence of 

general bad character — Action for mali- 
cious prosecution.] — Evidence of pltJf.’s 
general bad character is not admissible 
in mitigation of damages in actions 
for malicious proseoution. — Fowler v. 
McArthur, l J. It. N. S. 54.— N.Z. 

m. New building — Damage 

caused by imperfections in building 
affected .} — In an action for damages 
caused by a new building the amount 
may be mitigated in respect of imper- 
fections in the old buildings. — Mc- 
Intosh v . Scott & Co. (1859), 21 
Dunl. (Ct. of Seas.) 363.— BOOT. 

PART IV. SECT. 8. 

n. Matters in aggravation — What 

J. — VOL. XVII. 


may be pleaded — Seduction in breach 
of promise action .] — Morris v Church- 
ward (1913), 10 D. L. R. 191.— CAN. 

o. Whether defendant's 

conduct as shown by his pleadings .] — 
An allegation in a statement of claim 
in aggravation of damagos that. 
“ pltf. further relies upon the conduct 
of deft, as shown in his pleadings " was 
struck out as irrelevant. — Halluen v. 
Holden (1914), 29 W. L. It. 802.— 
CAN. 

p. Admissibility of evidence 

of — Malicious prosecution. ]-MJn. the 
trial of an action for malicious prosecu- 
tion & false imprisonment, pltf. gave 
evidence that at the time of arrest the 
constable, who was not a party to the 
suit, told him “ his orders were to 
look for foes " : — Held : improperly 
admitted. — Dowlinq v. McNeill? 
(1879), 19 N. B. R. 42.— CAN. 

q. Breach of promise db 

seduction — Whether misdirection to fury 
— To consider feelings of plaintiff r 8 


family fr friends.] — In an action for 
breach of promise & seduction, it is 
misdirection to toll tho jury that in 
estimating damages they might con- 
sider tho feelings of pltf. ’a family Sc 
friends. — B ell v. Giberson (1890), 
30 N. B. It. 10.— CAN. 

r. Matters in mitigation — Breach 
of promise — Cross-examination of plain- 
tiff's witnesses as to bad character of 
plaintiff .] — In an action for breach 
of promise of marriage, doft. is entitled, 
in mitigation of damages, to cross- 
examine pltf.’s own witness respecting 
the general bad character of pltf. — 
MoGreoor v. McArthur (1856), 5 
C. P. 493.— CAN. 

s. What may be pleaded — Goods 
not delivered at specified time — Whether 
defendant's subsequent acceptance pre- 
vents his pleading non-delivery in time.] 
—Where it is agreed that goods shall 
be delivered at a certain time. Sc deft, 
subsequently to the time agreed 
upon accepts delivery, he cannot set 

K 
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Damages. 


Sect. 3 . — Pleading and Practice . Part V. Sect. 1 1 
Sab-sect . 1,] 

in a newspaper stated that deft, knew that the words 
published would be, & the same in fact were, repeated 
& published in other editions of the same news- 
paper : — Held: evidence of the facts stated in 
this paragraph would be admissible at the trial, & 
therefore the paragraph was properly pleaded 
under above order Sc ought not to be struck out. — 
Whitney v. Moionakd (1890), 24 Q. B. D. 630 ; 
59 L. J. Q. B. 324 ; 6 T. L. R. 274, D. 0. 

875. Matters in mitigation — Necessity for plead- 
ing — Assault & battery.] — In trespass for assault & 
battery & not guilty pleaded, the jury are not at 
liberty to, take into consideration the circumstances 
of the assault Sc battery, with a view to reduce the 
verdict below the amount of the damage actually 
sustained, if those circumstances could have been 
pleaded. — Watson v. Christie (1800), 2 Bos. Sc P. 
224 ; 126 E. R. 1248. 

Annotations .—Reid. Linford v. Lake (1858), 3 H. & N. 276 ; 
Watt v. Watt, [1905] A. C. 115. Mentd. The Lowthor 
Castle (1825), 1 Hag. Adm. 384. 

870. To be admissible as evidence.] — 

In an action for a libel alleging that pltf., a 
theatrical critic, had endeavoured to extort money 
by threatening to publish defamatory matter 
concerning a deceased actress: — Held: (1) evi- 
dence of rumours before the publication of the 
libel that pltf. had committed the offences charged 
in it, & evidence of particular facts & circumstances 
tending to show the misconduct of pltf. as a 
theatrical critic, could not be admitted in reduction 
of damages ; (2) assuming such e- idence to be 
material, it was rightly rejected, for the particular 
facts Sc circumstances were not stated or referred 
to in the pleadings as required by R. S. C., Order 
19, r. 4.— Scott v. Sampson (1882), 8 Q. B. D. 
491 ; 51 L. J. Q. B. 380 ; 46 L. T. 412 ; 40 J. P. 
408 ; 30 W. R. 541, D. C. 

Annotations .— As to (1 ) Refd. Wood v. Cox (1888), 4 T. L. R. 
652 : Soaifo v. Kemp (1892), 61 L. J. Q. B. 515 ; Mangoua 
v. Wright, fl909) 2 K. i. 658. As to (2) Reid. Wood r. 
Durham (1888), 21 Q. B. D. 501. 


877. .]— Wood v. Cox (1888), 

4 T. L. R. 652 ; on appeal (1889), 5 T. L. R. 272, 
C. A. 


Annotations .‘"-Mentd. Moore v. GUI (1888), 4 T. L. R. 676 ; 
O’Connor v. Star Newspaper Co. (1893), 9 T. L. R. 233. 


378. What may be pleaded — Not matters 

relied on merely in mitigation — Not constituting 
defence to action.] — Pltf., a professional jockey, 
sued to recover damages for a libel charging him 
with unfairly Sc dishonestly riding the horses in a 
particular stable. Deft, pleaded a justification, Sc 
afterwards applied to amend his defence by adding 
a paragraph alleging that at the date of the publica- 
tion pltf. was commonly reputed to have been in 
the habit of unfairly Sc dishonestly riding horses 
in races, so as to prevent them from winning : — 
Held : as general evidence of pltf .’s bad reputation, 
if admissible, could only be given in reduction of 
damages, & not in answer to the action, the para- 
graph did not contain a statement of material facts 
on which deft, relied for his defence, within the 
meaning of R. S. C., Ord. 19, r. 4, or a ground 
of defence which must be raised under R. S. C., 
Ord. 19, r. 15, but was a denial or defence as to 
damages claimed or their amount, within the 
meaning of R. S. C., Ord. 21, r. 4, Sc therefore 
ought not to be pleaded, Sc leave to amend must 
be refused. — Wood v . Durham (Earl) (1888), 
21 Q. B. D. 501 ; 57 L. J. Q. B. 547 ; 59 L. T. 142 ; 
37 W. R. 222 ; 4 T. L. R. 778. 

379. Admissibility of evidence of — 

R. S. C. O. 36, r. 37.] — The common law rule as. to 
the admission of evidence in mitigation of damages 
as laid down in Scott v. Sampson, No. 376, ante , 
has not been altered by R. 8. C., Ord. 36, r. 37. — 
Mangena v. Wright, [1909] 2 K. B. 958 ; 78 
L. J. K. B. 879 ; 100 L. T. 960 ; 25 T. L. R. 534. 
Annotation : — Mentd. Adam v. Ward (1915), 31 T. L. R. 

299. 

See, also, No. 376, ante . 

Payment by defendant — Must be specially 

pleaded.] — See Nos. 332-335, ante. 

Interrogatories.] — See Discovery, Inspection Sc 
Interrogatories. 


Part V. — Measure of Damages. 


Sect. 1.— GENERALLY, 

Sub-sect. 1. — In Contract. 
Directness & remoteness.] — See Part III., ante. 
Aggravation & mitigation.]— tfee Part IV., ante. 
Particular instances.] — See Sect. 2, post . 


380. General rule.] — Wilson v . Newport Dock 
Co., No. 109, ante. 

381. .] — The true measure of damages is 

the pecuniary amount of the difference between 
the position of pltf. upon the breach of contract & 


up the non-delivory at the specified 
time in reduction of damages. — 
Moffat v. Lunt (1879), 18 N. B. U. 
673.— CAN. 


t. 


Contributory negli- 


gence .] — In an action for in jury- 
through the bursting of a water pipe 
on A.*s premises to the goods of B. 
stored in an adjoining warehouse ; 
& plea of contributory negligence : — 
Held : pleadable in mitigation of 
damages. — M offat & Co. v. Pare 
(1877). 6 R. (Ct. of Sew.) 13.— SOOT. 

a. Admissibility of evidence 

of — Payment by defendant of smaller 
sum than that pleaded .) — A party 
pleading payment of a larger sum may 
give evidence of payment of a smaller 
sum in reduction of damages. — 
Goodrrham v. Chalmers (1844), l 
U. C. R. 172.— CAN. 


b. Breach of warranty— 

Unsoundness of a Hide .} — In an action 
for the price of fish, warranted sound 
deft, may give the unsoundnees of the 
fish in evidence in mitigation of 


damages. — Smith v. Dunham (1845), 

2 Kerr. 030.— CAN. 

o. Worthlessness 

of article.] — C. sued A. for breach of 
warranty, & recovered damages. A. 
subsequently sued C. for the price 
of the article & C. offered evidence 
in mitigation of damages that the 
article was worthless : — Held : admis- 
sible. — Church v. Abell (1877), 1 
S. C. It. 442.— CAN. 

d. .] — In an action of 

trespass for assault 3c battery, deft, 
cannot, under the general issue, give 
iu evidence, by way of mitigation of 
damages, matter of defence which, 
if pleaded, would amount to a justifica- 
tion.— P ujolas v. Holland (1841), 

3 I. L. It. 533.— IR. 


PART V. SECT. 1, SUB-SECT. 1. 

3801. General rale.] — The true 
measure of damages is the loss actually 
sustained by a pltf. by reason of the 
non-performanoo of a contract. — 


Australian Smelting Co., Ltd. v. 
British Broken Hill Proprietory 
Co., LTD. (1896), 22 V. L. R. 190.— 
AUS. 

380 ii. .] — Five days after 

making a contract with pltfs., for the 
manufacture of goods, to be delivered 
monthly for a period of twenty 
months, defts. notified pltfs., that they 
would not carry out the oontract. 
Pltfs. has Incurred no expense : — 
Held : pltfs. should not be allowed 
as damages the full amount T>f their 
expected profit, but that allowance 
should be made for the many con- 
tingencies which might have hap- 
pened before the time for fulfilment. — 
Ontario Lantern Co. v. Hamilton 
Brass Manufacturing Co. (1900), 
27 A. R. 348.— CAN. 

380 iii. .] — *In an action for 

breach of contract the measure of 
damages is the profit which pltf. 
might reasonably look for in performing 
his contract, had he not been prevented 
from doing so. — Lowe v. Robb 
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what it would have been if the contract had been 
performed. — W igsell v. School for Indigent 
Blind, No. 402, post 

882. .] — MARSHALL V . MACKINTOSH (1898), 

78 L. T. 750 ; 46 W. R. 680 5 14 T. L. R. 458 ; 42 
Sol. Jo. 658. 

888. Where other party makes good 

default, at own expense.] — Hamlin v. Great 
Northern Ry. Co., No. 291, ante . 

884. .1 — The principle is, that if one 

party does not perform his contract, the other may 
do so for him as reasonably near as may be, & 
charge him for the reasonable expense incurred in 
so doing. — L e Blanche v. London & North 
Western Ry. Co. (1876), 1 C. P. D. 286 ; 45 
L. J. Q. B. 621 ; 84 L. T. 667 ; 40 J. P. 580 ; 
24 W. R. 808, C. A. 

Annotations: — Consd. Erie County Natural Gas 8c Fuel 

Co. v . Carroll. [19111 A. C. 10&. Reid. G. W. Ry. v. 

Lowerfeld (1892). 8 T. L. R. 230 ; Bright v. Peninsular 8c 

Oriental Steam Navigation Co. (1897). 2 Com. Gas. 106. 

Mentd. Roberta v. Mid. Ry. (1877), 25 W. R. 323 ; 

Millen v. Brash (1881). 8 Q. B. D. 35 ; Woodgate v. 

G. W. Ry. (1884), 51 L. T. 826 ; MoCartan v. N. E. Ry. 

(1885), 54 L. J. Q. B. 441 ; Fox v. Cambrian Rys. (1896). 

60 J. P. Jo. 745 ; Duckworth v. L. & Y. Ry. (1901), 84 

L. T. 774 ; Be Jewell’s Settlmt., Watts v. Public Trustee, 

£1919] 2 Ch. 161. 

385. .1 — By agreement & conveyance 

executed in Apr. 1»91, by pltfs. & one of two applt. 
cos., & afterwards in 1894 assigned to the other 
of them, pltfs., who carried on an extensive business 
of quarrying stone & burning lime on their property, 
sold, & the two cos. successively acquired, various 
gas leases, gas grants, & gas wells theretofore held 
by pltfs. These gas leases conferred on the holder 
the exclusive right to explore & drill the lands to 
which they related, but which were not demised 
thereby, for subterranean or natural gas which had 
been discovered to be useful both as an illuminant 
& as fuel, &> to set up & use the necessary machinery 
for reducing the gas into their possession & control. 
The transaction included the following clause : — 
“ It . is understood that the parties of the first part 
reserve gas enough to supply the plant now operated 
or to be operated by them on said property.* * 
Shortly after the assignment of 1894 the assignee 
co. cut off the supply of gas theretofore enjoyed by 
pltfs. under the said reservation clause & refused 
further supply ; & pltfs. thereupon procured the 
gas required for their plant by the acquisition from 
independent sources of other gas leases <fc by the 
construction of works necessary to obtain the same. 

In an action for damages caused by the depriva- 
tion of gas against both cos. : — Held : the measure 
of damages recoverable by pltfs. was the cost of 
procuring the gas to which they were entitled & not 


the price at which the substituted gas when pro- 
cured could have been sold ; & as they had sold 
the leases & works used in procuring the sub- 
stituted gas for more than they cost, they were 
entitled only to nominal damages. — Brie County 
Natural Gas & Fuel Co., Ltd. v. Carroll, [19111 
A. C. 105 ; 80 L. J. P. C. 59 ; 103 L. T. 678, 
P. C. 

Annotations : — Refd. British Westinghouse Electric 8c 

Manufacturing Co. v . Underground Electric Ry. of London, 

£1912] A. O. 673 ; Hill v . Showell, Edwin (1918), 87 

L. J. K. B. 1106. 

386. Reasonable sum.] — Deft, in con- 

sideration of half a crown given him by pltf. 
agreed to give pltf. two grains of rye on Monday 
following & so on every Monday double, by pro- 
gression, for one year : — Held : pltf. was entitled 
to reasonable damages for breach. — Thornborow 
v. Whitacre (1705), 2 Ld. Raym. 1164; 6 
Mod. Rep. 305; 3 Salk. 97 ; 92 E. R. 270. 
Annotations Reid. Hall r. Wright (1859), E. B. & E. 765. 

Mentd. Cockell v. Taylor (1852), 15 Beav. 103. 

387. Whatever prearranged terms 

— It agreement not under seal.] — Whatever may be 
the terms of an agreement with regard to the sum 
to be paid on the non-performance of it, the party 
suing, if the agreement is not under seal, is entitled 
only to such damages as a jury, under all the 
circumstances, shall think fit to award. 

Whether the term penalty or liquidated damages 
be used in the agreement, a party who claims 
compensation for a default shall only be allowed 
to recover what damage he has really sustained 
(Abbott, C.J.). — Randall v. Everest (1827), 
2 C. & P. 577 ; Mood. & M. 41, N. P. 

Annotation .—-Refd. Crisdee v. Bolton (1827), 3 C. 8c. P. 240. 

388. Sum fixed & agreed upon between 

the parties.] — (1) There is a difference between 
covenants in general, & covenants secured by a 
penalty or forfeiture. In the latter case, the 
obligee has his election. He may either bring an 
action of debt for the penalty, & recover the 
penalty, after which recovery of the penalty, he 
cannot resort to the covenant, because the penalty 
is to be a satisfaction for the whole ; or, if he does 
not choose to go for the penalty, he may proceed 
upon the covenant, & recover more or less than the 
penalty, toiies quoties (Lord Mansfield, C.J.). 

(2) Where the precise sum is not the essence of 
the agreement, the quantum of the damages may 
be assessed by the jury, but, where the precise 
sum is fixed & agreed upon between the parties, 
that very sum is the ascertained damage, & the 
jury are confined to it (Lord Mansfield, C.J.). — 
Lowe v. Peers (1768), 4 Burr. 2225 ; 98 E. li. 


Engineering Co. (1904), 37 N. S. R. 
326. — CAN. 

380 iv. .] — In an action for 

breach of an agreement in writing : — 
Held: the measure of damages was 
the loss of profits which pltf. would 
have made it deft, had not broken his 
contract. — Provincial Fox Co. v. 
Tennant (1915), 48 N. S. R. 555.— 
CAN. 

860 v. .] — In an action claiming 

damages for short delivery ; — Held : 
pltfs. were entitled to recover the 
estimated loss directly 8c naturally 
resulting in the ordinary course of 
events from sellers breach of contract. 
— Bochner r. Smith (1916), 49 N. S. R. 
435.— CAN. 

880 vi. .] — The measure of 

damages for breach of contract is 
determined by the knowledge, actual 
or constructive, which the parties had 
of the probable consequences of the 
breach. — Rivers v. White (George) 
8c SOME Co.. LTD., [1919] 2 W. W. K. 
189. — CAN. 


380 vii. .] — Damages for defts. 

procuring the breaking of contracts 
may include, in addition to damages 
which have been actually proved, also 
a further allowance for such further 
damages as must have arisen by 
reason of defts.' wrongful acts although 
such damages may not have been 
proved. — Toronto Type Foundry 
C o., Ltd. v . Publishers News 
Service. Ltd. (1920), 3 W. W. It. 
339.— CAN. 

880 viii. . 3 — The measure of dam- 
ages is the loss actually sustained by the 
specific breach complained of*itp to the 
time of action brought ; & the Jury 
cannot take into consideration the 
possible injury pltf. may have sustained 
as such damages are not damages in 
the ordinary cause of things flowing 
from the breach. — Parker v. Cath- 
CAHT (1866), 17 I. C. L. It. 778.— IR. 

880 bC .] — Substantial damages 

are recoverable for breach of au agree- 
ment, though such damages arise from 
loss of prospective 8c speculative 


profits.— S tout & Co., Ltd. r. Wood- 
roffe 8c Co. (1901), 20 N. Z. L. It. 
500.— N.Z. 

880 x. .] — If a party to a con- 
tract fails to perform his obligations 
in the manner stipulated in the oon- 
tract he is liable for any damage 
directly resulting to the other party 
from his breach of the contract. — 
Loewknstein v. Robinson (1913), 
App. D. 111.— S. AF. 

886 I. Reasonable sum .] — In an 

action for damages for breach of con- 
tract the proper rule is to ascertain 
what would under ordinary circum- 
stances be fair remuneration for tho 
breach. — K ing v . Ivanhok Gold 
Corpn., Ltd. (1908), 7 C. L. R. 617. — 
AUS. 


888 i. Sum fixed tf* agreed upon 

between parties .] — Where a sum is 
fixed by the contract pltf. need not 

S rove his damage but tho measure of 
amages will bo such sum. — Thompson 
v. Leach (1868), 18 C. P. 141.— CAN. 

K 2 
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Sect. 1. — Generally: Sub-sect. 1.] 

160 ; affd. on other grounds (1770), Wilm. 364, 
Ex. Oh. 


Annotations: — As to (1 


Wall v. Rederaktiebolaget 


4 'SSoh e i [ i° 1 & lt 8 < K *< f) r® 1 " H . ur8 Ml®4 9 l» 


field. Fletcher t>. Dyche (1787), 2 

Term Rep. 32 ; Astley t?. Weldon (1801), 2 Bos. & P. 346 ; 
Galsworthy w. Strutt (1848), 1 Exoh. 659; Mercer t>. Irving 
(1858). 27 L. J. Q. B. 291. Generally, Mentd. Gibson 
v. Dickie (1815), 3 M. & S. 463 ; Morley v. Rennoldson, 
Morley v. Linkson (1843), 2 Hare, 570 ; Godfrey v. Hughes 
(1847), 5 Notes of Cases 499 ; Hilton v. Eckersley (1856), 
6 E. & B. 66; Hall v. Wright (1858), E. B. Sc E. 765 ; 
Davie v. Bomford (1860), AH, Sc N. 245 ; Legh v. Lillie 
(1860), 6. H. Sc N. 165 ; Newton v. Marsden (1802), 2 
John. Sc H. 356 ; DeveriU v. Burnell (1873), 42 L. J. C. P. 
214; Hoothill Upper U. C. v . Wakefield R. C., [1905] 
2 Ch. 616 ; He Hewett, Eldridge v. lies, [1918] 1 Ch. 458. 


389. Intention ol parties.] — To ascertain 

what are the damages payable on a breach of 
contract, it is to be ascertained what is the object 
of the contract contemplated by the parties. — 
Duckworth v . Ewart (1863), 2 H. & C. 129; 33 
L. J. Ex. 24; 9 L. T. 297; 10 Jur. N. S. 214; 12 
W. R. 608 ; 169 E. R. 64. 

390. Contract to grant a lease — On forbearance 
to execute Judgment — Value of lease.] — Pltf. 
having recovered judgment against W., deft, 
promised that if pltf. would forbear to issue 
execution against W., she would, on or before a 
certain day, erect a house, & cause a lease of the 
same to be granted to pltf. Pltf. promised that 
such lease, when granted, should be in full satis- 
faction of the judgment. In an action against 
deft, for not erecting the house & causing the lease 
to be granted : — Held : the measure of damages 
was the value of the lease, & nol the difference 
between the value of the judgment & the value 
of the lease. — Strutt v. Farlar (1847), 16 M. & W. 
249 ; 16 L. J. Ex. 84 ; 153 E. It. 1181. 

391. Contract to do one of two things — Loss by 
failure to do that least beneficial.] — Where a man is 
bound by covenants to do one of two things, & 
does neither, there in an action by the covenantee, 
the measure of damage is in general the loss arising 
by reason of the covenantor having failed to do 
that which is least, not that which is most, beneficial 
to the covenantee (Lord Cranworth, L.J.). — 
Robinson v. Robinson (1851), 1 De G. M. & G. 
247 ; 21 L. J. Ch. Ill ; 18 L. T. O. S. 293 ; 16 
Jur. 255 ; 42 E. R. 547, L. JJ. 

Annotations : — Reid. Re Campbell, Campbell v. Campbell 

i l893J 3 Ch. 468 ; Mcllquham v. Taylor, [1895] 1 Ch. 53. 
lenta. Morgan v . Morgan (1861), 14 Beav. 72 ; Knott v. 
Cotteo (1852), 16 Boav. 77 ; Aspland v. Watte (1855), 
20 Beav. 474 ; Mortlmore e. Mortimore (1859), 4 Do G. & J. 
472 ; Bradley v. Cartwright (1867), L. It. 2 C. P. 611 ; 
Fisher v. Gilpin (1869), 38 L. J. Ch. 230 ; Do Cordova v. 
De Cordova (1879), 4 App. Cas. 692 ; Cavendish r. 
Cavendish (1885), 30 Ch. D. 227 ; Re Christmas, Martin v. 
Laeon (1885), 30 Ch. D. 644 ; Re Massingberd’s Settlmt., 
Re Clark's Settlmt., Clark v. Trelawny (1889), 59 L. J. Ch. 
107 ; Re Godwin’s Settlmt., Godwin v. Godwin *'1918), 
87 L. J. Ch. 645. 

392, .] — A declaration stated that 

pltf. having shipped certain goods to a place abroad 
drew against the shipment & entrusted the drafts 
to deft, for presentment, for reward to deft., on the 
terms that deft, should return the drafts if not paid 
after acceptance to pltf., or pay pltf. the amount of 
them, & that all conditions were performed, etc., 
necessary to entitle pltf. to a return of the drafts 
or to payment of the amount of them, yet deft, 
did not return the drafts nor pay the amount of 
them ; — Held : the damages on the contract 
alleged in the declaration must be the amount of 
the Dills. 

The contract as alleged in the declaration being 
a contract in the alternative, it might be per- 
formed by performance of either branch of the 
alternative at the election of deft., & therefore the 
damages might be the value of the bills, if of less 


value than the amount for which they were drawn 
(Bovill, C.J.). — Deverill v. Burnell (18?3), 
L. R. 8 C. P. 475 ; 42 L. J. C. P. 214 ; 28 L. T. 


874. 

Annotations : — Retd. Mcllquham v. Taylor, [1895] 1 Ch. 53 ; 
Re National Standard Life Assce. Corpn. (1911), 27 
T. L. R. 271 ; Abrahams v. Reiach [1922] 1 K. B. 477. 
Mentd. Dollar v. Blood Holman (1920) 36 T. L. R. 843. 

393. Non-payment of money — Interest.] — No 
matter what the amount of inconvenience sustained 
by pltf., in the case of non-payment of money, the 
measure of damages, is, the interest of the money 
only (Willes, J.). — Fletcher v. Tayleur (1855), 
17 C. B. 21 ; 25 L. J. C. P. 65 ; 26 L. T. O. S. 
60 ; 139 E. R. 973. 


Annotations : — Expld. Duckworth v. Ewart (1863), 33 L. J. Ex. 
24. Willes, J., in Fletcher v. Tayleur must be there 
speaking only of an ordinary debt, for it cannot apply 
to a covenant to pay money (Martin, B.). field. British 
Columbia Saw-Mill Co. t>. Nettleship (1868), L. R. 3 C. P. 
499 ; Sapwell v. Bass [1910] 2 K. B. 486. Mentd. Gee v. 
L. & Y. Ry. (1860) 30 L. J. Ex. 11 ; Wilson v. L. Sc Y. 
Ry. (1861), 9 C. B. N. S. 632 ; Wilson v. Newport Dock Co. 
(1866), 14 L. T. 230; Hobbs v. L. & S. W. Ry. (1875), 
32 L. T. 252 ; Oracle (Owners) v. Argentino (Owners), 
The Argentino (1889), 61 L. T. 706 ; Credito ItaUano v. 
Swiss Bankverein (1916), 114 L. T. 776. 


As to interest under Civil Procedure Act, 1833 
[c. 42), s. 28, & damages in lieu of such interest.] — 

See Money & Money Lending. 


394. Amount of money due.] — It is of 

course elementary that as a general rule the 
amount of damages for non-payment of money 
is only the amount of the money itself 
(Rowlatt, J.). — Urquhart Lindsay & Co., Ltd. 
v. Eastern Bank, Ltd., [1922] 1 K. B. 318 : 91 
L. J. K. B. 274; 126 L. T.- 534 ; 27 Com. Cas. 
124. 

Annotation: — Mentd. Prosperity v . Lloyds Bank (1923), 39 
T. L. R. 372. 


395. Contract to lend money — Special contraot 
to honour drafts out ol moneys placed to credit — 
Substantial damages — Not merely principal 6c 
Interest.] — Lari os v. Bon any y Gurety, No. 25, 
ante. 

396. Loss sustained by breach — Sub- 

stantial or nominal damages.] — C. proposed to H., 
the general manager of the M. & O. Bank, that 
the bank should advance him £8,300, to enable 
him to conclude a contract for the purchase of 
an unpaid vendor’s interest in a colliery. H. had 
authority to make the advance. An agreement 
between C. & the bank, providing for the loan of 
the money by the bank, & the mtge. of the interest 
in the colliery to be purchased to the bank to secure 
repayment of the loan & charges, was prepared by 
a solr. on H.’s instructions, & signed by C. H. 
then declined to make the agreement without 
consulting the directors, & obtained C.’s signature 
to a document to the effect that the agreement was 
subject to the approval of the directors. On the 
same day, after a meeting of the directors, H. told 
C. that the directors approved, & that the bank 
would advance the money. The agreement was 
never signed by any one on behalf of the bank. 
Subsequently H. told C. he ought to be more 
firmly bound to take the money from the bank, & 
induced him to sign a document to the effect that, 
in consideration of the bank’s agreeing to carry out 
the arrangements mentioned in the agreement, 
he agreed to pay the bank charges named therein, 
whether the bank carried through the transaction 
or not. In fact, the directors did not approve of 
the agreement, & H. acted under the erroneous 
impression that they did. The bank refused to 
find the money, & C. was, in consequence, unable 
to complete his contract ; — Held : notwithstanding 
it was an agreement to lend money, C. was, under 
the circumstances, entitled to substantial, 6c not 
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merely nominal damages. — Manchester & Old- 
ham Bank, Ltd. v. Cook (W. A.) Sc Co. (1883), 49 
L. T. 674. 

897 . .] — On a contract to make 

a loan of money, the measure of damages is the 
loss sustained by the breach, & the damages may be 
merely nominal. For instance, if A. agrees to lend 
B. £100 at interest for a week, & makes default, & 
B. within a few minutes after the time at which the 
£100 ought to have been lent, obtains from his 
bankers a loan of £100 at the same rate of interest 
Sc for the same period of time, the damages would 
be merely nominal (Chitty, J.). — Western 
Wagon Sc Property Co. v. West, [1892] 1 Ch. 
271 ; 61 L. J. Ch. 244 ; 66 L. T. 402 ; 40 W. R. 
182 ; 8 T. L. R. 112 ; 36 Sol. Jo. 91. 

Annotations : — Reid. May v. Lane (1894), 43 W. R. 68; 

South African Territories «. Wellington, 11897] 1 Q.B. 692 ; 

Erie County Natural Gas & Fuel Co. v. Carroll, [1911] 

A. C. 105. Mentd. Blake v. Halse (1892), 36 Sol. Jo. 733 ; 

Torkington v . Magee, [1902] 2 K. B. 427. 

See , further , Money & Money Lending. 

Agreement by banker to accept bills — Bills dis- 
honoured after acceptance — Liability of acceptor lor 
charges paid .] — See Bankers & Banking, Vol. III., 
p. 296, No. 942 et seq. 

398. Agreement to subscribe for debentures— 
Actual loss caused by breach — Not amount of un- 
paid Instalments.]— The rule that specific per- 
formance cannot be granted in respect of a contract 
to lend money applies to a contract to lend to a 
co. money, payable by instalments, upon the 
security of debentures to be issued by the co. 
Where the lender makes default in payment, the 
moneys due for unpaid instalments do not con- 
stitute a debt to the co., & the co. are only entitled 
to damages for the actual loss caused by the breach 
of contract. — South African Territories v . 
Walungton, [1898] A. C. 309 ; 67 L. J. Q. B. 
470 ; 78 L. T. 426 ; 46 W. It. 545 ; 14 T. L. R. 
298 ; 42 Sol. Jo. 361, H. L. 

Annotations : — Reid. Jarrah Timber & Wood Paving Corpn. 

v. Samuel, [1903] 2 Ch. 1 ; Kuala Pahi Rubber Estates v. 

Mowbray (1914), 111 L. T. 1072; Re Smelting Corpn., 

Heaver e. The Co., [1915] 1 Ch. 472. 

399. Difference between rate of 

interest offered & that actually paid— Not amount 
of money promised as loan.] — Bahamas (Inagua) 
Sisal Plantation, Ltd. v. Griffin (1897), 14 
T. L. li. 139. 


400. General not merely nominal damages.] 

— Defts. agreed with pltf. syndicate to purchase 
debentures of pltf. syndicate. Defts. failed to 
carry out the agreement : — Held : pltf. syndicate 
was entitled to recover from defts. general, & not 
merely nominal, damages, for deft.’s breach of 
contract. — Wallis Chlorine Syndicate, Ltd. v. 
American Alkali Co., Ltd. (1901), 17 T. L. R. 
656 ; 45 Sol. Jo. 654. 

401. Contract to sink pit in search of coal— 
Loss of opportunity of finding coal.]— Defts. 
covenanted with pltf., that if he would surrender 
to his lessor a certain lease, they would within 
two years, or within such period as should be 
agreed in a new lease, which the lessor had agreed 
to grant to them, sink upon the demised premises 
a pit to the depth of 130 yards in search of coal, & 
in case a marketable vein of coal should be reached, 
pay to pltf. £2,500. Pltf. having sued defts. for a 
breach of this covenant gave evidence to show that 
if defts. had sunk the pit, marketable coal might 
have been found : — Held : pltf. was entitled to 
more than nominal damages, Sc the true measure 
of damage was the amount which he had lost by 
being deprived of the opportunity of finding 
marketable coal.— P ell v. Shearman (1855), 10 
Exch. 766 ; 156 E. R. 650. 

Annotations : — Gonad. Wlgsell v. School for Indigent Blind 


li^* Joyner v. Weeks, [1891] 

See, further , Mines, Minerals & Quarries. 

402. Covenant to build dividing wall— Not cost 
of building — Injury to land.] — The grantees of cer- 
tain land had covenanted with the grantor, since 
deceased, that the land, except as to the entrance 
to be made by them towards an intended new 
road, should be & be kept enclosed on all the sides 
abutting on the land of the grantor with a brick 
wall seven feet high. The grantees not having 
erected a wall in pursuance of the covenant, an 
action was brought against them by the exors. & 
devisees of the grantor for damages for the breach 
of covenant. It appeared that, m the events that 
had happened, the value of the adjoining land of 
pltfs. was not decreased by the non-erection of 
the wall to anything like the amount which it 
would have cost to build the wall : — Held : the 
true measure of damages being the pecuniary 
amount of the difference between the position of 
pltfs. upon the breach of contract &, what it 
would have been if the contract had been per- 
formed, under the circumstances of the case the 
amount that it would cost to build the wall was 
not the correct measure of the damages. — Wigsell 
v. School for Indigent Blind (1882), 8 Q. B. D. 
357 ; 51 L. J. Q. B. 330 ; 46 L. T. 422 ; 30 W. R. 
474. 

Annotations: — Apld. Marshall v. Mackintosh (1898), 46 
W. R. 580. Refd. Joyner v. Weeks, [1891] 2 Q. B. 31. 


403. Contract to allot land — Highest value 
acquired by land.] — In an action brought by 
way of petition of right against the Colonial 
Govt, for not granting an allotment of land 
pursuant to contract, it was proved that the 
governor, in order to induce D., to settle there, 
promised him a grant of land at W., Sc that D. 
gave up his claim to an allotment at W. in 
consideration of a promise to grant an allotment 
at H., which latter was not carried out : — Held : 
the measure of damages for breach of such a con- 
tract is the highest value which such land as had 
not been allotted had acquired. — Robertson v. 
Dumakesq (1864), 2 Moo. P. C. C. N. 8. 66 ; 3 
New Rep. 587 ; 10 L. T. 110 ; 13 W. R. 280 ; 15 
E. R. 827, P. C. 


404. Transfer of securities pledged — Sub- 
stantial damages If pledge in hands of second 
pawnee — Or owner prejudiced by delay In redemp- 
tion.] — To a declaration in detinue for debentures, 
deft, pleaded that before the alleged detention 
pltf. deposited the debentures with 8. as security 
for the repayment at maturity of the bill of 
exchange indorsed by pltf., & discounted by 8., Sc 
upon the agreement that 8. should liave power to 
sell or otherwise dispose of the debentures if the bill 
was not paid when it became due ; that the bill 
was not paid, but was dishonoured ; that before 
the alleged detention Sc the commencement of 
this suit 8. deposited the debentures with deft., to 
be by him kept as a security for Sc until the repay- 
ment by S. to deft, of certain sums of money 
advanced by him to 8. upon the securities of the 
debentures, which sums of money have been Sc 
remain wholly unpaid to deft : — Held : the 
transfer of a pledge under such circumstances 
amounts only to a breach of contract, upon which 
the owner may bring an action for nominal damages, 
if he has sustained no substantial damage, or for 
substantial damages if the thing pledged is damaged 
in the hands of the second pawnee, or if the owner 
has been prejudiced by delay in not having the 
thing delivered to him on tendering the amount 
for which it was pledged. — Donald v . Suckling 
(1866), L. R. 1 Q. B. 685 5 7 B. Sc S. 783 j 35 
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Sect. 1. — Generally: Sub-sects. 1 & 2.] 


L. J. Q. B. 232 ; 14 L. T. 772 ; 30 J. P. 505 ; 12 
Jur. N. 8. 705 ; 15 W. 11. 13. 

Annotation e : — Retd. Halliday v. Holgate (1868), L. U. 3 Exch. 

~ , 484 ; Cox v. 

. .... i v. Whinney 

J s Burdick v . SeweU (1883), 10 Q. B. D. 

363 ; Devolves v. Sandeman, Clark, [1902] 1 Ch. 579 ; 
Ponaford, Bakery. Union of London & Smiths Bank (1906), 
75 L. J. Ch. 724 ; The Odessa, The Woolston, [1916] 
1 A. O. 145 ; Whiteley y. Hilt, [1918] 2 K. B. 808. 


See f further , Pawns & Pledges. 

405. Covenant not to carry on business — Injury 
suffered by assignee of covenantor.] — Defts. 
assigned to pltf. a business they carried on in 
partnership on certain premises. In the deed of 
assignment they covenanted not to carry on the 
business within a certain area, nor to do any act, 
whereby pltf., his exors., administrators, or assigns, 
or any other person or persons, claiming or to 
claim under him or them, should or might be 
injured or damnified in the trade or business. 
Subsequently pltf. assigned to A. & B. “ the 
business in its entirety & the goodwill thereof as 
carried on by pltf. upon the premises,” & engaged 
that he would not, after the transfer of the said 
business, carry on a similar business within a certain 
area. There was not, however, any express 
assignment of the benefit of defts.’ covenant to 
A. & B., but the memorandum containing the 
terms of the assignment stipulated that ail proper 
deeds & documents should be prepared & signed 
by the necessary parties. After the assignment 
to A. & B. defts. committed a breach of their 
covenant with pltf. by carrying on 1 -usiness within 
the specified area ; — Held : pltf. was entitled to 
recover substantial, & not merely nominal damages, 
as a trustee for A. & B., his assignees. — Wright v. 
Chappell (1869), 20 L. T. 369 ; 17 W. R. 655. 

406. Contract for sale of business — Market 
value unasoertalnable.] — In a breach of contract 
where a vendor is entitled to recover nothing as 
purchase-money, but is entitled to compensation 
for the loss & injury he has sustained by the breach 
of contract, the measure of the damage is the 
difference between the price fixed by the contract 
& the market value at the time of the breach. 
But when the market value is unascertainable, & 
a serious loss & injury is proved, the ct., acting 
on the principle that no wrong done is to remain 
without redress, awards substantial damages. 
Such damages must not be greater in amount than 
the amount the vendor would have been entitled 
to under the contract if it had been punctually 
carried out. — Re Laffitte & Co., Laffitte’s 
Claim (1874), 23 W. R. 379 ; subsequent pro- 
ceedings (1875), 10 Oh. App. 316. L. JJ. 

407. Contract to devise house for life — Value of 
contingent life estate,] — A., as inducement to B. 
to marry him, promised in writing to leave a house 
to her for life. B. consented & married A. A. 
conveyed the house by deed to a third party ; — 
Held : as A. had put it out of his power to perform 
the contract, an immediate right of action accrued 
to B. & the measure of damages was the value of 
the possible life estate to which B. would be entitled 
if she survived A. — Synge v . Synge, [1894] 1 

Q. B. 466 ; 63 L, J. Q. B. 202 ; 70 L. T, 221 ; 58 
J. P. 396 ; 42 W. R. 809 ; 10 T. L. R. 194 ; 9 

R. 265, C. A. 


Annotations : — Reid, lie Cavendish Browne's Sefctimt. Trusts. 
Homer v. Rawle (1916), 61 Sol. Jo. 27. Mentd. Central 
Trust Sc Sate Deposit Oo. v. Snider, [1916] 1 A. C. 266. 

408. Contract to give option on shares of com- 
pany — Sale of assets of company — Prioe paid by 

purehaslng company,] — Where a co. having agreed 
to give to certain persons an option or call upon 
certain of its shares at a specified price per share, 


extending to a particular date, subsequently & 
before the expiration of the stipulated period 
entered into a contract with another co. for the 
sale & transfer of its assets to that co., thereby 
causing a breach of the contract creating the 
option: — Held : -in estimating the damages, if 
any, sustained by the option holders by reason of 
such breach of contract, the price paid for the 
assets by the purchasing co. ought alone to be. taken 
into account, &> not the assets comprised in the 
contract with that co. — Re South African Trust 
& Finance Co., Ltd., Ex p . Hirsch & Co. (1896), 
74 L. T. 769 ; 12 T. L. R. 493 ; 40 Sol. Jo. 599, 
C. A. 

409. Contract to divide net profits & lump sum 
— Liquidation of company — Loss of share of lump 

sum.] — In Mar. 1902, the I. Co. offered a bonus to 
those who would enter into exclusive relations with 
it. Deft. co. issued in reply its bonus scheme, & 
on May 24, 1902, pltf. signed it. By this contract 
pltf. agreed not to sign the I. bonus scheme or any 
other similar scheme containing any condition 
which would prevent him from buying, etc., 
deft, ’s goods or the goods of any other manufacturer. 
Deft. co. on its part undertook for four years to 
distribute among such customers as purchased 
direct from the co. its entire net profits on the goods 
sold by it in the United Kingdom, & in addition 
to distribute during the four years commencing 
Apr. 2, 1902, the sum of £200,000 per annum . 
Deft. co. in nine months made a trading loss of 
nearly half a million sterling. On Sept. 27, 1902, 
deft. co. sold its business to thp I. Co., & then went 
into voluntary liquidation. In Dec. 1902, after 
this purchase, pltf. signed a bonus agreement of 
the I. Co. which differed from their bonus agree- 
ment of Mar. 1902, in that it contained no clause 
limiting pltf. in his choice of manufacturers, & 
his signing did not violate any term of deft, co.’s 
bonus scheme. Under this scheme of Dec. 1902, 
pltf. received £520, £62 of which was in respect 
of deft.’s goods sold by the I. Co. : — Held ; pltf. 
could not recover damages under the head of a 
loss of a share of the net profits, but that he 
was entitled to damages for the failure to distri- 
bute the £200,000 per annum , & the amount he 
received from the 1. Co. under their scheme of 
Dec. 1902, ought not to be taken into consideration 
in assessing them except as to the £62. — Nathan 
v . Ogdens, Ltd. (1906), 95 L. T. 458. 

410. Clause fixing liquidated damages — Subse- 
quent alteration of terms of contract.] — Before 
the war deft, agreed to perform twice every evening 
as a comedian at pltfs.’ music-hall for one week 
beginning on Oct. 12, 1914, at a salary of £150. 
The contract provided that “ in case the artist 
shall, except through illness, or accident, fail to 
perform at any performance, he should pay to the 
management as & for liquidated damages a sum 
equal to the sum which the artist would have 
received for such performance, in addition to costs 
& expenses incurred by the management through 
the default of the artist.” After the outbreak of 
war an arrangement was come to between the 
managements of the various music-halls* & the 
artists, including deft., that the gross receipts of 
the halls during the war should be divided into two 
equal parts, of which the management should take 
one part & the performers at the hall the other 
part, sharing that part in the proportion of their 
respective salaries. Deft, having failed to perform 
at pltfs.’ hall, they brought an action for damages 
against him: — Held: in order to ascertain the 
measure of damages the sum fixed in the contract 
had to be altered in view of the subsequent arrange- 
ment, & pltfs. were entitled to recover such pro- 
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portion of the artists’ shore in the receipts which 
would probably have been received if deft, had 
performed his agreement, as deft, would have been 
entitled to. — Holder’s Green Amusement & 
Development Co., Ltd. v. Ralph (1915), 31 
T. L. R. 343. 

411. Contract to print & publish book — Loss 
of sale of such number as might reasonably be sold.] 

— A firm of publishers agreed with the authors 
of a series of articles to print & publish the articles, 
first in a magazine on certain terms, & after that 
in the form of a book on the terms of paying the 
authors 4 d. for every copy of the book sold. The 
form & price of the book, the number of copies 
to be printed, & the date of the publication were 
left to the discretion of the publishers. They 
printed & published the articles in the magazine 
upon the agreed terms, but refused to print or 

E ublish them in the form of a book. In an action 
y the authors for damages for breach of the 
contract : — Held : defts. could not limit the 
damages to 4 d. a copy upon the smallest number of 
copies that could be described as a publication of 
the book. They were bound to publish such a 
number as was reasonable in all the circumstances, 
& the damages were to be measured by the amount 
pltfs. lost through defts.’ refusal to do this. — 
Abrahams v. Reiach (Herbert), Ltd., [1922] 
1 K. B. 477 ; 91 L. J. K. B. 404 ; 126 L. T. 546 ; 
66 Sol. Jo. 390, C. A. 

412. Contract to advertise.] — Marcus v, Myers 
& Davis, No. 177, ante. 

Contract for sale of goods.] — See Sale op Goods. 
Contract for sale of land.] — See Sale qp Land. 
Particular contract.] — See particular titles 
passim. 

Requisition of ship by Admiralty — Under Defence 
of the Realm Act.] — See Constitutional Law, 
Vol. XI., p. 550, No. 524. 


Sub-sect. 2. — In Tort. 

See , generally , Tort. 

Directness & remoteness.] — See Part III., 
ante. 

Aggravation & mitigation.] — See Part IV., ante. 

Particular instances.] — See Sect. 2, post. 

413. General rule.] — There must be some 
reasonable relation between the wrong done & 
the solatium applied (Hamilton, L.J.). — Green - 
lands Ltd. v. Wilmshurst & London Assocn. 
for Protection op Trade, [1913] 3 K. B. 507 ; 
83 L. J. K. B. 1 ; 109 L. T. 487, C. A. ; revsd . on 


other grounds, sub nom. London Assocn. for 
Protection of Trade v. Greenlands, Ltd., 
[1916] 2 A. C. 15, H. L. 

Annotations : — Mentd. Hobson v. Leng, [1914] 3 K. B. 1245 ; 

Wiffen v. Bailey & Romford U. D. C. (1914), 112 L. T. 

274 ; Adam v. Ward, [1917] A. C. 309 • Thomas v. Moore, 

[1918] 1 K. B. 555 ; Pratt v. British Medical Assoon., 

[1919] 1 K. B. 244. 

414. Court or Jury must consider all eircum- 
stanoes.] — In an action of trespass queere clausum 
fregit , it was proved that deft, had let his land to 
pltf. under terms reduced into writing. One 
stipulation was, that pltf. should have a right to 
take two-thirds of the corn sown, & left by him 
growing on the land at his leaving it at Lady-day, 
the custom of the country being that he should 
have the whole. Deft, had refused to let pltf. cut 
the corn, but had turned his labourers off tne land, 
& cut & carried all into his own barns. The 
value of the com was about £285. The jury found 
a verdict for pltf., with £315 damages : — Held : 
the excess was not so large as not to be covered by 
the circumstances of the trespass as proved, & 
it was certainly no ground for disturbing the 
verdict, the jury being entitled to take into con- 
sideration the nature of the case, & were not bound 
to a minute calculation of value. — Cox v. Dugdale 
(1823), 12 Price, 708 ; 147 E. R. 853. 

415. .1— A. hired a steamboat for the day, 

to convey himself & others, not exceeding fifty 
in number, on an excursion. The captain, steward, 
& crew, were the servants of & paid by the pro- 
prietor. A stranger, not of the party, was allowed 
to come on board by the captain, & being desired 
to quit, refused, whereupon A., with the assistance 
of others, removed him by force : — Held : A. had 
not such possession of the vessel as justified them 
in so doing. 

You must, in considering the damages, take all 
the circumstances into your consideration, &, if 
you think that defts. were in substance justified, 
then you should find your verdict for a farthing 
damages. But, if you tliink that they were not 
in substance justified, then you will give such 
damages as you think pltf. is entitled to 
(Alderqon, J.). — Dean v. Hogg (1833), 0 C. & P. 
54 ; subsequent proceedings (1834), 10 Bing. 345. 
Annotations — Mentd. Fenton e. Clt^of Dublin Steam Packet 


' Co. (1838), 8 Ad. ft EL 836 : R. v. Sherard (1863). 33 

L. J. M. C. 5 ; The Great Eastern (1868), L. It. 2 A. jfc K. 

88 ; Roads v. Trumpington Overseers (1870), L. R. 6 Q. B. 

50. 

416. .]— Mold v. Wheatcroft, No. 50, 

ante. 

417. .] — In estimating damages, the nature 

of the property & position of the parties is to be 
considered. — Krehl v . Park (1874), 31 L. T. 326 ; 
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4131. General rule.) — The measure 
of damages is full compensation for the 
loss actually sustained. The person 
is to be put in the same position, so 
far as money will do it, os if the 
wrongful act had not been done. — 
Registrar op Titles v. Spencer 
(1909), 9 C. L. R. 641.— AUS. 

413 ii. .} — The principle upon 

which damages in actions for torts are 
given is to place the injured person in 
the same situation so far as money can 
do it as he would have been in had the 
occurrence which affected him ad- 
versely not taken place. — Portbous 
v. Ohotem, £1920] 2 W. W. R. 1. — 
CAN. 

414 L Court or jury must consider all 
the circumstances. 1 — In action of tort, 
the jury are not limited to the actual 
damage sustained by pltf. — Rose v. 
Beltba (1867-9), 1 Han. 109.— CAN. 

414 ii. — — .} — In assessing damages 


caused by the death of a husband Sc 
father to his widow & children, a jury 
is not restricted to a consideration of 
the wage -earning capacity of deceased ; 
they are justified in making a further 
allowance for any material aid & 
assistance, apart from money, which 
pltfs. might have expected from him, 
had helived. — Dumphy v. Montreal 
Light, Heat & Power Co. (1905), 
Q. R. 28 S. C. 18.— CAN. 

414 iii. .] — In estimating the 

damages the likely consequences of the 
injury should be taken into account. — 
McLeod v. Meek (1908), 6 Terr. L. R. 
431.— CAN. 

414 iv. — — .] — The Jury is bound to 
consider all the circumstances which 
may aggravate or mitigate the damages. 
— Slater v. Watts (1911), 16 B. C. R. 
36. — CAN. 

414 v. .] — In estimating the 

amount of damages to be awarded to 
a pltf. fox an injury the Jury should 


take into consideration the chances 
& accidents of life & other elements.— 
Pickering v. Grand Trunk Pacific 
Ry. Co. (1913), 26 W. L. K. 77.— 

CAN. 

414 vi. .] — In ascertaining the 

proper amount of compensation for 
injuries the Jury should take into 
account the accidents of life ©c other 
matters, & the fact that pltf. had not 
been completely disabled, if suc h b e 
the case.— Anderson v. Forrester 
(1914), 30 W. L. R. 378 ; 7W.W. R. 
1039. — CAN. 

414 vii. .] — Pltf. in an action for 

personal injuries is entitled to a fair 
compensation, having regard to his 
health, habits, occupation, to the fact 
that they will not be as great in l ater 
years, that ho may voluntarily retire 
from his profession, or may be over- 
taken by sickness or other inevlt- 

^le accident -MoRGAN j. Edmonton 

City. [19171 2 W. W. R. 591.— CAN. 
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Sect 1. — Generally: Sub-sect 2. Sect. 2. Part VI. 

Sect 1: Sub-sects, 1 & 2.] 


32 W. R. 477, L. JJ. ; subsequent proceedings (1875), 
10 Ch. App. 334, L. JJ. 

Annotation: — Mentd. Re Lavey, Cohen v. Cohen, [1020] 
3 K. B. 625. 

418. .] — (1) Where pltf. has obtained a 

verdict in an action for libel, the ct. will not grant 
a new trial on the ground of excessive damages, 
unless they think that, having regard to all the 
circumstances of the case, the damages are so large 
that no jury could reasonably have given them. 
(2) In assessing damages the jury are entitled to 
take into consideration the whole conduct of deft, 
in the matter from the time the libel was published 
down to the time their verdict is given. — Praed 
v . Graham (1889), 24 Q. B. D. 53 ; 59 L. J. Q. B. 
230 ; 38 W. R. 103, C. A. 

Annotations: — As to (j) Consd. Johnston v. G. W. Ry.. 
[1904] 2 K. B. 250. Refd. Chattell v. Daily Mail Publishing 
Co. (1901), 18 T. L. R. 165. As to (2) Folld. Anderson v. 
Calvert (1908), 24 T. L. R. 399. Refd. Parnell v. Walter 
(1890), 38 W. R. 270; Sorrell v. Smith, [1923] 2 Ch. 32. 

419. .] — Johnston v, Great Western 

Ry., No. 751, post , 

420. .] — Pltf.’s are not limited to actual 

pecuniary damages suffered by them. The ct. 
or jury, once actual financial loss be proved, may 
award a sum appropriate to the whole cir- 
cumstances of the tortious wrong inflicted 
(McCardje, J.). — Pratt v. British Medical 
Assocn., [1919] 1 K. B. 244 ; 88 L. J. K. B. 028 ; 
120 L. T. 41 ; 35 T. L. R. 14. 

Annotations : — Mentd. Valentine v. Hyde, [1919] 2 Ch. 129 ; 
Davies v. Thomas, [1920] 1 Ch. 217 ; Hedges in Webb, 
[1920] 2 Ch. 70 ; Said v. Butt. [1920] 3 K. B. 497 ; Ware 
8c De Freville v. Motor Trade Assocn., [1921] 3 K. B. 40 ; 
British Ry. Traffic 8c Electric Co. v. C. R. C. Co. & L. C. C., 
[1922] 2 K. B. 260. 

421. Refusal to assign judgment debt — Value 
of assets which would have been available for 
judgment.] — In an action for damages for wrong- 
fully refusing to assign a judgment debt, pltf. is, 
primd‘ facie , entitled to recover as damages the 
value of specific assets which would have been 
available for execution under the judgment, if 
assigned. — Oddy v. IIallett (1885), 1 Cab. & El. 
532. 


Sect. 2. — IN PARTICULAR INSTANCES. 
Auctioneer — Breaoh of duty by.] — See Auction & 
Auctioneers, Vol. III., p. 45, No. 319. 

Bailment — In regard to.] — See Bailment, Vol. 
III., pp. 88, 97, 98, 99, 113, lit, Nos. 213-210, 202, 
207, 274, 370-375. 


Bank paying cheque contrary to agreement.] — 

See Bankers & Banking, Vol. III., p. 187, No. 
375. 

Bankruptcy.] — See Bankruptcy & Insolvency, 
Vol. IV., pp. 257, 312, Nos. 2444, 2923 ; Vol. V., 
pp. 825, 957, 981, 982, Nos. 7005, 7006, 7851, 
8029-8033. 

Bills of Exchange.] — See Bills of Exchange, 
Promissory Notes, & Other Negotiable, 
Instruments, Vol. VI., pp. 325-340, 347, 350, 
Nos. 2150-2259, 2307, 2308, 2351. 

Bills of Sale.] — See Bills of Sale, Vol. VII., 
pp. 133-135, Nos. 750-700. 

Boundaries.] — See Boundaries, Fences & 
Party Walls, Vol. VII., p. 293, No. 198. 

Building Contracts.] — See Building Contracts, 
Vol. VII., p. 387, 389-391, Nos. 224, 220-230. 

Carriers.] — See Carriers, Vol. VIII., pp. 100- 
108, 137-143, Nos. 708-727, 901-940. 

Cheques dishonoured by bank.] — See Bankers & 
Bankino, Vol. III., pp. 217, 218, Nos. 549-554. 

Collision.] — See Admiralty, Vol. I., p. 145, Nos. 
519-523 ; Shipping & Navigation. 

Compulsory purchase of land.] — See Com- 
pulsory Purchase of Land & Compensation, 
Vol. XI., pp. 124 et seq Nos. 150 et sea. 

Copyright.] — See Copyright, Vol. XIII., p. 220. 
Nos. 570, 577. 

Cultivation — Breach of covenant in regard to.] — 

See Agriculture, Vol. II., p. 15, No. 07. 

Damage to or by animals.] — See Animals, Vol. 
IT., pp. 222, 253, 271, 272, 290, Nos. 147, 148, 349, 
480-490, 000, 007. 

Lights — Wrongful obstruction of.] — See Ease- 
ments & Profits A Prendre. 

Maintenance.] — See Actions, Vol. I., pp. 88, 89, 
Nos. 722-728. 

Patent — Infringement of.] — See Patents & In- 
ventions. 

Principal & Agent.] — See Agency, Vol. I., 
pp. 320, 480-488, 509, 542, 004-007, Nos. 395, 
1048-1003, 1754, 1952-1950, 2791-2805. 

Savings bank deposit book lost by bank.] — 
See Bankers & Banking, Vol. III., p. 137, No. 111. 
Seduction.] — See Master & Servant. 

Trespass.] — See Trespass. 

Undertaking as to damage.] — See Injunction. 
Witness — Failure to attend trial.] — See Evidence. 
In respect of particular relations, e.g. Landlord 
& Tenant ; Libel & Slander ; Master & Servant ; 
Mines Minerals & Quarries ; Money & Money 
Lending ; Negligence ; Nuisance ; Sale of Goods ; 
Sale of Land ; Trespass ; Trover & Conversion.] — 
See respective titles. 


Part VI. — Liquidated 

Sect. 1.— HOW DETERMINED. 

Sub-sect. 1. — In General. 

422. Question of law for the Court.]— (1) A. & B. 
entered into the following agreement : — “ In con- 
sideration that A. of M., surgeon & apothecary, 
will engage me, B., as assistant to him as a surgeon, 
etc., I., B., promise A., that I will not at any time 
practice as surgeon or apothecary at M., or within 
seven miles thereof, under a penalty of £500 ; & 
I., A., do hereby agree with B. to engage B. as an 
assistant to me as a surgeon, etc., on the terms 


PART VI. 8E0T. 1. SUB-SECT. 1. 

_4M I. Question of law for the court ,] — 
Where in a contract a clause provides 


Damages or Penalty. 

aforesaid.” In assumpsit by A. against B. for a 
breach of this agreement ; — Held : the £500 was 
not a penalty, but liquidated damages. 

(2) It is now settled, that, whether the % sum 
mentioned in an agreement to be paid for a breach, 
is to be treated as a penalty or as liquidated & 
ascertained damages, is a question of law to be 
decided by the judge upon a consideration of the 
whole instrument (Wilde, C.J.). 

(3) Although the word “ penalty,” which would 
primd facie exclude the notion' of stipulated 


sum, the ct. will decide from the terms 
of the agreement 8c the ciroumstanoes 
of the case whether or not the words 
provide for payment of the sum as 


for payment of a definite amount by 
one party on broach of the agreement, 
8c thereafter, on breaoh of that party, 
the other sues for the recovery of that 
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damages, is used here, yet we must look at the 
nature of the agreement & the surrounding circum- 
stances, to see whether the parties intended the 
sum mentioned to be a penalty or stipulated 
damages (Coltman, J.). 

(4) If there be only one event upon which the 
money was to become payable & there is no 
adequate means of ascertaining the precise damage 
that may result to pltf. from a breach of the 
contract, it is perfectly competent to the parties 
to fix a given amount of compensation, in order to 
avoid the difficulty (Ores swell, J.). — Sainter v. 
Ferguson (1849), 7 C. B. 716 ; 18 L. J. C. P. 217 ; 
13 L. T. O. S. 72 ; 13 Jur. 828 ; 137 E. R. 283. 
Annotation: — As to (1) Folld. Mercer v. Irving (1858), 27 

L. J. Q. B. 291. 

423 . .] — (i) Where a lease of a farm con- 

tained a covenant by the lessees not to sell hay or 
straw off the premises during the last twelve 
months of the term, but to consume the same on 
the premises & provided that an additional rent of 
£3 a ton should be payable by way of penalty for 
every ton of hay or straw so sold, & it appeared 
that there was a substantial difference between 
the manurial value of hay & that of straw : — Held : 
the sum so made payable was a penalty & not 
liquidated damages. 

(2) The question in this case is whether the sum 
of £3 per ton, is, upon the true construction of the 
lease, a penalty or liquidated damages. That 
question is one of constuction, which is for the 
judge alone (Lord Esher, M.R.). 

(3) A succession of judges have held that the use 
of the term “ penalty ” or “ liquidated damages 99 
is not conclusive ; but no case decides that the 
term used by the parties themselves is to be 
altogether disregarded, & where the parties them- 
selves call the sum made payable a “ penalty,” the 
onus lies on those who seek to show that it is to be 
payable as liquidated damages (Lord Esher, M.R.). 

(4) Where a sum is made payable by a contract 
to secure performance of several stipulations, the 
damages for the breach of which respectively must 
be substantially different, or, in other words, the 
performance of stipulations of varying degrees of 
importance, that sum is primA facie to be regarded 
as a penalty & not as liquidated damages (A. L. 
Smith, L.J.). — Willson v. Love, [1896] 1 Q. B. 
626 ; 65 L. J. Q. B. 474 ; 74 L. T. 580 ; 44 W. R. 
450, C. A. 

Annotations : — As to (1) Distd. Diestal v . Stevenson, [1906] 


sa a t k sit * * <3 > c ° n *»- * wh »« * 


Sub-sect. 2. — Pre-estimate by Parties. 


424. General rule.] — (1) The Spanish Govt, con- 
tracted with applts. for the building of four torpedo 
boats, delivery to be within periods varying from 
6J months to 7} months from the date of the 
contracts. The contracts provided that “ the 
penalty for later delivery shall be at the rate 
of £500 per week for each vessel.” The vessels 
having been delivered many months after the 
stipulated period & the price paid, the Spanish 
Govt, claimed from applts. payment of £500 for 
each week of late delivery ; — Held : the sum of 
£500 a week was to be regarded as liquidated 
damages & not as a penalty, & the Spanish Govt, 
were entitled to recover. 


(2) This clause, sought to be enforced, is not 
a general penalty clause, but a specific agreement 
that sums of money, graduated according to 
time, shall be paid as penalties for delays in 
delivering these vessels. Now the ct. can only 
refuse to enforce performance of this pecuniary 
obligation if it appears that the payments 
specified were “ merely stipulated in terrorem 
& could not possibly have formed a genuine 
pre-estimate of the creditor’s probable or possible 
interest in the due performance of the principal 
obligation ” (Lord Robertson). 

• (3) The ct. must proceed according to what is 
the real nature of the transaction & the mere use 
of the word “ penalty ” on the one side or 
“ damages ” on the other, would not be conclusive 
as to the rights of the parties (Lord Halsbury, C.). 
— Clydebank Engineering & Shipbuilding Co. 
v . Yzquierdo y Castaneda (Don Jose Ramos), 
[1905] A. C. 6 ; 74 L. J. P. C. 1 ; 91 L. T. 666 ; 21 
T. L. R. 58, H. L. 


Annotations : — As to (1) Apld. Diestul v. Stovonaon, [1906] 2 
K. B. 345. Consd. Dunlop Pneumatic Tyre Co. v . New 
Garage & Motor Co., [1915] A. C. 79. As to (3) 
Apld. Public Works Comr. v. Hills, [1906] A. C. 308. 
Refd. Diestal v, Stevenson, [1906] 2 K. B. 345; Webster 
v. Bosanquet, [1912] A. C. 394. Generally, Mentd. 
Kilmer v. British Columbia Orchard Lands, [1913] A. C. 


319. 


liquidated damages or as a penalty. — 
Mann & Harris v. Cohen, [1902] 
T. H. 261 .— S. AF. 

42211. .] — Chaffer & Tassie 

v. Richards (1905), 26 N. L. R. 207.— 
S. AF. 


PART VI. SECT. 1, SUB-SECT. 2. 
424 i. General rule ,] — The question 
whether a sum fixed in a contract to be 

S aid by the person committing a 
reach of its provisions is to be treated 
as a penalty or liquidated damages 
depends upon whether the sum 
stipulated for can or cannot be re- 
garded as a genuine pre-estimate of 
the creditor's probable or possible 
interest in the due performance of the 
principal obligation.— Lamson Store 
Service Co., Ltd. v, Russell Wilkins 
& Sons, Ltd. (1906), 4 C. L. R. 672.— 


424 U. .] — Defts agreed in 

writing to supply pltfs. with a boiler to 
be delivered not later than Mar. 1, 
1910, failing which defts. agreed to 
pay pltfs* $25 for each Sc every working 
day after that date as Sc for liqui- 
dated damages Sc not as a penalty. 
The boiler was not delivered within 
the stipulated period: — Held: the 
sum named was to be deemed a pre- 


assessment of the damages in case of a 
breach, & not a penalty. — Pklee 
Island Navioation Co. v. Doty 
Engine Works (1911), 23 O. L. R. 
402.— CAN. 

424 iii. Defts. agreed In the 

event of failure to make a good title 
by a fixed time to pay pltf. tne sum of 
$25,500, •' being the amount agreed 
upon as the value " of the lands : — 
Held : the stipulation was, at the time 
it was made, a genuine pre-estimate 
by the parties of the probable or 

g ossible Iobs in consequence of a breach 
y defts. — Rkimer v. Rosen, [1919] 
1 W. W. R. 429 ; 45 D. L. R. 1.— 
CAN. 


424 iv. .] — A proviso for retro- 
spective enhancement of interest, in 
default of payment of the interest at 
a due daw, is generally a penalty 
which should be relieved against: 
but a proviso for enhanced interest 
in the future cannot be considered as 
a penalty unless the enhanced rate be 
such as to lead to the conclusion that 
It could not have been intended to be 
part of the primary contract between 
the parties. — UmedkhAm , Maha- 
KADKBAN DSSHMUKH V. SaUBKHAN 

(1892), L L. R. 17 Bom. 106.— IND. 


424 v. .] — The test is, was the 

agreement to pay damages for the 
breach of contract unconscionable Sc 
extravagant in regard to any possible 
amount of damages which may be 
conceived to have been within the 
contemplation of the parties when they 
made the contract. — Khaoaram Das 
v. Ramsankar Das Pramanik (1914), 
I. L. R. 42 Calc. 652.— IND. 


424 vi. .] — A firm of timber 

uerobants entered into a contract 
yith a landed proprietor whereby 
hey bought the standing timber 
mder condition to clear it away by 
Lpr. 1,1918, under a penalty of 10s. a 
Lay until such was done. In Apr. 191", 
he wood not having been oleared 
.way, the proprietor brought an action 
gainst the timber merchants for 
layment of one year’s penalty at 
ho stipulated rate \—HM: although 
he sum of 10s. was described in the 
ontraot as a penalty, yet, as it was 
x facto a reasonable pre-estimate of 
he loss, Sc not a mere random figure, 
i was not averrfed by defr. to be 
xorbltant, i» free to be regarded a* 
quidated damage. * not aa a penalty.— 
Jameron-Head V. Cameron Sc Co., 
1919J 8. C. 627.— SCOT. 
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Sect 1 . — Hoto determined: Sub-sects* 2 <fc 3.] 

425. - — --•] — (1) Under a stipulation in a 
contract the criterion whether a sum described 
either as penalty or liquidated damages is truly 
liquidated damages, & as such not to be interfered 
with by a ct., or a penalty which covers, but does 
a® 8688 the damage, lies in the ascertainment 
whether the sum stipulated for can or cannot be 
regarded as a genuine pre-estimate of the creditor’s 
probable or possible interest in the due performance 
of the principal obligation, or is a sum liable to 
fluctuation in amount according to circ ums tances* 
(2 ) It is well-settled law that the mere expression, 
penalty ” or “ liquidated damages ” does not con- 
clude the matter. Indeed the form of expression 
here, “ forfeited as & for liquidated damages,” 
if literally taken, may be said to be self-contra- 
dictory, the word “ forfeited ” being peculiarly 
appropriate to penalty & not to liquidated damages 
(Lord Dunedin). — Public Works Comb. v. 
Hills, [1906] A. 0. 368 ; 75 L. J. P. 0. 69 ; 94 
L. T. 833, P. 0. 


Annotation : — As to (2) Reid. Dunlop Pneumatic Tyre Co. 
v. New Garage & Motor Co., [1915 j A. C. 79. 

426. -- .] — (l) Where a single sum is agreed 

to be paid as liquidated damages on the breach of 
a number of stipulations of varying importance, & 
the damage is the same kind for every possible 
breach & is incapable of being precisely ascertained, 
the stipulated sum, provided it be a fair pre- 
estimate of the probable damage & not unconscion- 
able, will be regarded as liquidated damages & 
not as a penalty. 

(2) The question whether a sum . Lipulated is a 
penalty or liquidated damages is a question of 
construction to be decided upon the terms & 
inherent circumstances of each particular contract, 
judged of as at the time of the making of the 
contract, not at the time of the breach (Lord 
Dunedin).— Dunlop Pneumatic Tyre Co., Ltd. 
v . New Garage & Motor Co., Ltd., [19151 A. C. 
79-, 83 L. .T. K. B. 1574 ; 111 L. T. 802; 30 
T. L. R. 625, H. L. 


Annotations : 
-Armstro: 


a (1) Al?ld. Ford Motor Co. (England) v. 

Armstrong (1916), 31 T. L. R. 2B7. Grnerallv Refd 
Watts, Watts v. Mitsui, [1917] A. O. 227. Mentd. bunlop 
Pneumatic Tyre Co. v. SelMdge (1916), 84 L. J. K. B. 1080. 

See, also , No. 444, post. 


Sub-sect. 3. — Intention of Parties. 

427. General rule.]— (1) By arts, of agreement 
between pltf. & deft, it was agreed on the part of 
the former that he should pay the latter so much 
per week to perform at nis theatres, with her 
travelling expenses of removing from one theatre 
to another except extra baggage ; & on the part 
of deft., that she should perform at the theatres 
such things as she should be required by pltf., & 
attend at the theatre beyond the usual hours on 
any emergency & at rehearsals or be subject to such 
fines as are established at the theatres, & be at the 
theatre half an hour before the performance begin, 
& abide by the regulations erf the theatres & pay 
all toes ; & it was agreed by both parties that 
either of them neglecting to perform that agree- 
ment should pay to the other 2200.” Assumpsit 
upon this agreement stating several breaches, & 
concluding to pltf.’s damage of £200 i—Held : the 
sum mentioned in the agreement was in the nature 
of a penalty, not of liquidated damages. 

(2) Where articles contain covenants for the 
performance of several things, & then one large 
sum is stated at the end to be paid upon breach of 


S 3rf ormance, that must be considered as a penalty. 

ut where it is agreed that if a party do such a 
particular thing such a sum shall be paid by him, 
there ‘the sum stated may be treated as liquidated 
damages (Heath, J.). 

(3) There is one case in which the sum agreed 
for must always be considered as a penalty ; & 
that is, where the payment of a smaller sum is 
secured by a larger. In this case it is impossible 
to garble the covenants & to hold that in one case 
pltf. shall recover only for damages sustained, & 
in another that he shall recover the penalty ; the 
concluding clause applies equally to all the 
covenants. If anything is to be collected from 
this form of declaration, it should seem that pltf. 
meant to sue only for the damages actually 
sustained (Chambre, J.). — Astley v. Weldon 
(1801), 2 Bos. & P. 346 ; 126 E. R. 1318. 

Annotations : — As to (1) Conid. Reilly v. Jones (1823), 1 
Bing. 302 ; Wallis v. Smith (1882), 21 Ch. D. 243. Retd. 
Barton v. Glover (1815), Holt, N. P. 43 ; Crisdee v. Bolton 
(1827), 3 C. & P. 240 ; Catton v . Bennett (1884), 51 L. T. 
70 ; Ward v. Monaghan (1896), 59 J. P. 392. As to (2) 
Conid. Kemble w. Farren (1829), 6 Bing. 141 • Galsworthy 
v. Strutt (1848), 1 Exch. 659 ; Be Newman, Ex p. Capper 
(1870), 4 Ch. D. 724 ; Wallis v. Smith (1882), 21 Ch. D. 
243 ; Elphinstone v. Monkland Iron Sc Coal Co. (1886), 11 


App. Cas. 332. Refd. Edwards v. Williams (1813), 5 

Taunt. 247 ; Denton v. Richmond (1833), 1 Cr. & M. 734 ; 

Beckham v . Drake (1849), 2 H. L. Cas. 579 ; Ranger v. 

G. W. Ry. (1854), 5 H. L. Cas. 72 : Reynolds vTBridge 

(1856), 6 E. & B. 528 : Law v. Redditch L. B., [1892] 1 

Q. B. 127. As to (3) Refd. Boys v. Anoell (1839), 6 Bing. 

N. O. 390 ; Wallis v. Smith (1882). 21 Ch. D. 243. Generally , 

Mentd. Harrison v. Wright (1811), 13 East, 343 ; Duke v. 

Forbes (1847), 11 Jur. 951. 

428. .] — (1) By a contract for the construc- 

tion of sewerage works, it wah provided that the 
works should be completed in all respects by a 
specified date ; &, in default of such completion, 
the contractor should forfeit & pay the sum of 
£100 & £5 for every seven days during which the 
works should be incomplete after the said date 
as & for liquidated damages : — Held : inasmuch as 
the sums agreed to be paid as liquidated damages 
were payable on a single event only, viz. non- 
completion of the works, they were to be regarded 
as liquidated damages, not as penalties. 

(2) One rule which appears to be recognised 
in the cases as a canon of construction with regard 
to agreements of this kind is that, where the parties 
to a contract have agreed that, in case of one of the 
parties doing or omitting to do some one thing, he 
shall pay a specific sum to the other as damages, as 
a general rule such sum is to be regarded by the 
ct. as liquidated damages & not a penalty. One 
recognised exception to such rule is where a sum 
of money is to be payable upon the non-payment 
of a smaller specified sum, in this case the cts. 
have treated the larger sum as a penalty, not as 
liquidated damages (Lord Esher, M.R.). 

(3) The distinction between penalties & 
liquidated damages depends on the intention of 
the parties to be gathered from the whole of the 
contract. If the intention is to secure performance 
of the contract by the imposition of a fine or 
penalty, then the sum specified is a penalty ; but 
if, on the other hand, the intention is to assess the 
damages for breach of the contract, it is liquidated 
damages. There is a canon of construction, 
according to which, if the sum is payable on the 
happening of one event it is to be regarded as 
liquidated damages ; but if, on the other hand, it 
is payable on the happening of several events, 
some of which would entail very t rifling damage, 
then it is to be regarded as a penalty (Lopes, L.J.). 
— Law v. Redditch Local Board, [1892] 1 Q. B. 
127 ; 61 L. T. Q. B. 172 ; 66 L. T. 76 ; 66 J. P. 
292; 8T. L. R. 90; 36 Sol. Jo. 90, O. A. 
Annotations : — As to (1) Raid. Stegmann r. O'Connor (1899), 
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80 L. T* 234. At to (3) Gould. Be White Sc Arthur (1001), 

84 !>' T. 004' Refit Ward Monaghan (1805), 39 Sol. Jo. 

670. 

429 * .] — In deciding whether a sum made 

payable by way of compensation for breach of 
contract is to be treated as liquidated damages or 
as a penalty, the ct. must take all the circumstances 
into consideration, in order to ascertain the inten- 
tion of the parties. The fact that the sum in 
question is to be paid on the breach of any one of 
a variety of stipulations of different degrees of 
importance does not necessarily oblige the ct. to 
treat it as a penalty, although it raises a pre- 
sumption that that was the intention of the parties ; 
nor does the fact that the sum in question had 
been deposited at the making of the contract 
compel the ct. to treat it as liquidated damages, 
although it forms a material element to be taken 
into consideration in ascertaining the intention 
of the parties. 

As to the exact words used in agreements as to 
the sum being regarded as liquidated damages, 
& not as a penalty, it has been laid down that 
judges ought to disregard the expression liquidated 
damages, although it has been knowingly used by 
the parties. I am not going to shut my eyes to 
that, but I think the expression was only to be 
disregarded where the plain intention of the 
parties to be gathered from all the circumstances 
was that the sum was to be a penalty (Bigham, J.). 
— Pye v . British Automobile Commercial 
Syndicate, Ltd., [1900] 1 K. B. 425 ; 75 L. J. K. B. 
270 ; 22 T. L. R. 287. 

Annotation : — Reid. Davies v. Chamberlain (1909), 25 

T. L. R. 766. 

480 . .] — Dunlop Pneumatic Tyre Co., 

Ltd. v. New Garage & Motor Co., Ltd., No. 426, 
ante . 

431 . .] — (1) A contractor undertook to 

do certain works within a given term, or to pay 
certain fixed sums : — Held : the fact that a bond 
with a penalty had been given to secure the pay- 
ment of them, was itself strong evidence to show 
that they were liquidated damages. 

(2) Where the doing of any particular act is 
secured by a penalty a Ct. of Equity is, in general, 
anxious to treat the penalty as being merely a 
mode of securing the due performance of the act 
contracted to be done, & not a sum of money 
really intended to be paid. On the other hand, 
it is open to parties who are entering into contracts 
to stipulate that, on failure to perform what has 
been agreed to be done, a fixed sum shall be paid 
by way of compensation (Lord Cran worth, 0.). 

All the circumstances relied on as distinguishing 
liquidated damages from penalties are to be found 
here. The injury to be guarded against was one 
incapable of exact calculation. The sum to be paid 
is not the same for every default ; for that which 
should occasion small as for that which should cause 
great inconvenience, but one increasing as the 
inconvenience would become more & more pressing ; 
& the payments are themselves secured by the 
penalty of a bond which is hardly consistent with 
the notion that the payments secured were them- 
selves the very penal sums provided to secure 
something else. For these reasons these pay- 
ments, though called penalties, are in truth 


liquidated damages agreed on by the parties 
(Lord Cran worth, C.). — Ranger v. Great 
WESTERN By. Co. (1854), 5 H. L. Cas. 72; 24 
L. T. O. S. 22; 18 Jur. 795 ; 10 E. R. 824, H. L. 
Annotations :—A$ to (2) Reid. Thornhill v. Neats (1860), 8 
O. B. N. S. 831. Generally , Mentd. Kirk v. Bromley Union 
Grdns. (1846), 11 Jur. 49 ; Waring v. M. 8. & L. Ry. (1849), 

7 Hare, 482 ; South Wales Ry. eTWythes (1854), 1 K. & J. 
186 ; Re London & Birmingham Sc Buckinghamshire Ry., 
Ex p. Curzon (1857), 6 W. R. 141 ; Scott v. Liverpool 
Corpn. (1858). 3 De G. & J. 334 ; Re Royal British Bank. 
Niooi's Case (1859), 3 De G. Sc J. 387 ; Pawley v. Turnbull 
(1861), 3 Gift. 70 ; New Brunswiok Sc Canada Ry. Sc Land 
Co. t>. Conybeare (1862), 9 H. L. Cas. 711 ; Thames Iron 
Works & Ship Building Co. v. Royal Mail Steam Packet 
Co. (1862), 13 C. B. N?8. 358 : Hill v. South Staffordshire 
Ry. (1865), 12 L. T. 63 ; Wildes v. Russell (1866), Har. Sc 
Ruth. 689 ; Western Bank of Scotland v. Addle, Addle v. 
Western Bank of Scotland (1867), L. R. 1 8c. Sc Div. 145 ; 
Phillips v . Eyre (1870), L. R. 6 Q. B. 1 ; Mackay v. Com- 
mercial Bank of Now Brunswiok (1874), L. R. 5 P. C. 394 ; 
Stegmann v. O'Connor (1899). 81 L. T. 627 ; Tail Vale Ry. 
v. Amalgamated Soo. of Railway Servants, [1901] A. C. 
426 ; Foster Sc Dicksee v. Hastings Corpn. (1903), 87 L. T. 
736 ; Lodder v. Slowey, [1904] A. C. 442. 

482 . Payment expressed as penalty — Con- 
clusive.] — If a party agree not to do some specified 
act under a “ penalty ” of £ 100 , such sum cannot 
be considered in the nature of liquidated damages* 
— Smith v . Dickenson (1804), 3 Bos. & P. 030 ; 
127 E. R. 339. 

433 , .] — (l) Bkpt. undertook to 

supply a creditor, who was under pecuniary 
engagements for him, with five pieces of cloth per 
week or “ to forfeit & pay £10 per piece for every 
piece deficient.” Bkpt. made such default in the 
regular supply of the cloth that the penalties 
amounted to £3,870, which the creditor petitioned 
to prove, although no specific damage was alleged 
to have been sustained by him by the non-per- 
formance of the agreement & the only balance 
really duo to him was £48 18s. 8 d , : — Held : this 
was a claim for unliquidated damages founded on 
a penalty & was therefore not the subject of proof. 

(2) It seems to me that the engagement of the 
bkpt. to “ forfeit & pay the sum of £10 for cloth, 
as liquidated penalty,” was intended to be as the 
word implies, nothing but a penalty ( per Cur.). — 
Re Evans, Ex p. Maclean (1842), 2 Mont. D. & De 
G. 504 ; 0 Jur. 609, Ct. of R. 

434 , .] — A declaration in a covenant 

stated that deft, had assigned his practice of a 
surgeon & apothecary to pltf., & covenanted that 
he would not directly or indirectly, by himself, 
or in co-partnership with any person, carry on 
the practice of a surgeon or apothecary within a 
certain distance under a penalty of £500, & stated 
as a breach, the practising by deft, within that 
distance : — Held : there being no mention of the 
word “ penalty,” the parties meant liquidated 
damages & the sum £500 should be paid as such. 

Senible : where two parties covenant by deed 
that one shall pay a certain sum as “ liquidated 
damages ” in event of a certain act being done by 
him, & the word penalty is not mentioned, the ct. 
will construe these words strictly. 

Whenever the word penalty occurs in a deed, 
the ct. will adhere to that & not to the words 
“ liquidated damages.” Therefore, if parties want 
liquidated damages, they must exclud e the word 
penalty from the deed (Bollock, C..T.) • Rawlin- 
son v. Clark (1845), 5 L. T. O. S. 38 * subsequent 


PART VI. SECT. 1, SUB-SECT. 3. 

488!. Payment expressed as penalty 
— Conclusive. ] — A foreman tailor, in 
consideration of his employment at a 
certain salary, entered into a written 
agreement, under a penalty of £300, 
not to go into business in the tailoring 
trade within twenty miles of D., for 
one year after leaving or being dis- 


charged from his employment; & 
at no time to use the name of M. 
in any form in connection with the 
tailoring trade. He was afterwards 
dismissed. Sc, within a month of 
dismissal, opened a tailoring establish- 
ment in D.» Sc described himself as 
from M., Sc as having been foreman 
cutter of M. In an action tor breach 
of contract, no special damage was 


proved. Sc a verdict was found for pltf.# 
with nomiir' — ™ nt,nn 

by pltf. to 
£300 Held : 
mentioned 
penalty Si 
In such cases pltf. 
more than the actual ^mMfeshown to 
have been sustained^— -B bowne 
Phillips (1882), 10 L. R. Ir. 212. 


Increase'' the damages to 
• the sum of £300, 
d in the agreement, was a 
Sc not liquidated damages, 
cases pltf. cannot recover 


v . 
-IR. 
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Sect 1, — How determined: Sub-sect. 3.] 

proceedings, 14 M. & W. 187 ; (1846), 15 M. & W. 
202, Ex. Oh> 

Annotations : — Retd. Green v. Price (1845), 14 L. J. Ex. 225 : 

Galsworthy v. Strutt (1848), 1 Exch. 659. Xentd. Re Ball 

(1864), 11 L. T. 579. 

485. .] — Where a contract concludes 

with a penalty, the intention of the parties is the 
sole guide as to its effect. The mere use of the 
term 44 penalty ” or 44 liquidated damages ” does 
not determine the intention, but the whole instru- 
ment must be looked at. One circumstance, 
however, is of great importance, viz. where there 
are many stipulations relating to matters of small 
value, there is the strongest ground for supposing 
that a penalty, & not liquidated damages, was 
intended. — D imech v. Corlbtt (1858), 12 Moo. 
P. 0. 0. 109 ; 83 L. T. O. S. 21 ; 14 E. R. 887, P. 0. 
Annotations: — Held. Wall v. Rcderiakt Luggude, [1915] 3 

K. B. 66. Mentd. Behn v. Bumees (1863), 3 B. Sc S. 751 : 

Wilson Sc Coventry v. Otto Thoresen’s Llnie, [1910] 2 

K. B. 405; Fratelli Sorrentino v. Buerger, [1915] 3 K. B. 

367 . 

486. Not conclusive.] — Sainter v. 

Ferguson, No. 422, ante. 

487. .] — Ranger v. Great Western 

Ry. Co., No. 431, ante . 

488. .] — Pltf., a builder, contracted 

with deft, to do certain repairs & alterations to a 
house, to be completed within a specified time, 
“ subject to a penalty of £20 per week that any of 
the works remained unfinished 99 after the stipu- 
lated time : — Held : the sum of £20 per week was 
in nature of liquidated damages. — C rux v . Aldred 
(1866), 14 W. R. 656. 

489. .] — (1) An arbitrator awarded 

an annuity of £1,200 to be paid by A. to B. & to be 
secured by the purchase of a Govt, annuity ; & 
in case it should not be secured within two months, 
a further sum of £100 to be paid monthly until it 
was secured as a penalty. A. paid the annuity 
& penalty for two years until his death. He died 
insolvent & a creditor’s suit had been instituted 
for the administration of his estate : — Held : the 
annuitant could prove for the annuity & the 
penalty until the annuity should be secured. 

(2) The award is in very plain terms, & although 
the word “ penalty 99 may occur, that cannot be 
treated merely as creating a penalty, but it must be 
taken in the sense in which it is used & be made 
consistent with all the other provisions of the 
award (Bacon, V.C.). — Parfitt v. Chambre, 
Ex p. D’Alteyrac (1872), L. R. 15 Eq. 36; 42 
L. J. Ch. 6 ; 27 L. T. 750 ; 21 W. R. 50. 

440, .] — By a contract for electric 

lighting installation it was provided that the work 
should be completed in all respects on or before 
Nov. 26, 1898, subject to a penalty of £15 per day, 
& the plant by Dec. 10, subject to a penalty of £3 
per day for every day the work remains unfinished 
to the satisfaction of the authorities or engineers : — 
Held : although the word 44 penalties ” was used, 
the amounts accrued owing to the default of the 
contractor were in fact 44 liquidated damages.” 

Primd facie a person is to be taken to mean what 
he says, & if he used the word 44 penalty,” he must 
be taken to have meant 44 penalty,” & if he used 


44 liquidated damages,” the term is to be taken 
primd facie as liquidated damages. If, on the other 
hand, the parties use the term in a sense which from 
the context leads to a conclusion that the word 
44 penalty ” is to be construed as 44 liquidated 
damages ” or 44 liquidated damages ” as 44 penalty,” 
the context may in its effect rebut the presumption 
which would in the first instance arise from the 
use of the term in either case. Also it seems settled 
that one of the principal matters to be looked at 
in the context is whether or not the sum fixed is a 
sum assessed as a sum to be paid for the breach of 
the particular & definite stipulation, or whether it 
is a sum named to be paid in respect of several 
breaches which on the race of them may be the 
causes of varying degrees of damage to the party 
for whose benefit the clauses are inserted 
(Kennedy, J.). — He White & Arthur (1901), 84 
L. T. 594 ; 17 T. L. R. 461, D. C. 

441. .] — Defts., coal exporters at N., 

entered into a contract with pltf., for the sale & 
delivery to him in Germany of a quantity of coal 
of which part was to be screened & part small coal 
at certain prices per ton c.i.f. The contract which 
was drawn up by defts., contained the following 
clause : 44 Penalty for non-execution of this con- 
tract by either party, Is. per ton on the portion 
unexecuted & the amount of proved loss if any on 
freight actually arranged by us.” In an action 
to recover damages for non-delivery of the coal 
pltf. claimed that the Is. per ton mentioned in 
the contract was a penalty & might be disregarded 
& that he was entitled to recover the difference 
between the contract price & the market price in 
Germany, which difference was much in excess of 
Is. per ton : — Held : notwithstanding that the 
parties had called Is. per ton a penalty, & that the 
loss caused to the pltf. by the non-delivery might 
be different in the case of the screened coal & of the 
small coal, & that the difference between the con- 
tract & market prices was easily ascertainable, 
the Is. per ton was to be treated as liquidated 
damages. 

I think that in using the word 44 penalty ” the 
parties did not mean what they said. They 
include in that expression 44 the amount of proved 
loss ; if any on the freight,” showing thereby they 
were not using the term in the strict sense 
(Kennedy, J.). — Diestal v. Stevenson, [19061 
2 K. B. 345 ; 75 L. .1. K. B. 797 ; 96 L. T. 10 ; 22 
T. L. R. 673 ; 12 Com. Cas. 1. 

442. Onus of disproof.] — Willson v. Love, 

No. 423, ante. 

443. Payment expressed as liquidated damages — 
Conclusive.] — This was an action upon an agree- 
ment between pltf. & deft., coach proprietors, at 
Croydon. The agreement was that in considera- 
tion that B. would pay to deft, a lump sum within 
a month from date of agreement, deft, would with- 
draw his stage-coach from the road & not engage 
or concern himself in driving any other stage-coach 
from Croydon to London : — Held : the damages 
were liquidated 

Where a person binds himself in an agreement to 
pay a certain sum of money in case of a breach of 
the terms of it on his part, & it is therein stated 


436 1. Not oondurtoe.] — An in- 

denture of demise oontained a covenant 
by the lessee not to do a certain act, 
under the penalty of double the yearly 
rent thereinbefore reserved, to be 
recovered by distress or otherwise, in 
the same manner as the Bald yearly 
rent : — Held : although the word 
penalty was made use of, the case 
was not one of a penalty which would 
be relieved against in equity but of 
liquidated damages in the shape of a 


double rent. — G erard v. 
(1843), 3 Dr. Sc War. 414 ; 
Law. 174. — IB. 


O’Reilly 
1 Con. Sc 


_ 443 L Payment expressed as liqui- 
dated damages — Conclusive.}-— On an 
agreement to deliver a certain number 
of withes Sc traverses of specified 
qualities & dimensions, for binding Sc 
rafting timber, by Mar. 1, & to pay 94 as 
liquidated A assessed damages, recover- 
able by action of oovenant or deductible 


from the contract money for each & 
every day after Mar. 1, that the 
withes Sc traverses shall be undelivered : 
— Held: the sum named must be 
treated as liquidated damages, not as 
a penalty ; Sc the stipulation for 
payment daily of a small sum, instead 
of one payment large in amount, 
was regarded as tending strongly to 
that conclusion. — M oPhee v. Wilson 
(1866), 25 U. C. R. 169.— CAN. 
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Part VI. — Liquidated Damages or Penalty. 


“ that the stun mentioned is to be considered as 
liquidated damages,” Semble : in an action upon 
the agreement, the jury are bound to give the 
pltf. the whole money ; & such sum is not to be 
considered as a penalty, but as damages ascertained 
between the parties. — Barton v. Glover (1815), 
Holt, N. P. 43, N. P. 

444. .] — (1) In an agreement for the 

sale of a public-house, it was stipulated, that the 
seller should not be concerned in carrying on 
the business of a publican, within a mile from the 
house he had parted with, “ under the penal sum of 
£500, the same to be recoverable as & for liquidated 
damages.” Notwithstanding this, he opened a 

S ublic-house, about three-quarters of a mile off. 

To evidence of actual damage was given by pltf., 
but for deft, some witnesses stated that pltf. had 
spoken of the injury as not considerable : — Held : 
the whole sum was recoverable as stipulated 
damages, but it was left to the jury to state what 
was the actual damage. 

(2) Whether a contract be under seal or not, if it 
clearly states what shall be paid by the party who 
breaks it to the party to whose prejudice it is 
broken, the verdict in an action for the breach of it 
would be for the stipulated sum. A ct. of justice 
has no more authority to put a different construc- 
tion on the part of an instrument ascertaining the 
amount of damages, than it has to decide contrary 
to any other of its clauses. Our office is to ascer- 
tain the intent of the parties &, if not contrary to 
law, to carry their intent into execution (Best, C. J.) 

(3) If it be doubtful from the terms of the 
contract, whether the parties mean that the sum 
mentioned in it shall be a penalty or liquidated 
damages, then I should incline to consider the 
clause as creating a penalty & not giving stipulated 
damages (Best, C.J.). 

(4) When deft, has so unequivocally agreed, that 
if he ever did, what it has been proved that he did, 
he would pay £500, what right has he now to say 
that the verdict against him ought not to be to 
this amount ? (Best, C..T. ). — Crisdee v. Bolton 
(1827), 3 C.&P. 240, N. P. 

Annotation : — Reid. Sainter v. Ferguson (1849), 7 C. B. 716. 

445. .] — Rawlinson v. Clark, No. 

434, ante . 

446. .] — Atkyns v. Kinnier, No. 

470, post, 

447. .] — (1) Contract in writing for 

the sale by deft, to pltf. of a public-house containing 
terms as to valuation of fixtures, payments for 
goodwill & painting, & rent, & also the following 
clause : “ By way of making this agreement 

binding, each of the above contracting parities have 
deposited in the hands of H. the sum of £40 each, 
& either party failing to complete this agreement 
shall forfeit to the other his deposit money as & for 
liquidated damages ” : — Held : the amount was 
liquidated damages, & not a penalty. 

(2) The result of the cases on this subject is 
that the court will look at the real intention of 
the parties, so far as it can be gathered from the 
terms of the agreement. — Lea v, Whitaker (1872), 
L. R. 8 C. P. 70 ; 27 L. T. 676 ; 37 J. P. 183 ; 21 
W. R. 230. 

Annotations: — As to (1) Expld. Magee v. Lavell (1874), 


L. R. 0 C. P. 107. Ccntd. Wallis v . Smith (1882). 21 Ch. D. 
243. ®^d. Pye t>. British Automobile Commercial 
Syndicate (1 908k 22 T.L. R. 287. As to (2) Held. Marshall 
v. Mackintosh (1898), 78 L. T. 760. 


448. Not conclusive.] — (1) By deed 

reciting that A. & B. carried on business as per- 
fumers in partnership, & that it had been agreed 
between them that B. in consideration of £2,100, 
should assign to A. his moiety of the goodwill, 
stock-in-trade, etc., of the co-partnership, B., in 
consideration thereof, covenanted that he would 
not, during his life carry on the trade of a perfumer 
within the cities of London & Westminster or 
within the distance of 600 miles from the same 
respectively ; & for the observance of this covenant, 
he hound himself to A., his exors., etc., in the sum 
of £5,000 by way of liquidated damages, & not of 
penalty : — Held : A. was entitled to recover, in 
respect of such breach, the whole sum of £5,000. 

(2) The cts. have indeed held, that, in some 
cases, the words “ liquidated damages ” are not 
to be taken according to their obvious meaning ; 
but those cases are all where the doing or omitting 
to do several things of various degrees of import- 
ance is secured by the sum named &, notwithstand- 
ing the language used, it is plain from the whole 
instrument that the real intention was different. 
Here, however, there is but one thing to which 
the £5,000 relates, viz. the restriction of trade, 
though extended to two different districts ; & it 
is plain that the parties intended, that if the restric- 
tion was violated in either district, the sum should 
be paid & not that inquiry should be made as to the 
actual damage & loss sustained (Patteson, J.). — 
Price v. Green (1847), 10 M. & W. 346; 16 
L. J. Ex. 108 ; 9 L. T. O. S. 296 ; 153 E. R. 1222, 
Ex. Ch. ; previous proceedings , sub nom. Green v. 
Price (1845), 13 M. & W. 695. 


Annotations :—As to (1) Reid. Re Newman, Ex p. Capper 
(1876), 25 W. It. 244. As to (2) Oonid. Galsworthy v, 
Strutt (1848), 1 Exch. 059 ; Wallis v. Smith (1882), 21 
Ch. D. 243. Reid. Mercer v. Irving (1858), E. B. & E. 
563. Generally, Mentd. Nicholls v. Stretton (1847), 10 

§ . B. 346 ; Bendy v. Henderson (1855), 24 L. J. Ex. 324 ; 

ishop v. Kitchin (1868), 38 L. J. Q. B. 20; Farrer v. 
Closo (1869), L. R. 4 Q. B. 602 : R. v. Stainer (1870), 18 
W. R. 439; Collins v. Locke (1879), 4 App. Cas. 674 ; 
M. S. & L. Ry. v. Brown (1883), 8 App. Cas. 703 ; Baines 
v. Geary (1887), 35 Ch. D. 154; Baker v. Hodgecock 
(1888), 39 Ch. D. 520 ; Mogul S.S. Co. v. McGregor, Gow 
(1889), 23 Q. B. D. 598 ; Swaine v. Wilson (1889), 24 
Q. B. D. 252 ; Davies, Turner v. Lowen (1891), 64 L. T. 
655 ; Brunton v. Dixon (1892), 36 Sol. Jo. 556 : Maxim 
Nordonfelt Guns & Ammunition Co. v. Nordenfelt, [1893] 
1 Ch. 630 ; Nevanas v. Walker & Foreman, [1914) 1 Ch. 
413. 


449. .] — Semble: a clause in the 

original agreement, that for every breach of 
covenant a specified sum should be paid for 
liquidated damages, does not exclude the juris- 
diction of the ct. to try the question, whether it 
be penalty or liquidated damages. — Coles v, 
Sims (1854), 5 De G. M. & G. 1 ; 2 Eq. Rep. 951 ; 
23 L. J. Ch. 258 ; 22 L. T. O. S. 277 ; 18 Jur. 683 ; 
2 W. R. 151 ; 43 E. R. 768, L. J.T. 

Annotations : — Consd. General Accident Assce. Corpn. v. 
Noel, [1902] 1 K. B. 377. Reid. Howard v. Woodward 
(1864), 29 J. P. 3 ; Cornwall v. Hawkins (1872), 20 W. R. 
653. tantd. Child v. Douglas (1854), Kay, 560 ; John- 
stone v. Hall (1856), 2 K. & J. 414 ; Western v. Macdermott 
(1866), 2 Ch. App. 72 ; Tulk v. Metropolitan Board of 
Works (1867), § B. & S. 777 ; KcaU* o. Lyson 0 869), 4 
Ch. App. 218 ; Luker v, Dennis (1877), 26 W. R. 167 ; 
Renals v . Cowlishaw (1878), 9 Ch. D. 125 ; Patman v. 


448 i. Not conclusive .] — Where 

E ltf., in debt on an agreement, 
iys his breach in such maimer as to 
make it uncertain whether he is not 
claiming liquidated damages by reason 
of failure in some very minute particu- 
lar of the agreement, as, for instance, 
for not clearing off all the standing 
timber, nor fencing certain land by a 
named day, the ct. will treat the sum 
mentioned in the agreement as a 


penalty, though the parties have 
expressly agreed otherwise. Where a 
sum claimed in the declaration as 
liquidated damages, is held to be a 
penalty only, pltf. is restricted to the 
damages sustained. — Ainslik v. Chap- 
man (1849), 5 U. C. R. 313.— CAN. 

446 ii. .] — The mere state* 

i ment in a contract that a fixed sum 
! shall be paid as liquidated damages 


i upon broach does not prevent a party 
1 thereto maintaining that such sum has 
i been fixed as a penalty, but the onus 
; of proof will be upon him to show that 
what the parties said they did not 
Intend. The fact that such sum would 
! be exorbitant damages for the breach 
> would be material to prove that the 
sum is in fact a penalty.— J onkkr v. 

, Van Os, [1911] T. P. D. 655.— S. AF. 
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Damages 


Sect. 1, — How determined: Sub -sects. 3 <fc 4.] 

Harland (1*81), 17 Ofa. D 853 ; Nottingham Patent Brick 
6c Tile Co. v. Butler (1885), 15 Q. B. D. 861 : Bussell v. 
Watts (1885), 55 L. J. Oh. 158 : Sheppard v. Qllmore 
(1887), 57 L. J. Oh. 6 ; Mackenzie v. Childers (1889), 43 
Oh. D. 265 ; Rogers v. Hosegood, [1900] 2 Ch. 388 ; 
Holloway e. Hill, [1902] 2 Oh. 612 ; Brigg *. Thornton 
(1903), 73 L. J. Ck. 301. 

450, .] — Pltf. entered into an agree- 

ment for the transfer of his tenancy in a public- 
house, & the sale of the goodwill thereof to deft. 
The subject-matter of the agreement, which was in 
writing, was therein described as “ the house & 
premises he now occupies, known by the sign of the 
White Hart.” There was a coach-house which 
belonged to the White Hart, & which, at the time 
of the making of the agreement, was not in the 
occupation of pltf., but of S., who held it as tenant 
to pltf. for a period which had not expired at the 
time fixed for the completion of the transfer by 
the agreement. The agreement contained a 
variety of stipulations with regard to the transfer 
of the licences, the payment of rates & taxes, & 
the purchase of fixtures, furniture, & stock at a 
valuation by deft., & concluded as follows : “If 
either party shall refuse or neglect to perform all 
& every part of this agreement, they hereby 
promise & agree to pay'to the other who shall be 
willing to complete the same the sum of £100 as 
damages, <& recoverable in any of Her Majesty’s 
Cts. of law.” Deft, refused to perform the agree- 
ment on the ground that it included the coach- 
house, & that pltf. could not perform his part, 
not being able to deliver up possession of that 
portion of the premises on the day fixed for com- 
pletion, & pltf. accordingly brought his action to 
recover the £100 as liquidated damages : — Held : 
the words “ he now occupies ” formed an essential 
part of the description of the subject-matter of the 
agreement, & could not be rejected as falsa demon- 
stration & consequently the agreement did not 
include the coach-house & pltf. was entitled to 
succeed ; but the £100 was not liquidated damages 
but a penalty. 

The cts. rofuse to hold themselves bound by the 
mere use of the words “ liquidated damages,” & 
will look to what must be considered, in reason, 
to have been intended by the parties in relation to 
the subject-matter (Coleridge, C.J.). — Magee v. 
Lavell (1874), L. R. 9 C. P. 107 ; 43 L. J. C. P. 
131 ; 30 L. T. 109 ; 38 J. P. 344 ; 22 W. R. 334 


Annotations : — Consd. Re Newman, Ex p. Capper (1876), 4 
Ch. D. 724 ; Wallis e. Smith (1882), 21 Ch. D. 243. Reid. 
Ward v. Monaghan (1895), 39 Sol. Jo. 485 ; Willson v. 

~ v. British Automobile 

E. B. 425. Mentd. 

. 212 ; Mowats v Hudson 

(1911), 105 L. T. 400. 


Love, [1896] 1 G. B. 626 : Pye v. 
Commercial Syndicate. 11906] 1 K 
Scrutton v. Childs (1877), 36 L. T. 212 


461 . 


-A contract for the erection of 
that they should be completed 


458 1 . Use of words not conclusive — 
Construction by court.] — An agreement 
provided that “ for the performance 
of this agreement each party binds 
himself to the other in tho penalty of 
£50, liquidated damages, 6c not as a 
penalty, whloh £50 snail be forfeited 
by him who fails to perform this 
agreement, 6c shall be recovered the one 
of the other in an action of debt after 
one month from this date, on default 
made by either party ” s — Held : the 
£50 was a penalty, not liquidated 
damages. — Henderson v. Nichols 
(1849). 5 U. C. It. 398.— -CAN* 

458 li. «.] — A contract for 

the erection of a poor-house oontaiued 
a clause binding the contractor to 
have it completely finished on or 
before a specified day under a penalty 
of £5 stoning for every week during 
which the whole of said works shall 
remain unfinished after that day. In 
an action by the contractor for an 
alleged balance of the contract price, 
also for payment of extra work, 


deft, pleaded that under tho above 
clause pureuer, through failure to 
finish & deliver over tho works at the 
stipulated tiino had Incurred damages 
to a larger amount than the rate 
therein specified. 6c ho proposed to 
take a counter issue, on the footing 
that tho damages were fixed by tho 
contract, & were not subject to modifi- 
cation, & also an Issue in the footing 
ynat the damages might bo assessed 
by the Jury -Held : tho sum stipu- 
lated in the event of non -completion 
was of tho nature of practical d am a ges, 
6c was not a penalty subjeot to modifl- 
o*w,on. -—Johnston v, Robertson 

iswr ’ 83 DunL (Ct * ° f 

458 iii. .] — pitf.. under an 

agreement with deft., obtained a 
concession to construct a line of rail- 
way within a prescribed period, Sc 
deft, undertook to pay subsidy for 
•uoh construction, bat stipulated in 
case of non -completion within such 
period, that large sums of money 


buildings provide , 

Dec. 26, & that In default thereof the contractors 
should forfeit to the employer £10 per week for 
every week after that date during which the 
buildings should remain unfinished ; & also that, 
if the contractors were prevented by bkpey. or 
any other cause from completing, the employer 
might rescind, & that the moneys then already 
paid should be considered the full value of the 
works executed. There were various other stipula- 
tions, & a final provision that, in case the contract 
should not be in all things duly performed by the 
contractors, they should pay to the employer 
£1,000, as & for liquidated damages. Before 
Dec. 26, the contractors filed a liquidated petition, 
their trustees carried on the works for a time, & 
then abandoned the contract. Another, builder 
was employed to complete the works, which were 
not finished till long after Dec. 26 : — Held : the 
£1,000 was in the nature of a penalty, & the 
employer was entitled to prove in the liquidation 
only for the actual damage he had sustained by the 
delay in the completion of the works. — Be Newman, 
Ex p. Capper (1870), 4 Ch. D. 724 ; 46 L. J. Bey. 
67 ; 35 L. T. 718 ; 25 W. R. 244. 

Annotations : — Oonsd. Wallis v. Smith (1882), 21 Ch. D. 243 ; 

Willson v. Love, [1896] 1 Q. B. 626. Refd. Catton v. 

Bennett (1884), 51 L. T. 70 ; Elphinstone v. Monkland 

Iron 6c Coal Co. (1886), 11 App. Cas. 332. 

462. .] — Pve v. British Auto- 

mobile Commercial Syndicate, Dtd., No. 429, 
ante. 

453. Use of words not conclusive — Construction 
by Court.] — A. agreed with B. to sell to him the 
stock & tne goodwill of his business, & to demise 
to him his house in which the business was carried 
on, for which B. was to pay £800, & to take furni- 
ture & fixtures at a valuation. They were after- 
wards valued at £174. £400 was paid to A. at the 

time of executing the agreement, & B. agreed to 
accept & pay two bills of exchange, one for £400, 
payable twelve months after date, & the other for 
£174, payable two months after date. A. agreed 
not to carry on the business within five miles of 
the house, & for the true performance of this 
agreement each of them did thereby bind & oblige 
himself to the other of them in the penal sum of 
£500, to be recoverable for breach of the said 
agreement in a ct. of law, as & by way of liquidated 
damages : — Held : this sum was a penalty & not 
liquidated damages. 

Where the sum which is to be a security for the 
performance of an agreement to do several acts, 
will, in cases of breaches of the agreement, be in 
some inst ances too large & in others too small a 

lodged with or retained by him as 
soourity, should be forfeited " as 6c for 
liquidated damages.” The parties 
agreed that the ordinary rules of law 
regarding the recovery of penalties 
for breaches of contract should not 
apply to this contract Sc this provision 
was confirmed by statute : — Held : 
the ordinary rules relating to the 
recovery of penalties for breaches of 
contract should be applied in «oase of 
breach by pltf. of any obligations 
entered into by him under this agree- 
ment Sc as the large amounts stipu- 
lated to be forfeited, exceeding 
£110,000, were manifestly out of all 
proportion to the damage suffered 
or inconvenience undergone by deft, 
by reason of the . non -completion of 
the subsidy line, the penalty of 
forfeiture should not be enforced, 
notwithstanding that the sums were 
made payable as Sc for liquidated 
damages. — H ills v Colonial Gov- 
ernment (1904), 21 8. C. 59 ; 2 

Such* A. C. 855. — 8. AF. 
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compensation lor the injury thereby occasioned, 
that sum is to be considered a penalty (Bayley, J. ). 
— Davies v. Penton (1827), 0 B. & 0. 210 ; 9 
Dow. St By. Ki B. 309 ; 5 L, J, O, S. K. B. 112 $ 
108 E. B. 433. 

Annotations : — Apld. Boys v Anoell (1839), 2 Am. 9. Reid. 
Homer t>. FllntcSt (1842), 9M.&W. 678 ; Magee o. Lavell 
(1874), L. R. 9 O. P. 107. 

464. .] — Crisdee v. Bolton, No. 

444, ante . 

455. 


.] — A 44 penalty ” St 44 liqui- 
dated damages ” are contradictory words. The 
ct. leans against construing words to mean liqui- 
dated damages. — Horner v. Graves (1831), 7 
Bing. 735 ; 6 Moo. & P. 768 ; 9 L. J. O. S. C. P. 
192 ; 131 E. B, 284. 


Annotations: — Refd. Boys v. Ancell (1839), 5 Bing. N. C. 
390. Mentd. Archer v. Marsh (1837), 6 Ad. &E1. 959 ; 
Hitchoook v. Coker (1837), 6 L. J. Ex. 266 ; Proctor v. 
Sargent (1840), 2 Man. & G. 20 ; Whittaker v. Howe 
(1841), 3 Beav. 383 ; Malian v . May (1843), 11 M. & W. 
653 : Price v. Green (1847), 16 L. J. Ex. 108 ; Tallis v. 
Tallis (1853), 1 E. & B. 391 ; Collins v. Locke (1879), 4 
App. Cas. 674 : Davies v. Davies (1887), 36 Ch. D. 359 ; 
Rogers v. Maddocks, [1892] 3 Ch. 346 ; Nordenfelt v. 
Maxim Nordenfelt Guns & Ammunition Co., [1894] A. C. 
535 ; Haynes v. Doman, [1899] 2 Ch. 13 ; Underwood v. 
Barker, [1899] 1 Ch. 300 ; Townsend v. Jarman, [1900] 2 
Ch. 698 : Dowden & Pook v. Pook, [1904] 1 K. B. 45 ; 
Tivoli, Manchester v. Colley (1904), 52 W. R. 632 ; Leetham 
v. Johnstone-White (1907), 76 L. J. Ch. 304 ; Russell v. 
Amalgamated Soc. of Carpenters & Joiners, [1910J 1 K. B. 
506 ; North-Western Salt Co. v. Electrolytic Alkali Co. 
(1912), 107 L. T. 439 ; A.-G. of Commonwealth of Australia 
v. Adelaide S.8. Co.. [1913] A. C. 781 ; Bastes v. Russ, 
[1914] 1 Ch. 468 ; Millers v. Steedman (1915), 84 L. J. K. B. 
2057 ; Horwood v. Millar’s Timber & Trading Co., [1916] 
2 K. B. 44 ; Naylor, Benzon v. Krainlsche Industrie 
Gesellschaft (1918), 87 L. J. K. B. 1066 ; Whitmore e. 
King (1918), 87 L. J. Ch. 647 ; Rodriguez v. Speyer, 
[1919] A. C. 59 : Ropeways v. Hoyle (1919), 35 T. L. R. 
285 ; British Reinforced Concrete Engineering Co. v. 
Schelfl, [1921] 2 Ch. 563. 


456 . From whole instrument.] — 

(1) Deft, agreed to grant a lease with the usual 
covenants, St pltf. to execute a counterpart & pay 
the expenses St for the true performance of the 
agreement, each of the parties bound himself in 
the penalty of £500, to be recovered against the 
defaulter as liquidated damages ; — Held : the 
£500 must be considered as a penalty St not as 
liquidated damages. 

(2) Where the scale is so nicely balanced as to 
make it difficult to determine, whether the words 
employed in the particular stipulation constitute 
a penalty or an agreement for liquidated damages, 
we must look at the rest of the agreement & collect 
from it what must have been the real intention of 
the parties (Tindal, C.J.). — Boys v. Ancell 
(1830), 5 Bing. N. 0. 390 : 2 Am. 9 ; 7 Scott, 304 ; 
8 L. J. O. P. 207 ; 3 Jur. 310 ; 132 E. R. 1149. 

457. ,] — By an agreement in 

writing, pltf. agreed to 44 sell St deft, to purchase 
the household furniture, stock in trade, etc., by 
valuation ; B. to value for pltf, & M. for deft. ; 
the goods to be valued, St possession given on or 
before Oct. 13, 1858 ; St in the event of either of 
the parties not complying in every particular set 
forth in this agreement, he should forfeit St pay 


the sum of £50 St all expenses attending the same .' 4 
Deft, did not take possession of the goods, whioh 
pltf. subsequently sold to another person. In an 
action for the breach of the agreement, deft, paid 
into ct. £5. The jury having found a verdict for 
deft., on motion to enter a verdict for pltf. for £46 ; 
— Held: the sum of £50 was a penalty & not 
liquidated damages ; St therefore deft, was entitled 
to retain the verdict. 

The words 44 liquidated damages ” or 44 penalty ” 
are not conclusive as to the character of the sum 
stipulated to be paid, for if the whole agreement is 
such that the ct. can see that the sum is a penal 
sum, it must be so treated (Bramwell, B.). — 
Betts v. Burch (1859), 4 H. St N. 506 ; IF. & F. 
485 ; 28 L. J. Ex. 207 ; 33 L. T. O. S. 151 ; 7 
W. B. 540 ; 157 E. B. 938. 

Annotations C<m#d. Wallis v. Smith (1882), 21 Ch. D. 243. 

Refd. Magee v. Lavell (1874). 43 L. J. C. P. 131 ; Re 

Newman, Ex p . Capper (1876), 4 Ch. D. 724 ; Catton v. 

Bennett (1884), 51 L. T. 70 ; Elphinstono v. Monkland 

-Iron Sc Coal Co. (1886), 11 App. Cas. 332 ; Willson v. 

Love, U896] 1 Q. B. 626: Mentd. Hinton v. Sparkee 

(1868), L. R. 3 C. P. 161 ; Lea v. Whitaker (1872), L. R. 

8 C. P. 70 ; Pye v. British Automobile Commercial 

Syndicate (1900), 22 T. L. R. 287. 

458. .] — Re White St Arthur, 

No. 440, ante . 

459, .] — Clydebank Engineering 

St Shipbuilding Co. v. Yzquierdo y Castaneda 
(Don Jose Ramos), No. 424, ante . 

400 , .] — Public Works Come. v. 

Hills, No. 425, ante. 

451 , ,] — Where a contract provides 

that on breach thereof a specified amount should 
be paid 44 as liquidated damages St not as a 
penalty,” its true construction must have regard 
to the particular circumstances of the case St not 
be such as to render it unconscionable St extrava- 


gant. Where it is impossible at the date of con- 
tract to foresee the extent of uncertain injury 
which might be sustained by its breach, or the cost 
St difficulty of proving it, St the amount is reason- 
able, it should be recovered as liquidated damages. 
— Webster v. Bosanquet, [1912 1 A. C. 394 ; 81 
L. J.P. C. 205; 1O0L.T.357; 28 T. L. R. 271, P. C. 
Annotation : — Consd. Dunlop Pneumatic Tyro Co. v. New 

Garage Sc Motor Co., [1915] A. C. 79. 

In building contracts.] — See Building Con- 
tracts, Engineers St Architects, Vol. VII., 
pp. 393 et 8eq . 


Sub-sect. 4. — Larger Sum payable in default 
of Payment of Smaller Sum. 

462. Larger sum regarded as penalty.] — 

Astley v . Weldon, No. 427, ante. 

403, . 1 — Davies v. Penton, No. 453, ante. 

404, .1 — Kemble v. Farren, No. 474, post . 

405, J — Re Newman, Ex p. Capper, No. 

451, ante . 

406 , ,] — if the sum described as liqui- 

dated damages be a large sum, St the title to that 


PART VI. SECT. 1, SUB-SECT. 4. 

4621. Larger sum regarded as penalty. ) 
—A stipulation by whioh on default 
of payment of one instalment, double 
the entire amount of the debt, due 
under an instalment bond is to become 
at onoe payable, is In the nature of a 
penalty. — J oshi Kali das v . Kom 
Dada Abhjbsang (1888), I. L. R. 12 
Bom. 555.— HID. 


462 U. .1 — A eo. who were 

patentees of a mechanical apparatus 
for cash despatch In shops, sought to 
prove against the debtor for a sum of 
«S0, & to remove their installation 
from the debtor's shop, relying upon 


an agreement whereby in effect. In 
consideration of the use of tho ap- 
paratus, Sc of the installation, repftir, 
Sc final removal of the same by the 
co. ; the debtor agreed to keep the 
apparatus for 7 years certain, St to 
pay therefor the sum of 1535 in annual 
Instalments of £5, of which one instal- 
ment only had been paid prior to 
debtor’s arrangement: — Held: the 
sum payable upon breach of the 
agreement was liquidated damages Sc 
not a penalty. — Re O’B., [1917] 2 
I. It, 626.— IR. 

s. Interests of third parly .] — 

A. mtged. his property to D. to secure 


700, agreed by D. to be taken in lieu 
f a judgment debt of £3,000, Sc the 
7 00 was to bo payable by instalments 
t oortain times, Sc if not punctually 
o paid, D. was to bo remittod to his 
riglnal rights. Sc to have tho mtgo. 
ecurity also. The judgments were 
ssigueu, by a contemporaneous deem 
o trustees for D.. & on punctual 
ayment of tho £700 for A. Sc B. 
L. had previously mtged. his property 

0 B. as a counter security, Sc for other 
obts. The instalments were not paid 
unctually. Sc the £3,000 was claimed 

1 full .—field : though the ct. would 
ot interfere if the arrangement were 
etween him Sc V. only, yet as the 



144 


Damages 


Sect. 1. — How determined: Sub-sects. 4 & 5.] 

sum is to arise upon some very trifling considera- 
tion, then it follows plainly that the large sum 
named never could have been meant to be the real 
measure of damages. It was an oppressive agree- 
ment, the sum named could never have been the 
proper amount of damages arising upon the non- 
observance of some of the stipulations of that 
agreement, which probably would have been 
measured by a few snillings, & therefore the very 
large sum stated to be damages was properly 
regarded as in the nature of a penalty (Lord 
Westbury). — Thompson v . Hudson (1809), L. R. 
4 H. L. 1 ; 38 L. J. Ch. 431, H. L. 

Annotations: — Apld. Re Newman, Ex p. Capper (1876), 4 
Ch. D. 724. Reid. Re Hatton, Ex p. Hodge (1872), 27 
L. T. 390 ; Protector Loan Co. v. Grice (1880), 5 Q. B. D. 
592 ; Ward v. Monaghan (1895), 39 Sol. Jo. 485. Mentd. 
Dendy v. Evans, [1910] 1 K. B. 263. 

487. .1 — Wallis v . Smith, No. 12, ante . 

468. .] — Law v. Redditcii Local Board, 

No. 428, ante . 


Sub-sect. 5. — Varied Stipulations. 

469. General rule.] — Pye v . British Auto- 
mobile Commercial - Syndicate, Ltd., No. 429, 
ante . 

470. .] — Dunlop Pneumatic Tyre Co., 

Ltd. v . New Garage & Motor Co., Ltd., No. 426, 
ante . 

471. Lump sum to secure perf ormance of 
several stipulations — Of varying importance & 
value — Regarded as penalty.] — Astley v. Weldon, 
No. 427, ante. 

472. .] — Davies v. Penton, 

No. 453, ante. 

473. .] — In an action on the 

case, to recover damages for breaking up a liighway, 
deft, gave pltf. a cognovit to confess a judgment 
for £200, with a defeasance ; that no execution 
should issue, if deft., within a limited period, should 
reinstate the road according to certain stipulations 


✓ 

contained in a plan, & to the satisfaction of a 
surveyor. The road not being completely re- 
instated within the time prescribed, pltf. sued out 
execution, & levied the £200 & costs : — Held : 
the sum of £200 was in the nature of a penalty, & 
not of liquidated damages. 

In the defeasance there are stipulations of various 
degrees of importance ; & as it would be unjust to 
say that if the road were completed only one day 
after the term agreed on, deft, should pay the 
whole £200, it would be equally so to say he should 
pay the whole after performance of a portion of 
the work (Tindal, C.J.). — Charrington v. 
Laing (1829), 6 Bing. 242 ; 3 Moo. & P. 587 ; 8 
L. J. O. S. C. P. 50 ; 130 E. R. 1273. 

Annotations : — field. Perry v. Turner (1831), 2 Cr. & J. 89 ; 

Ranger v. G. W. Ry. (1854), 24 L. T. O. S. 22. 

474. Unless confined to speci- 

fied stipulation or stipulations.] — Liquidated 
damages cannot be reserved on an agreement 
containing various stipulations, of various degrees 
of importance, unless the agreement specify the 

P articular stipulation or stipulations to which the 
quidated damages are to be confined. 

We see nothing illegal or unreasonable in the 
parties, by their mutual agreement settling the 
amount of damages, uncertain in their nature, at 
any sum upon which they may agree. In many 
cases, such an agreement fixes that which is almost 
impossible to be accurately ascertained (Tindal, 
C. J • ) 

But that a very large sum should become 
immediately payable, in consequence of the non- 
payment of a very small sum, & that the former 
should not be considered as a penalty, appears to 
be a contradiction in terms (Tindal, C.J.). — 
Kemble v. Farren (1829), 6 Bing. 141 ; 3 Moo. & 
P. 425 ; 7 L. J. O. S. C. P. 258 ; 130 E. R. 1234. 
Annotations : — Confld. Boys v. Ancell (1839), 5 Bing. N. C. 
390. Folld. Homer v. Flintoff (1842), 9 M. & W. 678. 
Consd. Green v. Price (1845), 13 M. Sc W. 695 : Galsworthy 
v. Strutt (1848), 1 Exch. 659 ; Atkyns v . Kinnier (1850), 
4 Exch. 776 ; Ranger r. G. W. Ry. (1854), 5 H. L. Cas. 
72 ; Bonsall v. Byrne (1867), 16 W. R. 372 ; Thompson v. 
Hudson (1869), L. R. 4 H. L. 1. Apld. Magee v. Lavell 
(1874), L. R. 9 C. P. 107. Consd. Re Newman, Ex p. 


rights of B. were involved, the condi- 
tion in default of punctual payment 
should be treated as a penalty, & 
relieved against, & this equity could 
be enforced by A. as well as by B. — 
Carroll v. O’Connor (1847), 11 

I. Eq. It. 200.— -IR. 

PART VI. SECT. 1, SUB-SECT. 5. 

469 i. General rule.] — Whore a con- 
tract contains a condition for pay- 
ment of a sum of money as liquidated 
damages for the breach of stipulations 
of vaned importance, none of which is 
for payment of an ascertained sum of 
money, the general rule is, that the 
sum namod is not to bo treated as a 
penalty, but as liquidated damages. 
Where the stipulations resolve them- 
selves Into one the case oomos within 
the rule that, when the agreement is 
for the performance of one act, & 
there is no adequate means of ascer- 
taining the damages from a violation 
Sc the parties agree upon a sum as 
liquidated damages, it will not be 
treated as a penalty. — Schrader v. 
Lillis (1886), 10 O. R. 858.— CAN. 

469 it. .] — Where a party binds 

himtiftlf to do several things of different 
degrees of Importance, a sum made 
payable on the non-performance of 
either or any is neoossarily a penalty 
only when one of these things agreed 
to be done is the payment of a sum 
of money. — Edwards v. Moore (1906), 
X E. L. K. 422.— CAN. 

469 Hi. .V — Where a sum is stipu- 

lated to be paid as liquidated damages 
A is payable not on one single event., 


but on a number of events, some of 
which might result in inconsiderable 
damages, tho ct. may decline to 
construe the words according to their 
ordinary effect, & may treat tho sum 
ais a penalty but aliter when it is made 
payable upon only one event. — 
St. Catharines Improvement Co. 
v. Rutherford (1914), 31 O. L. R. 
574 ; 19 D. L. R. 662 ; 6 O. W. N. 
568.— CAN. 

469 iv. .) — Whoro a document 

contains covenants for the performance 
of several things, Sc then one large sum 
is stated to be payable in tho event of 
a broach, such sum must bo con- 
sidered a penalty. — Bbhary Loll 
Doss r. Tf*i Naratn (1884), I. L. R. 
10 Calc. 764.— 1ND. 

469 v. .) — In determining 

whether a sum mentioned in a deed 
Sc expressed to be payablo a9 liqui- 
dated damages on breach of any one 
of several covenants in a deed is to 
be oonsidered as liquidated damages 
or as a penalty, two considerations will 
influence a ot. to treat the specified 
sum as a penalty — (1 ) if the same sum 
is expressed to bo payablo for the 
breach of any one of a number of 
covenants of greatly varying import- 
ance ; (2) if the damage sustained 
through a breach boars no reasonable 
relation to tho amount of the sum 
specified to be payable. — Searle v. 
Evans (1907), 27 N. Z. L. R. 163.— 
N.Z. 

469 vi. .] — Where in a contract 

a single lump sum is made payable 
by way of compensation, on the 


occurrence of one or more or all of 
sevoral events, some of which may 
occasion serious Sc others but trifling 
damage, the presumption is that tho 
parties intended tho sum to bo a 
penalty Sc subject to modification ; 
but if tho stipulated payments are 
made proportionate to the extent to 
which the debtors may fail to imple- 
ment their obllgaton & are to bear 
interest from the date of the failure, 
payments so adjusted with reference 
to the actual amount of damage, are 
not to be regarded as penalties but as 
liquidate damages. The mere use 
of the words “ penalty ” or liquidated 
damages ” is not conclusive as to 
whother tho parties have stipulated 
for a penalty or liquidated damages.— 
E LP HI N STONE (LORD) V. MONKLAND 

Iron Sc Coal Co., Ltd. (1886), 13 
R. (Ct. of Sobs.) 98.— SCOT. 

471 i. Lump sum to secure per - 
formancc of several stipulations— Of 
varying importance <6? value — Regarded 
as penalty.] — Where a party binds 
himself in an agreement to pay pltf. 
£25 if A. does not fulfil all the covenants 
Sc conditions of an agreement, the £25 
must be looked on as a penalty. Sc not 
as liquidated damages giving pltf. 
an action as for an absolute debt. — 
McLean v. Tinsley (1850), 7 U. C. R. 
40.— CAN. 

f. Additional rent to secure per- 
formance of all or any of several condi- 
tions — Liquidated damages .] — T., the 
tenant, agreed, in ease of breach of all 
or any of the conditions oontained in 
the contract, to pay an additional or 
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Pabt VI. — Liquidated Damages or Penalty. 


Capper (1876), 4 Ch. D. 724 ; Wallis v. Smith (1882). 21 
ChTD. 243. FoUd. Hope v. Bums Sc Oates (1885), 1 
T. L. R. 272 ; Dunlop Pneumatio Tyre Co. v. New Garage 
Sc Motor Co., [1915] A. C. 79. Reft. Beckham v. Drake 
(1849), 2 H. L. Caa. 579; Reynolds v. Bridge (1856), 6 
B. & fe. 528 ; Cass v, Thompson (1857), 5 vV. R. 289 ; 
Mercer v. Irving (1858), E. B. & E. 563 ; Heindel v. 
Schell (1858), 4 C. B. N. S. 97 ; Betts e. Burch (1859), 28 
Jj, J. Ex. 267 ; Lea r. Whitaker (1872), L. R. 8 C. P. 70 ; 
Johnson v, Colquhoun (1883), 32 W. R. 124 ; Catton t?. 
Bennett (1884), 51 L. T. 70 ; Elphinstone v. Monkland 



J. 

Sage v. 

^l 8 ; 51 SoothiU Upper U. C. r. Wakefield R. C.', [1905] 2 Ch. 
516. 


475. Unless limited to breaches 

of uncertain nature.] — Boys v. Ancell, No. 456, 
ante . 

476. .1 — Covenant on an 

indenture, whereby deft. & pltf. agreed to enter 
into partnership as surgeons for the term of three 
years ; & deft, covenanted that, after the deter- 
mination of the partnership, he would not at any 
time practice as a surgeon at 28, Dorset Crescent, 
or within the distance of two miles & a half thereof, 
measuring by the usual streets or ways of approach 
thereto, nor reside within the distance of two & a 
half miles of 28, Dorset Crescent, without pltf.’s 
consent, nor would attempt to prevail on any of 
the patients of deft., or of the partnership, to with- 
draw from pltf., or to employ any other medical 
attendant in prejudice of pltf., but would in all 
things endeavour to promote the business & 
advantage of pltf. as a surgeon, so far as it was in 
the power of deft., & as he could reasonably & 
properly be required to do ; & that, if deft, should 
in any respect break or infringe this stipulation, 
he should pay pltf. £1,000 as & for liquidated 
damages, & not by way of penalty. Breach, that, 
after the expiration of the term, deft, did reside 
within the distance of two miles & a half of the 
premises, 28, Dorset Crescent. The plea traversed 
this allegation ; & after verdict for pltf. : — Held : 
the sum of £1,000 was liquidated damages, & not 
a penalty. 

Therefore, if a party agrees to pay £1,000 on 
several events, all of which are capable of accurate 
valuation, the sum must be construed as a penalty 
& not as liquidated damages. But if there be a 
contract consisting of one or more stipulations, the 
breach of which cannot be measured, then the 
parties must be taken to have meant that the sum 
agreed on was to be liquidated damages & not a 
penalty (Parke, B.). — Atkynsv. Kinnier (1850), 
4 Exch. 776 ; 19 L. J. Ex. 132 ; 154 E. R. 1429 ; 
sub nom. Atkins v. Kinnear, 14 L. T. O. S. 353. 
Annotations : — Consd. Reynolds v. Bridge (1856), 6 E. & B. 
528 ; Wallis v . Smith (1882), 21 Ch. D. 243. Reid. Elves 
v. Crofts (1850), 10 C. B. 241 ; Mercer v. Irving (1858), 
E. B. & E. 563 ; Bonsall v. Byrne (1867), 16 W. R. 372; 
Stegmann v. O’Connor (1899), 80 L. T. 234. Mentd. 
Lake Butler (1855). 24 L. J. Q. B. 273 ; Duignan v. 
Walker (1859), John. 446 ; Mouflet v. Cole (1872), 
L. R. 8 Exch. 32 ; Maxim Nordenfelt Guns & Ammunition 
Co. t>. Nordenfelt. [1893] 1 Ch. 630. 


477. ,] — A deed pro- 

viding for the determination of a partnership 
between two medical men at the end of three years 
contained the following covenant s “ That after the 
determination of the term of three years, & so 
long as R. shall reside in W., etc., he, B., shall not 

E ractice, etc., nor see any patients except as 
ereinafter mentioned, nor introduce any other 
medical man in the town of W., etc., but shall 
before the expiration of the term, introduce R. to 
all the exclusive patients of B., & also use his best 
endeavours to secure the same for R. Provided 
always, & it is expressly agreed, that in case B. 
shall make default in performance of the covenant 
lastly hereinbefore contained, he will forthwith 
pay to R., the sum of £2,000, not in the nature of a 
penalty, but as ascertained liquidated damages. 
That, notwithstanding the clause lastly herein- 
before contained, B. may also, if he thinks fit, alter 
the term of three years, attend midwifery cases in 
W., the fees for which shall be equal to or exceed 
one pound one shilling ; but he shall pay one-half 
of the fees which he shall receive for each of such 
cases to R., etc.” : — Held : upon the construction 
of the covenant, the sum of £2,000, was not a 
penalty, but liquidated damages, all the stipula- 
tions being of uncertain value. — Reynolds v. 
Bridge (1850), 0 E. & B. 528 ; 26 L. J. Q. B. 12 ; 
27 L. T. O. 8. 169 ; 2 Jur. N. S. 1164 ; 4 W. R. 
640 ; 110 E. R. 961. 

Annotation : — Consd. Mercer v. Irving (1858), E. B. & B. 
563 ; Wallis v. Smith (1882), 21 Ch. D. 243. 

478. Though expressly stated as 

liquidated damages.] — Pltf. & deft, entered into 
an agreement for the purchase by deft., of the 
pltf.’s goodwill, stock, tenant-right, etc. ; it was 
stipulated by the agreement that pltf. should give 
possession on a certain day, & in the meantime 
should pay the rates & taxes. & keep deft, indem- 
nified therefrom ; & deft, agreed to pay £100 for 
the tenant-right, & take the fixtures at a valuation, 
& pay all rents, rates, taxes, etc., & to indemnify 
pltf. from the same ; & lastly, the parties 

“ mutually bound themselves the one to the other 
in the sum of £100 as settled & liquidated damages, 
to be paid & forfeited without any deduction, by 
such of them as should make default in the 
premises, unto the other of them requiring the 
same ” : — Held: the sum of £100 was a penalty 
only, & not recoverable as liquidated damages for 
the breach of any of the stipulations. 

The rule laid down in Kemble v. Farren , No. 474, 
ante , was, that when an agreement contains several 
stipulations of various degrees of importance & 
value, a sum agreed to be paid by way of damages 
for the breach of any of them shall be construed 
as a penalty, & not as liquidated damages, even 
though the parties have in express terms stated 
the contrary. This case is rather stronger than 
that of Kemble v. Farren , No. 474, ante , because 
the word “ forfeited ” is used, which points to a 


penal rent : — Held : the additional 
rent was not a penalty. — Wright v. 
Tract (1873), I. R. 7 C. L. 134.— IR. 

g. Forfeiture of bonus — Regarded as 
pe natty* — Failure to perform contract.) 
— Pltf s. under a bye-law granted the 
deft, a bonus of $20,000 to aid him In 
the manufacture of steam -fire engines 
Sc agricultural implements, subject to 
a condition In the bye-law that he should 
give a mtge. on the factory premises 
for $10,000 Sc a bond for $10,000, to be 
conditioned: (1) for the carrying on 
of such manufacturers for twenty 
years : (2) during that period to keep 
$30,0# § invested in the factory ; 
Sc (3) to insure the building Sc plant in 
J. — VOL. XVII. 


pltf. *s favour for $10,000. The deft, 
gave the bond Sc mtge., the latter 
containing a covenant for insurance. Sc 
he invested the $30,000 as stipulated 
for. The factory was one in which 
twenty -five men might have been 
employed, Sc which could have turned 
out 100 mowers in a year. In the 
course of two years only twenty 
mowers were constructed. Sc the 
number of persons employed dwindled 
down to Iwo or three : — Held : if 
the sums secured by these instruments 
were liquidated damages, pltfs. would 
be entitled to recover the whole 
$20,000 upon breach though the actual 
damage might not exceed $700 Sc 


could never bo mor2 than $10,000. 
This consideration alone sufficed to 
show that the principal sums must bo 
regarded as penalties. — Brubhbus Vil- 
lage v. Ronald (1885), 11 A. R. 605. — 
CAN. 

h. Forfeiture of deposit — Breath 
of agreement for sate of land — Whether 
penalty, b — Vendors agreed to extend 
the time for the payment of the 
purchase money for three months, 
upon the terms of the purchaser paying 
down $500, Sc it was agreed between 
the parties that “ if deft, shall pay the 
balance of the purchase money within 
the time limited by the judgment, 
pltfs. shall give credit to deft, upon the 
L 
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Sect. 1 . — How determined: Sub-sects. 5 & 6.] 

penalty (Parke, B.).— - Horner v. Flintoff (1842), 
9H.&W. 078 ; 11 L. J. Ex. 270 ; 152 E. R. 287. 
Annotations : — Apld. Atkyns v. Kinnier (1850), 4 Exch. 776. 

Reid. Galsworthy v. Strutt (1848), 1 Exch. tf59. 

470. .] — Betts v . Burch, No. 

457, ante. 

480. .] — Magee v. Lavell, No. 

450, ante . 

481. .] — Re Newman, Ex p. 

Capper, No. 451, ante . 

482. .] — An agreement for the 

publication of a work contained stipulations that 
£10 should be paid by the publishers to the author 
for permission to publish, Sc that in the event of 
any delay in the publication or in the event of any 
of the terms of tne agreement not being complied 
with by the publishers they should pay £50. In 
an action to recover £50 for delay : — Held : this 
sum was a penalty Sc not liquidated damages, & 
pltf. was only entitled to nominal damages. — 
Hope v. Burns & Oates (1885), 1 T. L. R. 272. 

488. Subject to modification.] 

— When a single lump sum is made payable by 
way of compensation, on the occurrence of one or 
more or all of several events, some of which may 
occasion serious Sc others trifling damage, the 
presumption is that the parties intended the sum 
to be penal Sc subject to modifications (Lord 
Watson). — Elprinstone (Lord) v. Monkland 
Iron & Coal Co. (1880), 11 App. Cas. 332 ; 35 
W. R. 17, n. L. 

Annotations: — Apld. Willson v. Love, [1896] 1 Q. B. 626. 
Folld. Clydebank Engineering Sc Shipbuilding Co. v. 
Ysquicrdo y Castaneda, 11906] A. C. 6. Oonsa. Dunlop 
Pneumatic Tyre Co. v. New Garage & Motor Co., [1915] 
A. C. 79. Refd. Adams v. G. N. of Scotland Ry., [1891] 
A. C. 31 ; Law v. Redditch L. B., [1892] 1 Q. B. 127 ; 
Stegmann v. O’Connor (1899), 81 L. T. 027 ; Diostal v. 
Stevenson, [1906] 2 K. B. 345. Mentd. Rc Midland Coal, 
Coke Sc Iron Co., Craig’s Claim. [1895] 1 Ch. 267 ; Re Law 
Car & General insce. Corpn., [1913] 2 Ch. 103. 

484. .] — Law v. Redditch Local 


Board, No 

485 


428, ante . 


PrlmA facie presumption.] 

— Willson v. Love, No. 423. ante. 

486. .] — Clarke v. M‘Turk 

(1897), 14 T. L. R. 27. 

487. .] — By an agreement W. 

agreed to purchase a public-house of B. & the 
fittings, Sc to take the stock to a certain amount & 

S ay for the same ; B. agreed to assign the licences 
j pay certain rates & taxes & give possession, Sc 
not carry on the business of a licensed victualler 
within one mile, W. further agreeing to pay the 
purchase-money & produce references. It was 
further provided “ that if either of the parties 
should neglect to perform or refuse to comply with 
any part of this agreement ” the party refusing 
or neglecting should pay the other £25 os liquidated 
damages : — Held : this was a penalty. — Bradley 
v. Walsh (1903), 88 L. T. 737, D. C. 


48g, Unless damage not accu- 

rately ascertainable.] — Dunlop Pneumatic Tyre 
C o., Ltd. v. New Garage Sc Motor Co., Ltd., 
No. 420, ante. 

489. Lump sum not fair pre- 

estimate of probable damage.] — Agreement 
between pltfs. Sc deft, provided that pltfs. should 
sell their motor cars, to deft, for sale by him within 
a certain district, deft, undertaking not to sell 
any car or parts below a certain price, Sc to pay to 
pltfs. £250 for every breach of such undertaking, 
the sum fixed being expressed to be “ the agreed 
damages which the manufacturer will sustain.” 
Deft, sold five cars at a lower price than that 
fixed : — Held : the agreed sum was a penalty & 
not liquidated damages, as breaches of the different 
conditions in the agreement would result in 
damages largely varying in amount, Sc therefore 
the sum of £250 was not a fair pre-estimate of 
the probable damage within the meaning of the 
decision in Dunlop Pneumatic Tyre Co ., Ltd. v. 
New Garage & Motor Co ., Ltd., No. 420, ante. — 
Ford Motor Co. (England), Ltd. v. Armstrong 
(1915), 31 T. L. R. 207 ; 59 Sol. Jo. 302, C. A. 

490. No stipulation for payment of 

ascertained sum of money— Liquidated damages.] — 
Wallis v. Smith, No*- 12, ante. 

491. All capable of accurate valuation — 

Penalty.] — Atkyns v. Kinnier, No. 470, ante. 

492. Relating to matters of small value — 

Penalty.] — Pimech v. Corlett, No 435, ante. 

493. Payment by instalments — Forfeiture of 
previous sums paid on default in payment of one — 
Penalty.] — A written agreement for the sale of 
certain patent rights provided that the purchase- 
money should be £14,000, of which £1,400 was 
already paid at the date of the agreement, Sc the 
remainder was to be paid by instalments of £4,200 
each on certain days, Sc it was a term of the agree- 
ment that the first two machines were to be 
furnished at net cost price, one half of such cost to 
be paid to the vendors when the machines were 
ordered, Sc the other half when they were ready 
for shipment. The agreement provided that if 
default should he made by the purchaser in the 
payment of any of the instalments at the stipu- 
lated times, or in case there should be a breach of 
any of the conditions mentioned in a clause of the 
agreement, then all payments made to the vendors 
should be absolutely forfeited to them as & by 
way of liquidated damages. The purchaser had 
paid the £1,400 as part of the purchase-money Sc 
also £450 for the machines, but, as he had made 
default in paying the first instalment, the vendors 
rescinded the contract Sc refused to supply the 
machines, & they claimed to retain the two sums 
paid to them as liquidated 'damages for breach of 
the contract : — Held : although the parties had 
used in their agreement the words “ liquidated 
damages,” the case came within the first class of 


balance for 9500, but, if deft, shall 
fail to make payment, of the balance, 
' within the time, then pltf. shall not be 
bound to give credit to deft, upon the 
balance for $500, Sc in this respect time 
shall be of the essence of the contract.” 
A few days after the expiry of the 
time, deft, tendered the purchase 
money, less $500. which pltfs. refused 
to aooept: — Held : the above provi- 
sion was in the nature of a forfeiture, 
& not of liquidated damages Sc the 
purchaser was entitled to be relieved 
from the terms of the judgment & to 
have a conveyance of the property 
upon paying the balance due after 
credit given for the $500. — Empire 
Loan Sc Sayings Co. v. McRae (1903), 
23 O. L. T. 229 ; 5 O. L. It. 710 ; 


2 O. W. R. 325, 405.— CAN. 

k, Breach of agreement for 

sale of ship — Whether penalty .] — An 
agreement for the sale of a steamship 
at a price of £30,000, provided that 
£3,000 should be paid by the pur- 
chasers on signing the agreement, Sc 
the balanoe within five days of the 
vessel being ready for delivery. 
Failing the due payment by the 
purchasers of the purchase money, 
the vendors had liberty to re-sell the 
steamer by either public or private 
sale ; Sc the deposit was to be forfeited 
to the vendors’ sole use Sc any deficiency 
between the amount realised Sc the 
amount due was to be borne by the 
purchasers. The agreement was signed 


Sc the £3,000 paid. Thereafter the 

S urchasera repudiated the contract, 
; brought an action to recover the 
£3,000 on the ground inter alia that it 
was stipulated for in the agreement 
merely as a penalty. Sc that iniact the 
vendors had suffered no damage by 
the failure of the purchasers to imple- 
ment the contract: — Held: the sum 
had been deposited as a guarantee 
for performance of the contract Sc 
that, as the pursuers had repudiated 
the contract without justification, 
they were not entitled to take advan- 
tage of their own breach by claiming 
a return of the deposit. — R oberts A 
Cooper, Ltd. v. Salvkskn Sc Co., 
[1918] S. C. 794.— SCOT. 
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cases mentioned, in Wallis v. Smith , No. 12, ante , 
& was to be treated as a penalty only, & not 
as liquidated damages, Sc a reference was ordered 
as to the actual damage sustained by the vendors. — 
Barton v. Capewell Continental Patents Co., 
Ltd. (1893), 68 L. T. 857 ; 67 J. P. 712 ; 37 Sol. Jo. 
442 ; 5 R. 374, D. C. 

494. Forfeiture of deposit — Regarded as liqui- 
dated damages — Breach of agreement for sale of 
public-house.] — An agreement for the purchase of 
a public-house, with fixtures, etc., contained the 
following stipulations : “ And, as earnest of this 
agreement the purchaser has paid into the hands of 
the vendor £50, which is to be allowed in part 
payment at the completion of this agreement. If 
the vendor shall not fulfil the same on his part, 
he shall return the deposit, in addition to the 
damages hereinafter stated : &, if the purchaser 
shall fail to perform his part of the agreement, 
then the deposit money shall become forfeited in 
part of the following damages : Sc if either of the 
parties neglect or refuse to comply with any part 
of this agreement, he shall pay to the other £50, 
hereby mutually agreed upon to be the damages, 
ascertained Sc fixed, on breach hereof.” Instead 
of depositing the £50, the purchaser gave an 
I.O. IJ. for the amount. The purchaser failed to 
complete the purchase, Sc the vendor sold the 
public-house for £10 less than the purchaser agreed 
to pay for it. In an action by the vendor against 

urchaser for breach of the agreement, Sc upon the 

.O.U. : — Held : pltf. was entitled to recover the 
£50, Sc was not limited to the amount of damage 
lie had actually sustained. Semble : but for the 
clause for the forfeiture of the deposit, the £50 
would have been a penalty, & not liquidated 
damages. — H inton v. Sparkes (1808), L. R. 3 
C. P. 161 ; 37 L. J. O. P. 81 ; 17 L. T. 000 ; 10 
W. R. 360. 

Annotations : — Folld. Lea v. Whitaker (1872), L. It. 8 C. P. 

70. Conad. Wallis v. Smith (1882), 21 Ch. D. 243. Refd. 

Magee v. Lavell (1874), 43 L. J. C. I». 131 ; Pj& v. British 

Automobile Commercial Syndicate (1906), 22 T. L. R. 

287. Mentd. Howe v. Smith (1884), 27 Ch. D. 89. 

495 . .] — Lea v. Whitaker, 

No. 447, ante. 

496. .] — An agreement for sale 

of a public -house contained the two following pro- 
visions : (1) As an earnest hereof the purchaser 
has this day paid into the hands of 8. the sum of 
£500 as a deposit, the deposit to form part of the 
purchase-money to be paid on the day of posses- 
sion ; & (2) should either vendor or purchaser 
refuse or neglect to carry out the above arrange- 
ment on her or his part, the one so refusing or 
neglecting shall pay to the other the sum of £500 as 
or in the nature of liquidated damages. The 
purchaser was unable to carry out liis part of the 
agreement. The vendor brought this action for 
specific performance of the agreement, or, in the 
alternative, payment of the £500 as liquidated 
damages. It was contended that this £500 was a 
penalty, Sc was therefore not recoverable : — Held : 
the meaning of the agreement was that the £500 
should be recoverable, not if some minute pro- 
vision were not carried out, but if, owing to the 
fault of either party, the agreement were not 


carried out at all, & that sum could be recovered 
in this case as liquidated damages. — O atton t\ 
Bennett (1884), 51 L. T. 70. 

497. — Breach of various stipulations.] 

— Wallis v. Smith, No. 12, ante . 


Sub-sect. 6. — Single Stipulation. 

See Buildino Contracts, Engineers Sc 
Architects, Vol. VII., pp. 393-398, Nos. 230-200. 

498. General rule.] — Astley v. Weldon, No. 
427, ante . 

499. .] — Sainter v. Ferguson, No. 422, 

ante. 

500. .] — Law v . Redditch Local Board, 

No. 428, ante. 

501. Lump sum payable on breach — Bond to 
restrain trespass.] — The bill was for relief against 
a judgment on a bond, in which pltf. was jointly 
bound with his son, in the penalty of £100, that the 
son should not commit any trespass in the Duke of 
B.’s royalty, by shooting, hunting, fishing, etc., 
except with the licence of the game-keeper, or in 
company with a qualified person. 

When these sorb of bonds are given by way of 
stat ed damages between the parties, it is unreason- 
able to imagine they could only be intended as a 
bare security that the obligor should not offend for 
the future. Were tliis the case, in what respect 
is a gentleman in better condition, who has such a 
bond, than he was before, if, after he has obtained 
judgment at law, a ct. of equity will give him no 
other satisfaction than the bare value of the price 
of game he has killed (Lord Hardwicks, C.). — 
Roy v. Beaufort (Duke) (1741), 2 At-k. 190 ; 26 
E. R. 519. 

Annotations : — Reid. Fallowed v. Taylor (1798), 7 Term llep. 

475 ; Astley v. Weldon (1801), 2 Boh. & 1*. 346. 

502. In accordance with injunction.] 

- - A bond was executed by deft, for the payment 
of £100 to pltf. The condition of the bond was that 
if deft, should at all times thereafter, in obedience 
to a perpetual injunction granted by the High Ct. 
of Justice, refrain from trespassing on pltf.’s lands 
therein mentioned, or the walls, gates, or fences 
thereof, or inclosing the same, <fe from pulling down 
or removing or otherwise injuring the same, or 
inciting others to commit any such trespass, the 
obligation should be void. Deft, committed a 
breach of the injunction : — Held : the condition 
of the bond depended on one event only, namely, 
a breach of the injunction, Sc the sum secured by 
the bond was a liquidated sum, to the recovery of 
which the procedure of Ord. XIV., r. 1, was 
applicable. — Strickland v. Williams, [18991 
1 Q. B. 382 ; 68 L. J. Q. B. 211 ; 80 L. T. 4 ; 15 
T. L. R 131, C. A. 

Annotation : — Raid. Re White & Arthur (1901), 84 L. T. 594. 

503. Agreement In restraint of trade — 

Liquidated damages.] — Barton v. Glover, No. 443, 
ante 

504. .] — By a written agree- 

ment, pltf. Sc deft, agreed to become partners in 
the business of stage-coach proprietors, . for the 
purpose of running a coach daily, at certain hours, 


PART VI. SECT. 1, SUB-SECT. 6. 

498 i. General rule .] — When it is 
agreed that if a party do, or refrain 
from doing, any particular thing, a 
certain sum shall be paid by him, 
such sum may be treated as liquidated 
damages. — Behary Loll Doss v. 
TejNarain (1884), I. L. R. 10 Calc. 
704. — IND. 

903 i. Lump turn payable on breach — > 


Agreement in restraint of trade — 
Liquidated damages .] — A contract for 
the sale of a business, contained a 
covenant that the vendor would not 
within ten years carry on the business 
in the town, or within five miles of it, 
8c would net sell or let a certain other 
store of the vendor to any person who 
should carry on such business, 8c that, 
in the event of any breach of the 
covenant, the vendor would pay 


£2,000 as liquidated damages, 8c not 
as a penalty : — Held : such sum was 
recoverable as liquidated damages.— 
Gleeson v. Kingston (1880), 6 V. L. ft. 
243* — AUS. 

L Agreement for service — 

Breach by employee — Liquidated dam - 
ages.}— Deft, entered into a writton 
agreement whereby, in consideration 
of a certain salary 8c allowance to be 
L 2 
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Damages. 


Sect . 1. — How determined : Sub -sect, 6,] 

between London & Croydon. The agreement 
contained various stipulations as to the conduct 
of the business, & a provision that it should be lawful 
for either party to determine the partnership by 
giving four weeks* notice in writing. It contained 
also the following articles ; that in the event of 
such dissolution of partnership, and so long as 
pltf . should continue to carry on the trade of a 
coach proprietor at Croydon, deft, should not, 
either on nis own account or that of any other 
person or persons, or jointly with any other, run 
or use for hire any stage-coach, omnibus, or other 
carriage, or otherwise ply for hire on any part of 
the road over which the coach was appointed to run, 
a t any time within one hour before or after certain 
specified hours of the day, under the penalty of 
£40, to be recovered by pltf. as liquidated damages ; 
& the last article also provided, that, without 
prejudice to the right of the parties under the 
preceding . article, they bound themselves for the 
true & faithful performance of the agreement in 
every respect, under the penalty of £100, to be 
recovered as aforesaid : — Held : the £40 must be 
construed as liquidated damages, & not as a 
penalty.— Leighton v. Wales (1838), 3 M. & W. 
545 ; * L. J. Ex. 145 ; 150 E. R. 1202. 

Annotations^ /—Reid. Atkyns v. Kinnier (1850), 4 Exch. 776. 

Mentd. Maxjin Nordenfolt Guns & Ammunition Co. v. 

Nordenfelt, [1893] 1 Ch. 630. 

605. .] — Price v . Green, No. 

448, ante. 

*606. .] — Deft., by deed, 

assigned to pltf. his business as a surgeon & 
apothecary, carried on by deft, in Park Street, 
Camden Town ; & deft, covenanted that he should 
not nor would, directly or indirectly, by himself, 
or in co-partnership with any other person or 
.persons, carry on or exercise his practice or 
profession of a surgeon & apothecary, or either of 
them, either by residing or visiting any patient, 
within the distance of three miles from the then 
place of business of deft., <fc that, in case of any 
breach of this covenant, deft, should & would pay \ 
to pltf. the full sum of £500 to be recovered against ’ 
deft, as & for liquidated damages, & not as a 
penalty. After the execution of this deed, deft, 
attended several ladies in their confinements, 
within the three miles, & on one occasion received 
a sum of £14 14s. for his service ; but he attended 
these persons with the knowledge & consent of 
pltf., in consequence of a request by him that deft. 
should for a time continue to visit the patients, 
to keep the connexion together $ & the jury, in an 
action on the covenant, found that deft., in these 
instances, exercised the practice & profession of a 
surgeon, for the purpose of assisting pltf. : — Held : 
(1) for a breach oi this covenant the measure 
of damages was the full sum of £500 ; (2) the above 
facts did not constitute a breach of the covenant. — 
Rawlinson v. Clarke (1845), 14 M. & W. 187 ; 
14 L. J. Ex. 364 ; 5 L, T. O. S. 200 ; 153 E. R. 
442 ; on appeal (1840), 15 M. & W. 202, Ex. Ch. 
Annotations : — As to (I) Folld. Galsworthy v. Strutt (1848), 

1 Exph. 659. Rrtd. Gram r. Price (1845), 14 L. J. 

Ex. 225. Generally, Mentd. Re Hall (1864), 11 L. T. 579. 

507. J — Galsworthy 

Strutt, No. 628, post. 


508. 

No. 422, ante . 

509. 

No. 532, post . 

510. 


-.] — Sainter v. Ferguson. 
-.] — Mercer v. Irving, 


.] — Pltf. agreed to hire 

as his assistant in the practice as a surgeon & 
apothecary, & deft, agreed to serve him for one 
month, & so on from month to month until either 
party .should give to the other a calendar month's 
notice of his intention to determine the agreement, 
at a certain salary, pltf. to provide for deft, a 
dwelling-house at C. to reside in, deft, to be allowed 
all fees received from the practice of midwifery & 
any private practice ; & in consideration of the 
premises & of the agreement of hiring, deft, agreed 
that he would not practise as a surgeon, apothecary, 
or surgeon-accoucheur, within the distance of five 
miles from C. without the consent in writing of 
pltf. “ under a penalty or penal sum of £100, to 
be recoverable by pltf. as & for liquidated damages 
the said sum of £100 having been specified by the 
parties as the amount to be paid & recoverable by 
pltf. against deft, for the breach or non-observance 
by deft, of the last mentioned clause." Pltf. 
having recovered £100 damages : — Held : he was 
not entitled to an injunction to restrain deft, 
from practising within the prescribed distance, 
since, upon the true construction of the agreement, 
the £100 was liquidated damage, which the parties 
had agreed should be paid as an equivalent for so 
practising. — Carnes v. Nesbitt (1862), 7 H. & N. 
778 ; 31 L. J. Ex. 273 ; 158 E. R. 082. 

Annotations Reid. Young v. Chalkloy (18C7), 16 L. T. 286 ; 
Gent v. Harrison (1893), 69 L. T. 307 ; StileB v . Ecclestone 
(1903), 88 L. T. 294. 

511. 
house 


v . 


Agreement to take assignment of 

& premises — Without requiring lessor's 
title — Liquidated damages.] — Deft., agreed to take 
an assignment of pltf.'s house & premises, without 
requiring lessor’s title ; that he would pay £2,300 
for it, & also the amount of goods, fixtures, & 
effects, & take possession of the house on or before 
Sept. 29 ; pltf. agreed to give up possession of the 
premises, effects, & stock by that day, to assign 
licences, to repair or allow for all damaged outside 
windows, & to clear rent, taxes, & outgoings to the 
day of quitting possession. The expenses of the 
agreement were to be paid by the parties in equal 
moieties ; & either party not fulfilling all & every 
part was to pay to the other £500, thereby settled 
& fixed as liquidated damages : — Held : on breach 
of the agreement by omission to take an assign- 
ment, deft, was liable to pay the whole £500 ; 
& that it was not a mere penalty to cover such 
damages as might be actually incurred. 

I do not admit the assumption that the present 
is an agreement for the * performance of several 
things, in substance it is for the performance of 
only one, the vendor was to leave & the vendee 
was to take possession (Park, J.). — Reilly v. 
Jones (1823), 1 Bing. 302 ; 8 Moore, C. P. 244 ; 
1 L. J. O. S. C. P. 105 ; 130 E. R. 122. 

Annotations .-—Consd. Boys v. Ancell (1839), 5 Bing. N. C. 
390. Folld. Lea v. Whitaker (1872), L. R. 8 C. P. 70. 
Consd. Magee v. Lavell (1874), L. R. 9 C. P. 107 ; Wallis 
r. Smith (1882), 21 Ch. D. 243. Eefd. Davies «. Penton 
(1827), 9 Dow. & Ry. K. B. 369 ; Betts v. Burch (1859), 
28 L. J. Ex. 267 ; Marshall v. Mackintosh (1898), 78 


paid to him by pitta., he agreed to 
serve them in their business as bankers 
tor three years, & it he should leave 
within that period, to pay them 1400 
as liquidated damages. The agree- 
ment was signed by deft, but not by 
bank : — Held : deft, having left with- 
out exouse, he was liable for the $400, 
which was recoverable as liquidated 
damages, & not as a penalty. — B ank 


of British North America v. Simp- 
son (1874), 24 C. P. 354. — CAN. 

r Agreement for service — 

Liquidated damages.}- — Delta, engaged 
pltf. for one year as sales -agent on 
commission. The written agreement 
stated that in the event of either party 
desiring to canoel or put an end to the 
agreement, that party should pay to 


the other $500 by way of compensation 
for the cancellation & determination 
of the agreement. During the year 
defts. discharged .pltf., & pltf. sued for 
the $500 : — Held : the $500 was not a 
penalty, & pltf. was entitled to recover 
that sum. — Ellis v. Fruchtman 
(1912), 22 W. L. R. 776 : 3 W. W. R. 
558 ; 8 D. L. R. 353. — CAN. 
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512. Agreement to enter Into partnership — 

Liquidated damages.] — Two parties agreed to enter 
into partnership as ship chandlers & nautical 
instrument makers, each to invest the sum of £250 ; 
& in the event of either not being desirous to fulfil 
the contract, or refusing to execute the deed of 
partnership on or before a certain day, the party 
so refusing was to forfeit to the other £50 : — Held : 
this sum was to be treated as liquidated damages & 
not as a penalty. — Cass v . Thompson (1857), 5 
W. R. 289. 

513. Agreement to ship certain goods — 

Undertaking as to time of departure — Liquidated 
damages.] — On a guarantee that a certain vessel 
should sail with or before any other vessel then in 
the berth, “ under penalty of forfeiting one-half 
of the freight,’* another vessel having sailed first : — 
Held : one-half of the freight could be recovered 
as liquidated damages, & also, it was immaterial 
whether the money intended to be made payable 
was called by the parties a penalty or liquidated 
damages. 

The question then is, Is this a sum of money 
recoverable ? is it, as popularly expressed, a 
penalty or liquidated damages ? . . . It is a sum 
payable on one event. It is not a sum to secure 
the performance of several matters. This is the 
distinction on which the question turns ; the 
names the parties give the money, “ penalty ” 
or “liquidated damages,” are immaterial (Bram- 
well, B.). — Sparrow v . Paris (1802), 7 II. & N. 
594; 31 L. J. Ex. 137; 5 L. T. 799; 8 Jur. N. M. 
391 ; 158 E. It. 008. 

Annotations : — Consd. Wallis v. Smith (1882), 21 Ch. D. 243. 

Reid. Magee v. Lavell (1874), 43 L. J. 0. P. 131 ; Willson 

v. Love, 11896] 1 Q. B. 626. 

514. By lessee of public-house — If con- 

victed under Licensing Acts — Liquidated damages.] 

— In the lease of a public-house for a term of one 
year & henceforward from year to year the tenant 
covenanted that he would not do or suffer to be j 
done, or omit or suffer to be omitted, any act | 
contrary to the provisions oi any Licensing Act 
tor the time being in iorce, whereupon a conviction 
should be made ; & would, in that event, pny to 
the lessor the sum of £50, as & by way of liquidated 
damages for any & every such act. The tenant 
was convicted of selling intoxicating liquors during 
prohibited hours : — Held : he was liable to pay the 
full sum of £50 as liquidated damages. — Ward 
v. Monaghan (1895), 59 J. P. 532; 11 T. L. R. 
529 ; 39 Sol. Jo. 070, C. A. 


515. Agreement for servloe — Wrongful 

dismissal — Liquidated damages.] — Thomas v, 
London Sewing Machine Co. (1897), 14 T. L. R. 
38. 

See , generally , Master & Servant. 

516. Agreement for sale of land — Option 

to vendor — Liquidated damages.] — Pltf. agreed to 
sell an estate to defts. for £51,086, £5,000 of the 
purchase money to be paid in cash & the balance 
to remain on mtge. for two years. Clause 5 was 
as follows : “ The purchasers shall give the vendor 
the option of finding one-third of the capital of 
any co. . . which they may form for the purpose 
of developing the brine land. In the event of their 
failing to give him the option . . . within a period 
of two years from the completion of the purchase 
they shall pay the vendor the sum of £5,000 over 
& above the mtge. debt of £46,086 & interest.” 
The purchase was completed in accordance with 
the agreement on Sept. 2, 1907, & in July, 1908, 
a private co. was formed for the purpose of working 
the estate. The whole of the capital — £100,000 — 
was issued & no opportunity was given to pltf. 
to find one-third, but in Dec. 1908, he was informed 
by the co. that it was proposed to increase its 
capital to £120,000 & offering him in accordance 
with the terirs of the agreement, one-third of that 
amount, viz . 4,000 £10 shares. Pltf. refused this 
offer & alleged that under the agreement he was 
entitled to an option to find one-tlurd of the original 
capital, & not having had such option he claimed 
the extra £5,000 under the agreement ; — Held : 
the £5,000 was not intended to bo a penalty but 
a bond fide alternative. — Davies v. Chamberlain 
(1909), 25 T. L. R. 776 ; on appeal , 26 T. L. R. 138, 
C. A. 

Annotation : — Mentd. Kreglinger v. Now Patagonia Moat Sc 

Cold Storage Co. (1913), 109 L. T. 802. 

Agricultural lease — Agreement to pay Increased 
rent for pasture ploughed up.] — See Agriculture, 
Vol. II., p. 19, Nos. 107, 111. 

517. Mining lease — Covenant to restore land to 
v Us former condition — Proportionate sum payable 
\ on breach — Liquidated damages.] — The lessee of a 
mining lease covenanted that from time to time 
during the lease, or at the expiration thereof, he 
would put the lands generally into such state & 
condition as they were in before, or as near thereto 
as possible, or if he did not that he would pay £100 
for every acre not so restored. Damage was done 
to about 30 acres of land, but the lessee did not 
restore the same to its former condition z — Held : 


618 i. Agreement for sale of land 

— Liquidated damages.}-— Where in a 
contract for the sale of land it was 
agreed that in case either of the parties 
should retract, he should pay to the 
other by way of ascertained & liqui- 
dated damages the sum of £100 : — 
Held : not a penalty. — Cummings v. 
McLachlan (1859), 16 U. C. R. 626.— 
CAN. 

n. Agreement guaranteeing re- 

sale — Liquidated damages.} — Deft., in 
order to induce pltf. to purchase land 
which deft, was endeavouring as agent 
to Bell, Sc upon a sale of which ho was 
to receive a commission from the 
vendor, signed a writing by which he 
guaranteed to forfeit $1,000 if the land 
was not re-sold before a certain date, 
providing that it was put into excellent 
shape at once. Pltf. did all that he 
was required to do in the guarantee. 
Deft, did not sell the land for him, nor 
was it sold at all : — Held : the words 
guarantee Sc forfeit did not import a 
penalty, but were used as equivalent 
to agree Sc pay. Where the money is 
to be payable on the breach of the 
agreement, containing only one entire 
act to be performed or to be abstained 


from, the money can be recovered 
whether it is called a penalty or 
liquidated damages. — C rippkn v . 
Hitciiner (1911), 18 W. L. K. 259.— 

CAN. 

o. Agreement to remove ob- 

structions — Liquidated damages. ] — 
Deft., who had trespassed on pltf. 'a 
land by placing stones & commencing 
to build a stone fence thereon, entered 
into an agreement to remove same 
before Dec. 15, & ho agreed “ to pay 
to pltf. the sum of $200 as liquidated 
damages if the said stones sc stone 
fence are not removed, as hereinbefore 
agreed, at the times mentioned in this 
agreement ” : — Held : the sum men- 
tioned was not a penalty, but liqui- 
dated damages for the omission to 
perform a specific act, viz., the removal 
of the stones Sc stone fence. — Craig 
v. Dillon (1881), 6 A. R. 116.— CAN. 

p. Restrictive covenant — 

Penalty.] — A small plot of ground 
adjoining B.’s dwelling-house was in 
1802 demised for building purposes. 
The lease contained a covenant that 
the tenement to be erected thereon, 
adjoining B.'s house, should be built 


fit for a private family Sc no other, under 
a penalty of £10 yearly additional rent, 
unless B. should convert his own house 
to any public use. Two houses were 
accordingly built on the plot, one 
immediately adjoining the B.’s house 
Sc the other adjoining that. In 1869, 
F„ deft., proceeded to convert the 
first house into a publio-houso. The 
second of the two houses had been 
used as a public -house for forty years 
without any objection on B.'s part ; 
but B.'s own house had always re- 



IJ ft A X 17. X 

1151.— IR. 


q. Agreement to remove building — 
Yearly sum payable on breach — Liqui- 
dated damages. J— When, in an indenture 
of assignment of the assignor's interest 
in two fields, Sc a lime-kiln thereon 
situate, it was covenanted that the 
assignee should, on or before a certain 
day, prostrate & remove the said 
lime-kiln ; Sc in case it should not be 
removed Sc prostrated, that the 
assignee shoula pay the assignor £100 
for each year after that day, during 
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Sect 1. — How determined: Sub -sects. 6 <fc 7. Sect. 2.] 

the lessor was entitled to the sum of £100 for 
every acre although such sum greatly exceeded the 
amount of actual damage, as it was evident that 
the parties intended that to be paid in the event of 
a breach of covenant, & it was not in the nature of 
a penalty. — Re Mexborough (Earl) & Wood 
(1882), 47 L. T. 516 ; 47 J. P. 151. 

618. Agreement to perform certain work In 
limited time — Sums payable till works completed — 
Weekly sums — Liquidated damages.] — If two 
persons agree to perform certain work in a limited 
time, or to pay a stipulated weekly sum for such 
time afterwards as it should remain unfinished, & 
a bond is prepared in the name of both, but is 
executed by one only, with condition for the due 
performance of the work, or the payment of the 
weekly sum, & the work is not finished in the time ; 
such weekly payments are not by way of penalty, 
but in the nature of liquidated damages, & may be 
set off by the obligee m an action brought against 
him by the obligor who executed. — Fletcher v. 
Dyche (1787), 2 Term Rep. 32 ; 100 E. R. 18. 
Annotations : — Apld. Astley v. Weldon (1801), 2 Bos. & P. 

346. Folld. Bonsall v. Byrne (1867), 10 W. R. 372. Reid. 

Barton v. Glover (1815), Holt, N. P. 43 ; Reilly v. Jones 

(1823). 8 Moore, C. P. 244 ; Owen v. Wilkinson (1858), 5 

O. B. N. S. 526. Mentd. Morley v. Inglis (1837), 3 Hodg. 

270 ; East Anglian Rys. v. Lythgoo (1851), 10 6. B. 726 ; 

Attwool t*. Attwool (1853), 22 L. J. Q. B. 287 ; R. v. 

Marylebone County Court Judge & G. W. Ry., Ex p. 

Phillips, [1907] 2 K. B. 064. 

519 , — .] — pitf. having con- 

tracted to supply iron rails to a foreign co., applied 
to defts. who wrote him — “ We have vhis day sold 
you about 5,413 tons of iron rails delivered 
f.o.b. at Newport payment to be as stated in the 
specification.” By the specification “ the delivery 
of the rails is to commence by Feb. 15, 1873, & 
-to be completed by May 15, 1873. The makers 
to have the option to begin delivery on Dec. 15, 
1872. In the event of the makers exceeding the 
time of delivery above stipulated, they shall pay 
by way of fine Is. fid. per ton per week, this amount 
to be deducted out of the payment for the rails.” 
The rails were to be stacked so that they might be 
tested, & payment to be made by bills. In the 
event of ships not being ready within fourteen days’ 
notice being given, then the payment by the bills 
was to bo made against wharf warrants & engineer’s 
certificate for each 500 tons stacked, & being to 
buyer’s orders, the sellers undertaking to put f.o.b. 
when the vessel is ready. The workmen in the 
employ of defts. struck work, & defts. did not 
deliver any rails until May. They continued the 
delivery from time to time, but the whole quantity 
was not delivered until Sept.. : — Held : the sum 
of 7s. fid. per ton per week was a liquidated sum 


which defts. were bound to pay to pltf., but that 
it was only to be calculated from May 15. — 
Bergheim v. Blaenavon Iron & Steel Go., 
Ltd. (1875), L. R. 10 Q. B. 319 ; 44 L. J. Q. B. 
92 ; 32 L. T. 451 ; 23 W. R. 618. 

520. & lump sum — Liquidated 

damages.] — Law v. Redditch Local Board, 
No. 428, ante . 

52i # Daily sum— Liquidated damages.] 

— De Soysa 1?. De Pless Pol, No. 91, ante. 

522. Agreement by corporation to supply water 
— Daily sum payable on breach — Liquidated 
damages.] — Beaumont v. Huddersfield Corpn. 
(1902), 67 J. P. 57 ; 19 T. L. R. 97 ; 47 Sol. Jo. 
127 ; 1 L. G. R. 118, C. A. 

Annotation : — Folld. Meltham Spinning Co. v. Huddersfield 

Corpn. (1903), 89 L. T. 403. 

523. .] — The Huddersfield 

Water Act, 1869, under which deft, corpn. con- 
structed & maintained waterworks, required them 
to deliver certain compensation water ; & provided 
that in case of neglect on the part of the corpn., 
in consequence of which the statutory quantity 
of compensation water was not delivered, the 
corpn., should for every day on which the neglect 
occurred, forfeit & pay to the occupiers of each 
of the mills & works affected thereby — who might 
sue for & recover the same — the sum of £5, & should 
in addition make compensation for any damage 
sustained by such occupiers, or any of them, in 
respect of which such penalties were an insufficient 
compensation, & that such occupiers might recover 
such compensation by proceedings in any ct. of 
competent jurisdiction : — Held : the £5 a day 
recoverable under the above Act was in the nature 
of liquidated damages & was not a “ penalty ” 
properly so called. — Meltham Spinning Co., Ltd. 
v. Huddersfield Corpn. (1903), 89 L. T. 403 ; 
67 J. P. 445 ; 2 L. G. R. 32, 0. A. 

524. Agreement to supply eoal — Sum payable 
in proportion to unexecuted portion — & amount 
of proved loss — Liquidated damages.] — Diesjal 
v. Stevenson, No. 441, ante. 

525. .] — A charterparty 

entered into between pltfs. & defts. contained 
a clause in the following terms : “ Captain to 

sign bills of lading — at pltfs.’ office — without 
responsibility as to weight, & as presented to him, 
without prejudice to the tenor of this charterparty, 
within 24 hours after the cargo is on board, or pay 
id. per register ton per day (the first day’s pay- 
ment being due on the expiration of the 24 hours) 
for each day’s delay.” The captain refused to sign 
for seventeen days, but the owners offered to sign 
on his behalf within 24 hours. 

In an action by the charterers against tho 
owners : — Held : the clause was one for a penalty 


which the lime-kiln should romaiu 
on tho premises, or a rateable sum for 
any shorter time : — Held : the sum 
was in tho nature of liquidated & 
ascertained damages, 8c not a penalty. 
— Huband n. Grattan (1833), Alo. 
Sc N. 889.-— IR. 

618 i. Agreement to perform certain 
work in limited time — Sums payable 
till work completed — Weekly sums — 
Liquidated damages .] — By a written 
agreement between pltf. Sc deft., pltf. 
agreed to repair a building owned by 
deft., the work to be completed by a 
certain day under a penalty of S25 
per week for every week that tho build- 
ing remained unfinished after that 
date, said 825 per week to be settled 
Sc stipulated damages for delay. The 
contract was not completed at the 
date specified. Pltf. sued deft, for 
8384.25, the full balance claimed to bo 


duo under tho contract. Deft, paid 
•184.25 into ct. & claimed to sot o ft 
125 per week for eight weeks’ delay 
iu completing the contract : — Held : 
tho 125 per week were liquidated 
damages, & deft, was entitled to 
offset tho 125 per week for the full 
period of eight weeks. — Horton v. 
Tobin (1886), 20 N. S. R. (8 R. Sc G.), 
169 ; 8 C. L. T. 377. — CAN. 


r. Covenant not to assign or sub- 
let without leave — Smaller rent if 
covenant observed — Whether higher rent 
penal.] — A. by indenture demised to 
B. certain lands for three lives at the 
yearly rent of £187 with the usual 
clause for distress & re-entry for 
non-payment of this rent. The lease 
also contained an agreement by B. not 
to sublet or assign without leave first 
obtained under the hand 4c seal 
of A. Sc that so long as B. should 


i 


perform tho agreements & conditions 
therein contained A. would bo content 
with the yearly rent of £93 15s. 2d. 
payable on the same days as the first 
reserved rent of £187 : — Held : the 
larger rent thereby reserved was not 
a penal rent Sc that ejectment was 
maintainable for its non-payment. — 
Ashtown (Lord) v. White (1847), 
11 I. L. R. 400.— IR. 

s. Covenant to cultivate in par- 
ticular manner — Additional rent on 
failure to perform — Whether liquidated 
damages. 1—Carden v. Butler (1832), 
Hayes & Jo. 112. — IR. 

t. Forfeiture of bonus — Regarded 
as liquidated damages — Failure to 
comply with condition.}— In 1874 the 
county of H. gave to the H. By. Co. 
a bonus of 865,000 to be used in 
the construction of the railway upon 
the condition that the co. should 
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Sc not liquidated damages. — The Princess (1894), 
70 L. T. 388 ; 7 Asp. M. L. C. 432 ; 6 R. 723. 
Annotation : — Reid. Rayner v. Rederlakt. Condor oi Stock- 
holm (1896), 64 L. J. Q. B. 540. 

526. Until ship totally lost 

or cargo delivered — Penalty.] — A charterparty con- 
tained the clause, “ The captain shall sign 
charterer's bills of lading as presented without 
qualification ... or pay £10 for every day's delay 
as Sc for liquidated damages until the ship is totally 
lost or the cargo delivered." The captain wrong- 
fully refused to sign the bills of lading as presented, 
but the charterers were unable to show that they 
had sustained any damage by his conduct : — Held : 
the clause imposed a penalty Sc not liquidated 
damages. — Rayner v. Rederiaktiebolaget 
Condor, [1895] 2 Q. B. 289 ; 04 L. J. Q. B. 540 5 
73 L. T. 90 ; 8 Asp. M. L. C. 43 ; 1 Com. Cas. 80 ; 
15 R. 542. 

527. Estimated amount of freight payable 

on breach — Penalty.] — Thorp v. Hibbard (1887), 
4 T. L. R. 64. 


Sub-sect. 7. — Damaoes Unascertainable. 
528. General rule.] — By a deed for the dissolu- 
tion of partnership between pltf. & deft., it was 
covenanted by deft, that he would not at any 
time or times thereafter, within the next seven 
years, directly or indirectly, either by himself or 
in co-partnership with another or others, carry 
on the business of an attorney or solicitor within 
the distance of fifty miles from a place named, nor 
interfere with, solicit, or influence the clients of 
the late co-partnership ; Sc that if he should in any 
respect infringe that covenant, then he should 
immediately thereupon pay pltf. the sum of £1,000, 
as Sc for liquidated damages. Sc not by way of 
penalty: — Held : the sum of £1,000 was, upon the 
construction of this covenant, to be considered 
by way of liquidated damages, & not as a penalty. 

The rule seems to be this, that 'when there are 
many & different stipulations in an agreement, 
the breach of any of which gives rise to a definite 
amount of damage, Sc for which a disproportionate 
sum is annexed, it is not reasonable to hold that 
the parties intended the whole amount to be paid. 

But when the damages cannot be ascertained, 
what absurdity is there in a party saying there 
shall be a fixed sum ? Sc therefore in such case the 
cts. may give the words their plain Sc ordinary 
meaning (Alderson, B.). — Galsworthy v. Strutt 
(1848), 1 Exch. 659; 17 L. J. Ex. 220; 10 

L. T, O. S. 329 ; 154 E. R. 280. 

Annotations : — Consd. Re Newman, Kx p. Capper (1876), 
4 Ch. D. 724 ; Stegrnann v. O'Connor (1899), 80 L. T. 234. 
Reid. Mercer v. Irving (1858), E. B. & E. 563 ; Bette v. 
Burch (1859), 4 H. Sc N. 506 ; Wallis v. Smith (1882), 21 
Ch. D. 243. 


529. Loss unascertainable or not readily ascer- 
tainable — Sum agreed on regarded as liquidated 
damages.] — Kemble v. Farren, No. 474, ante. 

580. - .] — Atkyns v . Kinnier, No. 

470, ante . 

581. .] — Reynolds v. Bridge, No. 

477, ante. 

532 , ,] — Deft.* Sc B., being in partner- 

ship as surgeons, agreed to assign a portion of their 
business to pltf. for £150. A bond was entered 
into between them, by the condition .of which 
it was declared, that if deft, or B. should practise, 
etc., within one mile of W., or should within three 
years attend any of the patients of pltf., or should 
induce any of the patients of pltf. to employ or 
consult deft, or any other medical practitioner, or 
should induce any other practitioner to set up 
in practice within such distance of one mile, or 
should carry on the business of a chemist or druggist 
within W. ; or if B. should underlet or assign his 
term in his house at W. to any physician, or should 
permit any person carrying on such profession to 
reside in the house, " then, Sc in any or either of 
the cases, if deft, or B. , their exors. or administrators, 
or either of them, did & should forthwith well Sc 
truly pay unto pltf. the sum of £300 the bond should 
be void. ’ ' Deft, committed a breach of the bond by 
practising within one mile of W. : — Held : pltf. was 
entitled to recover the whole sum of £300. 

It is difficult to estimate the amount of injury 
which might be ascertained — one cannot even 
say what would be the damage for attending 
even one patient within the limits assigned, & the 
parties accordingly thought it better to say that any 
breach should be visited with a liability to pay 
£300 (Coleridge, J.). — Mercer v. Irving (1858), 
E. B. & E. 503 ; 27 L. J. Q. B. 291 ; 31 L. T. O. S. 
197 ; 5 Jur. N. S. 143 ; 0 W. R. 001 ; 120 E. R. 019. 

538. .] — Wallis v . Smith, No. 12, 

ante. 

534. .] — Webster v. Bosanquet, 

No. 401, ante. 

535. .] — Dunlop Pneumatic Tyre 

Co., Ltd. v. New Garage & Motor Co., Ltd., 
No. 420, ante. 


Sect. 2. — RECOVERY OF. 

See Bonds, Vol. VII., pp. 213-218, Nos. 551-005. 

See Building Contracts, Engineers Sc Archi- 
tects, pp. 398-399, Nos. 201-204. 

536. Amount recoverable — Amount agreed 
upon.] — In covenant by lessor against lessee upon 
a lease reserving an increased rent for every acre 
of certain lands converted into tillage, the jury 
by their verdict having given damages for the 
actual injury sustained instead of the increased 


remain independent for 21 years. 
In 1888 the H. & N. W. Ry. Co. be- 
came merged in the G. Ry. Co. & 
ceased to be an Independent fine : — 
Held : there had been a breach of the 
condition entitling pltfs. to recover 
the whole amount of the bonus as 
liquidated damages. — H alton County 
v. Grand Trunk Ry. Co. (1892), 19 
A. R. 252 ; 21 S. C. R. 716.— CAN. 

PART VI. SECT. 1, SUB-SECT. 7. 

529 L Loss unascertainable or not 
readily ascertainable — Sum agreed on 
regarded as liquidated damages.] — Deft, 
agreed under seal to manufacture into 
pot barley. Sc to store for pltfs., certain 
barley of pltfs., on or before July 15, 
1878, Sc on that date to purchase the 
barley Sc pay therefor the sum of 
£785 ; Sc it was provided, that in case 


deft, did not pay $785, on the date, 

! deft, should pay pltfs. $100 as liqui- 
dated damages : — Held : the $100 
was not a penal sum or forfeiture for 
not paying money due or for any 
ordinary debt or olaim, but liquidated 
or agreed on damages for not buying 
at a named price goods of a fluctuating 
Sc unoertain value. — Knowlt on v. 
Maokay (1879), 29 C. P. 601.— CAN. 

529 ii. .] — Though a sum 

to be paid for default of performing an 
agreement is described as a penalty 
it may be really liquidated damages. 
The purchaser of the materials of 
certain old buildings was to remove 
them hixnBelf, Sc to repair those not 
to be removed, & cope the walls not 
| to bo taken down. He gave a bond 
that he would have the materials 
removed Sc the work completed by a 


day. or pay £10 “ penalty " for each 
week he should bo behind : — Held : 
the breach was incapable of measure- 
ment, Sc the so'Oailed penalty was 
really liquidated damages. — Bonsall 
.v. Bhyne (1867), 16 W. R. 372.— IR. 

PART VI. SECT. 2. 

636 i. Amount recoverable — Amount 
agreed upon.}— By au agreement under 
seal deft, sold to pltf. a house Sc the 
goodwill of his medical practice for 
$2,100, Sc deft, bound himself in the 
sum of $400, to bo paid to pltf. in case 
the deft, should set up or locate 
himself in the practice of medicine or 
surgery within the space of five years 
from the date hereof within a radios 
of five miles from the village : — Held : 
the sum of $400 was payable as liqui- 
dated damages on the breach of the 



152 


Damages. 


Sect. 2. — Recovery of. Part VII . Sect. 1,] 

rent, the ct. will not refuse pltf . a new trial, on the 
ground that the verdict was consistent with justice. 

The jury, in this case, have given by their verdict 
a compensation for what they consider to be 
the actual damage sustained, when, in point of 
law, they ought to have given the increased rent 
(Abbott, C.J.). — Farrant v. Olmius (1820), 8 
B. &Ald. 602; 106 E. R. 814. 

Annotation : — Diltd. Fuller v. Fenwick (1846), 3 C. B. 705. 

687. .] — Crisdee v. Bolton, No. 

444, ante. 

588. Amount of loss sustained.] — Randall 

v. Everest, No. 387, ante . 

589. Whether penalty clause a 

limitation of liability.] — You may either receive 
the penalty & rescind the contract or bring action 


on the covenants & let the contract stand (Lord 
Munsfield, O.J.). — Winter v . Trimmer (1762), 
1 Wm. Bl. 395 : 96 E. R. 225. 

Annotations : — Folld. Harrison v. Wri g 
343. Held. Beckham v. Drake (1849), 

540. .] — Lowe v. Peers, No. 


ht (1811), 13 East, 
2 H. L. Gas. 579. 


-.] — In an action on an 


388, ante. 

541. -j . 

agreement to serve pltf. under a penalty, the jury 
cannot exceed the penalty in damages, & within 
it, are only to give pltf. a compensation for the loss 
he proves he has suffered. — Wilbeam v. Ashton 
(1807), 1 Camp. 78, N. P. 

Annotation Reid. Harrison t>. Wright (1811), 13 East, 343. 

642. .] — In assumpsit upon a 

memorandum for a charterparty, describing the 
agreement of deft., the shipowner, to proceed with 
all convenient speed to a foreign port, & there 


agreement ; & that the purchaser was 
entitled to that sum or to an injunction, 
but not to bbth. — Snider v. Mo 
Kklvey (1900), 27 A. H. 339.— CAN. 


636 ii. .)— Deft, in an 

action on a building contract admitted 
the claim, but counter-balanced for 
£20 damages for delay in the comple- 
tion of the work. The contract 
provided that the contractor should 
pay or allow to tho employer £1 per 
day as liquidated Sc ascertained 
damages for ovory day, excluding 
Sunday, that the works should remain 
unfinished after the time specified. 
Sc also provided that any question 
touching the construction of this 
contract should be settled & be 
determined by tho award of one 
referee : — Held : the right to damages 
for delay was regulated Sc the amount 
fixed by the contract, & a reference to 
arbn. was not a condition precedent 
to the doft.’a right to recover on his 
counter-claim. — Coleman v. Patter- 
son (1910), 30 N. Z. L. R. 353.— N.Z. 

636 ill. J Whether for every 

breach. 1 — Pltfs. being indebted to deft, 
in 680,000, & to other persons (whether 
partnership or individual dobts) in an 
amount not exceeding 62,160, by deed 
dated Oot. 1859, in consideration of a 
releaso of tho 680,000 & of 64,000 paid, 
assigned to deft, all their stock-in- 
trade, etc., with a covenant on deft.’s 
part to indemnify the pltfs. from all 
debts & domands not exooeding 62,160 ; 
& a further covenant by both pltfs. 
Sc deft, for 64,000 as liquidated 
damages for tho performance of the 
covenants on both sides contained in 
the deed : — Held : the sum of 64,000 
was not a debt duo as liquidated 
damages upon each broach of the 
covenant. — Rutherford v. Stovel 
(1862), 12 C. P. 9.— CAN. 

638 1. Amount of loss sustained.] 

— Where two persons entcrod into an 
agreement for a certain quantity of 
hops yearly, for five years, Sc agreed 
that each should be bound to tho 
other for the faithful performance of 
the contract in tho sum of 6200 : — 
Held : the sum named must bo 


treated as a penalty. Sc not as liqul- 
dated damages ; 8c therefore, that the 
pltf. suing for non-delivery might 
recover beyond the 6200. — Slkeman 
v. Waterous (1873), 23 O. P. 195.— 
CAN. 

638 ii. In 1874 the 

county of H. gave to the H. Ry. Co. 
a bonus of 665,000 to be used in the 
construction of the railway, upon the 
condition that the company should 
remain independent for twonty-one 
years. In 1888 the H. Ry. Co. 
became in effect merged in the Q. Ry. 
Co., Sc ceased to be an independent 
line : — Held : there had been a breach 
of the condition, entitling pltfs. to 
reoover the whole amount of the 
bonus as liquidated damages. — H Al- 
ton County v. Grand Trunk Ry. 
CO. (1891), 19 A. R. 252 ; 21 S, C. R. 


716.— CAN. 


538 til. .] — Under a cove- 

nant contained in a lease granting a right 
of way over certain lands to a railway 
co. for tho purpose of a switch, the 
lessees on default in removing tho 
tracks Sc ties from the land within 
fifteen days from the termination of 
the lease, wore to forfeit to the lessor 
65 a day as liquidated damages, & not 
as a penalty, for oaoh day after the 
time that the premises should remain 
in any way obstructed : — Held : such 
damages were liquidated, but this was 
a ease to award actual damages 
estimated on a liberal scale. — Towns- 
end v. Toronto Hamilton & Buffalo 
Ry. Co. (1896), 28 O. R. 195.— CAN. 

538 iv. .] — A contract for 

the >ale of 1,500 tons of coal to be 
paid for in car load lots as ordered 
within a fixed period contained the 
following provision : & for the insuring 
of the more effectual performance of 
this agreement, tho purchasers further 
agree to pay to the vendors the sum 
of 61 as a penalty by way of liqui- 
dated damages for every ton of the 
full amount not ordered & paid for 
by them on Apr. 1, 1907: — Held: 
tho oontraot should be construed as 

S rovlding for the payment or 61 per 
m as a penalty only & as pltfs. had 
suffered no damages from the refusal 
of the defts. to take the whole 1,500 
tons, they could recover nothing. — 
Brook v. Royal Lumber Co. (1907), 
17 Man. L. R. 351.— CAN. 

538 v. .] — In consideration 

of the purchase by pltfs. of part of 
the stock in trade of a hardware 
business defts. covenanted with pltfs. 
that they (defts.) would not carry 
on tho business of hardware merchants 
in the village or elsewhere within 
5 miles thereof for a period of 1 0 years, 
etc. ; & for tho due performance of the 
agreement the parties agreed that 6500 
should be tho measure of damages for 
tho breach therooC, Sc that sum should 
be recovered by pltfs. as liquidated 
damages 8c not as a penalty : — Held : 
notwithstanding tho use of the words 
liquidated damages the 6500 was a 
penalty. Sc for the breach of the 
covenant pltfs. were entitled only to the 
actual damage sustained. — Townsend 
u. Rumball (1909), 1 O. W. N. 47 ; 
9 O. L. R. 433.— CAN. 


538 vi. .] — An agreement 

"by which pltf. agreed to out & deliver 
a specified number of logs provided 
inter alia that 10 per oent. of the 
prioe should be retained by defts. 
until tho completion of the contract : — 
Held : this provision was not in the 
nature of a penalty, but that defts. 
were entitled to retain 10 per cent, by 
way of security tor any damages they 
might bus tain by reason of the non- 
pertorm&noe of the agreement to 
deliver a specified quantity of ties. Sc 
they would be entitled to retain a 
portion of the 10 per cent, equal to the 
amount of damages they could show. — 


Qiese Brothers v. Bell Sc MoPhee 
(1915), 33 W. L. R. 300.— CAN. 

538 vii. .] — MadhubChun- 

der Roy v. Lukhee Jellance (1868), 

9 W. R. 212.— IND. 

538 viii. Where the par- 

ties to a contract have, in anticipation 
of a breach, expressly determined by 
agreement what shall be the Bum 
payable as damages for tho breach, 
the ct. is not bound to award such sum 
for a breach, but may award reasonable 
compensation not exceeding such sum. 
As a general principle, compensation 
must bo commensurate with tho 
injury sustained. — Nait Ram v. Shib 
Dat (1882), I. L. R. 6 All. 238 — IND. 

538 ix. .] — Though a con- 

tract stipulate for ’a sum of liquidated 
damages the ct. may, in the exercise 
of its equitable jurisdiction, modify 
the amount if it is exorbitant. In 
the goneral case where the facts are 
simple & admitted it lies with the ct. 
to modify the damages ; but if the 
facts require to be ascertained by 
evidence with reference to the consti- 
tution of the contract Sc the position 
of the parties the ct. may call in the 
aid of a jury. — Forrest & Barr v. 
Henderson Coulborn Sc Co. (1869), 

8 Macph. (Ct. of Sess.) 187 ; 42 Sc. 
Jur. 89.— SCOT. 

538 x. .1 — An agreement 

between two persons for the lease of 
an hotel provided : — Both parties 
hereto bind & oblige themselves to 
implement their part of this agree- 
ment under the penalty of £50 to bo 
paid by the party failing to the party 
performing or willing to perform over 
& above performance. The tenant 
having refused to carry out the agree- 
ment at all, the landlord claimed 
damages for breach of contract to the 
amount of over £300 : — Held : the 
landlord's claim for damages was not 
limited to the amount mentioned in the 
penalty clause. — Dingwall v. Bur- 
nett, [1912] S. C. 1097.— SCOT. 

538 xi. .) — Cape Town 

Council v . Linder (1887), 6 S. C. 
410.— S. AF. 

538x11. .] — Otto v. Late- 

GAN ( 1892), 9 S. C. 250.— S. AF. 

538xiii. .]— Pltf. who claims 

a penalty in terms of a contract is not 
entitled to recover it or any part of 
it, without proof of the amount of 
damage sustained by him by reason 
of the breach of contract. — Post- 
master General v. Van Niekerk, 
[1918] C. P. D. 378.— S. AF. 

538 xiv. .] — A stipulation in 

a mtge. bond that the debtor on 
failure of payment of his debt shall 
pay collection costs should be treated 
as a penalty Sc the creditor is therefore 
entitled to reoover only the actual 
I loss which he has sustained through 
the debtor's breach of contract. — 
Fraser (D. Sc D. H.), Ltd. v. Walter 
l (1916), App. D. 494.— S. AF. 
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toad within twenty running days, a cargo from 

S ltf. s factors, & therewith, return home, & in 
fteen running days deliver the same, on payment 
of certain freight, concluded with a certain penalty 
for non-performance : — Held : pltf. might recover 
damages on the breach of the contract, in deft/s 
not permitting the vessel to proceed on the voyage, 
beyond the amount of the penalty. — Harrison v. 
Wright (1811), 13 East, 343 ; 104 E. R. 402. 

wall Rederiakt. Luggudo, [1915] 
57 ?' B * 66 ‘ Beckham v. Drake (1849), 2 H. L. Cas. 

a - — * : — 7 •] — Charterparty con- 

tained the following clause : “ Penalty for non- 
performance of this agreement proved damages, 
not exceeding estimated amount of freight ” : — 
Held : . the clause provided a penalty & not a 
limitation of liability & did not prevent the party 
complaining of non-performance from recovering 
the actual damages though exceeding the esti- 
mated amount of freight. — Wall v. Rederiaktie- 
bolaget Luggude, [1015] 3 K. B. 06; 84 
L. J. K. B. 1663 ; 114 L. T. 286 ; 31 T. L. R. 487 ; 
13 Asp. M. L. C. 271 ; 21 Com. Cas. 132. 

Annotation Appr vd. Watts, Watts v. Mitsui Co., [1917] 
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, , •] — A clause in a charter- 

party which provides : “ Penalty for non-per- 

formance* of this agreement proved damages not 
exceeding the estimated amount of freight,* * 
is a penalty clause only & cannot be read as a 
limitation of the right to recover proved damages.—— 
Watts, Watts & Co., Ltd. v. Mitsui & Co., Ltd., 
[1917] A. C. 227 ; 86 L. J. K. B. 873 ; 116 L. T. 
353 ; 33 T. L. R. 262 ; 61 Sol. Jo. 382 ; 13 Asp. 
M. L. C. 580 ; 22 Com. Cas. 242, H. L. ; revsg. 
S. 0. sub nom. Mitsui & Co., Ltd. v. Watts, 
Watts & Co., Ltd., [1916] 2 K. B. 826, C. A. 

Annotations : — Retd. Montevideo Gas 8c Brydock Co. v. 
Clan Lino Steamers (1921), 37 T. L. R. 544. Mentd. The 
Svorono (1917), 33 T. L. R. 415; Russian Bank for 
Foreign Trade v. Excess Insce., [1918] 2 K. B. 123 ; 
Hackney B. C. v. Dor*. [1922] 1 K. B. 431. 

.] — See Bonds, Vol. VII., pp. 213- 


215, Nos. 551-572. 

545. Mode of — Action of debt for penalty — 
Or action on the case.] — Winter v. Trimmer, 

No. 539, ante. 

546. 

388, ante. 


-.] — Lowe v . Peers, No. 


Part VII. — Pleading, Proof and Assessment. 


Sect. 1.— PLEADING AND PRACTICE. 

Nee, generally. Pleading & Practice; R. S. C., 
Ord. 19, r. 4, Ord. 21, r. 4. 

647. Damages need not be denied — R. S. C., 
Ora. 21, r. 4 .] — Wood v. Durham (Earl), No. 378, 
ante. 

548. .] — it never was, & is not now, 

necessary to plead to damages, they are always in 
issue without plea, see Ord. 21, r. 4 (Lawrence, J.). 


— Goldrei, Foucard & Hon v . Sinclair & 
Russian Chamber of Commerce in London 
(1917), 87 L. J. K. B. 261 ; 118 L. T. 147 ; 33 
T. L. R. 318 ; affd., [1918] 1 K. B. 180, C. A. 
Annotation : — Mentd. Parr v. Snell, 11923] 1 K. B. 1. 

549. Special damage — Must be pleaded.] — 
Sippora v . Basset (1664), 1 Hid. 225 ; 82 E. R. 
1071. 

Annotation : — Retd. Anon. (1729), 1 Barn. K. B. 302. 


PART VII. SECT. 1. 

t 64 ? i\ s P eciai damage — Must be 
pleaded.]— -Evidence of special damage 
l n al>l0 fulfil a contract 

for the delivery of logs, is not admissible 
under an allegation in the declaration 
that pltf. was prevented by tho act 
°f deft, from getting tho logs to 
market. 8c thereby lost the freight & 
salOi.thereof.— H ° W e v. Titus (1849), 
I All. 326. — CAN* 

549 ii. .] — Where a party 

seeks to recover compensation not in 
the nature of general damages, to be 
lort to the discretion of the jury, but 
in the shape of particular damages 
specially contracted for by the agree- 
ment itself, he should aver in his 
declaration notice to deft, before 
action brought of such particular 
damages Sc the amount. — Henderson 
^Nichols (1849), 5 U. C. R. 398.— 

549 iii. When there is 

a special count Sc common count in 
the declaration the effect of the special 
count being bad, when the general 
damages have been assessed is, that 
there must be a venire de novo , unless 
R can be said that the verdict was 
given wholly upon evidence applicable 
to the common count alone Sc not to 
special count. — D odge v. Muir 
(1850), 7 U. C. R. 326. — CAN. 

540 |v. —■ — — — .] — In a special 
action on the case for obstructing an 
inquiry into the financial affairs of a 
township ; — Held : upon the declara- 
tion the damage was sufficiently 
Btated. — E ast Nissouri Township v. 
Horseman (1858). 16 U. C. R. 656.— 
CAN. 


549 v. 


•.] — Where special 


damage is claimed in consequence of an 
unlawful imprisonment by a justice 
of the peace it should be stated in the 
notice of action, otherwise evidence 
cannot be given of it. — Sewell v. 
Olive (1859)/4 All. 394.— CAN. 

649 vi. .] — Special damage 

must bo alleged. — Firth v. Fitz- 
patrick (1866), 6 All. 348.— CAN. 

549 vii. .] — In replevin for 

iron, pltf. cannot recover for loss 
sustained by not being able to get tho 
iron at a certain time, for the purpose 
of manufacturing it, unless such 
special damage is alleged in the 
declaration. — Bomvillk v. Keavan 
(1871), 2 Han. 392.— CAN. 

549 viii. The object of 

stating special damage in a declaration 
is that deft, may be enabled to meet 
the charge if it is false ; Sc therefore 
where the law does not necessarily 
imply that pltf. has sustained damages 
by the act complained of, it is essential 
to the validity of the declaration that 
the damage should be stated with 
particularity. Sc accuracy. — Mull is 
v. Rose (1876), 3 Pug. 384. — CAN. 

549 fat. -.] — No special dam- 

ages having been pleaded, the evidence 
as to such damages, having been 
objected to, was inadmissible, « there- 
fore a new trial should be granted. — 
Dominion Telegraph Co. v. Silver 
(1881), 10 S. C. R. 238.— CAN. 

549 x. .] — To an action 

upon a promissory note given for the 
price of a wire-binding machine deft, 
pleaded by' way of counterclaim a 
warranty given upon the sale of the 
machine by pltf. Sc a breach of such 
warranty, claiming as damages loss 
of profits which he would have made 


by hiring the machine to others, 
expense incurrod in endeavouring to 
make tho machine fit for use. Sc 
expense to which ho was put Sc loss 
sustained in tho cutting & binding of 
his own corn : — Held : particulars of 
the damages alleged should be given. — 
Elliott v. klouuK (1886), 3 Man. L. R. 
674.— CAN. 

549 xi. .]— Where special * 

damagos are sought to be recovered 
in an action of libel, or for verbal 
slander, whore the words are action- 
able per sc such special damage must 
be alleged Sc pleaded with particularity, 

Sc iu case of special damage by reason 
of loss of custom tho names of the 
customers must be given or otherwise 
evidence of the special damage is 
inadmissible. — Ashdown v. Manitoba 
Free Press Co. (1890), 20 S. C. R. 
43.— CAN. 

649 xii. .] — In an action for 

libel in the way of trade pitfs. did not 
allege special damage : — Held : no 
evidence of special damage would be 
admissible at the trial. — B lachford 
v. Green (1891), 14 P. R. 424.— CAN. 

549 xiii. .] — In an action of 

libel pitfs/ statement of claim alleged 
special damage : — Held : as special 
damage was alleged in direct terms, 
pltf 8. would be allowed to prove that 
allegation. — Acme Silver Co. v. 
Stacey Hardware Co. (1891), 21 0. R. 
261.— CAN. 

549 xiv. .] — In an action for 

damages for breach of contract, evi- 
dence is not admissible of any damages 
which the law would not imply from 
such breach, unless the declaration 
contains an averment of the special 
damages sustained, or of such facts 
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Sect. 1 .— Pleading and practice. Sect. 2.] than he had claimed & the ct. avowed «n «y 

— ES — — v oll1 ment so as to include the additional amount.— 

550 .] -—Deft., a who held ^ Y att v. Roshervelle Gardens Oo. (1880), 

goods taken in execution, delivered them to pltfs., om r n 9«9 


assignees of a bkpt., after an action of trover had 


-.] — Petitioner in a suit for 


been commenced by them ; pltfs. accepted the - , f morriaire claimed £500 damages from 

goods without condition :-Hetd : they could not the 

recover in the action more than nominal damages, ° allowed petitioner to amend his claim to that 
at aU events not without ^leging specif damage Mo^ka & Barclay (1893), 

in the declaration. — M oon v, Rap hae l (1835), m t -p 

2 Bing. N. 0. 310 ; 1 Hodg. 289 ; 2 Scott, 489 f 557 Undefended divorce suit - 

6 L. J. O. P. 46 5 . 132 E. R. 122. Humm’nn* for leave to amend.1 — Where in an unde- 


5 L J. 0. F. 40 ; 132 E. R. 122. Q 1imrnnnv # nr u AV a amend.1 — Wherein an unde* 

^nmtaHons £-0>i*d. M ? n 0 ^ fended case damages are assessed at a higher 

17 0. bTn. 8. 280. figure than that claimed m the petition, a summons 

551. .] — Special damage may be must be taken out by petitioner, if he desire to 

recovered in trover, if laid in the declaration. — amend his claim, asking for leave to amend & 
Bqdley v. Reynolds (1846), 8 Q. B. 779 ; 15 ro-serve the petition. — Beckett v. Beckett & 
L. J. Q. B. 219 ; 7 L. T. O. S. 01 ; 10 Jur. 310 ; Jones, [1901] P. 85 ; 70 L. J. P. 17 ; 84 L. T. 


115 E. R. 1006. 

Annotations : — Apprvd. Wood v. Bell (1856), 5 E. & B. 772. 
Befd. France v. Gaudet (1871), L. R. 6 Q. B. 199. 

552 . To be admitted In evidence.]— 


272 ; 17 T. L. R. 120. 

See, generally, Husband & Wife. 

558. Application for, necessary.] — 

In an action for libel pltf. claimed £1,000 damages. 


Rustell v . Macquistek (1807), 1 Camp. 49, n., No defence was delivered, & interlocutory judg- 
N* P. TYiftnfi was filmed for the damages to be assessed 

^ ”^ <rf pg 1 ^^[®^ n ^Lematoi rt ri843)i il 5 ,e Man* <> &’ G TO^I in the Sheriffs Ct. . The jury returned a verdict 
Heramings r. Gasson (1858), 27 L. J. Q. B. 252. for £2,500. Pltf. without applying to amend the 

553, ,] — Pltf.’s agent obtained statement of claim, signed judgment for this 

from deft, bank a promise to pay certain cheques amount : — Held : the judgment was bad. 
drawn by pltf. in consideration of his depositing When I look at the speeches of counsel for 
with it a store warrant in lieu of the cash which pltf. to the jury, I cannot but ^ regret that he took 
pltf. had instructed him to pay to the credit of the line he did, both in opening the case to the 
pltf.’s account. The store warrant belonged to jury, & also in his reply. I do not doubt that it 
pltf., was under pledge to the agent, & was had a very serious effect in inflazping the damages, 
accepted by the bank with full know? jdge of the damages which in my opinion are immoderate Ac 
circumstances. In an action for dishonouring the out of all proportion to the circumstances of the 
cheques: — Held: (1) evidence of special damage, case (Collins, M.R.). — Ghattell v. Daily Mail 
that is, of pltf.’s loss of custom & credit from Publishing Co., Ltd. (1901), 18 T. L. K. 105, 
particular individuals, was wrongly admitted, C. A. „ 

* . - . . . . i i . j , ii.. — 1 a*,* AnirroiTTV 


special damage not having been alleged ; (2) a 


In admiralty actions.] — See Admiralty, 


new trial would be directed unless pltf. consented Vol. I., pp. 158, 248, Nos. 008, 1759. 

that the damages should be reduced to £500, & Pleading matters In aggravation & mitigation 

in the event of his so consenting he would be of damages.] — See Part IV., ante. 


entitled to judgment for £500. — Fleming v. Bank In libel & slander.] — See Libel & Slander. 

of New Zealand, [1900] A. 0. 577 ; 09 L. J. P. C. Interrogatories.] — See Discovery, Inspection 

120 ; 88 L. T. 1 ; 10 T. L. R. 409, P. C. & Interrogatories. 

Annotation : — Manta. Re Gloucester Municipal Potn., 1900, 

Ford v. Newth, (1901 J 1 K. B. 683. 

554 , To prevent surprise at trial.]— 

Ratcliffe V . Evans, No. 16, ante . oonne 

555. Amendment of claim— Jury award larger SEC J* *•— ricuuf. 

sum than amount elalmed.] — In an action for Whether proof of actual damage essential.] 

damages the jury awarded the pltf. larger damages S ee Part II., S ect. 4 , ante. 

as would amount to a notification to Held: this did not neoossarily entitle 1 729. — N.Z. 

the deft, that the evidenco would be deft, to a new trial for excessive f. Whether fret action a bar to 

tendered. — Philip v. Metropolitan damages, & that pltf. must got rid of second. ]— A separate suit will not lie 

& Suburban II y. Co. (1893), 10 8. 0. tho difficulty occasioned by the verdict for damages apart from the cause of 

62.-— fl. AF. exceeding tho amount laid In the action out of .which those damages 


Sect. 2. — PROOF. 

Whether proof of actual damage essential.]- 


a. Larger sum awarded than ^ jR0W (1861 ), 

originally claimed — Amount not limited 10 C. P. 406. CAN. 

by notice of claim.] — Pltf., while walking 0 . .] — A statement oi 

on a wooden sidewalk on a street, claim mav be amended so as to increase 


amount laid in the | action out of .which those damages 
[Lde v. Crow (1861), ! arise. — Synda Mahomed Aboo v. 
\N, Lalla Bissessur Dyal (1874), 21 

.] — A statement of W. R. 154. IND. 


on a wooden sidewalk on a street, claim may be amended so as to increase r. General damages — No particu- 
trod on a decayed plank & sustained the damages claimed. — D oyle v. lars need be given.}— -A bill of par- 
injuries which would ©ripple her for New Zealand Candle Co., Ltd. tioulars not to be furnished in aotlona 


life. Judgment was given for pltf. 
for $3,000. Within a month after 


(1901), 19 N. Z. L. R. 023.— N.Z. 
d. Separate slanders must 


of tort, Sc when the declaration 
pointed out the cause of action, unless 


MM srv st-s? 

°that V Qhf \9here in ar/act Jon for^eiiered damages^ SuenuX &!not^^SedWoTp?5: 

. flAtiArAtA nlAndAPn Allnmw) ab d' 


the notice she was unaware that she wnere in an acuonior general damages, 

wouldbe "permanently orlppled:— separate slanders are alleged as 

Held: the damages she was entitled separate causes of action, separate 152, lR * 


aoman (1831), 4 Ir. L. Rec. 1st ser. 


to wore not limited to the amount damages should be claimed in respect 
claimed in her notice of intention to Mowbray 

sue which was in no way binding as d&15), 34 N. Z. L. R. 750. — N.Z. 

to measure of damages particularly *. Necessity to state in statement 
haying regard to her want of knowledge of claim the amount of damages claimed. ] 
of the extent of her injuries.— I vison —Under R. 117 It is necessary in 


of the extent of her injuries. — I vison 
e. Winnipeg City (1906), 4 W. L. R. 
63.— CAN. 


— Under R. 117 it is necessary in 
claims for unliquidated damages to 
mention in the statement of claim the 


Amendment of Haim .} — In amount claimed In an action for libel, 


trover, damages being laid in the though, sem 
declaration at $8,000, Sc the jury is different.' 
having found a verdict for $10,548 : — Zealan 


h. Liquidated damages — True amount 
must be stated on writ.] — In an action 
for liquidated damages, the true 
amount claimed as actually due must 
be stated on the back of the writ.— 
Mordant v . Ryan (1663), 5 Ir. Jur. 
274.— m. 

k. Assessment — Whether ven. fac. 
necessary.} — Smith u.Muirhrad (1851), 


the English practice 1$ U. C. R. 9.— CAN. 


on Tedutz v. New 


.] — OOKRICfALV. BOULTON 


Zealand Times, ( 1919 ) N. Z. L. R. j ( 1858 ), 16 U. O. R. 520 .— CAN. 
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559. Necessity for proof of special damage — 
Failure to pruvt— Right to general damages — 
Unless special damage gist of action.] — The 

principle ordinarily applicable to actions of tort 
is that pltf. is never precluded from recovering 
ordinary damages by reason of his failing to prove 
the special damage he has laid, unless the special 
damage is the gist of the action. — Mudhun Mohun 
Doss v. Gokul Doss (1860), 10 Moo. Ind. App. 
563 ; 19 E. R. 1085 ; sub nom. Doss v . Doss, 
14 L. T. 646 ; sub nom . Mudun Mohun Doss v . 
Gokul Doss, 14 W. R. 590, P. 0. 

Trade libel .] — See Libel & Slander ; 

Trade & Trade Unions. 

560. Action for maintenance.] — An 

action for damages for maintenance will not lie 
in the absence of proof of special damage. — 
Neville v. London “ Express ” Newspaper, 
Ltd., [1919] A. 0. 368 ; 88 L. J. K. B. 282 ; 120 
L. T. 299 ; 35 T. L. R. 167 ; 63 Sol. Jo. 213, H. L. 
Annotations: — Folld. Hickman v. Kent or Romney Marsh 

Sheepbreeders* Assocn. (1820), 37 T. L. R. 163. Mentd. 

Wild v. Simpson, (1019] 2 K. B. 544 ; Ellis v. Torrington, 

[1920] 1 K. B. 399 ; Weld*Blundell v. Stephens, [1920] 

A. C. 956. 

561. .] — Hickman v. Kent or 

Romney Marsh Sheepbreeders’ Assocn. (1920), 
37 T. L. R. 163, C. A. 

562. Not for injury to reputation of 

trading customer.] — In an action against a bank 
by a trading customer who had become bkpt. 
& his trustee in bkpcy. for damages for breach of 
contract, the jury found that the bank had agreed 
with the customer to supervise the financial side 
of his business during his absence on military service 
& to take all reasonable steps to maintain his 
credit & reputation, & had by its negligence in the 
discharge of its duties under this agreement caused 
the bkpcy. of the customer ; & they awarded 

pltfs. £45,000 odd damages for the loss occasioned 
to the bkpt.’s estate by the negligence of the bank, 
& £7,500 damages for the injury caused by that 


negligence to the bkpt.'s credit & reputation : — 
Held : (1 ) in the case of a trading customer, 

substantial damages were recoverable on this head 
of claim ‘without proof of special damage ; &, on 
the facts, that the damages were not excessive ; 
(2) as to the damages for the loss occasioned to the 
bkpt.’s estate, assuming that the damages were 
assessed upon a wrong basis, the bank was 
precluded by the course or the trial from demanding 
a new trial on this point. — Wilson v. United 
Counties Bank, Ltd., [1920] A. C. 102 ; 88 
L. J. K. B. 1033, II. L. 

Annotations : — Generally , Mentd. North Staffordshire Ry. v. 

Edge, [1920] A. C. 254 ; Prosperity v . Lloyds Bank (1023), 

39 T. L. R. 372. 

563. Admissibility of — Evidence of particular 
damage — Declaration of damage only general.] — 

Pltf. in an action of assumpsit may give evidence 
of particular loss sustained by breach of an 
agreement, if he have stated loss generally in his 
declaration : — Held : therefore evidence of loss 
of business by pltf.’s wife in her trade of milliner, 
was admissible as evidence of general damage, 
where no special damage on that ground was laid 
in the declaration, nor any customers named, nor 
any averment of her business introduced. — Ward 
v. Smith (1822), 11 Price, 19 ; 147 E. R. 388. 

564. Evidence of extra costs beyond taxed 

costs — With Intention of increasing damages — 
After verdict on writ of Inquiry.] — In ejectment, 
where deft, appears & pleads, pltf. having obtained 
a verdict, cannot, in the execution of a writ of 
inquiry to assess damages in an action for mesne 
profits, give in evidence the extra costs beyond his 
taxed costs, in order to increase the damages. — 
Brooke v . Bridges (1823), 7 Moore, 0. P. 471 ; 
1 L. J. O. S. C. P. 11. 

Annotation : — Reid. Symonds v. Page (1830), 1 Cr. & J. 29. 

565 . Contract void by Statute of Frauds — 

To prove value defendant placed on plaintiffs 
services.] — Pltf., by the first count, alleged that 


PART VII. SECT. 2. 

m. Necessity for proof — Sum agreed 
on by parties. }— Whore the contract- 
ing parties have agreed at what 
sum the amount of damages for 
breach of a contract shall be estimated. 
It is not necessary to prove the amount 
of loss sustained. — P almer v. Secre- 
tary of State for India (1867), 2 
Agra. 194.— IND. 

n. .] — Where a person sues 

for damages for injury done to his 
reversion, he must first prove that a 
legal tenancy exiBts between him & 
the tenant in possession ; &, in order 
to receive other than nominal dam- 
ages he must prove the nature & 
extent of his reversionary interest. — 
SURMAN V. KEAST & MCCARTHY, LTD. 
<1885), 3 N. Z. L. R. 326.— N.Z. 

o. Admissibility of — Personal in - 
juries — Evidence that plaintiff had 
family dependent on him,]— In an action 
to recover damages for personal 
injuries caused by deft.’s negligence, 
evidence of pltf. was admitted that he 
had a family who were dependent on 
him for their support : — Held : the 
evidence was rightly admitted. — 
Dkvir e. Curley (1882), 3 N. S. W. 
L. R. 322.— AUS. 

p. — Where damages are gene - 
red.) — Pltfs. declared against the 
sheriff for an eeoape, alleging that deft, 
took one M. under a ca. sa . upon a 
judgment recovered by them & with- 
out their consent voluntarily suffered 
him to eeoape whereby they lost the 
sum indorsed on the writ & were 
otherwise injured. Deft, pleaded not 
guilty on which pltfs. joined issue : — 
Held: the damages were general, & 
evidence as to the value of the debtor's 


custody to the pltfs. should have been 
received. — Kingan v. Hall (1865), 
24 U. C. R. 248.— CAN. 

q. .] — In an action on 

the case against a Roman Catholic 
clergyman, for publicly pronouncing 
pltf., who was owner of a mill, to be an 
excommunicated person, pltf. exam- 
ined witnesses to prove that after the 
excommunication he was avoided by 
his neighbours, Sc that his mill was 
deserted. The declaration did not 
specify the names of the persons who 
so avoided him or deserted his mill : — 
Held : general evidence of these two 
facts was properly received, on the 
ground that such evidence was not 
to be considered as evidence of special 
damage, but as evidence to show that 
the consequence which the deft, 
intended to arise from his act actually 
happened. — M'Loughlin v. Welsh 
(1846), 10 I. L. U. 19.— IH. 

r. Proof of loss of business .] 

— In an action claiming damages for 
the dishonour of cheques, evidence of 
the loss of particular customers is 
inadmissible unless the loss of those 
particular customers has been specially 
alleged. General evidence as, to loss 
of custom is alone admissible. — Bank 
of New Zealand v. Fleming (1898), 
18 N. Z. L. R. 1 .— N.Z. 

a. Sufficiency of.) — Pltf. giving evi- 
dence on his own behalf cannot be 
allowed to state that he has sustained 
a certain amount of damage by the 
act of deft. ; he should state the facts 
on which he relies to prove his damages 
from which the jury are to determine 
the amount. — Domvillb v. Keavan 
(1871), 2 Han. 392.— CAN. 

t. .1— Ryan v. James (1872), 


1 Pug. 122.— CAN. 

a. — — Proof of loss of profits .] — 
In an action by the owners of a ship, 
which when ready for sea has been 
run into Sc injured by another ship 
to recover for demurrage, loss of profits, 
& expenses Incurred whilst the ship 
was detained in port in consequence 
of the collision, pltfs. must prove that 
they sustained an actual Iobs, & give 
reasonable proof of the amount of 
such loss. The fact that the injured 
ship was in active employment, & 
loaded & ready to sail when the 
collision took place & that she was 
thereby delayed in reaching her port 
of destination, is not of itself sufficient 
to raise any presumption that she 
was prevented making any profits 
she would otherwise have earned.— 
Barque Strathkarn Co., Ltd. v. 
McIlwraith, McEacharn & Co., 
Ltd. (1895), 16 N. S. W. L. R. 94.— 
AUS. 

b. .] — When judgment 

is given In favour of the proprietor 
of a business for the loss of probable 
profits during a certain period it does 
not necessarily follow that the pro* 

E rietor should be held entirely unable 
> prove any loss of profit merely 
because he has not kept absolutely 
accurate accounts Sc his books are 
imperfect with respect to the operatmg 
expenses which should be deducted, 
from the probable income. Such 
books may be admitted in evidence « 
an allowance made for the defects, « 
it is also open to the proprietor to 
testify that he made a certain profit 
during a oertain period. The test!- 

- of - other. 


V U1 IMVU 

5 kind of business as to t 
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fleet. 2.— Prop/. Sect: 3 : Sub-eecte. 1 & 2.] 

by on agreement made between himself & deft., 
in. consideration that the pltf. would serve deft, 
as his clerk for a term of three years, deft, agreed 
to pay him the sum of £60, & averred performance 
of all conditions, etc., & assigned as breach the 
nonpayment by deft, of the £60. The second 
count was for wages payable by deft, to pltf. for 
work & services done by pltf. as the hired clerk 
oi deft. : although the agreement, not being 

toba performed within a year, came within 
B * & so » not being in writing could 
not be sued or recovered upon under the first 
count of the declaration, yet it was nevertheless 
evidence on quantum meruit , of the value of pltf.’s 
services, & might be referred to & taken into 
C ?j deration by the jury as the rule or measure 
of damages under the second count, & as showing 
fc he estimate which deft, himself had put upon 
nltf. s services. — Scarisbrick v, Parkinson (1869), 
20 L. T. 176 ; 17 W. R. 467. 

666. Sufficiency of— Trade libel— Evidence of 
general loss of business.] — Ratcliffe v. Evans, 
No. 16, ante . 


667 .]- 

& Co., [1909] W. N. 61. 


-CONCARIS V. 


Duncan 


Sect. 3.— ASSESSMENT. 

Sub-sect. 1. — In Generat „ 

668 . Powers of Jury.]— Lowe v. Peers, No. 388, 
ante, 

669. Duty of Judge to direct Jury.] — Hadley v. 
Baxendale, No. 101, ante, 

670. — — .] — Wilson v. Newport Dock Co., 
No. 109, ante, 

671. Heads of damage matter of law for court — 

Amount of damage matter of fact for Jury.] 

When a contract is broken & an action is brought 
for damages, the heads of damage are matter of 
law for the ct,, & the amount of damage under 


each head is matter of fact entirely for the jury 
(Pollock, C.B.). — Brady v . Oastler (1864), 3 
H. & C. 112 ; 33 L. J. Ex. 300 ; 11 L. T. 681 ; 
11 Jur. N. S. 22 ; 159 E. R. 469. 

Annotations : — Mentd. Chinnock v. Ely (1864), 5 New Rep. 

186 ; Ogle v. Vane (1868), L. R. 8 Q. B. 272. 

672. Where more than one issue.] — Although, 
where a fact is admitted as to one issue on the 
record, & denied as to another, the admission on 
the one issue is not evidence on the other ; yet, if 
the jury find both issues for pltf. they may, in 
estimating the damages on the whole case, take 
into their consideration what appear on the whole 
case to be the real facts of it. — Howard v, Gosset 
(1842), Car. & M. 380 ; 4 State Tr. N. S. 839, 
N. P. 

573. Effect of payment into court — Sufficient to 
cover pecuniary loss sustained — Where no special 
damage.] — Pltf. was a bookkeeper in the employ- 
ment of defts. who dismissed him without notice. 
Two months after his dismissal pltf. obtained a 
more lucrative situation. Upon his bringing an 
action for wrongful dismissal deft, paid £7 7s. 
into ct., which pltf. admitted was sufficient to 
cover his actual pecuniary loss, & the judge directed 
a verdict to be entered for defts. Upon a rule for 
a new trial, granted on the ground of the refusal 
by the judge to put the question, whether pltf. 
had been wrongfully dismissed or not, to the jury, 
& to allow them to assess the damages : — Held : 
where the amount paid into ct. was admitted to be 
sufficient to cover the actual pecuniary loss sus- 
tained by pltf., & no special damage proved, pltf. 
had no right to have any question left to the jury, 
& could not recover anything beyond the actual 
pecuniary loss sustained. — Walton v. Tucker 
(1880), 45 J. P. 23. 

674. Damages cannot be given against defendant 
—Where verdict in his favour.] — A jury cannot 
give damages against deft, when they have 
acquitted him of that which was the ground of 
action (Cockburn, C.J.).— Hill v, Finney (1865), 

4 F. & F. 610. N. P. 

Annotation : — Mentd. Davies v. Hood (1903). 19 T. L. R. 
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Interest as damages.] — See Money & Money- 
Lending. 


cost of materials & supplies is also 
admissible for what it is worth. — 
ANTomou v, Arnett, (1922) 1 

W. W. It. 609 ; 65 D. L. R. 061 ; 17 
Alta. L. R. 41.— CAN. 

•• ~ — ~ 7*1 — A pursuer with a 

view to the estimation of damages to 
establish the loss of profits during a 
particular period through broach of 
contract may show from the evidence 
of pereons engaged in a similar trade, 
though in a different quarter of the 
country what would have been the 
average profits realised during the 
period in question. — Watson v . Kid- 
?TON (18391. 1 Dunl. (Ct. of Sess.) 
1254. — SOOT. 

FART VII. SECT. 3, SUB-SECT. I. 

569 1. Duty of judge to direct jury .) — 
Precise directions should be given to 
the Jury as to what they should take 
into aooount in estimating the dam • 
ages.— Murray v. RoyalInburance 
CO. (1904), 11 B. C. R. 212.— CAN. 

669 li. .) — Although the amount 

of damages is in a very large sense in 
the hands of the Jury, it is necessary 
always, as a matter of law, to direct 
their attention to the rule which the law 
prescribes for tlieir guidance, & not to 
leave them under the belief that they 
need not make any inquiry as to the 
injury oooasioned to pltf., but are free 
to give whatever they think proper. — 
Watt v. MoQuaig (1905), 40 N. S. R. 


553.— CAN. 

6®.® ill* -7-7 .} — is prudent for the 
presiding judge in effect to instruct 
the jury in all cases that arguments or 
comments of counsel that arc not 
supported by the evidence should not 
receive any consideration & should be 
regarded by them as valueless, that 
counsel addressing them is not giving 
evidence. — Ryan v, Canadian Pacific 
llY. Co., [1919] 2 W. W. R. 368.— CAN. 

d. Each defendant as party to 
distinct contract — Damages assessed 
separately against each.) — Where the 
case of each deft, is as a party to a 
distinct contract it should bo decided 
on its own merits ; & it is wrong to 
make all defts. jointly & severally liable 
for damages.— Namasivaya Gurukka 

Miff (18m L L - B - 17 

•; Assessment -- Average of esti- 
mates stated by witness.}-- 1 The assess- 
ment of damages by taking the 
average estimate of the witnesses 
examined is wrong in principle.— 

siaa Vaio CITY 

f. Whole of the evidence to be 
considered in assessment.) — Dofta., 
bailiffs, were sued for selling under 
execution a horse which the pltf. 
ohgnfd 88 exempt. The horse was 
sold for 947.60 ; but pltf. Bwore it 
was worth 9120, & the purchaser 


swore that he considered it worth 
990 : — Held : the value of the horse 
was to be determined upon the whole 
evidence, Sc not only by the price it 
brought at the sale. — MoMabtin v. 
Hurlburt (1877), 2 A. R. 146.— CAN. 

g. Necessity for assessment.) — 
Uncertainty is not an insuperable 
obstacle in assessing damages. — Wal- 
ton v. Ferguson (1914), 28 W. L. R. 
657 ; 6 W. W. R. 557 ; 16 D. L. R. 
533.— CAN. 

b. Not in liquidated claim.) 

—In an action by the assignee of a 
bond, to which nonest factum is pleaded, 
pltf. need not have damages assessed, 
but may take a verdict for nominal 
damages, & issue execution for the 
amount of his debt. — MoElroy v. 
Getty (1869), 1 Han. 262.— CAN. 

574 i. Damages cannot be givA \ 
against defendant — Where verdict in his 
favour .] — There can be no assessment 
of damages where a verdict is found 
for deft, on an issue going to the whole 
cause of action. — Prynnr v. Carroll 
(1853), 10 U. C. R. 519.— CAN. 

k. No authority to assess — When 
no special venire.} — When*- the writ of 
trial is only to try the issue, Sc contains 
no special venire to assess damages, 
the jury have no authority to assess 
damages on breaches suggested. — 
Hunter v. Vernon (1850), 7 U. C. R. 
552.— CAN. 
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Sub-sect. 2. — By Court or Jury. 

575. Assessment by court — Damages for non- 
attendance of witness — 5 Eliz. c. 9, s. 12.] — The 
further recompense given by above Act, against 
a witness for non-attendance, must be assessed by 
the ct. out of which the process issued, not by the 
jury, or judge, at Nisi Prius . — Pearson v. Iles 
(1781), 2 Doug. K. B. 550 ; 99 E. R. 352. 
Annotations : — Mentd. Amey v. Long (1808). 9 East. 473 ; 

Mullett v . Hunt (1833), 1 Cr. Sc M. 752 ; Miller v. Knox 

(1838), 4 Bing. N. C. 574. 

570. On interlocutory judgment — With 

assent of plaintiff.] — Gould v . Hammersley 
(1811), 4 Taunt. 148 ; 128 E. R. 285, Ex. Ch. 

577. Master — Not where amount speculative.] — 

Morgan u. Elstob (1843), 1 L. T. O. 8. 252. 

578. Where matter of simple computation.] 

— Upon an interlocutory judgment for pltf. in an 
action on a covenant to pay to pltf. all such sums 
as should be received by deft., a sequestrator, 
& be at his disposition from time to time, in part 
or in full satisfaction of a certain debt due to 
pltf. : — Held : the rule nisi for reference to the 
Master to compute would not be made absolute. 

This involves something more than a simple 
computation, & the rule cannot be supported 
(per Cur.). — Smith v. Nesbitt (1845), 2 C. B. 280 ; 
15 L. J. C. P. 31 ; 0 L. T. O. S. 154 ; 135 E. R. 955. 

See , noio, R. S. G., Ord. 30, r. 57. 

Official referee.] — See R. S. C., Ord. 30, r. 57 a. 

579. Province of Jury.] — Damages are peculiarly 
for the jury. — Page v . Rattcliff (1832), 1 
L. J. C. P. 57. 

580. .] — In trover for the value of a 

quantity of tobacco, the estimate of value given 
by pltf.'s witnesses was higher than the estimate 
given by the witnesses for deft. & the jury gave an 
amount of damages according to neither estimate, 
but upon a mean between the two estimates : — 
Held : the verdict would not be disturbed. — 
Phillips v. Hatfield (1840), H. & W. 55. 

581. .] — It is for the jury to measure the 

damages. If they give a larger sum than is proper 
we can reduce it (Pollock, C.B.). — Hawkins v . 
Harwood (1849), as reported in 14 L. T. O. S. 
273. 

582. .] — Pltf. brought his action against 

the railway co. for non-delivery of certain goods 
sent for the purpose of exhibition at an agri- 
cultural meeting : — Held : it was right to leave 
the amount of damages to the jury. — C awley v . 
North Staffordshire Ry. Co. (1850), 20 

L. T. O. S. 222 ; 20 J. P. 72. 

583. .] — The question of damages is 

entirely within the province of the jury, & the ct. 
will not in such a case interfere with their finding 
upon it. — S aunders v . London & North-Western 
Ry. Co. (1800), 2 L. T. 153. 


5 s4 - J—By agreement under seal between 
pltf. & defts. testator, the latter agreed to grant a 
lease for sixty years of certain tenements then in 
pltf. s possession, as tenant from year to year. 
After testator’s death defts. repudiated the 
alleged agreement, contending it was a forgery, 
& recovered judgment in an action of ejectment 
in the county ct. Pltf. thereupon gave the 
following notice “ I hereby give you notice this 
day that I give up possession of all the land, 
according to the judge’s order, that I now hold of 
the late J . S. (Signed) G. S.” Pltf. having brought 
an action in this court on the agreement, the judge 
told the jury that this notice amounted to an 
abandonment of all pltf.’s claim under the agree- 
ment, & that if they found the agreement had been 
signed by testator, he was only entitled to nominal 
damages : — Held : this was a misdirection as the 
amount of damages ought to have been left to the 
jury. — Smith v. Symonds (1800), 1 L. T. 299. 

585. .] — To an action claiming special 

damages for the non-delivery of goods within a 
reasonable time, defts. admitting their negligence 
to have been the cause of the non-delivery, paid 
£10 into ct. The judge left it to the jury to say 
whether the £10 paid into ct. was a sufficient 
compensation for the pecuniary loss pltf. had 
sustained, pointing out that the law did not 
entitle pltf. to recover under some of the heads 
of liis claim, & that on the evidence there was no 
pretence for saying that he had sustained any 
substantial loss. The jury having given a verdict 
for £5 beyond the £10 paid into ct. : — Held : the 
amount of damages was a question for the jury, 
&. had been properly left to them. — Adams v. 
Midland Ry. Co. (1801), 31 L. J. Ex. 35; sub 
nom. Adams v. Great Western Ry. Co., 10 
W. R. 84. 


580. ,] — The jury must define the amount 

of damages. — Wilson v. Reed (1800), 2 P. & F. 
149, N. P. 

587. .] — Brady v. Oastler, No. 571, ante . 

588. .] — Kelly v. Sherlock, No. 822, post . 

589. .] — The question of damages is so 

peculiarly the province of the jury that the ct. 
will not set aside a verdict on the ground of 
excessive damages, even where they may appear 
disproportioned to the condition of pltf., & where 
the ct. might not itself have awarded them so 
liberally. — Evans v. Davies (1809), 17 W. It. 079. 

590. .] — The assessment of damages is 

peculiarly the province of the jury (Lord Hek- 
schell, 0.). — Davis v . Hhepstone (1880), 11 
App. Cas. 187 ; 55 L. J. P. C. 61 ; 55 L. T. 1 ; 
50 J. P. 709 ; 34 W. R. 722 ; 2 T. L. R. 380, P. 0. 


Annotations : — Mentd. Pankhurst v. Sowler (1886), 3 T. L. R. 
193 ; Joynt v. Cycle Trade Publishing Co. (1904), 91 
L. T. 155. 
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575 i. Assessment by court .] — A 
judge who has jurisdiction to try the 
issues of fact in any case may at the 
same time assess the damages, & it is 
not necessary to summon a jury for 
that purpose. — Woollacott v. Win- 
nipeg Electric Street Ry. Co. (1895), 
10 Man. L. R. 482.— CAN. 


579 i. Province of jury .] — In assess- 
ing damages for the death of a de- 
ceased the jury added a clause for the 
amount to be paid in instalments, 
to cease in the event of 


ath or re -marriage : — Held : such 

an addition to their finding should 
be considered as mere surplusage & 
beyond their Jurisdiction.— W aldron 
v. Elfros Rural Municipality, 
11922] 3 W. W. R. 1227 ; 70 D. L. R. 
726.— CAN. 


579 JL .]— In actions for personal 


torts, the jury, although their power is 
not despotic, have groat latitude ou 
the question of damages, Sc the ct. 
will not interfere to disturb a verdict 
on the ground of excessive damages, 
unless the damages given are out- 
rageous or flagrantly excessive, Sc out 
of all proportion to the position of the 
parties Sc the circumstances of the 
case. In such cases the jury may 
properly give extra damages of a 
vindictive, exemplary, or punitive 
character. — M cComb v. Low, 1 J, R* 
49.— N.Z. 

579 ill. .] — The question of 

amount of damage for non-performance 
of a contract of sale is not confined to 
the difference between the contract 

E rice & the market price on or about 
tie day on which the contract was 
broken, but is to be left to the jupr 
for consideration, upon all the cir- 


cumstances of the case, of what will 
best compensate the party. — Dunlop 
v. Higgins (1848), 6 Boll. So. App. 
195 ; 20 So. Jur. 279.— SOOT. 

579 Iv. .1 — On motion for ex- 

penses. it was pleaded that the damages 
were too high : — Held : the amount 
awarded did not enter into this ques- 
tion ; to allow it to do so would be 
taking the question of damages out of 
the jury's hands. — Beatson v. Drys- 
dalk (1819), 2 Murr. 151.— SOOT. 


579 v. .] — Where parties were 

mutually to blame, & inflicted injuries 
on each other, Sc raised counter-actions 
of damages, which were sent to trial 
together, the jury, in the circumstances, 
found a verdict in favour of each 

S ursuer in the action raised by him, 
: assessed the damages in each action 
at one shilling. — Dick v. Small (1835), 
13 Sh. (Ct. of Sees.) 1134.— SOOT. 
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Damages. 


Sect , 8. — Assessment : Sub-sects. 2 <fc 3 f A.& 2L] 

691# .] — An action was brought by a 

servant against his master & his master’s wife, 
for a libel in an indorsement upon a written cha- 
racter given to the servant by his previous 
employer, which the servant had handed to his 
master when he entered his service, & also for 
malicious defacement of the document. At the 
trial before a jury, the judge held that there was 
no publication of the libel, & as to the defacement 
of the testimonial, he withdrew the case from the 
jury, & awarded to pltf. the nominal damages of 
one shilling only: — Held : the judge was wrong 
in withdrawing the case from the jury, as the 
question of damages was entirely a question of 
fact for the jury. — Wennhak v. Morgan (1888), 
20 Q. B. D. 036 ; 67 L. J. Q. B. 241 ; 59 L. T. 28 ; 
62 J. P. 470 ; 30 W. K. 097 ; 4 T. L. B. 296, 
D. O. 

592. .]— Bray v. Ford, No. 737, post. 

See f also , Nos. 829, 830, post. 


Sub-sect. 3. — Computation op Damages. 

A. Time. 

See R. S. 0., Ord. 30, r. 68. 

593. From what time — Judgment by default — 
Defence withdrawn.] — Hope v. Booth (1863), 
21 L. T. O. S. 02. 

594. At what time — Contract repudiated — Date 
of acceptance of repudiation.] — Tredegar Iron 
& Coal Co., Ltd. v. Hawthorn Brothers & Co. 
(1902), 18 T. L. R. 710, C. A. 

Breach of contract for sale of goods.] — 

See Sale of Goods. 

Breach of contract in regard to stocks & 

shares.] — See Stock Exchange. 

695. — — Contract to be completed at specified 
time.] — A shipbuilding co., at the time of being 
wound up, was under a contract with a steam- 
packet co. to do certain repairs to a ship within a 
given time, & under orders obtained in the matter 
of the winding up the official liquidator was 
authorised to complete the repairs, the rights of 
all parties being reserved. The repairs not 
having been completed within the stipulated time, 
leave was given to the steam-packet co. to go in 
under the winding-up order & prove in respect of 
any damage that might have accrued from the 
delay : — Held : the time for ascertaining the 
damage was the time when the breach of contract 
came to an end, & not the date of the winding-up 
order. — Re Trent & Humber Co., Ex p. Cam- 
brian Steam Packet Co. (1808), 4 Ch. App. 112 ; 
38 L. J. Ch. 38 ; 19 L. T. 405 ; 17 W. R. 181, 
L. 0. 

Annotations : — Retd. Re Albert Life Assce., Bell’s Case, 

Kerr’s & Stubbs’ Cases, Bleaokley's Case, Craig’s Exors’ 

Case, Wilson’s Case (1870), L. R. 9 Eq. 706 ; Re Albert 


Life Assce., Cook’s Policy (1870), L. R. 9 Eq. 703. Hdntf. 
Re Paraguassu Steam Tramroad Co., Black, Hawthorn’s 
Case (1872). 27 L. T. 609; Re Phcenix Bessemer Steel 
Co., Ex p. Camforth Hcematite Iron Co. (1876), 4 Ch. D. 
108 : Barratt v. L. B. & 8. C. Ry. (1877). De Colyar’s 
County Court CaseB, 105 : Re Northern Counties of England 
Fire Insoe., Macfarlane’R Claim (1880), 17 Ch. D. 337 ; 
The Axgentino (1888), 13 P. D. 191 ; The Creta Holme 
(1897), 06 L. J. P. 166. 

B. Bute of Exchange . 

696. Amount due in foreign currency — Ex- 
pressly stipulated.] — Lands in Ireland were charged 
with a sum of £5,000 “ lawful money of Ireland.” 
0 Geo. 4, c. 79, for assimilating the currency of 
Great Britain & Ireland, was passed subsequently, 
& afterwards the money became raisable ; — Held : 
the money must be paid in Irish currency, according 
to the direction of the statute. 

In the case now the parties must have had some 
meaning and some intention when they say “ lawful 
money of Ireland.” I apprehend that they could 
mean nothing but this, that the £5,000 was to be 
paid according to the value of Irish currency 
(Wood, V.-O.). — Bourne v. Hartley, Bourne v. 
Mahon (1854), 2 Eq. Rep. 910 ; 23 L. T. O. S. 
219; 18Jur. 632. 

697. Legacy In rupees.] — Legacy by a 

will in India, if paid by remittance in this country, 
payment must be according to the current value 
of the rupee in India without regard to the exchange 
or the expense of remittance.— Cockerell v. 
Barber (1810), 16 Ves. 401 ; 33 E. R. 1059, L. C. 
Annotations : — Conid. Manners v. Pearson, [1898] 1 Ch. 581. 

Reid. Sluysken v. Hunter (1815), 1 Mer. 40. 

598. Date of judgment sited on.] — In an 

action brought in England to recover the value of 
a given sum in Jamaica currency upon a judgment 
obtained in that island ; the value is that sum in 
sterling which the currency would have produced 
according to the actual rate of exchange between 
J amaica & England at date of Jamaican judgment. 
— Scott v. Bevan (1831), 2 B. & Ad. 78 ; 9 L. J. 
O. S. K. B. 152 ; 109 E. R. 1073. 

Annotations : — Consd. Manners v. Pearson, [1898] 1 Ch. 581 : 
D1 Ferdinando v. Simon, Smits, [1920] 3 K. B. 409 ; 
Lebeaupin v. Crispin, [1920] 2 K. B. 714. Apld. Re British 
American Continental Bank, Credit General Liegeois* 
Claim, [1922] 2 Ch. 589. Raid. Bertram v. Duhamcl 
(1838), 2 Moo. P. C. C. 212 ; 8.8. Celia v. S.S. Volturno, 
[1921] 2 A. C. 544 ; Soc. des Hotels du Touquet-Paris- 
Plage v. Cumming, [1921] 3 K, B. 459 ; Uliendahl v. Pank- 
hurst Wright (1923), 39 T. L. R. 628. 

599, Award.] — In an action of 

trover, for billetfces paid to pltfs. by the Peruvian 
govt., & purporting to be of the value of $10,000, 
the cause was referred to arbn. ; & an award 
having been made in favour of pltfs., the ct. ordered 
the value of the billettes to be estimated by the 
prothonotary, at the rate at which they were 
current at the time of the award : — Held : such 
value was to be estimated as the value of a bill of 
exchange for the amount of the dollars specified 
in the billettes, upon a solvent house in* the country 


PART VIL SECT. 8, SUB ‘SECT. 8. — A. 

L At what time.} — The right 
principle in the assessment of damages 
is that they muBt be ascertained as of 
the date at which the oontraot should 
have been performed by defts. — 
Sharps v . Whits (1911), 18 O. W. R, 
801 ; 2 O. W. N. 849 : 25 O. L. R. 
298. — CAN. 

m. .] — Damages for a broach 

of oontraot must be caloulated with 


relation to the time of the breach, & 
not to any future time. — M kyler v. 
BOYD (1841), Arm. M. 8c O. 173.— 1R. 


n. To what lime.] — Damages should 
be assessed up to the date of Judgment. 
—Stalker v. Dunwioh Township 


(1888), 15 O. R. 842.— CAN, 


o. .] — Turner v. Burns (1894), 

24 O. R. 28.— CAN. 

p. — — .} — Where the cause of 
action is a continuing one, the dam- 
ages should be assessed up to the date 
of the delivery of the judgment. — 
Noble v. Turtle Mountain Muni- 
cipality (1905), 15 Man. L. R. 
614.— CAN. 

q. ,1-— Whether or not a High 

Ct. in India can award damages in 
respect *of a continuing cause of action, 
up to the date of its decree, subse- 

S uent successive accruals of an obliga- 
ion to contribute to a fund oould not 
be treated as falling within that 
description, & oould not be awarded 
in a suit where they had accrued due 


subsequently to its institution.— 
Fraser & Co. v. Bombay Icb Manu- 
facturing Co. (1904), I. L. R. 29 
Bom. 107. — IND. % 


, r. -.1— It is a proper direction 

In an action for damage to land by 
the fouling of a stream to direct the 
jury to assess damage arising subse- 
quent to the commencement of the 
action, as the effect of acts done before 
that time. Such prospective damages 
are recoverable, although, the lease of 
the pltf. has expired before the trial, 
where, being, a lease from the Crown, 
it contains a covenant to renew, & 
a purchasing clause. — Costello «. 
O'Donnell (1882), 1 N. Z. L. R. C. A. 
1Q5.—N.Z. 
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where they were issued, although they were at a 
considerable discount at the time of making the 
award. — Delegal v. Naylor (1881), 7 Bing. 400 : 
5 Moo. & P. 443 ; 9 L. J. O..S. O. P. 107 ; 131 E. R. 
178. 

Annotations : — Retd. Manners v. Pearson (1898), 46 W. R, 
498 ; S.S. Celia v. S.S. Voltumo, [1921] 2 A. C. 544. 

600. Date of Judgment.] — Pltfs., who were 

merchants in New York, sold to defts. in England a 
quantity of condensed milk for delivery on certain 
dates in 1918. Defts. committed a breach of the 
contract : — Held : the damages ought to be assessed 
at such a sum in sterling as would give pltfs. the 
proper compensation in dollars at the rate of ex- 
change prevailing on the date of the judgment. — 
Kirsch & Co. v . Allen, Harding & Co., Ltd. 
(1919), 89 L. J. K. B. 205 ; 122 L. T. 159 ; 30 
T. L. It. 59 ; 25 Com. Cas. 63 ; revsd. on other 
grounds (1920), 123 L. T. 105, C. A. 

Annotations : — Dbtd. Di Ferdinando v. Simon, Smits, [1920] 
3 K. B. 409. Consd. Lebeaupin v. Crispin, [1920] 2 K. B. 
714; Re British American Continental Bank, Lisser Sc 
Rosenkranz’s Claim, [1923] 1 Ch. 276. Rdfd. Barry v. Van 
den Hurk, [1920] 2 K. B. 709 ; S.S. Celia v. S.S. Voltumo, 
[1921] 2 A. C. 544. 

601. Day of trial.] — A cheque for 7,080 

francs (Paris) is a bill of exchange, being for a 
sum of money certain or which can be made certain 
within Bills of Exchange Act, 1882 (c. 61), s. 9 
(1) (d). The drawer cannot as between himself & 
an endorsee of the cheque, set up an oral agree- 
ment between himself & the original payee that 
the rate of exchange shall be that ruling at the date 
of the cheque. In an action on such a cheque the 
rate of exchange at which the amount of the judg- 
ment is to be calculated is that ruling at the day of 
the trial- -Cohn v. Boulken (1920), 30 T. L. R. 
707 ; 64 Sol. .To. 030. 

Annotations: — Consd. ’Ullondahl v. Pankhurst Wright (1923), 
39 T. L. R. 628. Refd. Re Chesterman’B Trusts, Mott v. 
Browning, [1923] 2 Ch. 466. 

602. Date of detention — Ship undergoing 

repairs due to collision.] — In an action arising out 
of a collision between an English ship & an Italian 
ship both ships were held to blame & the cross- 
claims for damages were agreed, subject to a 
question raised by the owners of the Italian ship 
as to the rate of exchange in respect of a claim 
calculated in Italian lire for detention during the 
period that the ship was undergoing repairs : — 
Held : the proper date for ascertaining the rate 
of exchange for the purpose of converting the 
amount payable into English currency was the 
date at which the detention occurred. — S.S. Celia 
v . S.S. Volturno, [1921] 2 A. C. 544 ; 90 L. J. P. 


385 ; 126 L. T. 1 ; 37 T. L. R. 060 j 15 Asp. 
M. L. G. 374 ; 27 Com. Cas. 10, H. L, ; ajm. 
S. 0. svb nom. Tiie Volturno, [1920] P. 447, 
454, n., C. A. 

Annotations : — Apld. Re British American Continental Bank, 
Goidzieher & Penso’s Claim, [1922] 2 Ch. 575. Oomd. Re 
British American Continental Bank, Credit General 
Lidgeois* Claim, [1922] 2 Ch. 589. Refd. Re British 
Amerioan Continental Bank, Lisser 8c Rosenkranz's Claim, 
[1923] 1 Ch. 276 ; Re Chesterman's Trusts, Mott v. Brown- 
ing, [1923] 2 Ch. 466. 

603. Date of breach.] — Defts. in 1891 

entered into a contract with M, to pay him 
monthly one cent, in Mexican currency per cubic 
metre of certain excavation works being done in 
Mexico, as & when payment should be received 
by defts. from the Mexican authorities ; & during 
M.’s life they duly paid him. M. died in June, 
1894 ; but he had no legal personal representative 
till May, 1890, when pltf. became his administrator. 

In an action for account brought by pltf. in 
June, 1890, the ct., on Nov. 4, 1897, declared that 
he was entitled to an account of what was due 
under the contract, & on Nov. 13 defts. delivered 
an account showing that 19,306 Mexican dollars 
were due to pltf. on Aug. 31, 1890, & offering to 
pay that amount in Mexican currency or in English 
currency at the rate of exchange on Nov. 13. On 
Aug. 31, 1890, the Mexican dollar was worth 
2 s. 0d., on Nov. 13, 1897, it was only worth la. lO^d., 
& pltf. refused defts.* offer, & contended that the 
value of the dollar should be ascertained at the 
several times the monthly payments became due, 
or, in the alternative, on Aug. 31, 1890 : — Held: 
(Vaughan Williams, L.J., dies.) pltf. was not 
entitled to have the dollars turned into English 
money until the amount due on taking the whole 
account was ascertained. — M anners v. Pearson 
& Bon, [1898] 1 Oh. 581 ; 67 L. J. Oh. 304 ; 78 
L. T. 432 ; 40 W. R. 498 ; 14 T. L. R. 312 ; 42 
Bol. Jo. 413, C. A. 

Annotations : — Apld. Dl Ferdinando v. Simon, Smits, [1920] 
3 K. B. 409. Consd. Lebeaupin w. Crispin, [1920] 2 K. B. 
714 ; Soc. des Hotels du Touquet-Paris-Plage v. Cumming, 
[1921] 3 K. B. 459 : S.S. Celia v. S.S. Volturno. [1921] 
2 A. C. 544 ; Re British American Continental Bank, 
Credit General Liogeois* Claim, [1922] 2 Ch. 589. Retd. 
Re British American Continental Bank, Goidzieher & 
Penso’s Claim, [1922] 2 Ch. 675 ; Re Chosterman’s Trusts, 
Mott v. Browning, [1923] 2 Ch. 466. 


604. .] — Defts. contracted to carry 

goods for pltf. from this country to Italy & deliver 
them there on Feb. 10, 1919, but in breach of their 
contract failed to do so, & converted the goods. 
In an action by pltf. # the ct. fixed the damages as 
the value of the goods in Italy on Feb. 10, namely, 


PART VII. SECT. 3, SUB-SECT. 3.— B. 

6001. Amount due in foreign cur - 
rency — Date of judgment .] — In an 
action brought in this province for the 
value of goods sold Sc delivered in 
E., pltf. is entitled to reoover such a 
sum in currency as will be equivalent 
to the demand in sterling money, 
according to the rate of exchange at 
the time of trial. — Campbell v. 
Wilson (1838), Ber. [416] 265. — CAN. 

600 ii. .]-— Pltf., a French 

advocate, living in France, rendered 
professional services there in 1912-13, 
to deft., living in Ontario, for which 
he charged a fee of 2,000 francs, & his 
claim in this action, brought in the 
County Ct., was for that sum. $400 
being stated by pltf. at its equivalent 
in Canadian money: — Held: pltf. 
was entitled to reoover only the 
equivalent in Canadian currency of 
2,000 francs. Sc not being money 
payable at a fixed time Sc place, most 
be determined according to the rate 
of exchange which preyailed when 
Judgment was given in the County Ct. 
— Quabtikr v . Farah (1921), 49 * 


O. L. R. 186 ; 64 D. L. R. 37. — CAN. 

s. Date of payment. ] — By 

its debentures deft, promised to pay 
at the Bank of M. at its principal 
offices in any of the following cities, 
namely, London. England, New York, 
U.S.A., Montreal, Toronto, or Regina, 
in Canada, the sum of £106 sterling 
on Mar. 1, 1938, Sc to pay interest at 
5 per oent. per annum on presentation 
at said bank of the interest coupons. 
Each interest ooupon promised to pay 
at the bank In any of the cities £2 10*. 
on the date specified therein. Pltfs. 
presented for payment at the bank at 
Toronto ooupons for interest then 
falling due amounting to £227 10*. 
Canadian money was then at a premium 
over English money : — Held : the 
amount of Canadian currency then, 
the date of maturity of the coupons, 
necessary to purchase in Toronto 
£227 10*. was sufficient to discharge 
deft's obligation. — Tobonto General 
Trusts Corps. v. Regina Crrr, [19221 
2 W. W. R. 986. — CAN. 

603 i. Date of breach.] — In a 

1 suit for damages caused to pltf. by 


I reason of negligence on the part of the 
second deft, as a common oarrier, it 
i was contended on behalf of the second 
; deft, that the loss caused to pltf. 

being in the first instance measurable 
I in sterling, Judgment must be based 
upon the rate of exchange prevailing 
on the date of the judgment : — Held : 
this contention must be overruled. — 
Dkkhari Tea Co., Ltd. v. Assam- 
Benoal Ry. Co., Ltd. (1921), I. L. R. 
48 Calc. 886.— IND. 

603 ii. .] — Where a pay- 

ment originating in one country is 
to be made in another country. Sc 
the currency denomination specified 
is the same in both countries, e.g. t 
U.S. Sc Canada, the role is that the 
payment must be made in the cur- 
rency of the country, where the money 
is payable, unless by express terms or 
neoessary implication payment in 
some other currency is required. Sc the 
rate of exchange must be taken as 
that of the date on which payment 



967.— CAN. 
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Sect 3. — Assessment: Sub-sect, 3, 2?.] 

190 lire per 100 lbs. : — Held : in arriving at the 
proper equivalent in British currency for the 
purposes of assessing these damages, the rate 
of exchange prevailing between the two countries, 
when the breach was committed, & not that 
prevailing at the date of the judgment, should be 
adopted. — Di Ferdinando v. Simon, Smits & Co., 
[1920] 3 K. B. 409 ; 89 L. J. K. B. 1039 ; 124 
L. T. 117 ; 30 T. L. R. 797 ; 25 Com. Cas. 37, 
C. A. 

Annotations : — Conid. The Volturno, [1920] P. 447. Reid. 
Barry v. van den Hurk, [1920] 2 K. B. 709 ; Lebeaupin 
v . Crispin, [1920] 2 K. B. 714 ; S.S. Celia v. S.S. Volturno, 
[1921] 2 A. C. 544; Soc. des Hotels Le Touquet-Paris- 
Plage v . Cummings (1921), 126 L. T. 513; Re British 
American Continental Bank, Credit General Liegeois’ 
Claim, [1922] 2 Ch. 589 ; Re British American Continental 
Bank, Goldzieher & Penso’s Claim, [1922] 2 Ch. 575 ; Re 
British American Continental Bank, Lisser & Rosenkranz’s 
Claim, [1923] 1 Ch. 276 ; Re Chesterman’s Trusts, Mott v. 
Browning, [1923] 2 Ch. 466. 

605. Not date of award.] — By each 

of two contracts, each dated May 16, 1917, C. & Co. 
sold to L. 2,500 cases of “ British Columbia 
Fraser river salmon.' 1 The first contract had the 
words “ the salmon to be the first 2,500 cases of 
4 -lb. flat pinks packed by the St. Mungo Cannery, 
Fraser river, during 1917 season." The second 
contract had a similar clause, except that the 
packing was to be by the Acme Cannery. No 
deliveries having been made under the contracts, 
the buyer claimed damages, & the umpire awarded 
him $12,500, to be paid in London at the rate 
of exchange ruling at the date of the award, 
namely, Feb. 24, 1920 ; — Held : the damages, 
assessed at $12,500, were payable in London 
at the rate of exchange ruling upon the date of the 
breach of contract, namely, Sept. 30, 1917, & not 
at the rate ruling at the date of the award. — 
Lebeaupin v. Crispin, [1920] 2 K. B. 714; 89 
L. J. K. B. 1024 ; 124 L. T. 124 ; 30 T. L. R. 739 ; 
64 Sol. .To. 052 ; 25 Com. Cas. 335. 

Annotations : — Consd. The Voltumo, [19201 P. 447. Refd. 
Di Ferdinando e. Simon, Smits, [1920] 3 K. B. 409 ; S.S. 
Celia r. S.S. Voltumo, [1921] 2 A. C. 544 ; Re British 
American Continental Bank, Goldzieher & Penso’s Claim, 
[1922] 2 Ch. 575. 


006 . .] — Where, upon the breach of a 

contract the person in default, whether seller or 
buyer, becomes liable for the payment of a sum of 
money in a foreign currency, the damages, for the 
purposes of an English judgment, must be assessed 
as at the date of the default, & the sum payable 
must be converted into English currency according 
to the rate of exchange prevailing at that date. — 
Barry t>. van den Hurk, [1920] 2 K. B. 709; 
89 L. J. K. B. 899 ; 123 L. T. 719 ; 36 T. L. R. 
003; 04 Sol. Jo. 002. 

Annotations : — Apprvd Lebeaupin v. Crispin, [1920] 2 K. B. 
714. Oontd. The Voltumo, 11920] T. 447. Refd. Di 
Ferdinando v. Simon, Smits, [1920] 3 K. B. 409 ; S.S. 
Celia v. S.S. Voltumo, [1921] 2 A. C. 544 ; Re British 
American Continental Bank, Goldzieher & Penso’s Claim, 
[1922] 2 Ch. 575. 

607 . ,] — A bank in England, hereinafter 

called the bank, contracted with appcts., a German 
bank, to deliver to appcts. on Dec. 31, 1920, specific 
amounts of American dollars & English pounds 
sterling against the delivery to the bank of specific 
amounts of Swiss francs & German marks. The 
appcts. performed their part of the contract, but the 
bank failed to deliver either the dollars or the ster- 
ling. On J an. 0, 1921 , the bank suspended payment, 
8c on Jan. 25, 1921, a compulsory winding-up order 
was made A a liquidator was appointed. The 
appcts. on Jan. 1&, 1921, to put themselves in a 
position to fulfil their obligations to customers 8c 
to minimise their loss, puiehased, && it was not 
disputed they were entitled to do, the American 


dollars 8c English sterling against the bank 8c p aid 
therefor German marks at the market price ruling 
on that day. On May 19, 1921, the appcts. at the 
invitation of the liquidator lodged their proof for 
a sum of English pounds sterling which repre- 
sented the German marks converted into English 
currency at the rate of exchange ruling on Jan. 25, 
1921, the date of the winding-up order. In Dec. 
1921, the liquidator, in pursuance of s. 214 of the 
Companies (Consolidation) Act, 1908 (c. 09 h pur- 
chased the same number of marks as the appcts. 
had expended in acquiring the undelivered cur- 
rencies, & on Jan. 5, 1922, in spite of the appcts.' 
proof, tendered that sum of marks to the appcts. 
in full satisfaction of their claim, which tender was 
refused. Owing to the rapid depreciation of the 
mark from & after Jan. 1921, the value of the 
marks converted into English currency at the date 
of the purchase & tender by the liquidator as com- 
pared with their value on Dec. 31, 1920, was 
approximately in the ratio of £5,000 to £20,000. 
Upon the appln. of the appcts. that the liquidator 
be directed to admit their proof : — Held : the 
claim was for damages for breach of contract to 
deliver American dollars & English sterling & not 
for a debt in German marks, & on the authority 
of In re British American Continental Bank , 
Goldzieher & Penso's Claim , No. 008, post , the 
appcts. were entitled to be admitted as creditors 
in the winding-up for the value of the marks in 
English sterling at the rate of exchange ruling 
on Dec. 31, 1920, the date of the breach, 8c were 
not bound to accept the tender of the marks made 
on Jan. 5, 1922 . — lie British American Conti- 
nental Bank, Ltd., Lisser & Rosenkranz's 
Claim, [1923] 1 Ch. 276 ; 92 L. J. Ch. 241 ; 128 L. T. 
727, C. A. 

Annotation : — Consd. Re Chesterman’B Trust*?, Mott v. Brown- 
ing, [1923] 2 Ch. 466. 

608. .] — Upon a claim in the winding 

up of a co., a bank, for damages for breach of 
contract to deliver foreign currency, the correct 
date when the claim ought to be converted into 
English currency for the purpose of ascertaining 
the amount for which the claimants were entitled 
to be admitted, as creditors is the date of the 
breach & not the date of the winding-up order. — 
Re British American Continental Bank, Ltd., 
Goldzieher & Penso's Claim, [1922] 2 Ch. 575 ; 
91 L. J. Ch. 760 ; 38 T. L. R. 785 ; 66 Sol. Jo. 
647, C. A. 

Annotations : — Folld. Re British American Continental Bank, 
Lisser & Rosenkranz’s Claim [1923] 1 Ch. 276. Refd. Re 
British American Continental Bank, Credit General 
Liegeois’ Claim, [1922] 2 Ch. 589 ; Re Chesterman’s Trusts, 
Mott v. Browning, [1923] 2 Ch. 466. 

609. Date when debt became due.] — 

Upon a claim in the winding-up of a co., a 
bank, in England for a debt, by way of over- 
draft, due from the bank to claimants, a Bel- 
gian co., in Belgium, in Belgian currency, the 
correct date on which that debt ought to be con- 
verted into English money for the purpose of 
ascertaining the amount for which claimants 
ought to be admitted as creditors is the date when 
the debt became due in Belgium . — Re British 
American Continental Bank, Ltd., Credit 
General Liegeois’ Claim, [1922] 2 Ch. 589 ; 
91 L. J. Ch. 705 ; 127 L. T. 284 ; 38 T. L. R. 
404 ; 00 Sol. Jo. 388. 

Annotations : — Refd. Re British American Continental Bank, 
Lisser 8c Rosenkranz’s Claim, [1923] 1 Ch. 276 ; Re Chester- 
man’s Trusts, Mott v. Browning, [1923] 2 Gh. 466. 

010. : .] — SociAtA des HOtels Le 

Touquet-Paris-Plagb v. Cummings, No. 8, 
ante . 

eil. •] — In an action for the price of 
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goods sold & delivered, where the price is payable 
m a foreign currency, the rate of exchange to be 
taken is that prevailing at the date when the debt 
became due, & not that prevailing at the date of 
the verdict or judgment. — Uliendahl v. Pank- 
hurst, Wright & Co. (1923), 39 T. L. R. 028 ; 
sub nom . Uellendahl r. Pankhurst, Wright & 
Co., 07 Sol. Jo. 791. 

Annotation : — Reid. Re Chestorman’s Trusts, Mott v. 

Browning, [1923] 2 Ch. 466. 

612. .] — Peyrae v. Wilkinson, [1923] 

W. N. 291. 


613. Charterparty stipulating payment In 

sterling In London — Payment In Argentine — 
Argentine Decree, Dec. 2, 1881, not applicable.] 

— By a decree of the Republic of Argentina of 
the above date, passed for the purpose of estab- 
lishing the relative value of certain coins in 
circulation as compared with the lawful currency 
of the country, an English sovereign was made a 
legal tender at a fixed rate : — Held : this decree 
only regulated the value of sovereigns as com- 
pared with Argentine currency, & did not affect 
international transactions, & that if payments 
under an English charterparty, which were to be 
made in sterling in London, were, for the 
convenience of the parties made in Argentina, 
they should be made at the current rate of 
exchange, whether it be below or above the rate 
at which an English sovereign was made a legal 
tender. — Atlantic Shipping & Trading Co. v. 
Dreyfus (Louis) & Co. (No. 2), Stathatos & Co. 
v. Dreyfus (Louis) & Co. (1922), 91 L. J. K. B. 
518 ; 127 L. T. 415 ; 38 T. L. R. 550, H. L. ; 
revsg. S. C. sub nom . Dreyfus & Co. v. Atlantic 
Shipping & Trading Co. (1921), 37 T. L. R. 417, 
0. A. 


Annotations : — Mentd. Cz&mikow r. Roth, Schmidt (1922), 
92 L. J. K. 13. 81 ; Ford v. Compagnie Furness (France), 

K 9 B 21 690 K * B ‘ 797 * Pinn00k v ' Lowia & Feat » [19231 1 


614. Loan of roubles — Whether repayable 

In paper roubles.] — Pltfs., a British bank, obtained 
from defts., a Russian bank, on the security of 
certain bonds, a loan of 750,000 Russian roubles, 
in June, 1914, when the currency was based on 
the gold rouble. At that time 750,000 Russian 
roubles represented £78,200, but subsequently 
they became almost valueless owing to the issue 
of paper currency uncovered by gold. In an 
action for redemption : — Held : the loan was 
repayable in paper roubles issued by the authority 
of the Russian Govt. & in use at the material date, 
& upon payment of the principal & interest in 
roubles & of the costs in English money pltfs. were 
entitled to redemption. — British Bank for 
Foreign Trade, Ltd. v. Russian Commercial & 
Industrial Bank (1921), 38 T. L. R. 05. 


Annotation : — Apprvd. Re Chesterman’s Trusts, Mott v. 

Browning, [1923] 2 Ch. 466. 

615. Whether reichsmarks repayable by 

German Treasury Notes.] — Re Chesterman’s 
Trusts, Mott v. Browning, No. 018, post . 

616. Amount due in English currency— Rent- 
charge on lands In Ireland.] — Power was given in 
a marriage settlement to grant to a wife any annual 
sum of money, or yearly rentcharge to be tax free 
& without any deduction, & to be issuing out of & 
chargeable upon lands in Ireland, so that such 
rentcharge do not exceed in the whole, the yearly 
sum of £3,000 of lawful money of Great Britain : — 
Held : a rentcharge appointed under this power is 
payable in Ireland in the currency of England. — 
Lansdowne v . Lansdowne (1820), 2 Bli. 00; 
4 E. R. 250, H. L. 

Annotations Folld. Noel v. Rochfort (1836), 10 Bli. N. S. 

*83; Bourne v. Hartley, Bourne v . Mahon (1864), 2 Eq. 

Rep. 910. Befd. Cope r. Cope (1846), 15 Sim. 118. 

j.— vol. xvn. 


617. Irish Bonds.] — In 1801, R. a partner 

in a banking concern in Ireland, applied to NT & Co., 
a banking-house in London, for a loan of £10,000, 
to bring into the Irish firm as his share of the 
capital ; which sum they advanced upon the 
security of four bonds for £2,500 each, with 
warrants of attorney to confess judgments ; 
which were accordingly entered up in the Ct. of 
King’s Bench in Ireland, in the year 1803. The 
bonds were expressed to bo for the sum “ of 
£5,000 sterling,” & the condition was for the 
payment of the sum of £2,500 sterling of “ good 
& lawful money of Great Britain with legal 
interest.” The warrants of attorney recited the 
bonds in the same words. The judgments had 
only the expression “ £5,000 sterling.” Upon 
the execution of the bonds credit was given to 
R. in the books of N. & Co. for the sum of £10,000, 
of which R. being advised, he by letter dated in 
Aug. 1801, authorised N. & Co. to answer hills 
to the amount of £10,000, which were afterwards 
drawn by the Irish firm, & accepted & paid by 
N. & Co. Payments on account of the dent were 
made at various times to B., a legal agent of N. & 
Co. at Dublin, & he accepted & accounted for those 

P ayments as made in Irish currency. Upon a 
ill filed by the assignee of the debt s — Held : 
it was payable in English currency & with English 
interest. — Noel v. Rochfort (1830), 10 Bli. N. S. 
483 ; 4 Cl. & Fin. 158 ; 0 E. R. 179. 

618. Date of conversion — Date of Master’s 

Certificate.] — In an action brought to administer 
the trusts of a fund settled by an indenture dated 
Mar. 23, 1887, an inquiry was ordered whether 
the* persons who had become entitled on the death 
of the tenant for life, who died on Jan. 19, 1920, 
to shares of the trust fund, which was represented 
by a fund in ct., had encumbered their shares. 
The Master by his certificate, dated Nov. 24, 1922, 
found that S. had not encumbered her share, that 
Edwin von B. had absolutely assigned his share 
to one M. B., who, on Nov. 23, 1911, had assigned 
it by way of mtgc. to a Dutch bank to secure the 
repayment of a sum of German reichsmarks, & 
that Egon von B. had, on Feb. 12, 1900, also 
assigned by way of mtge. his share to another 
Dutch bank to secure the repayment of a sum of 
German reichsmarks. The Master further found 
that there were due to the Dutch banks certain 
sums in German reichsmarks. On further con- 
sideration the ct. was asked to apportion the mtge. 
security in the proper proportions between the 
mtgors. & mtgees, & it was therefore necessary to 
convert the sums found due in reiclismarks into 
English currency. At the date of the execution 
of the mtges. the creditors could under German 
law have insisted on payment in gold, but by a 
German Imperial Statute of Aug. 4, 1914, it was 
provided that Imperial Treasury notes should be 
legal tender & that any agreement made before 
July 31, 1914, for the payment of any debt in 
gold should, until further order, not be binding on 
the debtor, & no further order had been made : — 
Held : (1) the loans were loans of foreign money, 
involving on the one side an obligation to pay, & 
on the other side an obligation to accept payment 
in whatever at the date of repayment was legal 
tender & legal currency in the foreign country 
whose money was lent, & the covenants to pay 
specified stuns in reichsmarks were satisfied under 
the German law now in force, by the payment in 
Treasury notes of sums so specified ; (2) the date 
for the conversion of the sums of money found due 
in marks into English currency was the date of 
the Master’s certificate .— Re Chesterman’s Trusts, 
Mott v . Browning, [1923] 2 Ch. 400, 0. A. 

M 
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Sect. 3. — Assessment: Sub-sect. 3, B.; sub-sects. 4 
<fc 5,] 

Continuing cause of action — Damages, assessed to 
date of assessment — R. S. C., Ord. 36, r. 58.1 — See 
No. 90, ante. 


Sub-sect. 4. — Joint Tortfeasors. 

See R. S. 0., Ord. 14, r. 4 $ Torts. 

619. Damages must be assessed Jointly.]— Upon 
a joint trespass the jury cannot assess several 
damages. — Hill v . Goodchild (1771), 6 Burr. 
2790 ; 98 E. R. 466. 

Annotations Distd. Eliot v. Allen (1845), 1 C. B. 1 8. Gonad. 
Greenlands v. Wilmshurst & London Assocn. for Protec- 
tion of Trade, [1913) 3 K. B. 507. 

620. Though several pleas.] — (1) In 

assault & battery, if there are several defts. who 
plead severally, & one makes default, the jury 
shall assess damages against all. (2) In trespass 
against two, if the jury find one guilty at one time 
& the other at another time, several damages may 
be taxed. — Heydon’s Case (1612), 11 Co. Rep. 5 a; 
77 E. R. 1150. 

Annotations: — As to (1) Apld. Smithson v. Garth (1691), 
Lev. 324 ; Onslow v. Orchard (1721), 1 Stra. 422. 
Folld. Hill v. Goodchild (1771), 5 Burr. 2790. Distd. 
Eliot v. Allen (1845), 1 C. B. 18. Folld. Greenlands v. 
Wilmshurst Sc London Assocn. for Protection of Trade, 


Bl. 1029. ' " 

621. ,] — In trespass against several, 

if one pleads not guilty, & the other justifies, & 
damages are severally assessed, it is bad. — Aurten 
v. Willward (1601), Cro. Eliz. 860 ; 78 E. R. 
1086. 

Annotations : — Folld. Hill v. Goodchild (1771), 5 Burr. 2790. 
Retd. Heydon’B Case (1612), 11 Co. liep. 5 a. 

622. — .] — On an action for a joint 

trespass, the jury cannot find damages severally 
although defts. plead several pleas. — Crane & 
Hill v. Hummerstonk (1606), Cro. Jac. 118: 
79 E, R. 102. 

Annotation .--Folld. Hill v. Goodchild (1771), 5 Burr. 2790. 

623. .] — Cocke v. Jennor (1614), 

Hob. 66 ; 80 E. R. 214. 

Annotations : — Folld. Greenlands v. Wilmshurst & London 
Assocn. for Protection of Trado, [1913] 3 K. B. 507. 
Mentd. Lacy v . Kinaston (1701), 1 Ld. Raym. 688 ; 
Pennington v. Healey (1833), 1 Cr. & M. 402 ; Duck v. 
Mayen, [18921 2 Q. B. D. 511 ; Howe v. Oliver Sc Haynes 
(1908), 24 T. L. R. 781. 

624. .] — When the cause of action 

is joint, damages must be jointly assessed, though 
the pleas be several. — Matthews v. Coal (1615), 
Cro. Jac. 384 ; 79 E. R. 329. 

626. .] — (1) Where there is single 

cause of action against several defts. arising from 
a joint tort, & defts. sever their defences, the jury 
have no power to sever the damages, & judgment 
cannot be entered against the several defts. for 
different amounts. 

(2> There must be some reasonable relation 
between the wrong done & the solatium applied 
(Hamilton, L.J.). — Greenlands, Ltd. v. wilms- 
hurst & London Assocn. for Protection of 
Trade, [1913] 3 K. B. 607 ; 83 L. J. K. B. 1 ; 109 


L. T. 487 ; 29 T. L. R. 686 ; 67 Sol. Jo. 740, O. A. 5 
revsd. on other grounds, sub nom. London Assocn. 
for Protection of Trade v. Greenlands, Ltd., 
[1916]2 A. 0. 15, Q. L. 

Annotations : — As to (1) Reid. WifTen v. Bailey Sc Romford 
U. D. C. (1914), 112 L. T. 274 : Thomas v . Moore, [1918] 
1 K. B. 555 ; Pratt v . British Medical Assocn., [1919] 
1 K. B. 244. Generally, VLentd. Hobson v. Long, [1914) 
3 K. B. 1245 ; Adam t>. Ward, [1917] A. O. 309. 

626. Where liability Joint — Unsatisfied 

Judgment against one — Bar to action against the 
other.] — Pltf, was appointed secretary of a co. 
upon his agreeing to invest £500 therein. He took 
up shares to the nominal value of £500, & the 
directors signed an undertaking to repurchase, or 
to find a purchaser for the shares, at the minimum 
value of par in case he relinquished the position 
of secretary. The co. never did any business, 
& was in fact a fraudulent promotion of two of the 
directors. Pltf. resigned, & brought an action 
against the three directors to recover £500, as the 

X ed purchase price of the shares, or, in the 
•native, £500 damages for breach of the 
undertaking. Two original directors delivered 
no defence, & pltf. signed the interlocutory 
judgment against them in default for damages to 
be assessed. Before the action could proceed 
against the third deft., who had delivered a defence, 
the damages were assessed at £516, & final judg- 
ment was entered for this sum ; — Held : the 
undertaking was joint, & not several, & final 
judgment having been recovered against two of 
three joint contractors, the action on the same 
cause against the third was barred, although the 
judgment remained unsatisfied. — P arr v. Snell, 
[1923] 1 K. B. 1 ; 91 L. J. K. B. 865 ; 128 L. T. 106, 
C. A. 

627. Though degrees of culpability.] — 

Lowfield v. Bancroft (1731), 2 Stra. 910; 93 
E. R. 935. 

628. .] — Brown v. Allen (1802), 4 

Esp. 158, N. P. 

Annotation : — Distd. Eliot v. Allen (1845), 1 C. B. 18. 

629. .] — To a count for an expulsion 

A. pleaded not guilty, & B. & C. paid 20a. into 
ct., & pleaded that pltf. had sustained no greater 
damages. The jury wished to find a verdict for 
pltf. against A. for £20 beyond the sum paid into 
ct., & a verdict that 20a. as to B. & C. was 
sufficient : — Held : this could not be done. If the 
jury thought the damages that pltf. had sustained 
exceeded 20a., they should find a verdict against 
all defts. for so much as pltf.’s damages exceeded 
that sum. — W alker v. Woolcott (1838), 8 C. & P. 
352 ; 2 J. P. 56, N. P. 

630. .] — In trespass against several 

defts., where all are implicated in one joint act of 
trespass, the damages must be assessed against 
all jointly, though all may not have been equally 
culpable. — E liot v. Allen (1845), as reported in 
1 C. B. 18 ; 135 E. R. 441. 

Annotations : — Reid. Smith v. Pritchard (1849), 8 C. B. 565 ; 
Greenlands v, Wilmshurst & London Assocn. for Protection, 
of Trade, [1913] 3 K. B. 507. Mentd. A.-G. v. Pearson 
(1846), 2 Coll. 581 ; Cox v. Reid (1849), 13 Q. B. 5^8. 

631. .1 — Where two persons are 

jointly sued for false imprisonment, one of whom 
has acted from improper motives, the damages 


PART VII. SECT. 8, SUB-SECT. 4. 

•27 i. Damages must be assessed 
jointly — Though degress of culpability .) 
— Where a jury found one of defts. 
in an action for assault Sc battery 
guilty as a principal in the first degree 
« awarded dam ares £5, & the other 
deft, as ogtly in the second degree, but 
awarded damages £10. the ct. gave 
judgment against defts.— Daws *. 


Faddy & Connell (1818), 1 Nfld. 
L. R. 137.— NFLD. 


t. Damages assessed severally.] — 
Where different sets of defts. are noi 
Joint tort-feasors, a joint assessment 
of damages is improper. — M cGil 
LIVRAY e, LOOHIEL TOWNSHIP (1904) 
24 C. L. T. 346 : 8 O. L. R. 446 
4 O. W. B. 193.— CAN. 


a. .] — Where an action is 


brought against a number of defts. 
jointly for an illegal conspiracy, the 
fact that separata defts. joined the 
conspiracy at different times is no 
ground for objection that the aotlon 
is wrongfully constituted in law, as 
joining separate causes of aetion 
against separate defts., there being in 
substance only one cause of action, 
namely* the conspiracy to injure. 
In such a oase the jury may differ- 


163 


Pabt VII. — Pleading, Proof and Assessment. 


ought not to be assessed with reference to the act 
& motives of the most guilty, or the most innocent 
party, but the true criterion of damage is the whole 
injury which pltf. has sustained from the joint act 
of trespass. — Clark v. Newsam (1847), 1 Exch. 
131 ; 16 L. J. Ex. 200 ; 9 L. T. O. S. 199 ; 11 
J. P. 840. 

Annotations Apld. ^Smith v. ^Streatfeild, [1913] 3 K. B. 

& Kir. 496. 


632. .] — Pltf. claimed damages in 

respect of a libel from two defts. who joined in 
their defence. The jury found a verdict for pltf., 
assessing the damages at £500 — £495 against one 
deft. & £5 against the other : — Held : the jury had 
no power in such a case to sever the damages, & 
judgment was properly entered for £500 against 
both defts. — Damiens v. Modern Society, Ltd. 
(1910), 27 T. L. R. 104. 


Annotations : — Refd. Greenlands v. Wilms hurst & London 
Assocn. for Protection of Trade, 11913) 3 K. B. 507 ; Pratt 
v. British Medical Assocn., [1919] 1 K. B. 244. 


633. .] — The writer of a pamphlet 

employed a firm of printers to print it. He then 
circulated the pamphlet. It contained statements 
defamatory of pltf. The writer was actuated by 
malice. The printers acted in the ordinary course 
of their business & without malice : — Held : the 
writer & the printers, were joint tortfeasors & 
jointly liable to pltf. — Smith v. Strkatfeild, 
[1913] 3 K. B. 704 ; 82 L. J . K. B. 1237 ; 1 09 L. T. 
173 ; 29 T. L. R. 707. 

Annotations .—Refd. London Assocn. for Protection of Trade 
v. Greenlands (1915), 85 L. J. K. B. 698 ; Pratt v. British 
Medical Assocn., [1919] 1 K. B. 244. 

634. Judgment by default.] — Heydon’s 

Case, No. 020, ante. 

035. .] — Onslow v. Orchard (1721), 

1 Stra. 422 ; 03 E. R. 610. 

Annotation : — Refd. Mitchell v. Milbank (1795), 6 Term Rep. 
199. 

636. .] — If two defts. in trespass 

suffer judgment by default, & pltf. execute writs 
of inquiry against them separately & takers several 
damages against them, it is irregular ; & if pltf. 
enter up final judgment with those several damages 
against defts. it is erroneous. — Mitchell v. 
Milbank (1795), 6 Term Rep. 199 ; 101 E. R. 
510. 

Annotation : — Refd. Greenlands v. Wilmshurst & London 
AsBoon. for Protection of Trade, [1913] 3 K. B. 507. 

837.. Collision at sea.l — The owners 

of a steamer sued the owners of a barque & 
the owners of its tug in one action for damages 
sustained in a collision between all three vessels. 
Against the owners of the barque judgment was 
recovered by default for the whole amount 
of the damage sustained, & the barque was sold 
& the proceeds paid into ct. Against the owners 
of the tug judgment was recovered for half the 
damage, this sum exceeding the proceeds of the 
barque : — Held : the owners of the steamer were 
entitled to recover half the damages from the 
owners of the tug without giving credit for the 
proceeds of the barque. — The Morgengry & The 


Blackcock, [1900] P. 1 ; 69 L. J. P. 1 ; 81 
L. T. 417 ; 48 W. R. 121 ; 10 T. L. R. 14 : 8 
Asp. M. L. C. 591, C. A. 

Annotation : — Consd. Th^Seacombe, The Devonshire, [1912] 


638. Separate actions — Each liable for whole 
loss — Collision at sea.] — In two separate actions 
of damage by collision brought, in the one case, 
by pltf. owners of a barge & her master & crew, 
& the owners of her cargo & freight, against deft, 
owners of another vessel, &, in the second case, 
qy pltf. owners of barge & her master & mate, 
against deft, owners of another vessel, the same 
facts were found by the ct., namely, that a barge 
whilst being towed by a tug came into collision 
with, & was sunk by, a third vessel through the 
joint negligence of the tug & the third vessoi s — 
Held : the cases were governed by the common 
law, under which one of two joint tortfeasors can 
be sued separately, the result being that, in each 
case, defts. were liable for the whole of the loss 
sustained by pltfs. — Devonshire (Owners) v. 
Barge Leslie (Owners), [1912] A. C. 034 ; 81 
L. J. P. 94 ; 107 L. T. 179 ; 28 T. L. R. 551 ; 57 
Sol. Jo. 10 ; 12 Asp. M. L. 0. 210, H. L. ; affg . 
S. C. sub nom. The Seacombe, The Devonshire, 


[1912] P. 21, 0. A. 

Annotations .— Consd. The Kursk, [1923] P. 206. Refd. The 
Cairnbahn, [1914] P. 25; The Harlow, [1922] P. 175. 
Mentd. The Devonshire & St. Winifred, [1913] P. 13 ; The 
Umona, [1914] P. 141 ; The Ran, The Graygarth, [1922] 
P. 80. 


639. Damages assessed severally — Where de- 
fendants severally guilty.] — Damages must be 
severally assessed, where defts. are severally 
guilty. — More v. More (1593), Cro. Eliz. 290 ; 
78 E. R. 549. 

040. .] — Sampson v. Cranfield Sc 

Upton (1611), 1 Bulst. 157 ; 80 E. R. 848. 
Annotation : — Distd. Eliot v. Allen (1845), 1 C. B. 18. 


041 . .] — Heydon’s Case, No. 020, ante. 

042. .] — Player v. Warn & Dews 

(1620), Cro. Car. 54 ; 79 E. R. 051. 

043 . .] — Trespass for several things 

at the same time against several defts., one does 
one part & another another part, all of them shall 
be charged for the whole Sc not severally for several 
parts. If several damages are given, pltf. can 
have only one of them. — Smithson v. Garth 
( 1091), 3 Lev. 324 ; 83 E. It. 711. 

644 . Where pleas not made Jointly.] — 

Chapman v. House, Slater & Goodacre (1740), 
2 Stra. 1140 ; 93 E. R. 1087. 


Sub-sect. 5. — In Default of Appearance. 
See It. S. C., Ord. 13, rr. 5, 0 ; Ord. 27, rr. 4, 5 ; 
Ord. 30, rr. 57, 57a. 

045. Plaintiff entitled to nominal damages— 
Although Jury find no damage sustained.] — 

In all cases of judgment by default pltf. is entitled 
to have the verdict entered for nominal damages, 


enti&te between, Sc assess separate 
damages against, separate defts., 
aooording to the respective dates 
when snoh defts. became members of 
the conspiracy. — O’K eeffe v. Walsh 
(1903), 36 I. L. T. 194.— IR. 

b. .1 — In a suit for mesne 

E roflts against a number of defts. who 
ave been In possession of distinct 
portions of a newly-formed ohur, & 
are proved to have no title thereto, 
it is competent to apportion the 
damages payable by defts. severally 
in respect of the portions held by them 
respectively. AUter : where defts. 
have jointly taken possession of a 


, particular portion of such land. — 
I KRISHNA MOHUN BASAK V. KUNJO 

Behabi Basak (1881), 9 C. L. R. 1. — 

IND. 

| PART VII. SECT. 8, dUB-SECT. 5. 

c. Interlocutory judgment necessity 
I for assessment. ] — Pltf. must assess his 
! damages after interlocutory Judgment, 
j in debt on, a bond to the limits.— 
I Callagher v. Strobridob (1829), 
Dra. 158.— CAN. 

! d. .] — In an action 

commenced by a writ not specially 
I indorsed, where deft, does not plead 
( to the declaration, pltf. must sign 


interlocutory judgment against the 
deft, before he Is in a position to serve 
notice of trial Sc assessment of damages. 
— Fenwick v. Donohue (1879), 8 
P. R. 116.— CAN. 


e. Proof .) — In 

lng damages under tho Act alter 
judgment by default, pltf. must 
establish the amount of his debt or 
damages by legal proof.— Mitchell v. 
Lawther (1872), 14 N. B. R. (1 Pug.) 
79.— CAN. 

f. Admissibility of evidence 

on assessment. ] — Where a special con- 
tract Is set out in the declaration. Sc 
pltfs. obtain judgment by default, or 

m2 
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Damages. 


Sect, 8. — ■Assessment : Sub-sects. 5 & 0. Sect. 4: 
Sub-sects. 1, 2 3, A.] 

although the jury find no damages sustained. — 
Bobs v. Evans (1864), 16 O. B. N. S. 621 ; 33 
L. J. 0. P. 146 ; OL. T. 723; 12 W. R. 432 ; 143 
E. R. 929 ; sub nom. Dodds v . Evans, 3 New Rep. 
480. 


Sub-sect. 6. — Effect of Failure to Assess. 

646. No assessment by Jury — Nominal damages 
entered by court.] — On the trial of issues joined 
on a return to a mandamus , the jury found generally 
for the crown, without mentioning any damages. 
The judge certified for the costs of a special jury. 
On application by the prosecutors, the judge,' 
without referring to any notes, directed that the 
verdict should be entered on the postea, with Is. 
damages : — Held : the order was right. — R. v. 
Fall (1842), 1 Q. B. 653 ; 2 Gal. & Dav. 803 ; 13 
L. J. Q. B. 187 ; 113 E. R. 1282, Ex. Ch. 

Annotations : — Consd. Dods v. Evans (1864), 15 C. B. N. S. 

621. Befd. Fotborby v. Met. Ry. (1866), L. R. 2 C. P. 
188 ; R.e. Marshland, Smooth & Fen District Comrs., [1920] 
1 K. B. 155. Mentd. R. v. Kelk (1841), 1 Q. B. 660 ; 
It. v. James (1843), 7 J. P. 383. 

647. Writ of inquiry does not issue.] — 

Where, on the trial of a cause, no damages were 
assessed on the issues found for pltf., the ct. 
refused to award a writ of inquiry to assess the 
damages on those issues. — Carruthers v. West 
(1848), 11 L. T. O. S. 246 ; 12 Jur. 98( . 

See , now, R. S. 0., Ords. 13, 36, rr. 6 , 57. 


Sect. 4. — REVIEW OF ASSESSMENT— NEW 
TRIAL. 

Sub-sect. 1. — In General. 

See, Jud. Act, 1890 (c. 44), s. 1 ; R. S. C., Ords. 
39, 54, rr. 1, 22a. 

648. General rule.] — When in an action of 
tort the jury find a verdict for pltf. for a sum 
which the C. A. considers unreasonable & excessive, 
that ct. has no jurisdiction, without deft.’s consent, 
to order that unless pltf. consents to reduce the 
damages there shall be a new trial. 

I have come to the conclusion that there is not 
power in the ct. to alter the verdict except by 
ordering a new trial (Lord Halsbury, C.). — 
Watt v. Watt, [1905] A. O. 115 ; 74 L. J. K. B. 
438 5 92 L. T. 480 ; 69 J. P. 249 ; 53 W. R. 547 ; 
21 T. L. R. 386 ; 49 Sol. Jo. 400, H. L. 

Annotations : — Could. Jenkins v. Tail Valo Ry. (1912), 

106 L. T. 715. Expld. 6 Distd. Barber v. Deutsche Bank 

(Berlin) London Agency, [1919] A. C. 304. 

Motion for now trial-— To what court application 
made.] — See Practice & Procedure. 

Appeal from assessment by master — To what 
court made.] — See Practice & Procedure. 


Appeal from decision of county court judge.] — 

See County Courts, Vol. XIII., p. 526, No. 776. 

Review of damages by award.] — See Arbitra- 
tion, Vol. II., p. 498, Nos. 1389, 1390. 

649. Re-assessment directed by court — Proviso 
against increase on award made.] — In an action on 
the case against eighteen defts., two of them, 
N. & P., suffered judgment by default ; a nolle 
prosequi was entered as to N. ; & at the trial the 
jury found a verdict for all defts. except P., 
assessing the damages against him at £900. The ct. 
being dissatisfied with the verdict in favour of one 
of defts., granted a new trial as to him, on payment 
of the costs of all defts. except P. ; & also directed 
a re-assessment of damages as to P., with a proviso 
that on such re-assessment the damages against him 
should not exceed the £900. — Price v . Harris 
(1833), 10 Bing. 331 ; 3 Moo. & S. 838 ; 3 L. J. C. P. 
73 ; 131 E. R. 932. 

Annotations: — Mentd. Doe d. Dudgeon v. Martin (1845), 2 

Dow. & L. 678 ; Purnell t>. G. V> , Ry. (1876), 1 Q. B. D. 

636. 

650. Where defendant consents to assessment.] 

— In an action of trespass, the judge being of 
opinion that deft, was entitled to a verdict upon 
that issue, directed the jury so to find, but at the 
same time asked them to assess the damages, in 
case pltf. should be entitled to a verdict, which 
they did. The verdict was accordingly entered for 
deft., with leave to move to enter it for pltf. : — 
Held : pltf. was not entitled to judgment non 
obstante veredicto , or to a new trial, deft, con- 
senting to a verdict for pltf., with the damages 
found by the jury. — Davis v . Falk (1847), 9 
L. T. O S. 50. 


Sub -sect. 2. — Damages awarded under £20. 

See, generally , Practice & Procedure. 

661. Whether new trial granted — Verdict per- 
verse.] — Where the verdict is perverse, the ct. 
will grant a new trial although the damages given 
for pltf. are less than £20. — Freeman v. Price 
(1827), 1 Y. & J. 402 ; 148 E. R. 727. 

Annotation : — Mentd. AUum v. Boultbee (1854), 9 Exch. 738. 

662. .] — Where less than £20 is 

sought to be recovered, the ct. will not grant a 
new trial to pltf. as upon a perverse verdict, 
although the verdict was clearly wrong. — 
Armstrong v. Free (1836), 2 Hodg. 197. 

653. Verdict against evidence.]— In a cause 

decided by an inferior ct. on a writ of trial, 
the ct. will hear a motion for a new trial on the 
ground that the verdict was against evidence, 
though the damages were below £20. — Taylor 
t\ Helps (1834), 5 B. & Ad. 1068 ; 110 E. R. 1087. 

654. .] — Sowell v. Champion, No. 

199, ante . 

655. .] — The jury have virtually 

estimated the injury of which pltf. complains at 
£5, which according to the well-known rule pre- 


on demurrer, the oontraot is admitted 
as stated in the declaration, & evidence 
which would have been admissible 
under the general issue will not be 
received on an Inquiry to assess the 
damages. — McDonald t>. Cummings 
(1874), 2 Pug. 282.— CAN. 

g. Summons to set aside — 

No assessment before hearing . ) — A pltf. 
is not at liberty to go on & assess his 
damages, pending a summons to Bet 
aside bis Interlocutory Judgment, & 
alter it is returnable. — Pack v. Meyers 
(1851), 8 U. C. R. 70.— CAN. 

PART VII. SECT. 3, SUB-SECT. 6. 

h. No assessment by jury — Assess • 


ment by court.] — In an action of 
Beauotion no appearance was entered, 

g ltf. then filed a statement of claim 
!> whioh no defence was made & 
interlocutory Judgment was signed 
& notice of assessment of damages 
jdyen. Deft, did not appear at the 
trial & a Jury was oalled who disagreed 
as* to the amount of damages & were 
discharged. The Judge then tried the 
oase himself without a jury, upon a 
fresh taking of evidence, & assessed 
the damages, & gave judgment for 
pltf. 

Semble : the judge in such an action 
had no power to dispense with the 
Inry.-rADAiR v. Wade (1885), 9 0. K. 
15. — CAN, 


PART VII. SECT. 4, SUB-SECf. 2. 

k. Whether new trial granted.] — 
In an action for maliciously suing out 
an attachment, it appeared that deft., 
when he made the affidavit, was aware 
that pltf. was then actually in prison. 
For the defence it was shown that the 
goods attaohed were eventually sold 
under executions against pltf., & there- 
fore no substantial damage was suffered. 
The ct., however, refused a new trial 
on this ground, the verdict being for 
only £18. — Owens v . Purcell (1854), 
11 U. C. R. 390.— CAN. 

l. .) — The ct. refused to dis- 

turb a verdict for 820 for trespass to 
land, as the pleadings would have to 
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eludes our interference with the verdict as being 
against evidence (Tindal, C.J.). — M anton v. 
Bales (1845), 1 0. B. 444 ; 135 E. E. 613. 

656. .] — The ct. will not set aside 

a verdict as against the weight of evidence when the 
damages are under £20. — T Arlington v. Spencer 
(1859), 32 L. T. O. S. 244 ; sub nom . Tarungton 
v . Starey, 23 J. P. 56 ; 7 W. E. 188. 

657. In actions of replevin.] — Where 

in an action of replevin pltf. obtained a verdict, 
damages £4 45., the ct. refused to grant a new trial 
which was moved for on the ground that the 
verdict was against the evidence, although it was 
insisted that the rule as to trifling damages could 
not apply to an action of this nature. — B rown v. 
Eay (1824), 9 Moore, 0. P. 583 ; 3 L. J. O. S. C. P. 
2. 

Annotation : — Consd. Edgson v. Cardwell (1873), L. R. 8 C. P. 

647. 

658. .] — The rule that a new trial 

will not be granted for either party, where the 
sum given or recoverable is under £20, does not 
apply to replevin. — E dgson v . Cardwell (1873), 
L. E. 8 C. P. 647 ; 28 L. T. 819. 

See , generally , Distress. 

659. Circumstances peculiar — Trial of a 

right — Liability of personal character to injury.] — 

It is the custom not to grant a new trial on the 
ground that the verdict is against the weight of 
evidence where the damages do not exceed £20 
except under peculiar circumstances, such as the 
trial of a right, or where the personal character 
of a person might be injured. — J oyce v. Metro- 
politan Board op Works (1881), 44 L. T. 811 : 
45 J. P. 607. 

660. Verdict incorrect & contrary to Judge’s 

direction — Plaintiff only entitled to nominal 
damages.] — Where the jury have incorrectly, & 
contrary to the judge’s direction, found for deft., 
the ct. will not grant a new trial to enable pltf. to 
recover nominal damages only. — H arris v. J ones 
( 1832), 1 Mood. & R. 173. 

Annotation : — Mentd. Calthorpe v. McOscar, [1923] 2 K. B. 


Proof and Assessment. 

Sub-sect. 3. — Grounds for Eeview. 

A. In General . 

661. Quantum of damages — Application of 
wrong principle by court below.] — The C. A. will 
not entertain an appeal from an ord. of the ct. 
below, assessing damages, unless it is shown that 
the ct. below has acted on a wrong principle in 
assessing the quantum of damages. — Ball v. Ray 
(1873), 30 L. T. 1 ; 22 W. R. 283, L. 0. & L. JJ. 

662. Not where evidence given by party on 
inquiry as to damages.] — Stanelies Case (1628), 
Litt. 150; 124 E. R. 181. 

663. Disparity between two former awards — 
Third trial ordered.] — Peterborough (Earl) v. 
Sadler (1700), 12 Mod. Rep. 347 ; 88 E. E. 1371. 

664. Mistake by jury — Awarding damages to 
defendant — Not assessing damages of plaintiff at 
writ of inquiry.] — Daniel v. Purkis (1732), 
Kel. W. 97 ; 25 E. E. 510. 

665. Amount smaller than intended — 

Affidavit as to mistake.] — The ct. will not at a 
distance of time after the trial amend the poaiea bv 
increasing the damages given by the jury, although 
all the jurymen jcin in an affidavit stating their 
intention to have been to give pltf. such increased 
sum, & that they conceived that the verdict they 
had given was calculated to give him such sum. — 
Jackson v. Williamson (1788), 2 Term Eep. 
281 ; 100 E. R. 153. 

666. Amount not carrying costs.] — If a 

jury give a verdict in ignorance that it will not 
carry costs, it is no reason why the verdict should 
be disturbed. — Kilmore v . Abdoolah (1858), 27 
L. J. Ex. 307. 

667. Mistake by counsel — In value agreed 
upon.] — Where damages found by the jury have 
been calculated upon a value assented to by 
counsel on both sides, the ct. will not interfere to 
alter the amount of the verdict on affidavits that 
counsel were mistaken in that which they assumed 
as the basis of their calculation. — Hilton v . 
Fowler (1836), 5 Dowl. 312. 


be amended, & a new trial could only 
be granted on payment of coats. — 
Munn v. Galbraith (1863), 13 C. P. 
75. -CAN. 

m. Question of right involved .] 

— In trespass the jury gave £5 damages 
for pltf., against the judge’s charge. 
The verdict being contrary to law : — 
Held: the smallness of damages was 
no reason against a new trial, because 
the verdict if it stood would be con- 
clusive on the parties as to their 
rights. — Soper v. Marsh (1836), 5 
O. S. 68.— CAN. 

n . . ] — a new trial 

ordered notwithstanding that the 
amount recovered was less than £20, 
a publio right being involved. — 
Prouse v. Glenny (1863), 13 C. P. 
560. — CAN. 


PART VII. SECT. 4, SUB-SECT. 3.— A. 

601 i . Quantum of damage — Appli - 
of wrong principle by court below.] 
— Where the judge assessed the dam- 
ages upon a wrong measure of damages, 
a new trial was ordered. — Holland v. 
Hardy (1882), 3 N. S. W. L. R. 450.— 
AUS. 

681 ii. .) — if the amount 

awarded in the ct. of first instance is 
not such as to shock the sense of 
justice, & to make it apparent that 
there was error or partiality on the 
part of the judge, his discretion 
exercised in determining the amount of 
damages should no the interfered with. 
^jLbvi v . Reed (1881). 6 S. O. R. 482.— 

661 Hi .] — A et. of appeal 


should not interfere with damages 
awarded by a judgment unless they 
appear to have boon calculated upon a 
wrong principle, or arrived at without 
regard to considerations which ought 
to govern a tribunal in awarding 
damages. — M ontreal Corpn. v. Hall 
(1885), 12 S. C. R. 74. — CAN* 

601 iv. Held: though 

the damages awarded were not such as 
the ct. would have given, the matter 
was one in the discretion of the trial 
judge, & there was no reason for inter- 
fering with his discretion in that 
respect. — D ominion Iron & Steel Co. 
v. McLennan (1904), 34 S. C. R. 
394.— CAN. 


061 v. .] — A finding as to 

damages can stand upon no other 
footing than any other finding made by 
a judge trying the ease without a 
jury. The ct. has power to interfere, 
& it is its duty to interfere with the 
finding where it is erroneous ; there is 
a difference between a finding by a 
judge & a finding by a Jury. — Bateman 
V. MIDDLESEX COUNTY (1912), 22 

O. W. R. 685 ; 3 O. W. N. 1541 ; 24 
O. L. R. 84; 27 O. L. R. 122 ; 6 
D. L. R. 533.— CAN. 

661 vL .] — The assessment 

of the quantum of damages, either 
special or general, should not be 
disturbed unless it is shown that the 
conclusions arrived at are olearly 
erroneous. — K erley v. Edmonton 
City (1915), 30 W. L. R. 553.— CAN. 


661 vil. '— _ 

peal lies from the jud 


an ap- 

uent of a Judge 


at the trial on questions of fact as well 
as of law. on the former an Applt. Ct. 
should not interfere with such decision, 
unless there Is some good & special 
reason for doubting its soundness. — 
Morrow v. Ouilvie Flour Mills Co. 
(1918), 57 S. C. Ii. 403 ; 44 D. L. R. 
557. — CAN. 


661 viii. .1 — Mortimer v. 

Shaw (1922), 00 D. L. R. 139— CAN. 


061 ix. .] — In fixing dam- 

ages, when the trial judge has arrived 
at a conclusion on the different elements 
involved, the ct. of appeal ought not 
to substitute its judgment lor his 
unless it is convinced that he acted 
upon some wrong principle or that the 
amount fixed is unreasonably exces- 
sive. — M ock v. Rkoina Trading Co., 
Ltd. & MoGreoor, 119221 2 W. W. R. 
1241 ; 68 D. L. R. 159.— CAN. 


o. • Practice of Privy 

Council.) — It is against the practice 
of the Privy Council to disturb the 
conclusion reached by all the cts. 
below on a question affecting the 
amount of damages.— D ominion Radi- 
ator Co., Ltd. v. Steel Co. of Canada, 
Ltd., [19191 3 W. W. R. 41.— CAN. 


-!rhe 


— Imposition of terms.] 
.he ct. will not ordinarily interfere 
with the verdict unless the damages are 
manifestly extravagant, or unless some 
wrong element has been admitted in 
the computation of them, or there is 
reason to attribute partiality or other 
improper motive to the 
ease of such interference the ot. will • 
Impose equitable conditions on a deft. 
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Damages. 


Sect . 4. — Review of assessment — new trial: Sub-sect* 
3, A. & B. (a).] 

668. Action on mortgage deed— Verdict 

taken lor principal without Interest.]— In an 

undef ended action on a mtge. deed, pltf.’s counsel 
inadvertently took a verdict lor the principal 
money only, omitting to include interest. The ct. 
refused to increase the verdict. — Baker v. Brown 
(1830), 2 M. & W. 199 ; 5 Dowl. 313 ; 2 Gale, 223 ; 
6 L. J. Ex. 11 5 150 E. R. 727. 

669. New trial unlikely to show materially 
different position.] — The ct. will not grant a new 
trial to pltf. on the ground that the damages are 
small, even though the ct. may conceive they are 
smaller than what is reasonable, unless the judge 
at the trial is dissatisfied. 

The ct. ought not to grant a new trial unless it 
is made out that on the second trial the position 
would have been materially different from that in 
which it was at the former trial (Tindal, C.J.). — 
Gibbs v . Tunaley (1845), 1 0. B. 640 ; 5 L. T. O. S. 
197 ; 135 E. R. 092. 

Annotation : — Retd. Kelly v. Sherlock (1806), L. R. 1 Q. B. 

080 . 

670. Right of plaintiff to nominal damages — 
Failure to claim at trial.] — The ct. will not grant a 
new trial on the ground that pltf. is entitled to 
nominal damages, if nominal damages have not 
been claimed at the trial. — Hobson v . Cowley 
(1858), 27 L. J. Ex. 205 ; 6 W. R. 334. 

671. Estoppel — Conduct of party applying for 


new trial— Objection not taken to defective oount.1 

— After judgment for pltf. on demurrer without 
argument, & general damages assessed, the ct. will 
not permit deft, to move in arrest of judgment on 
the ground that the damages appear to be partly 
given upon a count which cannot be sustained, 
because deft, had the opportunity of excepting to 
that count on demurrer. — Creswell v. Packham 
(1816), 6 Taunt. 630 ; 2 Marsh. 326 ; 128 E. R. 
1180. 

672. Basis of assessment not chal- 

lenged.] — Wilson v . United Counties Bank, 
Ltd., No. 562, ante . 

See , generally , Estoppel. 

673. Absence of measure for precise calculation 
— Dependent on conjecture.] — Resps. obtained 
against applts. an interdict restraining the latter 
in the working of their mines. The interdict was 
recalled, & applts. brought their action for damages, 
& substantial damages were awarded. On appeal : 
— Held : the House could not interfere with an 
award of damages which did not admit of precise 
calculation, but was based upon a series of con- 
jectures. — Clippens Oil Co., Ltd. v. Edinburgh 
& District Water Trustees, [1907] A. C. 291 ; 
76 L. J. P. C. 79, H. L. 

674. Declaration containing several counts — 
Some counts not actionable — General damages 
awarded.] — Anger v . Wilkins (1732), BArnes, 
478 ; 94 E. R. 1012. 

Annotation : — Reid. Corner v. Shew (1838), 4 M. & W. 163. 


seeking relief. — Barclay v. Adair 
(1858), 7 O. P. 167.— CAN. 

q. Right to or award of nominal 
damages only — No new trial granted .} — 
The ct. will not entertain a motion for 
a new trial on the ground that nominal 
damages should have boon given when 
the point was not raised at the trial. — 
Rogers v. Peck (1838), Ber. [488], 318. 
—CAN. 

r. .] — A verdict whioh 

had boon given for pltf. was allowed to 
stand for nominal damages. — Green 
v. Williston (1845), 3 Korr. 58.— CAN. 

a. .1 — If the jury return 

a nominal verdict for pltf., the ot. 
will not set it aside on the ground 
that to sustain a verdict for even 
nominal damages olear proof of on 
Injury received from deft.'s neglect 
should have been given. — O’C onnor 
v. Hamilton (1848), 4 U. C. R. 243.— 
CAN. 

t. .) — Sewell v. Olive 

(1850), 4 All. 304.— CAN. 

a. .] — O ’Flaherty v. 

Devine (1863), 5 All. 434.— CAN. 

b. .] — Atkinson v. 

Mitchell (1866), 3 All. 346.— CAN. 

o. .] — Eaton v. Gore 

Bank (1868), 27 U. C. R. 400.— CAN. 

d. — .J— Belyea v. Hamm 

(1871), 2 Han. 27.— CAN. 

s. — — .) — Hamilton v. 

Simpson (1880), 10 N. B. R. 407.— CAN. 

f. .} — Beatty v. Oillk 

(1886), 12 S. O. R. 706.— CAN. 

g. J — Scammel v. 

Clarke (1804), 23 S. C. R. 307.— CAN. 

h. .1 — Harris t>. Dunlop 

(1806), 33 N. B. R. 556,— CAN. 

k. - .} — Wilkie v. Richards 

(1000), 32 N. S. R. 304.— CAN. 

h ; .] — The cts. refuse to 

grant a new trial whon the damages 
would be neoessarily nominal, 5c no 
title would be In question. — Purcell 
v . Nolan (1830), 1 1. L. R. 258.— 1R. 

NtoW to small damages only — 
Misconduct of jury— New trial granted 
fgjew important principle involved.}— 
Where a verdict is oontrary to the 
judge's charge, a new trial wifi be 
granted, though the amount of dam- 


ages which pltf. would bo entitled to 
recover is small, the principle involved 
in the case being important. — French 
v. Hodgin (1833), (1825-1897), N. B. 
Dig. 647.— CAN. 

n. .] — Where ac- 

tions are brought in tho inferior 
jurisdiction of tho superior cts. for 
trifling amounts, which might have 
boon recovered at much less expense 
in the inferior courts, the cts. will not 
favour such actions by granting now 
trials In cases which rest In their 
discretion. It must be clearly shown 
that the direction of the presiding judge 
has been wrong, or that the verdict 
has been against evidence. — Comstock 
v . Moore (1857), 6 C. P. 434.— CAN. 

671 1. Estoppel — Conduct of party 
applying for new trial — Objection not 
taken in court below.] — The question 
of damages was held not to justify 
a new trial, as the little evidence given 
on the point was not objected to at tho 
trial, nor mentioned in the Judge’s 
address to the jury. — Ward v. Main- 
land Transfer Co., [1919] 3 W. W. R. 
193.— CAN, 

o. Absence of measure of precise 

calculation — Dependent on conjecture.}— 
Whore pltf. Sc doft. have had open 
acoounts for a long period, Sc have 
taken no pains to come to an under- 
standing in regard to the terms of their 
dealing, or to preserve the means of 
proving the necessary facts, Sc tho jury 
find more or less upon conjecture what 
the ot. may think excessive damages, 
for pltf., the ct. will very rarely on 
that ground grant a new trial. — 
Corner v. McKinnon (1848), 4 

U. C. R. 350.— CAN. 


p — -- -— .] — The sound rule 
to adopt is that in mere matters of 
fact, or in the estimation of damages 
no,t susceptible of precise calculation 
or not asoertainabie by the appln. 
of any rule prescribing a measure of 
damages, the appeal ot. should sustain 
the judgment of the trial judge unless 
satisfied that his conclusions are clearly 
erroneous. — Gxngras v. Desilets 
(1881), Cass. Dig. 116.— CAN. 


aa. .] — MoIlwkk r. Foley 

Brothers, [1919] 1 W. W. R. 403.— 
CAN. 


674 i. Declaration containing several 
counts — Some counts not actionable — 
General damages awarded .] — Where 
damages have been assessed generally 
upon a good & bad count, the 
praotio© at common law is to direct a 
trial de novo , Sc not to give either 
party the costs of the first trial. — 
Measures v. MoFadykn (1910), 11 
C. L. R. 723.— AUS. 

674 ii. The dam- 

ages were assessed on the fifth count 
& in case the verdict on that count 
could not legally stand, wero also 
assessed on othor counts in the declara- 
tion ; but as it was found the verdict 
on tho fifth count must stand it was 
directed that the damages separately 
assessed on the othor counts would 
merge in this as the matter was 

E resented to the Jury. — Davis v . 

angdon (1911), 11 S. R. N. S. W. 
149.— AUS. 

674 iii. .] — Where 

one count is good & another bad, Sc 
the damages general, the court will not 
arrest judgment hut award a venire 
de novo. — Decow v. Tait (1866), 25 
U. C. R. 188.— CAN. 


674 iv. .1 — Pltf. 

claimed damages from trespasses com- 
mitted by deft.’s cattle on his lands. 
Sc damages sustained by reason of the 
overflow of water on pltf.’s land, 
caused by a dam erected by deft. The 
jury found in favour of pltf. on both 
grounds of his claim, assessing the 
damages generally at 850. As to the 
first claim, the ct. were of opinion that 
the evidenoe sustained pltf.’s allega- 
tion ; but as the damages were 
assessed generally-. Sc there was some 
doubt whether the liability of deft, 
for the overflow of the water was 
established, the finding ot the jury 
was set aside, Sc a new trial was 
granted with costs.— Cain v. Uhlman 
(1887), 20 N. S. R. 148 ; 8 O. L. T. 
373. — GAN. 

bb. Party taken by surprise in 
court below, fc— Where deft, was sur- 
prised, in so far as one issue was con- 
ceded, he was entitled to relief as to 
the item 6200 for damages in respect 
thereof. — Norwich Union Fire In- 
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Part VII.— Pleading, Proop and Assessment. 


075 , .] — Smith v. Haward 

<1735), Barnes. 480 ; 94 E. R. 1013. 

Annotation .—Held. Corner t>. Shew (1838), 1 Horn. & H. 
215. 

070 . .] — Where general damages 

are given on a declaration in which several breaches 
are assigned, one of which is bad, the ct. will not 
arrest the judgment but will award a venire de 
novo . — Leach v. Thomas (1837), 2 M. & W. 427 ; 
6 Dowl. 612 ; Murp. & H. 119 ; 6 L. J. Ex. 120 ; 

1 Jur. 497 ; 150 E. R. 824. 

Annotations : — Folld. Ayrey v. Fearnaides (1838), 4 M.&W. 
168. Oonsd. Comer v . Shew (1838), 4 M. & W. 163. Refd. 
Empson v. Griffin (1839), 11 Ad. & El. 186 ; Gould v . 
Oliver (1840), 2 Man. Sc G. 208 ; Lewin v. Edwards (1842), 
9 M. ScW. 720 ; Kitchingman v. Skeel (1848), 18 L. J. Ex. 
23. Mentd. Campbell Sc Hfcynes v. R. (1847), 2 Cox, C. C. 
463 ; Bishop v. Elliott (1855), 11 Exoh. 113; Wedd v. 
Porter, [1916] 2 K. B. 91. 

677. .] — The jury having found 

general damages on a declaration containing a 
count on the instrument as a promissory note, & 
a count on an account stated, the ct. awarded a 
venire de novo . — Ayrey v. Fearnsides (1838), 4 
M. & W. 108 ; 150 E. R. 1388 ; sub nom. Airey v. 
Fearnside, 1 Horn & H. 202 ; 7 L. J. Ex. 288 ; 2 
Jur. 690. 

678. .] — If one count or one 

breach in a count in a declaration which contains 
several counts be bad, & general damages have 
been assessed on the whole, a venire de novo may be 
granted. — Corner v. Shew (1838), 4 M. & W. 163 ; 
0 Dowl. 088 ; 1 Horn & H. 215 ; 7 L. J. Ex. 284 ; 

2 Jur. 701 ; 150 E. R. 1380. 

Annotations : — Folld. Ayrey v. Fearnsides (1838), 4 M. & W. 
168 ; Lewin v. Edwards (1842), 6 Jur. 401. Coned. 
Kitehenman v. Skeel (1848), 3 Exoh. 49. Mentd. Brown 
v. Maclean (1849), 12 L. T. O. S. 423 ; Bignell v. Harpur 
(1850), 19 L. J. Ex. 168 ; R. v. Mollor (1858), 7 Cox, C. C. 
454 ; Farhall v. Farhall (1871), 7 Ch. App. 123. 

679. Nominal damages awarded.] — 

Where, in an action of debt on simple contract, the 
declaration contains good & bad counts, & nominal 
damages are assessed on the whole, the ct. will 
award a venire de novo . — Lewin v. Edwards 
(1842), 9 M. & W. 720 ; 1 Dowl. N. S. 639 ; 11 
L. J. Ex. 291 ; 0 Jur. 401 ; 152 E. R. 304. 
Annotations : — Mentd. Atkinson v. Davies (1843), 11 M. & W. 
236; Burmester v. Hogarth (1843), 11 M. & W. 97 : 
O'Gonnell v. R. (1844), 11 Cl. & Fin. 155 ; Koeno v. Beard 
(1860), 8 C. B. N. 8. 372. 


When award made by foreign tribunal.]— See 

Conflict of Laws, Vol. XI., p. 457, No. 1130. 
Misdirection of jury.]— See Nos. 731, 741, post 


B, Damages Excessive . 

(a) In General . 

680. General rule.] — Judgment arrested because 
more damages recovered than ought. — P rince v . 
Molt (1097), 2 Salk. 602 ; Garth. 380 ; Comb. 442 ; 
Holt, K. B. 192 ; 1 Ld. Raym. 248 ; 12 Mod. Rep. 
131 ; 91 E. R. 565. 

Annotation: — Mentd. Chapman v, Mattison (1738), Andr. 

191. 

681. .]— Anon. (1773), Lofft, 140 ; 98 

E. R. 579. 

682. .] — The ct. may in any case grant a 

new trial upon the ground of excessive damages. — 
Duoker v. Wood (1786), 1 Term* Rep. 277 ; 99 
E. R. 1092. 

Annotation : — Refd. Goldsmith v. Sefton (1796), 3 Anst. 808. 

688. .] — There is no species of action in 

which the ct. will not grant a new trial for excess 
of damages if the circumstances require it. — 
Hewlett v. Cruchley (1813), 5 Taunt. 277 ; 128 
E. R. 090. 

084. Judge dissatisfied with verdict.] — 

Where the damages are excessive, & the judge 
reported that he thought them too high, the ct. 
will grant a new trial, even in actions of tort. — 
Newton v . Houghton (1832), 1 L. J. C. P. 47. 

685. Judge not dissatisfied with verdict — 

Personal injuries.] — In an action against a railway 
co. -for an injury sustained through carelessness 
of the co.’s servants, pltf.’s injuries, arising from 
concussion of the brain & spine, appearing to be 
very serious & likely to be permanent, disease of 
the brain having resulted, & he having lost an 
income of £150 a year, the jury gave £2,000, & the 
judge not being judicially dissatisfied, the ct. 
sustained the verdict : — Held : in cases of the kind, 
it is impossible to assess the damages with certainty 
or any general rule ; & the ct. cannot take the 
matter out of the hands of both judge & jury, & 
assess the damages for themselves. — Britton v . 
South Wales Ry. Co. (1858), 1 P. & F. 171 ; 27 
L. J. Ex. 355. 


SURANCE t?. Kavanagh (1905), 36 
8. C. R. 7.— CAN. 

q. .]— Pltf. is entitled to a 

new trial on the ground of surprise 
on payment of costs. — Robertson v . 
Ross (1852), 2 C. P. 193.— CAN. 

r. No proper evidence in court 
below as basis for assessment .] — The 
lower ct., upon a motion for a now 
trial, being 1 of opinion that there was 
no evidence upon which damages 
assessed could be calculated, directed 
a further inquiry as to such damages. — 
Parks v . Blackwood (1893), 2 B. O. R. 
346.— CAN. 

PART VII. SECT. 4, SUB-SECT. 3.— 
B. (a). 

680 i. General rule — Discretion of 
court .] — The damages were not so 
exoessive that reasonable men with the 
full facts before their minds could not 
have reasonably awarded them. 
Where a party would suffer by an 
order being made for a new trial such 
disadvantage as could not be adjusted 
by an order for costs, the order should 
not be made when the party asking 
* P r it is solely to blame. — Rowe v . 
Australian United Steam Naviga- 
tion Co., Ltd. (1909), 9 G.L.R. 1.— 


680 iL Where the dam- 

are not so high as to be unreason- 
able, Sc there is no ground for ordering 
* new trial. — McKenzie v . Hooking 


(No. 2) (1912), 14 W. A. L. R. 98.— 
AUS. 

680 ill. .1— Pltf. proved that 

on a levy, 8c without the goods, having 
been taken from his possession, he 
paid the Bheriff £10, the amount of the 
execution ; the judge told the jury 
that the amount paid by pltf. was a 
fair measure of damages, but they 
gave a verdict for £29 : — Held : the 
damages were not so exoessive as to 
Justify the ct. in granting a new trial. — 
Wilson v . Street (1855), 3 All. 251. — 
CAN. 

680 iv. Where the ct. 

directed a wrong measure of damages, 
but the difference amounted to only a 
few dollars, defts. wore left to bring a 
cross -action for the amount, rather 
than disturb a just verdict for such a 
small sum. — Y oung v . Laid law (1862), 
12 0. P. 612.— CAN. 

680 v. .h-Hcid: while the 

damages were so excessive under the 
circumstances as to have justified the 
judge in granting a new trial, it was 
not usual for a ct. of appeal to inter- 
fere with a verdict on the ground of 
exoessive damages. Sc the ct. was not 
prepared to> say the judgment in this 
ease should be interfered with. — B ell 
v. WETMORE (1880), 19 N. B. R. 534. — 
CAN. 

680 vL .y—Held: though 

the amount of damages found was not 
satisfactory & might well have been 


submitted to a Jury of business men 
as a question proper for their determina- 
tion, the ct. would dismiss tho appeal. — 
Royal Insurance Co. v . Duffus 
(1890), 18 S. C. R. 711.— CAN. 

680 vii. .] — Where there is 

evidenoo in support of a verdict, upon 

K roner directions to the Jury by tho 
rial judge, a ct. of appeal ought not to 
interfere with the assessment of 
damages unless they appear to be so 
exoessive that no reasonable men, 
upon such evidence, would have 
awarded such an amount. — Grand 
Trunk Ry.Co. ofOanadav. Depencier 
(1905), Gout. Cas. 343.— CAN. 

680 viii. .1 — High damages 

assessed by a jury are not a ground 
for reversing the judgment of an 
inferior ot. — Roberts v . Simpson 
(1817), 1 Nfld. L. R. 76.— NFLD. 

680 ix. Imposition of 

terms .] — The damages appearing to be 
exoessive, a new trial was granted on 
payment of costs. — Scott v . Keikib 
(1866), 15 C. P. 200.— CAN. 


680 x. .] — Where in 

an action of assumpsit tor £356 11s. 8cf. 
being a claim for salvage services, the 
jury found a verdict for pltf. for £206, 
the ct. set aside the verdict on tbe 
grounds of its being excessive, deft, 
paying the costs of the previous trial.— 
Simms v . Elias (1859), 4 Nfld. L. R. 
289. — NFLD. 
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Damages. 


Sect, 4. — Review of assessment — new trial : Sub-sect, 

3, B . (a),] 

680. .] — Phillips v. London & South 

Western By. Co., No. 784, post. 

687. Discretion oi court.] — A motion to 

reduce damages is an appln. to the discretion of the 
ct. — Davis v. Marshall (1861), 4 L. T. 216. 

688. Review by Court of Equity.] — 

Damages recovered at law for breach of a covenant 
in a lease wore alleged to be excessive : — Held : 
equity would not ascertain the damages. — Hooker 
v. Arthur (1671), 2 Rep. Ch. 62 ; 21 E. R. 616. 

689. Misconduct of Jury.] — Where a pltf. 

had obtained against a railway co. a verdict with 
damages, sustained by reason of an accident to 
a train in which he was a passenger, & a new 
trial was ordered by the Ct. of Q. B. on the 
ground alone of excessive damages, the finding 
as to negligence by the deft. co. being approved 
by two cts. j — Held : inasmuch as there had 
been no misdirection the judge having put to 
the jury whether all was done which was 
reasonably & practically possible under the 
circumstances of the case, & inasmuch as the 


damages were not of such an excessive character 
as to show that the jury had been either influenced 
by improper motives or led into error, there ough t 
not to be a new trial. — Lambkin v. South Eastern 
Ry. Co. (1880), 6 App. Cas. 362 ; 28 W. R. 837, 
P. C. 

090. .]— Karavias v . Callinicos, 

[1917] W. N. 323, C. A. 

691. Whether court has power to reduce— On 
motion for new trial — Without consent of parties.] 

— Where, upon showing cause against a rule for a 
nonsuit or new trial, it appears that the verdict has 
been entered for an amount not warranted by the 
evidence, the ct. will make the rule absolute, unless 
the parties consent that the damages shall be 
reduced. 

We cannot, however, reduce the damages without 
the consent of both parties, & therefore the rule 
must be made absolute for a new trial (Lord 
Denman, C.J.). — Leeson v . Smith (1834), 4 Nev. & 
M. K. B. 304. 

Annotation .— Apprvd. Watt v. Watt, [1905] A. C. 115. 

692, Plaintiff consenting to reduction.] 

i — Robins v. Phillips (1843), 2 L. T. O. S. 76, 151. 


691 i. Whether court has power to 
reduce — On motion for new trial .] — 
There is no authority by which the 
ot. can, when the Jury has found a 
general verdict for damages, reduce 
the damages because the Jury have 
lven particulars showing how they 
ave arrivod at their estimate of dam- 
age. In such a oase deft.’s remedy 
is a new trial on the ground that the 
damages are excessive. — Bruce v. 
MoGkk (1914), 33 N. Z. L. R. 1665.— 
N.Z. 

s. When damages mere 

matter of arithmetic.] — Where the 
amount is mere matter of computation 
& the verdict excessive, the ct. will 
direot a verdict for pltf. for the correct 
amount, or a new trial on payment of 
costs. — Stephenson v. Rannky (1852), 

2 O. P. 196.— CAN. 

t. .] — Ward v. 

Mainland Transfer Co., [1919] 3 
W. W. R. 193.— CAN. 

a. .] — In an action 

for breach of contract, where the loss 
sustained is entirely a matter of 
arithmetic oaloul&tion, & the Jury has 
awarded damages In excess of the 
computed amount : — Held : instead of 
ordering a new trial the ot. can reduce 
the damages. — Murdocii v. Workman 
Sc Co. (1894), 28 I. L. T. 39.— IR. 

b. Rather than order 

third frurf.] — Where pltf. had recovered 
damages which in the opinion ot the 
ot. of appeal were excessive, the ct. 
ordered a new trial. On the second 
trial a Jury increased the damages from 
115,000 to 917,600, & tho ct. of appeal 
reducod tho damages to 912,000. — 
Taylor v. British Columbia Electric 
Ry. Co., Ltd, (1912), 16 B. C. R. 420.— 
CAN. 

o. Error in court below 

on point other than damages - Correc- 
tion a matter of calculation,] — Where 
damages had been assessed on on 
account by a Judge at chambers, but 
the affidavit on whioh it was made 
did not support all the Items ot the 
account, the ot. reduced the damages 
to the amount warranted by the affi- 
davit. — Sooullar v . Webb <1842), 

1 Kerr, 520.— CAN. 

d. .] — Where 

damages were assessed by the trial 
judge generally in favour of several 
pltfs., whose rights Sc interests were 
distinct, Sc were apportioned equally 
between them by tne divisional ct., 
the ot. of appeal, while holding that 
one pltf. only was entitled to reoover, 
reduced the damages apportioned to 
him, being of opinion that suoh ! 


damages were excessive ; as, in the 
general assessment, matters had boon 
taken into consideration of whioh ho 
was not entitled to complain. — Ed- 
monds v. Hamilton Provident & 
Loan Society (1890), 18 A. R. 347. — 
CAN. 

e. .] — The ct. 

holding, on tho construction of a 
referee’s judgment, that this element 
had been wrongly allowed to enter 
into the computation of the damages, 
reduced them from 9250 to 950. — 
McKim v. East Luther Township 
(1901), 21 C. L. T. 113 ; 1 O. L. R. 
89.— CAN. 

f. .] — Whore the 

referee had erred In adopting the 
soveror rule against defts. in assessing 
the damages, his report was amended 
in view of such error. — Kirkpatrick 
v. McNamee (1905), 36 S. O. It. 152.— 
CAN. 

692 i. Plaintiff consenting 

to reduction.]— The ct. being of opinion 
that tho damages wore excessive, the 
rule was discharged, without costs, 
on pltf. consenting to reduce the 
damages. — M urphy v. Goldman .1886), 
7 N. S. W. L. R. 334 ; 3 N. S. W. W. N. 
23.— AUS. 

692 ii. .]— Ordered 

that there should be a new trial without 
costs unless pltf. would reduce his 
verdict to nominal damages & that he 
Bhould In either case pay the costs of 
this application. — Johnson v . Lamb 
(1855), 13 U. C. L. 508 —CAN. 

692 iii. The ct. 

ordered a new trial, unless pltf. con- 
sented to accept nominal damages. — 
White v. Smith (1859), 4 All. 335. — 
CAN. 

692 iv. .] — Johnson 

v. Parke (1862), 12 C. P. 179.— CAN. 

692 v. .] — Where a 

verdict is found against the charge of 
the judge, Sc the unoontr&dicted evi- 
dence of the only witness examined 
at the trial, for a larger amount than 
the evidenoe warrants, the ct. will 
either order a new trial, or if pltf. 
consents, reduce the damages to the 
I sum warranted by the evidence. The 
ot. have power so to reduoo the dam- 
ages with tho consent of pltf. alone, 
Sc against tho will of deft. — Ribser v. 
Hart (1865), 1 Old. 727.— CAN. 

692 vL .pv-Inaoaseln 

whioh no more than the actual damages 
sustained should have been assessed ; 
Sc the jury has awarded excessive 
damages, the ot. will grant a new trial 
on payment of costs, unless pltf. 


reduces tho verdict to a sum named. — 
Moffatt v. Grand Trunk Ry. Co. 
(1865), 15 C. P. 392.— CAN. 

692 vii. .] — The dam- 

ages being, in the opinion of the ct., 
excessive, a new trial was ordered 
unless pltf. would consent to reduce 
tho verdict to a sdm specified. — H ood 
v. Cronkite (1869), 29 U. C. R. 98.— 
CAN. 

692 viii. .1 — Cook v. 

Cook (1875), 36 U. C. R. 553.— CAN. 

692 ix. .] — Ontario 

Copper Lightning Rod Co. v. Hewitt 
(1879), 30 C. P. 172.— CAN. 

692 x. .1 — Massie v. 

Toronto Printing Co. (1886), 11 
O. R. 362.— CAN. 

692 xi. .] — Miller v. 

Manitoba Lumber & Fuel Co. (1890), 
6 Man. L. R. 487.— CAN. 

692 xii. .] — Creel- 

man v. Tutper (1893), 25 N. S. R. 
334.— CAN. 

692 xiii. — .]— John- 

ston v. Miller (1898), 31 N. S. R. 
83.— CAN. 

692 xiv. .] — Collier 

v. Michigan Central Ry. Co. (1900), 
27 A. R. 630.— CAN. 

692 xv. .] — Ford v. 

Metropolitan Ry. Co. (1902), 4 
O. L. R. 29 ; 1 O. W. R. 318.— CAN. 

692 xvi. .] — Central 

Vermont Ry. Co. v. FranchIcrk 
(1903), 35 S. C. R. 68. — CAN. 

692 xvii. .] — Dunn v. 

Dunn (1867), 5 Nfld. L. R. 210.— 
NFLD. 

g. With consent of par- 

ties.] — Where the damages awarded 
by the jury are excessive, but pltf. is 
entitled to recover, the ct., in the 
exeroise of their control over the 
verdict, may suggest a reduction of 
the damages ; or, where the suggestion 
is not accepted, may order a new 
trial on the ground of excessive 
damages alone. — Clarke v. Fullerton 
(1871), 8 N. 8. R. 348.— CAN. 

h. .] — New trial 

granted, unless the parties should 
consent to reduce tho verdict of $128. — 
Arch bold v. Merchants* Marine 
Insurance Co. (1883), 4 R. Sc G. 98. — 
GAN. 

k. — .} — The amount 

awarded pltf. for damages was clearly 
excessive, Sc a new trial was ordered 
unless the parties agreed to a reduo - 
■ tion of the damages to $500. — 
1 Stephens v. Toronto Ry. Co. (1906) 
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603. .] — On showing cause 

against a rule nisi for a new trial, on the ground of 
misdirection, pltf.’s counsel consented to abandon 
that part of his demand to which the misdirection 
applied — the ct., without the assent of deft., 
discharged the rule for a new trial & made the rule 
absolute as a rule for reducing the damages. — 
Moore v. Tuckwell (1845), 1 C. B. 607 ; 15 
L. J. O. P. 153 ; 135 E. R. 679. 

Annotations :—Re!d. Barber v. Deutsche Bank (Berlin) 
London Agency, [1919] A. C. 304. Mentd. Hughes v. 
Hughes (1846), 16 M. & W. 701 ; Towne v. D’Heinrich 
(1853), 13 C. B. 892. 

694. .] — The jury having found 

a verdict for pltf. for £80, the ct., upon a rule to 
reduce the damages to a nominal sum, proposed to 
make the rule absolute for a new trial unless pltf. 
would consent to a verdict for £40 : — Held : the 

g ltf. was still entitled to the costs of the rule, though 
e assented to the reduction. — Wilson v. Lanca- 
shire & Yorkshire Ry. Co. (1801), 9 C. B. N. S. 
632 ; 30 L. J. 0. P. 232 ; 3 L. T. 859 ; 7 Jur. N. S. 
862 ; 9 W. R 635 ; 142 E. R. 248. 

Annotations: — Mentd. Borries v. Hutchinson (1866), 18 
C. B. N. S. 445 ; G. W. Ry. v. Redmayne (1866), 12 
Jur. N. S. 692 ; Lord v. Mid. Ry. (1867), L. R. 2 O. P. 339 ; 
British Columbia & Vancouver’s Island Spar, Lumber & 
Saw Mill Co. v. Ncttleship (1868), 37 L. J. C. P. 235 ; Home 
v. Mid. Ry. (1873), 28 L. T. 312 ; Simpson v. L. & N. W. 
Ry. (1876), 45 L. J. Q. B. 182 ; Schulze v. G. K. Ry. 
(1887), 19 Q. B. D. 30 ; Wertheim v. Chicoutimi Pulp Co., 
11911] A. C. 301. 

695. .] — Ftjsming v. Bank of 

New Zealand, No. 553, ante . 

696. But not defendant.] — 

Where pltf. is entitled to substantial damages, <fc a 
verdict for pltf. cannot be impeached except on the 
groimd that the damages are excessive, the ct. has 
power to refuse a new trial, on pltf. alone, & without 
deft., consenting to the damages being reduced to 
such an amount as the ct. would consider not 
excessive had they been given by the jury. — Belt 
v. Lawes (1884), 12 Q. B. D. 356 ; 53 L. J. Q. B. 
249 ; 50 L. T. 441 ; 32 W. R. 607, C. A. 

Armotations : — Overd. Watt v. Watt, [1905] A. C. 115. 
Reid. Barber v. Deutsche Bank (Berlin) London Agency, 
11919] A. C. 304. 

697. .] — Watt v. Watt, 

No. 048, ante . 


698. Matter at Issue a question for jury.]— Where 
the judge who tries a cause recommends a verdict 
for pltf. with nominal damages, but the jury give 
substantial damages, such verdict cannot be 
treated as perverse. — Chilvers v. Greaves (1843), 
6 Man. & G. 578 ; 6 Scott, N. R. 539 ; 134 E. R. 
691. 

699. .] — Draper v. De Torri (1849), 14 

L. T. 0. S. 179. 

700. .1 — Beeley v. Spode (1851), 17 

L. T. O. S. 51. 

701. Acting upon wrong principle.] — The 

ct. will not grant a new trial on the ground that the 
damages are excessive, unless it is very manifest 
that the jury, in assessing the damages, have 
either been actuated by an improper motive or 
that they have proceeded upon a wrong principle. — 
Creed v. Fisher (1854), 9 Exch. 472 ; 22 L. T. O. S. 
307 ; 18 Jur. 228 ; 156 E. R. 202. 

Annotations: — Raid. Rolin v. Steward (1854), 2 C. L. R, 

959 ; Humphrey v. Nowland (1862), 15 Moo. P. C. C. 343. 

702. .] — Adams v. Midland Ry. Co., 

No. 585, ante. 

703. .] — Evans v . Davies, No. 589, ante . 

704. .] — SWANBOROUGH V . METROPOLITAN 

Ry. Co. (1872), 36 J. P. Jo. 741. 

705. Discretion of court to grant new trial — 
Application for third trial refused.] — Clerk v. 
Udall (1702), 2 Salk. 649 ; 91 E. R. 552. 

Annotation : — Folld. Chambers v. Robinson (1726), 2 Stra. 

691. 

706. .] — New trial granted for ex- 

cessive damages, but the same damages being 
given a second time, another trial cannot be had. — 
Chambers v . Robinson (1726), 2 Stra. 691 ; 93 
E. R. 787. 

Annotations Dbtd. Beardmoro v. Carrington (1764), 2 

WIls. 244. Mentd. Burdy t». Hosier (1733), 2 Barn. K. B. 

369 ; Hall v. Howes (1736), Lee temp. Hard. 244 ; Wloka 

r. Fentham (1791), 4 Term Rep. 247. 

707. Death of party awarded damages — Im- 
mediately after verdict.] — An action for negligence 
was brought by pltf., a child of seven years old, by 
his next friend to recover damages for injuries done 
to him by the horse of deft. The jury found a 
verdict for £150. Nine days after the trial the 
child died. Judgment was afterwards signed by 


lio. L. R. 19; 6 O. W. R. 657.— 
CAN. 

1- , .]— ncU : tho 

sum awarded was excessive, & damages 
wore assessed, of consent, at £100. — 
M'KiERNANt^ Glasgow Corpn., [1919] 

— - Necessity for con- 

sent of both parties.}— Tho ct. had no 
jurisdiction, without deft. ’s consent 
to make the new trial dependent upon 
the consent of pltf. to reduce the 
damages. — Hockley v. Grand Trunk 
Ry. Co.. (1905), 6 O. W. R. 57 ; 10 
O. L. R. 363.— CAN. 

c “• 7 .] — Barter v. 

Spkaoue s Falls Manufacturing Co. 

207?^CAN?' L ‘ R - 383 : 38 N - B - R ‘ 

O. — — .] — COLLAHD t>. 

Ajrmsthonci (1913), 24 W. L. R. 742.— 

P. .] — a jury’s 

award was held to be excessive, & 
a new trial was ordered, unless the 
parties consented to the damages 
being reduced to $6,000. — Giddinos 
m Northern Ry. Co., 

[1920] 2 W. W. R. 849.— CAN. j 

. <1* ” — - , New trial ordered j 

xn spite of pJaintifTs assent to reduction. ] 1 
aeta : the damages were excessive, j 
the ct. ordered a new trial, though i 
ltt. waa willing to assent to reduce i 
amount of the verdict.— Key v. 
ahomson (1869). 1 Han. 295.— CAN. 

•98 L Matter at issue a question for • 


jury.] — -The question of damages 
! having been left open to the jury, & 
the verdict being for pltf., the ot. 
! refused a now trial on the ground of 
I excessive damages. — Smith v. Mil- 
1 lidge (1844), 2 Kerr, 408.— CAN. 

I 698 ii. .] — The ct., although not 

altogether satisfied with the verdict, 
i refused a new trial, there being evidence 
! sufficient to uphold it, the question 
; being one entirely within their province. 
I — Knox v. Cleveland (1859), 8 

C. P. 176.— CAN. 

| 698 iii. .]— Where the jury do 

not appear to have assessed the 
damages on a wrong principle or acted 
j under tho influence of improper motives 
or bias, the ct. will not disturb their 
i finding, even if the damages are larger 
than they might have been disposed 
to give as jurors. — Godard v. 
Fredericton Boom Co. (1866), 1 
Han. 544.— CAN. 

898 iv. .] — Crozier v. Ph<enix 

Insurance Co. (1871), 2 Han. 200. — 
CAN. 

698 v. .] — Morton v. Bartlett 

(1874), 2 Pug. 215.— CAN. 

898 vi. .] — Woodman v. Blair 

(1879), 30 C. P. 452.— CAN. 

698 vii. — — .] — Ellis v. Abell 
! (1884), 10 A. R. 226.— CAN. 

i 698 viii. .] — Booker v. Wel- 

1 lington Colliery Co., Ltd. (1902), 
9 B. C. R. 265.— CAN. 

698 ix. .] — McLean v. Campbell 


(1905), 38 N. S. R. 416.— CAN. 

698 x. .)— The sura of $15,000 

awarded by a Jury to pltf., as damages 
for personal injuries having been 
considered excessive, & a new trial 
ordered, the Jury at the now trial 
assessed the damages at $11,500: — 
77 eld : while the amount was large, it 
was not so excessive as to justify the 
ot. In disturbing the verdict. — Carty 
v. British Columbia Electric Ry. 
Co. (1911), 19 W. L. R. 905 ; 2 

D. L. It. 276 ; 1 W. W. R. 523.— CAN. 

698 xi. .] — The damages awarded 

by the jury not being so excessive as to 
warrant the ct. in interfering, the 
verdict must stand. — Gordon v. 
Canadian Northern Ry. Co. (1912), 
20 W. L. R. 705 ; 2 W. W. R. 114 ; 
2 D. L. R. 183.— CAN. 

898 xii. . ] — Tho q uestion of dam - 

ages is peculiarly one for the Jury. — 

8 uillinan v . Stuart (1917), 38 

. L. R. 023.— CAN. 

706 i. Discretion of court to grant new 
trial — Application for third trial re- 
fused.] — Qu. : whether a third trial 
would have been granted for excessive 
damages. — C hristie v. St. John’s 
City (1891), 30 N. B. R. 492.— CAN. 


706 it .] — Although the 

damages may have been larger than 
the evidence warranted, the ct. should 
not, upon that ground, direct a third 
trial. — Pickering v. Grand Trunk 
Pacific Ry. Co. (1914), 28 W. L. R. 
857 ; 24 Man. L. R. 544.— CAN. 
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the next friend. An appln. to stay proceedings, 
or for a new trial, was then made on the ground 
of the death of pltf. since the trial : — Held : 
although the damages were presumably given on 
the supposition that the child would continue to 
live, the case was not one in which the ct. would 
grant a new trial.-r--KitAMER v. Waymark (1868), 
L. R. 1 Exch. 241 ; 4 H. & O. 427 ; 35 L. J. Ex. 
148 ; 14 L. T. 368 ; 12 Jur. N. S. 395 ; 14 W. R. 
659. 

708* Misleading speech of counsel.] — Chattels 
v. Daily Mail Publishing Co., Ltd., No. 558, 
ante. 

709. Improper rejection of evidence.] — Resps. 
contracted with applts. that the latter should 
make for them 145,000 eighteen-pounder steel 
cartridge clips from steel of a particular quality to 
be supplied by resps. Reaps, having refused to 
supply the steel, applts. claimed that there had 
been a breach of the contract by resps., & they 
were consequently entitled as damages for the 
breach to be paid £474 odd, being the excess of the 
contract price over what would have been the 
cost to them of manufacture. Resps. admitted 
breach of the contract, but did not admit that 
applts. had in fact sustained any damage. At the 
trial one of the members of applts.* firm was called 
as a witness. In the cross-examination questions 
were being put to him by resps.* counc il with the 
object of establishing that applts.* mills during 
all the period within which the contract had to be 
fulfilled were fully employed on other equally 
profitable work, & that it would have been im- 
possible for them to have undertaken the execution 
of the contract now sued on. This evidence in 
limine ruled inadmissible & irrelevant, & judg- 
ment was given for the full amount claimed : — 
Held : as applts. were bound to take all reasonable 
steps to mitigate the claim for damages, the 
learned judge, because he thought the case put 
forward could not bo established, ought not to 
have shut out resps. from a reasonable chance of 
eliciting facts which were on the face of them 
possibly relevant. The ct. was not prepared to 
uphold applts.* proposition that under no circum- 
stances the fact that they had made other profits 
by the use of their mills could be admissible in 
reduction of damages. — Hill & Sons v. Showell 
(Edwin) & Sons, Ltd. (1918), 87 L. J. K. B. 1106 ; 
sub nom. Hall (John) & Son, Ltd. v . Showell 
(Edwin) & Sons, Ltd., 119 L. T. 651 ; 62 Sol. Jo. 
715, H. L. 

710. Repudiation of oontract for personal 
services.] — Turpin v. Victoria Palace, No. 181, 
ante. 

(b) Excess clearly Apparent. 

711. General rule.] — I am as little disposed as 
any man to interfere with the province of a jury, 
& I should not be induced to send a case down 
again for excessive damages except where those 


damages are enormous & disproportionate. I 
consider them such in this case on account of the 
limit which pltf. himself put on his demand i n th e 
first instance (Tindal, O.J.). — Price v. Severn 
(1831) 7 Bing. 316; 5 Moo. & P. 125 5 9 

L. J. O. S. 0. P. 99 ; 131 E. R. 122. 

Annotation Mentd. Watt v. Watt, [19051 A. C. 115. 

712. .] — In an action for false imprison- 

ment, where a verdict with £200 damages was 
given for one night’s confinement in a prison, 
evidence of a trespass by deft, on the goods of 
pltf., arising out of the same transaction committed 
on the following day, was admitted for the purpose 
of showing that deft, was actuated by malice : — 
Held : to be no ground for granting a new trial. 
To induce the ct. to grant a new trial, on the ground 
of excessive damages, it must be shown that they 
are very excessive, or that a perverted view of the 
case has been taken by the jury. — Edgell v. 
Francis (1840), 1 Man. & G. 222 ; 1 Scott, N. R. 
1 18 ; 133 E. R. 314 ; sub nom . Edgell v. Francis, 
James v. Francis, 4 Jur. 366 ; sub nom . Edgil v. 
Francis, James v . Francis, 9 L. J. C. P. 233. 

713. .] — The ct. will not grant a new trial 

merely because the damages are large, unless they 
are so excessive as to be monstrous & absurd, or 
unless the jury have been actuated by improper 
motives in arriving at a conclusion as to the 
amount. — C hilton v. Croydon Ry. Co. (1848), 
11 L. T. O. S. 108. 

714 . .] — I have heard . many eminent 

judges expressing a disinclination to interfere 
unless where the damages were most clearly 
excessive. I think that in this case the damages 
are not so clearly excessive as to justify us in 
disturbing the verdict on that ground (Pollock, 
C.B.). — -Wakley v. Cooke (1849), 4 Exch. 511 ; 
19 L. J. Ex. 91 ; 14 L. T. O. S. 158 ; 154 E. R. 
1316. 

Annotation : — Mentd. R. v. Ingham (1864), 5 B. Sc S. 257. 

715. .] — Action against a railway co. for 

giving pltf. into custody & causing him to be taken 
before a magistrate, on a charge of travelling in a 
carriage of the co. without having paid liis fare, & 
with intent to avoid payment thereof. 

The jury having given £50 damages, the ct. 
would not grant a new trial on the ground that 
they were excessive. 

The rule was moved on the ground that the 
damages, £50, were excessive. They were liberal 
certainly, & we should have been better pleased 
if they had been smaller ; but we do not think the 
excess so great as to induce us in our discretion to 
! order a new trial on that ground (Blackburn, J.). 

| — Gopp v . Great Northern Ry. Co. (1861), 3 
; E. & E. 672 ; 30 L. J. Q. B. 148 ; 3 L. T. 850 ; 25 
! J. P. 326 ; 7 Jur. N. S. 286 ; 121 E. R. 594. 

Annotations : — Mentd. Seymour v. Greenwood (1861), 7 
! H. & N, 355 ; Poulton v. L. & S. W. Ry. (1867), L. R. 2 

§ . B. 534 ; Allen v. L. & S. W. Ry. (1870), 19 W. R. 127 ; 
dwards v. L. & N. W. Ry. (1870), L. R. 5 C. P. 445 ; 
I Moore v. Mot. Ry. (1872), L. R. 8 Q. B. 36 ; Walker v. 
j Nottingham Board ot Grdns. (1873), 28 L. T. 308 : Kirk- 

> stall Brewery Co. v. Furness Ry. (1874), L. R. 9 Q. B.A68 ; 

Bank of New South Wales v. Owston (1879), 4 App. Cas. 
I 270 ; Edwards v. Mid. Ry. (1880), 6 Q. B. D. 287 ; Knight 


708 1. Misleading speech of counsel.] 
— Matter whioh is not In evidonoe 
should not be introduced by counsel 
in addressing jury, & if the ot. of 
appeal were satisfied that the jury were 
influenced by suoh statements it 
would have to find there had been a 
mis 'trial. — Ryan v. Canadian Pacific 
Ry. Co., line] 2 W. W. R. 368.— 
GAN. 

PART VII. SECT. 4, SUB-SECT. 3.— 
B. (b). 

711 i. General rule.}— A new trial 


will not be granted on the ground of 
excessive damages, unless the damages 
are outrageous. — Wentworth v. Hal* 
LETT (1844), 2 Kerr, 560.— CAN. 

7? 1 l 1 - .)— The ct. will interfere 

if the damages are clearly excessive. — 
Secord t>. Great Western Ry. Co. 
(1858), 15 U. C. R. 631.— CAN. 

711 ill. ,] — Guiou e. Thibeau 

(1904), 36 N. S. R. 542.— CAN. 

711 iv. .] — It is well established 

that a ot. ot appeal should not interfere 
with the verdict of a jury simply 
because the amount is more than the 


ot. would give, yet it is quite as well 
established that a verdict of damages 
whioh oannot be supported by the 
evidence should be set aside by the 
appellate ct. in the same way as any 
other finding of fafct. — T insley v. 
Canada West Coal Co. (1908), 9 
W. L. R. 706.— CAN. 

711 v. .] — There is no power in 

the ot. to disturb, impeach or question 
the conclusion the Jury arrive at. 
unless the verdict is plainly one against 
justice. — White v. Grieve (1854), 
4 Nfld. L. R. 28.— NFLD. 
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v. North Metropolitan Tram. Go. (1898), 78 L. T. 227 ; 

Lambert «. G. E. Ry., [1909] 2 K B. 776 ; Percy v. 

Glasgow Corpn., [1922] 2 A. O. 299. 

718* .] — Forrester v. Tyrrell (1893), 

57 J. P.532; 9 T. L. R. 257, 0. A. 

717. Damages greatly in excess of Injury 
proved.] — In an action on the case for diverting 
pltf.’s water-course, where the jury under circum- 
stances of aggravation gave £3,000 damages, the 
ct. granted a new trial on the ground that the 
damages given greatly exceeded the amount of 
the injury proved. — Pleydell v. Dorchester 
(Earl) (1798), 7 Term Rep. 529 ; 101 E. R. 1115. 


Annotations : — Mentd. Pulteney v. Warren (1801), 6 Ves. 73 ; 

Lopez v . De Tastet (1819), 8 Taunt. 712. 

718. .] — GreenlAnds, Ltd. v. Wilms- 

HURST & LONDON ASSOCN. FOR PROTECTION OF 
Trade, No. 413, ante . 

719. Award such as no reasonable jury could 
give — Unless acting under delusive Impression.] — 

The ct. will grant a new trial on the ground of 
excessive damages, if the facts of the case will 
warrant them in saying, that the verdict was not 
such as men in general, not acting under any 
delusive impression, would have given. — M ao 
pfterron v. Lovie (1823), 1 L. J. O. S. K. B. 240. 

720. .] — Praed v. Graham, No. 418, ante. 

721. .] — Johnston v. Great Western Ry., 

No. 751, post. 


(c) Misconduct , Misdirection , Mistake of Jury . 

722. Misconduct — Undue motives.] — The ct. 

are not restrained from granting a new trial in a 


case of criminal conversation for excessive damages 
if they are satisfied that the jury acted under the 
influence of undue motives or of gross error or 
misconception on the subject. — Chambers v . 
Caulfield (1805), 0 East, 244 ; 2 Smith, K. B. 
350 ; 102 E. R. 1280. 

Annotations : — Refd. Narracott v. Narracott & Heaketh 
(1864), 3 Sw. & Tr. 408. Mentd. Wilson e. Wilson (1864), 
6 H. L. Gas. 40 ; Hunt v. Hunt (1861), 31 Bear. 89. 

723. .] — The ct. will not, in an action 

for a breach of promise of marriage, grant a new 
trial on the ground of excessive damages, unless 
they be so large as to induce the ct. to infer that 
the jury were actuated by undue motives, or acted 
upon a misconception of the facts. — Gough v. 
Farr (1827), 1 Y.&J. 477 ; 148 E. R. 759. 

724. .] — Smith v. Woodfine, No. 

298, ante. 

725. .] — Berry v. Da Costa, No. 

299, ante . 

720 . Perverse verdict — Against weight of 

evidence.] — Leeson v . Smith, No. 091, ante . 

727. .] — Edgell v. Francis, No. 712, 

ante. 

728. Improper motives.]— Chilton v. 

Croydon By. Co., No. 713, ante. 

729. .] — Creed v. Fisher, No. 701, 

ante. 

730 . & vindictive feelings.] — In an 

action for libel, the determining the amount of 
damages is essentially the duty of the jury. In no 
such case will the ct. interfere, unless it appears 


717 I. Damages greatly in excess of 
injury proved.] — A new trial will be 
granted in an action if tho damages 
found by tho jury are so large as to be 
out of proportion to the pecuniary 
loss which appears to have been 
Buffered. — M'Lean v. Board of Land 
& Works (1881), 7 V. L. It. 239.— 
AUS. 

717 il. .] — A verdict was set 

aside on the ground that the damages 
were excessive, as bearing no reason- 
able proportion to the facts of the 
case. — Reilly v. Thompson Sc Faoan, 
[1877] I. R. 11 C. L. 238.— IR. 

717 iii. .] — Where there is no 

reasonable proportion between the 
damages & the oiroumstanoes of the 
case, the verdict will be set aside on 
the ground of excessive damages. — 
Harris v. Arnott (1890), 20 L. R. Ir. 
65.— IR. 


719 i. Award such as no reasonable 
jury could give.] — The ct. will not grant 
a new trial on tho ground of excessive 
damages, unless, having regard to all 
the ciroumstanoes of the ease, the ot. 
think that the damages are so large 
that no jury oould reasonably have 

T iven them. — L ees v. Evans (1891), 
2 N. S. W. L. R. 7 ; 7 N. S. W. W. N. 
98.— AUS. 


719 ii. .]— The ot. will grant a 

new trial on the ground of excessive 
damages if they think that, having 
regard to all the ciroumstanoes of the 
ease, the damages are, so large that no 
reasonable jury, properly applying 
their minds to the relevant evidence, 
oould have given them. — Miles v . 
Commercial Banking Co. of Sydney 
(1904), 1 O. L. R. 470.— AUS. 


719 iii. .] — Hicks v. Gregory 

(1904), 6 W. A. L. R. 100.— AUS. 

719 iv. .] — Assessment of dam- 
ages by a jury ought not to be set aside 
merely because the upper ct. would 
have given much less. The measure 
required in granting a new trial is that 
the verdict should nave been unreason- 
able Sc almost perverse. — Houghton t». 
Canadian Northern Ry. Co. (1915), 
8 W. W. IL 254 ; 25 Man. L. R. 311.— 
CAN. 


719 v. — .] — To render damages 
e xce s sive in an action for detinue Sc 


trespass under an illegal distress, the 
amount should bo such that no reason- 
able proportion exists between it & 
the circumstances of tho case. — 
M'Gratii v. Bourne, [1876] I. R. 10 
C. L. ICO.— IR. 

719 vi. .] — In all casos where 

damages cannot be accurately assessed, 
the verdict of the jury cannot be 
interfered with unless it can be shown 
to the satisfaction of tho ct. that the 
damages are so largo that no twclvo 
sensible men oould reasonably have 
given them. — Horsenki.l v. Auck- 
land Electric Tramways Co., Ltd. 
(1909), 29 N. Z. L. R. 389.— N.Z. 

PART VII. SECT. 4, SUB-SECT. 3.— 
B. (o). 

r. Misconduct .] — The finding of a 
jury on the amount of damages will 
not be disturbed, unless it can be shown 
that thero has been undoubted mis- 
take or misconduct on their part. — 
Smith v. Emerald Hill Corpn. 
(1881), 7 V. L. R. 431.— AUS. 

s. .] — Upon motion for a 

new trial for excessive damages, tho 
ct., on the ground that the jury had 
not exercised a sound discretion, made 
the rule absolute on terms. — Batche- 
lor v. Buffalo 8c Brantford IIy. 
Co. (1855), 5 C. P. 127, 470.— CAN. 

t. .] — In an action for the 

malicious issue of a writ of execution, 
under which cattle of pltf. were taken 
Sc sold, the jury, contrary to the 
Instructions of the judge that they 
must find simply for damages, returned 
as their verdict a paper awarding pltf. 
the full value of the cattle, together 
with $100 as damages. The verdict 
was set aside with oosts, Sc the cause 
sent for a new trial. — McKay v . 
Woodill (1885), 6 R. & G. 88; 3 
C. L. T. 143.— CAN. 

a. .] — The omission of a 

jury to t answer material questions 
submitted to them is a ground for a 
new trial. — Crockett v. Campbbllton 
(1909), 39 N. B. R. 160 ; 6 E. L, R. 
519.— CAN. 

722 L Undue motives.] — The 

finding of damages set aside, because 
the jury, without further evidence. 


had increased them, in order to 
reimburse pltf. the costs he was obliged 
to pay to another deft., for whom they 
found a verdict.— -Graham v. Wit- 
tington (1787), Vern. & Scr. 292. — IR. 


722 ii. . ] — It must appear 

from the amount of damages as com- 
pared with the facts of tho cose laid 
before the jury, that the jury acted 
under tho Influence either of undue 
motives or of some gross error or 
misconception on the subject. The 
case must be very gross & tho damages 
enormous for tho ot. to interpose ; 8c 
in a case of uncertain damages a now 
trial will not bo granted, bocause if 
the ct. had to fix tho damages they 
might have given less. — Curtis v. 
Bowring Brothers (1860), 4 Nttd. 
L. R. 423.— NFLD. 


722 iii. .]— Whore the Jury 

n assessing tho damages in an action 
ook into consideration the question of 
sosts : — Held : this was sufficient 
ground for ordering a now^ trial.— 
Russell v. Weniweber (1868), 16 
W. R. 710.— IR. 

722 iv. .] — In an action 

brought to recover damages for breach 
)f covenant by tenant in not erecting 
certain buildings on tho demised land — 
ihore remaining to the tenant thirty 
rears of an unexpired term, the value 
>f the buildings to be erected being 
axed at £2,000, the Jury found a 
rcrdict for the landlord *7 50, evidently 
basing their finding on tho £2,000, the 
value of the work to be done, rather 
than on the damages that might 
wise from its non-performance: — 
Held : new trial must be granted.— 
Thomas v. Bennett (1869), 5 Nfld. 
L. R. 252.— NFLD. 

b. Misdirection. ] — Where the dam- 
ages are largo. & to a great extent 
sentimental, this may wcll be coj- 
sidered in deciding whether there has 
been a substantial wrong caused by a 
dear misdirection. — Winfield v. Kean 
(1882), 1 O. R. 193.— CAN. 

c. .] — Held : a misdirection 

may be cured by the subwquwit 
remarks.— Day v. Canadian P*pmo 
Ry. Co. (1922), 66 D. L. R. 838 2 

W. W. R. 398. — CAN. 
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clearly that the jury have given their verdict from 
vindictive or improper feelings. Where no such 
considerations exist, the verdict will not be inter- 
fered with. The amount itself might be so large 
as to suggest that it might be excessive ; but that 
must depend upon the circumstances of each 

? articular case. — Roberts v . Owen (1880), 53 
. P. 502. 

781. Misdirection — As to proper measure of 
damages.] — If a judge at Nisi Prius does not in- 
form the jury what is the proper measure of 
damages on an issue on which it is admitted that 
pltf. is entitled to a verdict & to damages, the ct. 
will direct a new trial, although the point was not 
taken by pltf.’s counsel at the trial. — Knight v. 
Egerton (1852), 7 Exch. 407 ; 155 E. R. 1007. 
Annotation: — Mentd. Perron v. Monmouthshire Ry. (1853), 
11 O. B. 855. 


732. .] — In an action under Fatal 

Accidents Act, 1840 (c. 93), by the wife, husband, 
parent or child of a person killed by misfeasance, 
the jury, in estimating damages, cannot take into 
consideration mental suffering or loss of society, 
but must give compensation for pecuniary loss 
only, & the judge, in such a case, having left it 
in the optioh of the jury to give damages on all 
or any of these grounds though intimating his 
opinion that.there was no ascertainable damage on 
any ground but the last, a new trial w*-s granted 
for misdirection. — Blake v. Midland Ry. Co. 
(1852), 18 Q. B. 93; 21 L. J. Q. B. 233; 18 
L. T. O. S. 330 ; 10 Jur. 562 ; 118 E. R. 35. 


Annotations : — Oomd. Franklin v. S. E. Ry. (1858), 3 H. & N. 
211. Reid. Hadley v. Baxondalo (1854), 9 Exoh. 341 ; 
Lynch v. Knight (1801), 5 L. T. 291 ; Rowley v. L. & 
N. W. Ry. (1873), L. R. 8 Exch. 221 ; Barnett v. Cohen, 
[1921] 2 K. B. 461. Mentd. Stanton v. Collier (1854), 3 
E. & B. 274 ; Hebdon v. West (1863), 3 B. & S. 579 ; 
Read v. G. E. Ry. (1868), 9 B. & S. 714 ; The George & 
Richard (1871), L. It. 3 A. & E. 460 ; Griffiths v. Dudley 
(1882), 47 L. T. 10; Kenrick v. Lawrence (1890). 25 
Q. B. D. 09 ; Day v. Markham (1904), 6 W. C. C. 115 ; 
British Columbia Electric Ry. v . Gentile, [1914 ) A. C. 
1034 ; Union S.S. Co. of Now Zealand v. Robin, [1920] 
A. C. 654. 


783. .] — Hadley v. Baxendale, No. 

101, ante . 

734. .] — At the trial of an action 

under Fatal Accidents Act, 1846 (c. 93), brought 
for the benefit of the mother, widow, & children 
of R., claiming damages from defts. for having 


by their negligence caused the death of R., it was 
proved that deceased was under a covenant to 
pay his mother an annuity of £200 during their 
joint lives. The judge directed the jury that they 
might, if they thought proper, calculate the 
mother’s damages by ascertaining what was the 
sum which would purchase an annuity of £200 for 
a person of her age, according to the average dura- 
tion of human life ; & that in calculating the 
widow’s & children’s damages they might, if they 
thought proper, take as a guide the period of the 
probable duration of life of a person of the age of 
the deceased ; — Held : the direction to the jury 
as to the calculation of the mother’s damages was 
wrong. — Rowley v. London & North Western 
Ry. Co. (1873), L. It. 8 Exch. 221 ; 42 L. J. Ex. 
153 ; 29 L. T. 180 ; 21 W. R. 869, Ex. Oh. 


Annotations : — Consd. Phillips v. L. & S. W. Ry. (1879), 5 
G. P. D. 280. Mentd. Jolmston v * G. W. Ry., [1904] 2 


K, B. 250. 


735. .] — Barnett v . Hart (1903), 

48 Sol. Jo. 14, 0. A. 

736 . Defendant refusing plaintiffs 

offer to rectify mistake.] — Deft, having refused an 
offer of pltf. to rectify an alleged defect in the assess- 
ment of damages, viz . that it included damages done 
by rabbits : — Held : he was not entitled to a new 
trial on account of misdirection by the judge in 
directing them to include such damages. — Thomas 
v. Fredricks (1847), 10 Q. B. 775 ; 16 L. J. Q. B. 
393 ; 11 Jur. 942; 116 E. It. 294., 

Annotation : — Mentd. Knowlman v. Bluett (1874), L. R. 

9 Exch. 307. 

737. Only if substantial wrong or mis- 

carriage shown — R. S. C., Ord. 39, r. 6.] — In an 

action for libel the judge misdirected the jury in 
favour of pltf. upon a material part of the libel «fe 
the jury gave a verdict for large damages. The 
C. A. thought that the nature of the libel was 
such that the jury would have been entitled to 
give, & would probably have given, the same 
verdict, even if the direction had been the other 
way, & refused deft.'s application for a new trial 
on the ground that in their opinion no “ substantial 
wrong or miscarriage ” had been occasioned by the 
misdirection, within the meaning of r. 6 of the 
above Ord. : — Held : since the assessment of 
damages is the peculiar province of the jury in an 
action for libel, & since the jury had not had 
deft.’s real case submitted to them & might, in 
assessing the damages, have been influenced by 


781 i. As to proper measure of 

damages .] — Deft, la entitled to apply 
for a new trial on the ground that the 
jury has been wrongly directed on the 
question of damages although no 
exception has been taken to the direc- 
tion at the trial. — Banks t?. Williams 
(1910), 10 S. R. N. S. W. 220.— AUS. 

781 !i. — .} — Where no rule 

was laid down by the sheriff for the 
guidance of the jury as to the measure 
of damages, the ct. set aside the assess- 
ment, being unable to ascertain by the 
evidenoe how the jury had arrived at 
the amount. — Kinnear v. Robinson 
(1871), 2 Han. 73.— CAN. 

781 ill. .] — Where the 

principle upon which the jury should 
proceed in estimating damages was 
not made dear to them, a new trial 
was ordered without costs. — Pettit 
v. Kerr (1889), 5 Man. L. R, 359. — 
CAN. 


781 iv. .) — A direction to 

the jury that offensive questions put by 
deft.'a counsel on cross -examination, 
after consultation with his client ft 
a warning by the judge, might be 
considered in estimating damages in an 
action for assault ft battery, is 
erroneous, ft where the jury, under the 


influence of such direction, found a 
verdlot for 3250, it was sot aside. — 
Driscoll v. Collins (1892), 31 N. B. R. 
604.— CAN. 


731 v. .] — Where the in- 

structions given to the jury are 
erroneous, there must be a new trial. — 
Lloy v. Dartmouth Town (1897), 
30 N. S. R. 208.— CAN. 


731 vi. .] — Whore the 

amount of the verdict showed either 
that the charge was too general in its 
terms, or the jury misunderstood the 
principles upon which damages should 
be assessed : — Held : there must be 
a now trial on the question of dam- 
ages.— Runciman v . Star Line S.S. 
Co. (1900), 35 N. B. R. 123.— CAN. 

731 vii. — .] — Whore there has 

been a misdirection at the trial the ct. 
above has no discretion to refuse to set 
aside the verdict. — Parker v. Cath- 
CART (1866), 17 I. C. L. R. 778.— IR. 

731 viii. .] — In an action of 

deceit claiming damages for a false 
representation, which had caused pltf. 
to purchase a property at a higher 
price than he would otherwise have 
given, the judge directed the jury that 
the measure of damages was the 
difference between what pltf. gave for 


the property ft what he would have 
given had there been no such repre- 
sentation, cautioning the Jury that 
they were not implicity to accept 

K ltf . ’s statement as to what ho would 
avo given : — Held : his direction, 
though verbally inaccurate, was, taken 
with the caution given, practically 
equivalent to a direction to award the 
difference in price which the repre- 
sentation would have made in the 
estimate of a reasonable bidder: ft 
a new trial refused. — Smith v. Mac- 
kenzie (1881), 1 N. Z. L. R. C. A. 1.*- 
N.Z. 

737 1. Only if substantial wrong 

or miscarriage rhown.Y— Lamb v. John- 
son (1914), 15 S. R. N. S. W. 65.— 
AUS. 

737 ii. — J .] — In an action for 

breach of promise of marriage : — 
Held : misdirection as to damages 
would form no evidence for a new 
trial, the jury having found against 
the cause of action. — Morrison v. 
Shaw (1877), 40 U. C. R. 403.— CAN. 

737 iiL .]— Held: there was 

misdirection, but, as no substantial 
wrong or miscarriage was occasioned 
by it a new tried should not be granted. 
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the misdirection, there had been a substantial 
wrong or miscarriage within the above Ord., & 
there must be a new trial. — B ray v. Ford, [1890] 
A. C. 44 ; 05 L. .T. Q. B. 213 ; 73 L. T. 009 ; 12 
T. L. R. 119, H. L. 

Annotations : — Distd. Floyd v. Gibson (1909), 100 L. T. 761. 
Oonsd. Barber v. Deutsche Bank (Berlin) London Agency, 
[1919] A. C. 304. Mentd. Hamilton v. Seal, [1904] 2 K. B. 
262 ; Bath e. Standard Land Co., [1911] 1 Ch. 618; 
Greenlands v. Wilmshurst & London Assocn. for Pro- 
tection of Trade, [1913] 3 K. B. 507 ; Banbury v. Bank of 
Montreal, [1918] A. C. 626; Hill v. Showell (1918), 87 
L. J. K. B. 1106. 

738. .] — In an action against a 

local authority for damages for trespass committed 
under circumstances of aggravation it is a mis- 
direction in respect of which a new trial may be 
ordered, to tell the jury that the damages should 
be measured by the out-of-pocket expenses to 
which pltf. was put ; — Held : there must be a 
new trial, as there has been a miscarriage of justice. 
— Davis v. Bromley Urban District Council 
(1903), 07 J. P. 275 ; 1 L. G. R. 008, C. A. 

739. .] — Where the Judge at 

the trial omitted to direct the jury sufficiently that, 
though they might give punitive damages for 
malice, they must not give damages for another 
cause of action : — Held : not a ground for granting 
a new trial, by reason of the above Ord. — A nder- 
son v. Calvert (1908), 24 T. L. R. 399, C. A. 

740. .] — In an action for 

damages for personal injuries caused by the negli- 
gence of deft, the judge misdirected the jury by 
leaving it open to them to treat the injury to 

ltf.’s sight & hearing as being permanent, there 
eing no evidence of any such permanent injury 
proper to be left to the jury : — Held : the amount 
of damages being reasonable & proper in respect 
of the injuries which pltf. had admittedly suffered, 
" no substantial wrong or miscarriage ” was 
occasioned by the misdirection within the meaning 
of r. 0 of the above Ord. & a new trial ought not 
to be granted. — Floyd v. Gibson (1909), 100 
L. T. 701, C. A. 

Annotation .—Mentd. Greenlands v. Wilmshurst & London 
Assocn. for Protection of Trade, [1913] 3 K. B. 507. 

741. .] — In an action for libel 

for statements alleged to have been published by 
defts. in regard to the nonpayment of several bills 
of exchange accepted by pltfs. & held by defts., 

Itfs. proved two libels in respect of one of the 
ills. In regard to the other bills pltfs. proved 
items of special damage amounting to £460 arising 
from the statements complained of, but failed to 
prove that defts. were responsible for those state- 
ments. The trial judge, in summing up, directed 
the jury to disregard the statements in the other 
bills ; but, in dealing with the damages, told 
them — apparently by inadvertence that they might 
consider the items of special damage. The jury 
returned a verdict for pltfs. for £3,000, & judg- 
ment was entered accordingly. Pltfs. consenting 
to a reduction in the amount of damages awarded 
by £400 : — Held : applying r. 0 of the above Ord., 
that, inasmuch as the misdirection had occasioned 
no substantial wrong or miscarriage, a new trial 
ought not to be ordered, but that the judgment 
in pltfs.’ favour ought to be restored, subject to 
the reduction agreed to by pltfs. — Barber 
(Lionel) & Co. v. Deutsche Bane (Berlin) 
London Agency, [1919] A. C. 304 ; 88 L. J. K. B. 
194 5 120 L. T. 289 ; 35 T. L. R. 420, H. L. * 


742. Mistake — Misconception — Of gross cha- 
racter.] — Chambers v. Caulfield, No. 722, ante . 

743. One award intended to cover 

two actions — Affidavit of juryman swearing to 
error.] — Mather v. Bailey (1814), 1 Price, 1 ; 
145 K. R. 1311. 

744. .] — Gough i?. Farr, No. 723, ante . 

745. Or obvious error.] — Smith v. 

Woodfine, No. 298, ante . 

746. .] — Berry v . Da Costa, 

No. 299, ante . 

747. In computation.] — Where the 

amount of the damages to which pltf. is entitled 
is mere matter of computation, & the jury has 
given an excessive amount, the ct. will review 
the verdict.— So werby v. Lockerby (1837), 1 
Jur. 790. 

748. Acting upon wrong principle.] — 

Creed v . Fisher, No. 703, ante . 

749. — — Award in excess of amount 

claimed.] — Chattell v. Daily Mail Publishing 
Co., Ltd., No. 558, ante. 

750. No evidence that amount 

claimed inadequate.] — An U. D. C. who were 
building a kursaal under powers conferred upon 
them by a private Act, by a resolution employed 

ltf. as architect in connection with the proposed 
uilding. There was no contract under seal. 
After pltf. had done some of the work, but before 
it was finished, he was dismissed. In an action 
for damages for breach of contract, &, alternatively, 
on a qua?} turn meruit , the jury awarded damages 
on the quantum meruit in excess of the amount 
claimed by pltf. in his particulars : — Held : it was 
not competent to the jury to award damages in 
excess of the amount claimed by the particulars 
in the absence of any evidence by pltf. that the 
amount claimed by him was inadequate. — Hodge 
v. Matlock Bath & Scarthin Nick Urban 
District Council & Nuttall (1910), 75 J. P. 
05 ; 27 T. L. R. 129 ; 8 L. G. R. 1127, 0. A. 
Annotations : — Mentd. Hoaro v. Kingsbury U. D. G. (1912), 

107 L. T. 492 ; Baker v . Holme Cultram U. C. (1915), 85 

L. J. K. B. 799. 

751. Taking wrong matter Into considera- 

tion.] — In an action for damages for personal 
injuries sustained by pltf. wliile travelling on 
defts.* line the jury gave a verdict for pltf. with 
£3,000 damages. £450 of this represented ex- 
penses & loss of income incurred at the date of 
the trial & £2,550 was compensation for prospective 
loss in professional earnings. Pltf. was twenty- 
eight yeai*s of age. He had been trained as a 
marine engineer, & he had prospects of obtaining 
the post of superintendent engineer, as he had 
relations who were shipowners, but at the time 
of the accident he was in the employment of his 
father’s firm at a salary of between £2 & £3 a 
week. There was evidence that pltf. was com- 
petent to perform the duties of a superintendent 
engineer, but that since the accident he would not 
be able for physical reasons to do so ; that the 
salary attached to the office of superintendent 
engineer varied from £000 to £1,000 a year, some- 
times amounting to £1,500; & that pltf. had 
applied to a co. for such a post on their staff with 
a salary of £000 rising annually, & had been refused 
on account of his injury. The judge at the trial 
told the jury that pltf. had lost the possibility of 
such a livelihood as he had expected, but he was 
able to earn something though not in any way 


— Henderson r. Scott (1892), 24 
N. 8. It. 232.— CAN. 

737 hr. .1— If, In charging 

a jury, the judge makes a statement 
calculated unnecessarily to magnify 


the importance of the matter in 
dispute. Sc suggests excessive damages, 
a new trial will not be granted, even 
though the judge was in error in 
making the statement, if it appears 


rom the verdict found that the jury, 
n assessing the damages, were not 
nfluencedby the charge. — -Cormier v. 

/tanoi or vr t> tj a 4 K 


CAN. 
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equal to what he would have earned but for the 
accident ; that there were the accidents of life & 
other elements which had to be taken into con- 
sideration which ought to prevent the jury giving 
him such a sum as would be simply for him an 
investment & enable him to do nothing ; still he 
was entitled to a fair sum considering the position 
that he was fitted for & the position that he was 
in : — Meld : it could not be said that the amount 
of the damages was such that no twelve men could 
have reasonably awarded. The jury had not been 
misdirected by the judge, & it could not be said 
that the jury had taken into consideration matters 
which they ought not to have taken into con- 
sideration, or had applied a measure of damages 
which they ought not to have applied. There 
was no ground for a new trial. — Johnston v. 
Great Western Ry., [1904] 2 K. B. 250 ; 73 
L. J. K. B. 508 ; 91 L. T. 157 ; 52 W. R. 612 ; 
20 T. L. R. 455 ; 48 Sol. Jo. 435, C. A. 

Annotations : — Refd. Price v. Glynea & Castle Coal & Brick 

Co. (1015), 85 L. J. K. B. 1278. Msntd. Barber v. Deutsche 

Bank (Borlln) London Agency, [1019] A. C. 304. 

752 . Applying wrong measure of damages.] 

— Johnston v. Great Western Ry., No. 751, ante . 

753. “ Impossible verdict 99 — Conditional 

instead of final.] — The jury found damages for 
**£25,000 & t all securities to be returned to deft, 
bank.” The jury had no power to give a verdict 
of this kind (Loud Finlay, C.). 

The judge did not explain the impossibility 
of a conditional instead of an appropriate & final 
verdict to the jury, & unfortunately when the 
jury returned to ct. he was unable to be in his 
place to ask the jury to retire & to put their verdict 
m an unobjectionable form (Lord Shaw). 

The verdict “ £25,000 & the securities to be 
returned to the bank ” was an impossible ver- 
dict (Lord Wrenbury). — Banbury v. Bank of 
Montreal, [1918] A. C. 626 ; 87 L. J. K. B. 1158 ; 
119 L. T. 446 ; 34 T. L. R. 518, II. L. 

Annotations: — Mentd. Doy v. Mayo, fl920] 2 K. B. 346; 

CalmeiiBon v. Merchants' Warehousing Co. (1921), 125 

L. T. 129 ; Everett v. Griffiths, [1921) 1 A. C. 631. 

(d) Actions of Tort. 

754. Whether new trial granted — Personal tort.] 

— In personal torts the ct. will very rarely grant 
a new trial for excessive * damages. — F abriqas 
v. Mostyn (1774), 2 Wm. Bl. 929 ; 96 E. R. 549. 
Annotations : — Reid. Goldsmith v. Sefton (1796), 3 Anst. 

808 ; Price v. Severn (1831), 7 Bing. 316. 


755. .] — In personal torts, the ct. will 

seldom grant a new trial for excessive damages. — 
Gilbert v. Burtenshaw (1774), 1 Cowp. 230 ; 
Lofft, 771 ; 98 E. R. 1059. 

Annotations : — Refd. Goldsmith v. Sefton (1796), 3 Anst. 
808. Mentd. Brady v. Cubitt (1778), 1 Doug. K. B. 31 ; 
Pemberton v . Pemberton (1807), 13 ves. 290 ; Perrott v. 
Perrott (1811), 14 East, 423 ; Colvin v. Fraser (1829), 
2 Hag. Eco. 266 ; Beardsley v. Lacey (1897), 78 L. T. 25. 

756. .] — Goldsmith v. Sefton (Lord) 

(1796), 3 Anst. 808 ; 145 E. R. 1046. 

767. Unless damages clearly outrageous.] 

— It is very dangerous for judges to intermeddle 
in damages for torts. It must be a glaring case 
indeed of outrageous damages in a tort, & which 
all mankind at first blush must think so, to induce 
a ct. to grant a new trial for excessive damages 
(Lord Mansfield, C.J.). — Huckle v. Money 
(1763), 2 Wils. 205 ; 95 E. R. 768. 

Annotations Comd. Price v. Severn (1831), 7 Bing. 316. 
Refd. Goldsmith v . Sefton (1796). 3 Anst. 808. 

758. .] — New trials may be granted 

in actions for torts, in case of outrageous damages. 
— Sharpe v . Brice (1774), 2 Wm. Bl. 942 ; 96 
E. R. 557. 

Annotation : — Refd. Williams v. Currie (1845), 1 C. B. 841. 

759. — .] — Williams v. Currie, No. 

319, ante. 

760. & extravagant.] — Goldsmith v. 

Sefton (Lord) (1796), 3 Anst. 808 ; 145 E. R. 
1046. 

761 . 6c disproportionate.] — The ct. 

will not grant a new trial for excessive damages in 
a case of tort, unless they be outrageously dis- 
proportionate to the nature of the injury, or the 
circumstances of the parties. — Leith v. Pope 
(1779), 2 Wm. Bl. 1327 ; 96 E. R. 777. 

762. .] — Price v. Severn, No. 

711, ante. 

763. Unless improper topics urged on Jury 

— Or plaintiff of dishonest character.] — The ct. 

will not generally interfere on the ground that 
large damages have been given, unless it should 
appear that improper topics have been urged before 
the jury, or that pltf. is a person of dishonest 
character. — Dubois v. Keats (1840), as reported 
in 0 L. J. Q. B. 66 ; 4 Jur. 148. 

Annotations .’-—Mentd. Huggins v. Bailey (1847), 9 L. T. O. S. 
453 ; Fitzjohn v. Mackinder (1861), 9 C. B. N. S. 505. 

764. Judgment by default — Plaintiff calls 

no evidence at execution of writ of Inquiry.] — An 

attorney brought an action for defamation. Deft, 
suffered judgment by default. At the execution 
of the writ of inquiry, counsel attended for both 


PART VII. SECT. 4, SUB-SECT. 3.— 

b. <d). 

7541. Personal tort.) — Inactions 

for personal torts, tli© Jury, although 
their power is not despotic, have 
great latitude on the question of 
damages, & the ot. will not Interfere 
to disturb a verdict on the ground of 
excessive damages, unless the damages 
given are outrageous or flagrantly 
exoessive, 8c out of all proportion to the 
position of the parties 8c the circum- 
stances of tho case. In suoh oases the 
jury may properly give extra damages 
of a vindiotivo, exemplary, or punitive 
character. — McComb v. Low, 1 J. R. 
49.— N.Z. 

754 U. .] — Thoms t>. Cale- 

donian Ry. Co., [1913] S. C. 804.— 
SCOT. 

d. Whether new trial granted — 
TorUY— In an action of tort, where 
there exists no measure for damages, 
the jury are sole judges of the amount 
ot damages : Sc the ot. will not inter- 
fere with their finding, unless there 
tins been misconduct or error on their 

e. Iffla (1881 ), 7 V. L. R. 

AUS. 



t. .t — I n actions for 

torts the ct. will not set aside a verdict 
for excessive damages except upon 
very clear 8c manifestly strong 
grounds. — M cDonald v. Cameron 
(1847), 4 U.O.R. 1.— CAN. 

f. — — .] — In an action of 

tort, when deft, has a verdict, & the 
damages suffered are but small, the 
ct. will only grant a new trial, where, 
as in this ease, the ordinary rights of 
property seem to have been lost sight 
of. — Sherwood v. Gibson (1848), 
5 U. C. R. 205.— CAN. 

g. .] — In actions of tort, 

the mere fact of the damages being 
high 8c more than the ct. would 
have given, is not a sufficient ground 
for disturbing the verdict. — Brewing 
t>. Berryman (1875), 2 Pug. 515. — 


-.) — Where an action 


weighed in scales of gold. — M cGuire 
o. Brighton Township (1912), 23 
O. W. R, 223 ; 4 O. W. N. 137 ; 7 
D. L. R, 314.— CAN, 


k. J — The ot. will be 

reluctant to set aside a verdict in an 
action of tort on the ground that the 
damages are exoessive, where there is 
evidence of malice, 8c the nature of 
the case is suoh that malice is a 
legitimate consideration for the jury 
in assessment of damages. — Reeves v. 
Penrose (1890), 26 L. R. Ir. 141. — IR. 

757 I. Unless damages clearly 

outrageous .] — The ots. do not favour 
the setting aside of verdiots in cases 
of torts for excessive damages, unless 
suoh excess, to use the words of the 
Authorities, be outrageous, or unless 
the ot. be satisfied that the jury acted 
under the influence of undue motives 
or gross error or misoonoeption. — 
Fowls v. Smith (1873), Cong. Dig. 
935.— CAN. 

757 it .1 — On an appeal 

against a Judgment for damages for a 
deliberate delict, the ot. does not 
scrutinise the evidenoe in support of 
damages so closely as in actions for 
breach of contract, involving no 
turpitude on the deft.'s part. — 
Stuurman v . Van Rooyen (1893), 
10 S. C. 35. — 8. AF« 
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parties, but no evidence was given. The jury gave 
a verdict for £40. The ct. would not set aside the 
inquiry on the ground of excessive damages. — 
Tripp v. Thomas (1824), 3 B. & 0, 427 ; 1 C. & P. 
477 ; 5 Dow. & Ry. K. B. 276 ; 3 L. J. O. S. K. B. 
42; 107 E. R. 792. 

765. New trial refused — No certain or general 
rule for assessment — Personal injury.] — Britton 
v. South Wales Ry. Co., No. 685, ante. 

766. .] — Verdict was given 

against a steam-packet co. for £900 damages for 
accident to a passenger, whereby he lost a leg. A 
rule for new trial was granted on the ground of 
misdirection, but not on the ground of excessive 
damages, it being impossible for the ct. to estimate 
what was sufficient compensation for so serious an 
injury. — Catlin v. Diamond Steam Packet Co. 
(1849), 7 L. T. 534. 

767. Assault.] — Sippora v. Basset (1664), 

1 Sid. 225 ; 82 E. R. 1071. 

Annotation : — Mentd. Anon. (1729), 1 Bam. K. B. 302. 

768. & battery.] — Grey v . Grant 

(1764), 2 Wils. 252 ; 95 E. R. 794. 

769. .] — Hooper v. Parker 

(1850), 16 L. T. O. S. 151. 

770. Criminal conversation.] — A verdict 

in criminal conversation is not to be set aside for 
excessive damages. — Wilford v. Berkeley (1758), 
1 Burr. 609 ; 97 E. R. 472. 

Annotations : — Retd. Gilbert v. Borkinshaw (1774), Lofitt, 771 ; 

Duberley v. Gunning (1792), 4 Term. Rep. 651. 

771. .] — The ct. will not grant a new 

trial in an action for criminal conversation, merely 
because the damages appear to them to be excessive. 
— Duberley v. Gunning (1792), 4 Term Rep. 651 ; 
100 E. R. 1226. 

Annotations : — Distd. Jones v. Sparrow (1793), 5 Term Itep. 

257. Consd. Goldsmith v. Sefton (1796), 3 Anst. 808 ; 

Price v. Severn (1831), 7 Bing. 316. Mentd. Bernstein v. 

Bernstein, [1893] P. 292. 

772. Libel.] — The ct. refused to grant a 

new trial on the ground that the damages were 
excessive, where the jury had given £750 in an 
action for defamatory words spoken of a beneficed 
clergyman to his curate. — Highmore v. Harring- 
ton (Earl & Countess) (1857), 3 C. B. N. S. 142 ; 
140 E. R. 693. 

778. Seduction.] — Tullidge v. Wade, 

No. 311, ante. 

774. Trespass — Aggravating circumstances.] 

— In an action of trespass against custom house 
officers for entering pltf.’s house & searching 
for prohibited goods where they found none, the 
jury found £200 damages against them, though 
they did very little or no damage. The ct. refused 
to grant a new trial. — Redshaw v. Brook (1769), 2 
Wils. 405 ; 95 E. R. 887. 

775. .] — In an action of trespass 

against custom house officers for entering pltf.’s 
house, Sc searching for run-goods where they round 
none, the jury assessed £100 damages on a writ of 
inquiry. The ct. refused to set aside the inquisi- 
tion. 

The entering pltf.’s house under colour of legal 
authority, aggravates the trespass committed by 
defts. (Gould, J.). — Bruce v. Rawlins (1770), 
3 Wils. 61 ; 95 E. R. 934. 

Annotations : — Consd. Price v. Severn (1831), 7 Bing. 316. 

Mentd. Longman v. Fenn (1791), 1 Hy. Bl. 541. 

776. .] — Merest v. Harvey, 

No. 318, ante . 

777. .] — Where in trespass lor 

a forcible entry into a mansion house under colour 
of making a distress for rent, & remaining there 
for three or four days, the defence was lib. ten., Sc 
a justification under a distress for rent, to enforce 
a claim to the property, for which there was not 


the slightest foundation, Sc the jury gave £1.000 
damages, the ct. refused to grant a new trial on 
the ground of excessive damages. — B land v. 
Bland (1835), 1 Har. Sc W. 167. 

778. .] — Trespass for breaking 

pltf.’s house Sc seizing his goods. Defts. were the 
sheriffs of Middlesex, Sc S. a bailiff of the sheriffs. 
S., severing from the other defts. pleaded not 
guilty, Sc a justification under a fi. fa. upon a 
judgment recovered against pltf., Sc a warrant 
from the sheriff to him Sc another bailiff. On the 
trial, it appeared that under the warrant to E., a 
seizure was made by E.’s son, by the authority of 
E. Afterwards, Sc before any sale, pltf.’s solr, 
went to the office of E., Sc being unable to see E., 
who was ill, he there paid the full amount in 
satisfaction of the execution to the son, who there- 
upon, in E.’s name, withdrew the man whom he 
had left in possession, & gave notice to the execu- 
tion creditor that the money was ready for him at 
his father’s office. There was contradictory 
evidence as to the payment over of the amount 
to E., who died on the same day, Sc the money 
was not paid to the execution creditor. The other 
defts., os sheriffs, afterwards issued a fresh warrant 
to S. & G., another bailiff, treating the first warrant 
as a nullity, Sc pltf.’s goods were again seized under 
it, & a man left in possession for several days by 
G., S. taking no part in the seisure. The jury did 
not agree as to whether the money had been paid 
over to E., but they were of opinion that the son 
executed the warrant by the direction of E. ; that 
he had authority from E. to act for him in his 
office,' & that the money had been received under 
that authority. The learned judge directed the 
jury that, being of that opinion, they might find 
a payment of the money to the sheriff, & thereupon 
a verdict was found for pltf., damages £400 : — 
Held : as against the sheriff, the damages, under 
the circumstances, could not bo considered ex- 
cessive, but as against S. they were excessive, 
except upon the doctrine that, in an action of 
tort, the measure of damages is the sum which 
ought to be awarded against the most guilty of 
several defts. — Gregory v. Cotterell (1852), 1 
E. & B. 360 ; 22 L. J. Q. B. 217 ; 17 Jur. 525 ; 118 
E. R. 470 ; stibsequent 'proceedings (1855), 5 E. Sc B. 
571, Ex. Ch. 

Annotation : — Mentd. Salisbury v. Gladstone (1859), 5 

Jur. N. 8. 369. 

779. .] — Warner v. Dent 

(1843), 2 L. T. O. S. 96. 

780. Unlawful imprisonment.] — Pltf. 

was arrested at the suit of the now deft, in a 
fictitious action without any Colour of reason. In 
an action for false imprisonment he was awarded 
£80 damages. A motion in arrest of judgment for 
excessive damages was denied. — H erbert v. 
Morgan (1724), 8 Mod. Rep. 296 ; 88 E. R. 211. 

781. .] — A new trial on the ground 

of damages being excessive, was refused in an action 
of trespass Sc imprisonment under a Secretary of 
State’s warrant, where £1,000 damages were given 
for six days imprisonment Sc the entering pltf.’s 
house Sc seizing his books & papers. — B eardmore 
v. Carrington (1764), 2 Wils. 244 ; 95 E. R. 790. 
Annotation : — Held. Duberley v. Gunning (1792), 4 Term 

Rep. 651. 

782. New trial granted — Assault Sc battery.] — 

A new trial will be granted on account of excessive 
damages in an action for an assault Sc battery. — 
Jones v. Sparrow (1793), 5 Term Rep. 257 ; 101 
E. R. 144. 

Annotation : — Reid. Goldsmith v. Sefton (1796), 3 Anst. 808. 

783. Damages excessive in opinion of trial 

judge.] — N ewton t\ Houghton, No. 684, ante. 
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Sect, 4 . — Review of assessment — new trial: Sub-sect, 

3, C, (a).] 

C. Damages Inadequate, 

(a) In General. 

784. General rule.] — A new trial will be granted 
in an action for personal injuries sustained through 
deft.’s negligence, where the damages found by 
the jury are so small ae to show that they must 
have omitted to take into consideration some of 
the elements of damage. 

The verdicts of juries as to the amount of 
damages arc subject, & must, for the soke of 
justice, be subject, to the supervision of a ct. of 
first instance, &, if necessary, of a ct. of appeal in 
this way, that is to say, if in the judgment of the 
ct. the damages are unreasonably large or un- 
reasonably small then the ct. is bound to send the 
matter for reconsideration by another jury (James, 
L.J.). — Phillips v. London & South Western 
Ry. Co. (1879), 5 Q. B. D. 78 ; 41 L. T. 121 ; 43 
J. P. 749 ; 28 W. R. 1 0, C. A. ; subsequent proceed- 
ings, 5 0. P. D. 280, C. A. 

Annotations : — Oonsd. Johnston v . G. W. Ry., [1904] 2 K. B. 

250. RsM. Price v. Glynea & Castle Cool & Brick Co. ( 1 9 1 5 ), 

85 L. J. K. B. 1278. Mentd. Watt v. Watt, [1905] A. C. 

115. 

785. Mere Inadequacy insufficient.] — Anon. 
(1588), 2 Leon. 214 ; 74 E. R. 489. 

786. Unless result of surprise.] — Markham 

v. Middleton (1745), 2 Stra. 1259; 93 E. R. 1167. 
Annotations : — Mentd. Seddon v. Tutop (1796), 6 Term Rep. 

607 ; Godson v. Smith (1818), 2 Moore, Q. P. 157 ; Bagot 

v. Williams (1824), 5 Dow. & Ry. K. B. 87 ; Stafford v. 

Clark (1824), 2 Bing. 377. 

787. .] — Hall v . Stone (1722), 1 

Stra. 516 ; 93 E. R. 671. 

Annotation.:— Mentd. Stafford r. Clark (1824), 2 Bing. 377. 

788. .] — Elkan v . Great Northern 

Ry. Co. (1886), 2 T. L. R. 851, C. A. 

789. Unless result of trick.] — New trial or 

writ of inquiry not granted for too small damages, 
unless where there is a trick. — A non. (1698), 2 
Salk. 647 ; 91 E. R. 549. 

790. .] — In trespass for shooting a 

dog, the only witness called to prove the value, 
stated it to be 60s., & that was not contradicted ; 
yet the jury found a verdict for 20s. The ct. 
refused to interfere, either by increasing the 
damages, or by granting a new trial. — Cann v. 
Facey (1835), 4 Ad. & El. 68 ; 1 Har. & W. 482 ; 
6 Nev. & M. K. B. 405 ; 5 L. J . K. B. 1 ; 1 1 1 E. K. 713. 
Annotations: — Mentd. Richardson v. Barnes (1849), 4 Exch. 

128 ; Palmer v. Richards (1851), 6 Exch. 335 ; Huxley v. 

West London Extension Ry., Hughes v. Merrett, Wood t?. 

Madge (1886), 17 Q. B. D. 373. 

791. Uncontro verted evidence at trial oi 

greater value.] — Donelly v. Baker (1744), Barnes, 
154; 94 E. R. 853. 

792. .] — Uiyon the execution of a 

writ of inquiry, in an action for dilapidations, two 
surveyors were called on each side : those called 
for pltf. estimated the dilapidations, the one at 
£119, the other at £124 ; those called for deft, 
estimated them the one at £83 15s., the other at £08 ; 


the jury returned a verdict for £80 10s. ; — Held : 
the inquisition must be set aside without costs, 
unless deft, would consent to the verdict being 
entered for £63 15s. — Weeding v. Mason (1857), 
2 C. B. N. S. 382 ; 29 L. T. O. S. 81 ; 140 E. R. 465. 

793. .] — Hayward v. Newton (1732), 2 

Barn. K. B. 177 ; 2 Stra. 940 ; 94 E. R. 432. 

Annotations : — Bold. Barker v. Dixie (1736), Lee temp . Hard. 
279 ; Armitage v. Haley (1843), 12 L. J. Q. B. 323 ; Gibbs 
v. Tunaiey (1845), 1 C. B. 640. 

794. .] — Burges v. Nightingale (1736), 

Barnes, 230 ; 94 E. R. 890. 

795. .] — Barker v . Dixie (1736), Lee 

temp. Hard. 279 ; 2 Stra. 1051 ; 95 E. R. 180. 

796. .] — G r (Lord) v. Heath (1739), 

Barnes, 445 ; 94 E. R. 996. 

797. Unless measure of damages certain.] — 

Russel v . Ball (1745), Barnes, 455 ; 94 E. R. 1001. 

798 . j — No new trial for the small- 

ness of damages, unless it be a case where the ct. 
have the means of seeing by figures that the 
damages are too small. — Fayerman v. King (1828), 
6 L. J. O. S. K. B. 330. 

799. .] — Deft, covenanted by his 

marriage settlement, to pay off, within a year, 
certain incumbrances on his estate, to the amount 
of £19,000. On his failing to do so, & being sued 
by the trustees on his covenant, he suffered judg- 
ment by default. The estates were of sufficient 
value, & no special damage was averred. The jury 
having assessed the damages at Is. : — Held : there 
must be a new inquisition, as pltfs. were, at law, 
entitled to damages to the full amount of the 
incumbrances ; & deft, must seek relief in equity. 

If pltfs. are only to recover nominal damages 
the covenant becomes of no value at law. There 
must be a new inquiry (Lord Tenterden, G.J.). — 
Lethbridge v. Mytton (1831), 2 B. & Ad. 772 ; 
9 L. J. O. 8. K. B. 330 ; 109 E. R. 1332. 

Annotations : — Reid. Carr v. Roberts (1833), 5 B. & Ad. 78 J 
Wigsell v. School for Indigent Blind (1882), 8 Q. B. D. 357- 

800. In actions of tort.] — It is a general 

rule, that the ct. will not set aside a verdict, in an 
action for a tort, on account of the smallness of the 
damages. — Mauricet v. Brecknock (1780), 2 
Doug. K. B. 509 ; 99 E. R. 325. 

Annotation : — Reid. Armitage v. Haley (1843), 12 L. J. Q. B. 
323. 

801. Actions of replevin.] — Brown v . 

Ray, No. 657, ante. 

See , further , Distress. 

802. Unless mistake apparent.] — The ct. 

will not set aside a verdict, & grant a new trial, 
on the ground of smallness of damages, unless in 
case of misconception of law, or of apparent 
mistake. — Rendall v. Hayward (1839), 5 Bing. 
N. C. 424 ; 2 Arn. 14 ; 7 Scott, 407 ; 8 L. J. O. P. 
243 ; 132 E. R. 1162 ; sub nom. Rundall v. 
Hayward, 3 Jur. 363. 

Annotations : — Apld. Forsdlke v. Stone (1868), L. R. 3 C. P, 
607. Contd. Falvey v. Stanford (1874), L. R. 10 Q. B. 
54 : Phillips v. South Western Ry. (1879), 4 Q. B. D. 406. 
Reid. Armitage v. Haley (1843), 12 L. J. Q. B. 323 ; Gibbs 
v. Tunaiey (1845), 1 C. B. 640 ; Kelly v. Sherlock (1866), 
L. R. 1 Q. B. 686. • 
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785 i. Mere inadequacy insufficient.] 
— A new trial should not be granted on 
the ground of the inadequacy of the 
damages. — Davies Brothers, Ltd. v. 
BOND (1912), 13 C. L. R. 518. — AUS. 

786 U. .) — The ct. will not grant 

a new trial for smallness of damages. — 
Atkins v. Thornton (1830), Bra. 
261.— CAN. 

7S6 ill. .] — Dob d. Procter v. 

Allen (1840), (1823-1900), 1 Out. 
Dig. 1916.— CAN. 

785 iv. .] — Thorpe v. Grier 


U34o;, l U. u. it. 528. — CAN. 

786 v. .] — Hodgkinson i 

Brown (1847), 3 U. C. R. 461.— CAN 
785 vi. ■.} — Shipman v. Graydo 

(1856), 5 C. P. 465.— CAN. 

„ — mcadam v. ros 

(1890), 22 N. S. R. 264.— CAN. 

785 viii .] — Withers t>. Bulmei 

[1921] 3W.W.R. 537.— CAN. 


J* — Helay.) — The ct. refused to 
entertain a motion to increase the 
damages in dower where no point had 
been reserved, Sc where the motion 
was not until the second term after 
the assises at which the case was 


tried. — Watson v. Terwilleger 
(1844), 1 U. C. R. 21.— CAN. 

791 i. l Incontroverted evidence 

at trial of greater value .] — Damages 
assessed, at a less sum than the evidence 
appeared to warrant. New assess- 
ment ordered. — Leonard v. Pawling 
(1833), 3 O. S. 17.— CAN. 

802 I. Unless mistake apparent.] 

— A new trial will sometimes be granted 
if it appears clear to the ct. that the 
damages are too small, or that the 
smallness of the damages has arisen 
from some mistake of the Judge. — 
Prick v. Ebb (1878), 1 P. & B. 708.— 
CAN. 
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803. Contingent damages — No objection 

taken at trial.] — In trespass for breaking & entering 

ltf.’s dwelling-house, etc., defts. justified the 
reaking & entering as officers of the sheriff under 
a ca . sa. against F., that for six months before the 
trespass F. had resided in pltf.’s houso ; & that at 
the time of the trespasses defts. had good ground 
to suspect & believe, from the information of the 
attorney who sued out the writ, that F. was then 
in the house. At the trial the judge expressed his 
opinion that the plea afforded a defence ; but said 
he would direct the jury to assess damages, in case 
the ct. should be of a different opinion. The jury 
assessed the damages at one farthing : — Held : 
the plea afforded no defence ; but that neither 
party having objected to the assessment of dam- 
ages, pltf. was not entitled to a new trial, on 
the ground of misdirection. — Morrish v. Murrey 
(1814), 13 M. & W. 52 ; 2 Dow. & L. 199 ; 1 New 
Pract. Cas. 27 ; 13 L. J. Ex. 201 ; 3 L. T. O. S. 
184 ; 153 E. R. 22. 

Annotations Folld. Davis v. Falk (1847), 9 L. T. O. S. 50 ; 

Booth v . Clive (1851), 10 C. B. 827. 

804 . ,] — Where the jury have 

found a verdict for deft., with leave given to pltf. 
to enter a verdict for a sum at which his damages 
have been contingently assessed at the trial, the 
ct. will not afterwards grant a new trial in order 
that there may be a fresh assessment of damages, 
unless pltf.’s counsel has objected to such con- 
tingent assessment at the trial. — B ooth v. Clive 
(1851), 10 C. B. 827 ; 20 L. J. C. P. 151 ; 138 E. R. 
327. 

Annotations Mentd. White v. Morris (1852), 11 C. B. 1015 : 

Read v . Coker (1853), 13 C. B. 850 ; Arnold v. Hamel 

(18i»4), 9 Exch. 404 ; Hermann v. Seneschal (1862), 13 

C. B. N. S. 392. 

805. Though unreasonably small in opinion 

of court — Unless judge at trial dissatisfied.] — Gibbs 
v. Tunaley, No. 809, ante. 

806. No suggestion of jury being actuated 

by improper motives.] — The ct. refused, in an 
action for the negligent construction of a building, 
whereby it fell & injured pltf., to grant a new trial, 
on the ground that the jury had given merely 
nominal damages — there being no reason for 
supposing them to have been actuated by improper 
motives. — H oward v. Barnard (1851), 11 C. B. 
653 ; 18 L. T. O. S. 03 ; 138 E. R. 031. 

807. .] — Harris v. Hunt (1850), 10 

L. T. O. S. 151. 

808. .] — The ct. refused to grant a rule for 

a new trial on the ground of the insufficiency of the 
damages where the jury had given only one 
farthing damages in an action of trespass for taking j 
pltf. before a magistrate upon an unfounded charge I 


of felony, merely because a question of character 
was involved.— A pps t>. Day (1853), 14 C. B. 112 s 
139 E. R. 47. 

809. Whether rule confined to actions of 

slander.] — In case for negligent driving, with a 
plea of not guilty, whore the jury found for pltf. 
with one farthing damages, although it was proved 
that his leg had been broken by the accident, the 
ct. granted a new trial on payment of costs. The 
rule that the ct. will not grant a new trial merely 
on account of the smallness of the damages does 
not extend to the case of a severe personal injury. 

The damages found by the jury are in truth no 
damages at all. The rule must be made absolute 
for a new trial on payment of costs. The rule that 
the ct. will not grant a new trial merely on account 
of the smallness of the damages, must be con- 
sidered as applying only to actions of slander 
(Lord Denman, U.J.). — Armytage v . Haley 
(1843), 4 Q. B. 917 ; 7 Jur. 071 ; 114 E. R. 1143 ; 
sub nom. Armitage v. Hayley, 1 Dav. & Mer. 
139 ; 12 L. J. Q. B. 323 ; 1 L. T. O. S. 312. 
Annotations : — Reid. Nlohol v. Bestwick (1858), 28 L. J. Ex. 

4 ; Kelly v . Sherlock (I860), L. 11. 1 Q. B. 686. 

810. Whether rule applicable In cases of 

personal injuries.] — Armytage v. Haley, No. 809, 
ante. 

811. .] — In an action for injury by 

negligence of deft, the jury found a verdict for 
pltf., with 0d. damages, though it appeared that 
pltf. had paid JC4 10s. for surgical attendance, 
rendered necessary by the injury. The ct. granted 
a new trial. — Tidd v . Douglas (1859), 32 L. T. O. S. 
279 ; sub nom . Tedd v. Douglas, 5 Jur. N. S. 1029. 

812. .] — Phillips v. London & 

South-Western Ry. jCo., No. 784, ante . 

813. .] — Burrows v. London 

General Omnibus Co. (1894), 10 T. L. R. 298, 
C. A. 

814 . No misdirection.] — Kingston v. 

IIaychurch, No. 383, ante . 

815. .] — In an action of slander, the 

under-sheriff, in answer to a question from the 
jury on executing a writ of inquiry, erroneously 
said, that any amount of damages would entitle 
pltf. to the costs ; whereupon they gave Is . 
damages i—Held : this was not such a mis- 
direction as would entitle the plaintiff to a new 
inquiry, or to have the damages increased to 40«. — 
Grater v. Collard (1838), 0 Dowl. 503 ; 1 Will. 
Woll. & H. 294 ; 2 Jur. 508. 

816. Though verdict unsatisfactory — If 

founded on reason.] — In an action for not accept- 
ing goods pursuant to a contract, pltf.’s case was 
such that, if he got a verdict at all, he was entitled 


805 1. Though unreasonably 

small in opinion of court — Unless 
fudge at trial dissatisfied .}— Although 
there Is no absolute rule Invalidating 
a verdict certified by the judge at the 
trial to be perverse, yet such certificate 
affords ground for setting aside the 
verdict when coupled with other cir- 
cumstances appearing in the report 
suggestive of perversity, such as the 
award of nominal damages when not 
apparently warranted by the evidence, 
though these circumstances would not 


per se, sc in the absence of Buch a 
certificate, be sufficient to disturb the 
verdict. — Quinlans v. Murnane 
(1885), 18 L. R. Ir. 53.— IR. 


. m. Unless there are special 

circumstances dfr clear case is made .] — 
The ct. will not grant a new trial at the 
instance of pltf. on aooount of the 
smallness of the damages, except in 
very clear oases 8c under very peculiar 
circumstances. — M cDonald v. Mo* 
Donald (1847), 4 U. C. R. 133.— CAN. 

a. -* — .] — The pltf. in an 

J.— VOL. XVII. 


action for $10,000 for damages 
obtained judgment in the Superior Ct. 
for $2,000, deft, appealed & the Judg- 
ment was reduced below $2,000 : — 
Held : the amount of damages awarded 
by the trial judge in his discretion 
should not be interfered with by a 
ct. of appeal, unless clearly unreason- 
able & unsupported by the evidence, 
or if there bo some error in law or fact 
or partiality on the part of the judge.— 
Gossetts t;. Dun (1890), 18 S. C. It. 
222.— CAN. 

b. .] — Where, in an 

action for damages, the amount found 
by the jury is not an illusory amount, 
it will not be set aside as inadequate 
unless the ct. is affirmatively satisfied 
that no reasonable proportion exists 
between that amount 8c the circum- 
stances of the case. — M 'A dobe y v. 
Huston (1905), 39 I. L. T. 148.— IR. 

o. Aetc trial on terms.] — 

Where the damages given were com- 
plained of as being too small, a new 
trial was granted with costs to abide 


the event, viz. the event of the pltfs. 
recovering more than the amount of the 
first verdict. — .Tonks v. McDowell 
(1854), 12 U. O. R. 214.— CAN. 

d. .] — Where the dam- 
ages given were complained of as 
being too small, a now trial was 
granted with costs to abide the event, 
viz. the event of the pltfs. recovering 
more than the amount of the first 
verdict. — Craig v. Corcoran (1865), 
24 U. C. R. 406.— CAN. 

s. New trial necessary on 

other grounds.] — Held: although a new 
trial would not have been granted for 
smallness of damages on the first two 
counts, yot, as there must be a new 
trial on the last two counts, & as no 
additional expense could be incurred 
thereby, justioe would be done by 
granting a new trial on the whole 
record, without costs. — Anderson v. 
Matthews (1879), 30 O. P. 160.— 
CAN. 

f. Discretion of court — 

N 
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Sect. 4 . — Review of assessment — new trial: Sub-sect. 

8, C. (a), (b), (g) dMgM 

to £40. The jury found a verdict for pltf . , damages 
la. The ct. expressed itself dissatisfied with the 
verdict, which was almost absurd, but declined 
to put the parties to the expense of a new trial. 
In such cases, though a verdict may appear 
absurd, the ct. will not disturb it, if they can find 
any reason for the jury’s decision. — Nichol v. 
Bhstwiok (1858), 28 L. J. Ex. 4 ; 32 L. T. O. S. 
108. 

817. .] — G. was charged with 

felony by B., & given into custody. Afterwards 
G. was tried & acquitted at the assizes, & then 
sued B. for false imprisonment. B. pleaded a 
justification, stating the circumstances as reason- 
able & probable cause that G. had committed 
felony ; & the jury gave a verdict for pltf., 

damages la. : — Held : there was no ground for grant- 
ing a new trial on account of the damages being 
too small, for juries are entitled in such cases, by a 
compromise, to express their opinions. — Gardner 
v . Bell (1859), 23 J. P. 728. 

818. .] — Where a verdict which, in 

the opinion of the judge who tried the cause, 
ought to have been for deft., is found for pltf., 
with a farthing damages, the ct. will not, at the 
instance of pltf., set it aside & grant a new trial 
on the ground that if found for pltf. at all, the 
verdict ought to have been for more than nominal 
damages under the circumstances. — Holland v. 
Great Western Ry. Co. (1863), 1 New Rep. 274. 

819. Where sufficient in opinion or Judge 

at trial.] — Moxonu. Townshend (Marquis) (1887), 
3 T. L. R. 392, 0. A. 

$20. Evidence as to damage slight or 

doubtful.] — In an action on a bailment for negli- 
gence, the evidence as to damage being slight or 
doubtful, a verdict for pltf. for nominal damages 
will not be set aside as necessarily absurd, un- 
reasonable, or inconsistent. — Mostyn v. Coles 
(1862), 7 H. & N. 872 ; 31 L. J. Ex. 151 ; 10 W. It. 
355 ; 168 E. R. 723. 

(b) Verdict arrived at by Compromise. 

821. Jury differing as to amount to be awarded 
— Splitting the difference.] — In an action on a bill of 
exchange for £50, deft, pleaded that certain goods 
were accepted by pltf. in satisfaction of the bill. 
There was conflicting evidence as to this fact, & 
the jury found a verdict for pltf., with £25 
damages : — Held : if this finding could, have been 
accounted for only on the supposition that the 
jury, differing as to the verdict, by way of com- 
promise among themselves, split the difference, 
deft, would be entitled to a new trial. — Hall v. 
PoyskR (1845), 13 M. Sc W. 600 ; 14 L. J. Ex. 98 ; 
163 E. R. 251. 


822. Jury evading Issues submitted to them — 
Finding for plaintiff without substantial damages*] — 

1. In actions of tort, where the jury have made a 
compromise, &, instead of deciding the issue of 
guilty or not guilty, have agreed to find for pltf. 
without substantial damages, or have evaded the 
duty of applying their minds to the consideration 
of the amount of damages, so that there has been 
no real assessment of them, the ct. will grant a new 
trial. 

2. In an action for a series of libels in a news- 
paper deft, pleaded not guilty, & gave notice under 
Libel Act, 1843 (c. 96), s. 1, of his intention to give 
in evidence in mitigation of damages an apology 
which he had offered to pltf. The libels were of a 
gross & offensive character, extending over a long 
period, but the conduct of pltf. afforded matter 
of mitigation. There was no proof of actual 
pecuniary damage ; but the apology was tardy & 
meagre. The jury gave a verdict for pltf., with 
one farthing damages. On a rule for a new trial, 
on the ground that the damages were inadequate s 
— Held : it was a question for the jury what com- 
pensation in damages pltf. was entitled to, & the 
case not being within any exception to the general 
rule the ct. would not interfere. — Kelly v. 
Sherlock (1866), L. R. 1 Q. B. 686 ; 7 B. & S. 
480 ; 35 L. J. Q. B. 209 ; 30 J. P. 805 ; 12 Jur. N. S. 
937. 

Annotations : — As to (1) Apld. Falvey v. Stanford (1874), 

L. R. 10 Q. B. 54. Refd. Cooke v. Brogden (1885), 1 T. L. R. 

497. Generally , Mentd. Bryce v. Rusden (1886), 2 T. L. R. 

435. 

823. •] — A new trial will be granted 

for inadequacy of damages in an action for slander 
where the smallness of the amount shows that the 
jury have made a compromise, & instead of 
deciding the issues submitted to them have agreed 
to find for pltf. for nominal damages only. — 
Falvey v. Stanford (1874), L. R. 10 Q. B. 54 ; 
44 L. J. Q. B. 7 ; 31 L. T. 677 ; 23 W. R. 162. 

See, also, No. 832, post. 

(c) Misconception of Point of Law . 

824. General rule.] — Rendall v . Hayward, 
No. 802, ante. 

$25. .] — In an action for slander a new 

trial will not be granted on the ground that the 
damages were insufficient, unless there has been a 
mistake in point of law on the part of the presiding 
judge, or a mistake in the calculation of figures or 
misconduct by the jury. — Forsdike v. Stone 
(1868), L. R. 3 0. P. 607 ; 37 L. J. 0. P. 301 ; 18 
L. T. 722 ; 16 W. R. 976. 

Annotations : — Distd. Phillips v. South Western Ry. (1879), 

4 Q. B. D. 406. Mentd. Tyne Alkali Co. v. Lawson (1877), 

36 L. T. 100 ; Barker v. Lewis & Peat, [1913] 3 K. B. 34. 

826. Wrongful admission of evidence by sheriff.] 

— Tutton v. Andrews (1740), Barnes, 448 ; 94 
E. R. 998. 


Damages not assessed by a jury 21 O. L. R. 614 ; 18 0. W. R. 185 ; 
Damages for the sale Sc conversion of 2 O. W. N. 567. — CAN. 
shares of the capital stock of a mining ! 

oo. unlisted Sc having no market value, ! g. .] — T. Sc Co., 

to whioh pltf. was entitled under a whisky merchants, brought an aotion 
contract with deft., were assessed by ! against a public-house keeper for 
a referee upon .a reference at 40 cents interdict against the sale of other 
a share, whioh was the highest price at .whisky as of pursuer's manufacture or 
which shares of the oo. had been sold, blending, Sc for £500 as damages on 
It appeared that the circumstances uooount of sales so made. The lord 
in regard to that sale were exceptional, ordinary awarded £10 damages: — 
Upon deft. *s appeal to a judge the Held: the fair inference was that 
damages were reduced to 96 oents a defender's fraudulent conduct had 
Bh&re, the price obtained by deft, produced the result which it was 
Upon pltf.'s appeal to a Dlv. Ct. the intended to produce of substantially 
damages as reduced by the judge were injuring pursuer's trade, & the damages 
increased by the sum of #1,500, the should be assessed at £100. — Thomson 
ct. holding that it should act as a jury Sc Co. e. Dailly (1897), 24 R. (Ct. of 
Sc assess the damages at a fair sum, \ Seas.) 1173. — SOOT, 
tailing into consideration the fact of a j 

sale at a higher price than that obtained h. .] — A sailing 

by deft.— -G oodall v. Clarke (1910), I vessel having been rescued by two 


steam tugs, their owners brought 
actions tor salvage. The lord ordinary 
awarded £650 to the larger Sc £350 to 
the smaller tug. On a reclaiming 
note the ct. increased the axftount 
awarded to the larger tug to £1,200 
but refused to Interfere with the award 
to the smaller. — Liverpool Steam 
Too Co., Ltd. v. Cornfoot (1900), 
2 F. (Ot. of Seas.) 1060 ; 37 Sc. L. R. 
804 ; 8 S. L. T. 95.— SCOT. 

PART VII. SECT, 4/ SUB-SECT. 8.— 
0. (b). 

k. General rule. ] — A verdict will 
not be set aside on the ground that 
it is a compromise verdict if it can bo 
justified upon any hypothesis pre- 
sented by the ©videnoe. — C urrie o. 
St. John* RY. Co. (1903), 36 N. B. R. 
194.— CAN, ♦ 
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Part VII. — Pleading, Proof and Assessment. 


(<?) Misconduct, Mistakes, and Omissions of Jury. 

Verdict arrived at by compromise, see Sect. 4, 
sub-sect. 8, C. (6), ante. 

827. General rule.] — Forsdike v. Stone, No. 
825, ante. 

828. Mistake In point of law.] — Woodford v. 
Eades (1721), 1 Stra. 425 ; 93 E. E. 612. 

Annotations : — Expld. ft Distd. Barker v. Dixie (1736). Lee 

temp. Hard. 279. Distd. Fayerman v. King (1828), 6 

L. J. O. S. K. B. 330. 

829. Costs considered In estimating damages.] — 

Where a jury have given very small damages, 
under the apparent erroneous notion that these 
will carry costs, it is no ground for setting aside 
their verdict. 

The subject of costs not being one which a jury 
are to take into their consideration, there is no 
ground for an appln. to this ct. (Tindal, C.J.). — 
Mears v. Griffin (1840), 1 Man. & G. 796 ; Drink- 
water, 2 ; 2 Scott, N. R. 15 ; 4 Jur. 1016 ; 133 
E. R. 553. 

830. .] — The jury having found a verdict 

for £5*5s. in an action for a trifling assault, evidently 
acting upon information given to them by pltf.’s 
counsel that a verdict for less would not give pltf. 
her costs, the ct. granted a new trial without im- 
posing any terms. / 

The question is whether in performing the 


function of awarding damages it is apparent that 
the jury haVe misconducted themselves. I think 
it is apparent they have (Williams, J.). — Poole 
v . Whitcomb (1862), 12 C. B. N. S. 770 ; 3 F. & F. 
72, n. ; 6 L. T. 783 ; 10 W. R. 732 ; 142 E. R. 
1345. 

831. Omission to take all elements of damage 
into account — Personal injuries.] — Phillips v. 
London & South-Western Ry. Co., No. 784, 
ante. 

832. .] — Karavias v. Callinicos, 

[1917] W. N. 323, 0. A. 

833. Award of single instead of treble value.] — 

Where the jury, in an action of debt on 2 & 3 
Ed. 6, c. 13, which gives treble value for not setting 
out tithes, found damages which amounted only to 
the single value : — Held : the ct. could not amend 
the postea by entering the verdict for the treble 
value. 

The statute requires that the treble value should 
be given by the jury. How can we supersede the 
office of the jury by amending the postea in a 
matter which exclusively falls under their con- 
sideration ? We cannot amend the postea . There 
is nothing to show uhat the jury have only found 
the single value (per Curiam). — Sandford v. 
Porter, Sandford v. Clarke (1820), 2 Chit. 
351. 


PART VII. SECT. 4, SUB-SECT. 3.— 
C. (d). 

828 i. Mistake in point of law .] — 
Where a disputed item, forming one 
distinct head of pltf.’s demand, has 
been improperly disallowed by the 
Jury, the principle upon which the ot. 
refuses a new trial to the pltf., for 
smallness of damage does not apply. — 
Maddook v. Glass (1848), 6 U. C. R. 
229. — CAN. 

828 ii. .] — Whore a trespass had 

been proved which entitled pltf. to 
some damages, & the jury having 
found for deft., the ct. set the verdict 
aside, & ordered a now trial. — Cun- 
ningham v. Hadley (1865), 1 Old. 
530.— CAN. 

831 i. Omission to take all elements 
of damage into account — Personal 
injuries .] — Although it is unusual to 
interfere with a verdict of a jury on 
the ground of inadequacy of the dam- 
ages found, still such verdicts are 
subject to the supervision of the ct., 
& where the amount awarded be so 
small that It is evident the jury must 
have overlooked some material element 
of damage in a case for personal 
injuries, a new trial will be granted. — 
Church v. Ottawa City (1894), 25 


O. It. 298 ; 22 A. R. 348.— CAN. 

831 il. .] — Upon applica- 

tion for a new trial on the ground of 
Inadequate damages in the case of 
personal injuries, when it is ovident 
that, the jury has not given proper 
attention to all the elements of pltf.’s 
claim, a now trial will be granted. — 
Ryan v. Canadian Pacific Ry. Co., 
[1919] 2 W. W. R. 368.— CAN. 


831 iii. .] — Ab to inadequacy 

of damage the ct. will not interfere with 
the verdict unless it is satisfied that 
the jury has omitted to consider some 
elements of the case : the ct. might 
arrive at such conclusion were the 
damages unreasonably small. — Mo- 
Niool v. Burns (P.) & Co., Ltd. & 
Hodson, [1919] 3 W. W. R. 621.- 
CAN. 


831 Iv. .] — Where the dam- 

ages awarded by a jury in an action 
for personal injuries are so insignificant 
as to lead to the irresistible conclusion 
that the jury omitted to take into 
account some of the heads of damage, 
which were properly Involved in pltf.’s 
claim, the ct. will order a new trial. — 
Blanchfield v. Murphy (1912), 47 
I. L. T. 24.— IR. 


831 v. .]— At the trial of 

an action for serious personal Injuries, 
caused by deft.’s negligence, deft, 
produced no witnesses, the Jury 
assessed the damages at one shilling, 
& the judge did not express any dis- 
satisfaction with their finding ; the 
majority of the ct. being of opinion, 
upon the evidence, that the amount of 
damages boro no reasonable propor- 
tion to the nature of the injuries, & 
inferring therefrom that the jury had 
not estimated the damages at all : — 
Held : that the verdict Bhouhl be sot 
aside, & a new trial granted. — Beattie 
v . Moore (1878), 2 L. R. Ir. 28.— IR. 

831 vi. .] — A new trial 

granted, on the ground of the damages 
being too small, whore tho action was 
for a serious injury sustained by 

S ltf., & alleged to have been caused by 
eft.’s negligence, & the jury found 
for pltf., but gave Is. damages. In 
such a case, whore a real injury has 
been sustained, tho jury is bound to 
consider tho extent of the injury & 
to award damages which are reason- 
ably proportioned to It. — Ballook 
v. Anstice (1902), 22 N. Z. L. R. 385. — 
N.Z. 
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DANCING. 


See Theatres and Other Places or Entertainment. 

v 


DAY. 

See Time. 


DEAD FREIGHT. 

See Shipping and Navigation. 


DEAF AND DUMB. 

See Education ; Evidence ; Infants and Children. 


DEAN AND CHAPTER. 

See Corporations ; Ecclesiastical Law. 


DEATH DUTIES. 

See Estate and Other Death Duties. 


DEATH, PRESUMPTION OF. 

See Criminal Law and Procedure ; Evidence ; Executors and Administrators ; 

Wills ; and titles passim. 
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DEBENTURES. 

See Companies. 


DEBT, ACKNOWLEDGMENT OF. 

See Evidence ; Limitation of Actions. 

DEBTOR AND CREDITOR. 

See Bankruptcy and Insolvency. 

DEBTORS ACT. 

See Bankruptcy and Insolvency. 

DEBTS, ASSIGNMENT OF. 

See Ciioses in Action. 


DEBTS, ATTACHMENT OF. 

See Execution ; Practice and Procedure. 

DECEIT. 

9 

See Misrepresentation and Fraud. 

DECIDED CASES. 


See Judgments and Orders. 
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DECLARATIONS, DYING. 

See Criminal Law and Procedure ; Evidence 

D EC LA R AT I O N S, STATUTO R Y 

See Evidences. 

DEDICATION OF HIGHWAY. 

See Highways, Streets and Bridges. 
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Bankers' Books and 

Banking Documents See Bankers and Bank- 
ing ; Evidence. 

Bills of Sale . . „ Bills of Sale. 

Bonds . . . „ Bonds. 


Contracts . . „ Building Contracts, 

Engineers and 
Architects ; Con- 
tract. 

Covenants running 

with the Land . „ Landlord and Ten 

ant ; Real Pro- 
perty and Chat- 
tels Real. 


Deeds of Arrange- 
ment . 

Docufhentary Evi- 
dence . 

Negotiable Instru- 
ments 


Registration of Deeds 

Shipping Documents 

Testimentary Docu- 
ments . . 


See Bankruptcy and In- 
solvency. 

„ Evidence. 

„ Bills of Exchange, 
Promissory Notes 
and Negotiable 
Instruments. 

„ Real Property and 
Chattels Real. 

„ Shipping and Navi- 
gation. 

„ Wills. 


Note. — Under this title documents of a non-testamentary character are treated generally . For deeds - 
and instruments of a particular nature , see titles passim . 


Part I.— -Deeds. 


Sect. 1 .—DEFINITION, ENUMERATION AND 
EFFECT. 

1. Definition.] — Prisoner altered the name of a 
person ordained so as to change it to his own & 
made other alterations in Letters of Orders signed, 
sealed & issued under his episcopal seal by the 
Bishop of Bath & Wells : — Held : such document 
was not a deed within Forgery Act, 1861 (c. 98), 
s. 20, & therefore prisoner could not be convicted 
of felony under that sect. 

In some of the definitions given a deed is des- 
cribed as being something of the nature of a con- 
tract. But the term is clearly not confined to 
contracts. A charter of feoffment, for instance, 
is a deed ; so is a gift or grant, a power of attorney, 
a release, or a disclaimer. I would go further &> 
say that any instrument delivered as a deed, & 
which either itself passes an interest or property, 
or is in affirmance or confirmation of something 
whereby an interest or property passes, is a deed. 
Many documents under seal are not deeds ; for 
instance, an award, though sealed. Again, a will 
is often under seal. So is a certificate of magis- 
trates, a certificate of admission to the College of 
Physicians, or to other learned bodies. So is a 
share certificate. Yet it can hardly be said that 
all these are deeds. The probate of a will is very 
similar ; it is given under the seal, formerly of 
the ordinary, now of the College of Probate. It 
is a certificate of the will having been proved & 
administration granted ; but 1 never heard it 
suggested that that is a deed. I think, then, 


that a letter of orders is not a deed (Bovill, C. J.). — 
R. v . Morton (1873), L. R. 2 C. C. R. 22 ; 42 
L. J. M. C. 68 ; 28 L. T. 452 ; 37 J. P. 681 ; 21 
W. R. 029 ; 12 Cox, C. C. 456, C. C. R. 

Annotations : — Mentd. Christchurch Gas Co. v. Kelly (1887), 

3 T. L. It. 634 ; R. v. Riley, [1896] 1 Q. B. 309. 

2. What amounts to a deed — Whether 
actual transfer of instrument neoessary.] — An in- 
strument under seal contained a covenant with 
trustees that the covenantor in his lifetime or his 
exors. within twelve months after his decease would 
invest £60,000 in the names of trustees upon 
charitable trusts. It was executed by the cove- 
nantor but was not communicated to the trustees : 
— Held : it w'as a deed, whether it was also testa- 
mentary or not. 

The instrument has all the requisites of a deed ; 
it is in the form of an indenture, it is sealed & 
delivered by the covenantor in the presence of the 
attesting witness, & the collateral circumstance, 
that it has been kept in the possession of the cove- 
nantor, does not render it less a deed (Wiohtman, 
J.). — Alexander v, Brame (1855), 7 De G. M. & 
G. 525 ; 3 Eq. Rep. 919 ; 25 L. T. O. 8. 298 ; 1 
Jur. N. S. 1032 ; 3 W. R. 042 ; 44 E. R. 205, 
L. JJ. ; revsd. on other grounds, sub nom. Jeffries 
v. Alexander (1860), 8 H. L. Cas. 594, H. L. 
Annotations : — Retd. Patch v. Shore (18621, 2 Drew. Sc Sm. 
Mentd. Marsh v. A.-G. (1860), 3 L. T. 616 ; Richards 


58$L __ _ __ 

v. Davi^“ 862 )," 1 3 ’ 67 B.’ 'N7 ~S.' r 69 : Brook' r.Bftdley 
(1867), L. R. 4 Eq. 106 : Coleman v. Llanelly Ry. Sc Dock 
Co. (1867), 17 L. T. 86 ; Fox v. Lownds (1875), L. R. 19 Eq. 
453 ; Be Robson, Emley v. Davidson (1881), 19 Ch. D. 
156 ; Cotton v. Imperial Sc Foreign Agency Sc Investment 
Corpn., [1892] 3 Ch. 464. 


PART 1. SECT. 1. 

a. What amounts to a deed — 
Whether a receipt executed with for- 


malities of a deed,] — A receipt in- 
dorsed on a bill of sale Sc executed with 
the formalities required in the case of a 
deed is not necessarily a deed.— 


Hurrey v . Bank of New South 
Wales (1883), 1 N. Z. L. R. C. A. 116. 
— N.Z. 
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Sect, 1. — Definition, enumeration and effect. Sect. 2 : 

Subjects. 1 <fc 2. Sect 3: Sub-sect. I, A .] 

8. Whether Instrument a deed although 

under seal — General rule.] — R. v. Morton, No. 
1, ante . 

4. Not an award.] — Dod & Herbert 

(1655), Sty. 459 ; 82 E. R. 861. 

See, also, Arbitration, Vol. II., pp. 406, 407, 
Nos. 1114-1110, 1120. 

5 . Power of attorney.] — A power 

of attorney under seal to transfer stock in the 
public funds is a deed, & the uttering of such a 
power of attorney, knowing it to be forged, is an 
uttering of a forged deed within Perjury Act, 
1728 (c. 25), s. 1, & is a capital offence under that 
statute. — R. v . Fauntleroy (1824), 2 Bing. 413 ; 
1 0. & P. 421 ; 1 Mood. 0. O. 52 ; 10 Moore, 0. P. 1 ; 
3 L. J. O. S. K. B. 80 ; 130 E. R. 365. 

Annotations : Reid. II. v. Mather (1830), 1 Mood. C. C. 

291 ; R. v. Morton (1873), 42 L. J. M. C. 58. 

6. Not licence to use patented 

article.] — Scnible : a licence, under seal, to use a 
patented article, does not require a stamp. 

The instrument is not a deed ; it does not pur- 
port to be sealed & delivered as a deed ; it rather 
resembles am award, or a warrant of a magistrate, 
which though under seal, are not deeds (Parke, B.), 
— Chanter v. Johnson (1845), 14 M. & W. 408 ; 
14 L. J; Ex. 289 ; 153 E. R. 534. 

7. Not agreement by company signed 

by directors.] — An agreement was signed by 
three directors, on behalf of a co., & by defts., & 
also sealed with the co.’s seal : — I' eld : the seal 
was only a statutory authentication of the contract, 
& the instrument declared on was therefore not a 
deed, & consequently the agreement might be 
rescinded by parol. — Solvency Mutual Guaran- 
tee Oo. v. Froane (1861), 7 II. & N. 5 ; 31 L. J. Ex. 
193 ; 7 Jur. N. S. 899 ; 158 E. R. 309. 

Annotation: — Mentd. Re Solvency Mutual Guarantee Co., 

Hawthorne's Case (1862), 6 L. T. 574. 

8. Not letters of ordination.] — R. v . 

Morton, No. 1, ante . 

Effect of — Estoppel.] — See Estoppel. 

Deed obtained by fraud.] — See Misrepre- 
sentation & Fraud ; Estoppel. 

Mistake.] — See Estoppel ; Mistake. 

Deed executed under duress.] — See Con- 
tract, Vol. XII., Part III., Sect. 3, sub-sect. 2 ; 
Estoppel ; Fraudulent & Voidable Con- 
veyances. 

Deed executed by infant.]— -See Infants & 

Children. 

Deed executed by lunatic.] — See Lunatics 

& Persons of Unsound Mind. 

Deed executed by married woman.] — See 

Estoppel; Husband & Wife. 

Deed executed by corporation.] — See Es- 
toppel ; Corporations, Vol. XIII., pp. 354-309, 
Nos. 922-1008. 

— — Illegality of object.] — See Contract, Vol. 
XII., Part VI. ; Estoppel. * 


Sect. 2.— CONSIDERATION. 

Sub-sect. 1. — In General. 

9. Whether consideration essential.]— An acknow- 
ledgment of satisfaction by deed is a good bar, 


without anything received. — Pinnel’s Case (1002), 

5 Co. Rep. 117 a ; 77 E. R. 237 ; sub nom. Penny * 
v. Core, Moore, K. B. 677. 

Annotations : — Reid. Fitch v. Sutton (1804), 5 East, 230 ; 
Steinman v. Magnus (1809), 11 East. 390 ; Sibreeo. Tripp 
(1846), 15 M. &W. 23 ; Foakes v . Beer [1884), 9 App. Cas. 
605. Mentd. Fletcher v. Uriefll (1667), 2 Keb. 285 : 
Geang v. Swaine (1687). 1 Lut. 464 ; Young v. Rudd 
(1695), 5 Mod. Rep. 86; Colt v. NetterviU (1725), 2 
P. Wms. 304 ; Roades v. Barnes (1756), 1 Keny. 391 ; 
Stock v . Mawson (1798), 1 Bos. & P. 286; Bramston v. 
Robins (1826), 12 Moore, C. P. 68 ; Webb v . Weatherby 
(1835), 1 Bing. N. C. 502 ; De Wolf v. Bevan (1844), 13 
M. & W. 160; Curlewis v. Clark (1849), 3 Exch. 375 ; 
Bidder v. Bridges (1887), 37 Ch. D. 406 ; Underwood v . 
Underwood (1894), 70 L. T. 390. 

10. .] — Where there are several considera- 

tions mentioned in a deed, though one is bad, the 
deed is good for the rest, unless where the deed is 
rendered void by Act of Parliament. 

A deed is open to the objection of being founded 
on a bad consideration, but I doubt whether it is 
open to the objection of want of a good considera- 
tion (Le Blanc, J.). — Bunn v. Guy (1803), 4 East, 
190 ; 1 Smith, K. B. 1 ; 102 E. R. 803. 

Annotations : — Mentd. Bozon v. Farlow (1816), 1 Mer. 459 ; 
Hughes v. Statham (1825), 6 Dow. & Ry K. B. 219 ; 
Homor v . Graves (1831), 9 L. J. O. S. O. P. 192 ; Hitch- 
cock v. Coker (1837), 6 Ad. & El. 438 ; Proctor t?. Sargent 
(1840), 2 Scott, N. R. 289 ; Whittaker v. Howe (1841), 

3 Beav. 383 ; Thornbury v. Bevill (1842), 1 Y.&C. Ch. Cas. 
554 ; Malian v. May (1843), 11 M. & W. 653 ; Green v. 
Price (1845), 9 Jur. 857 ; Aubin v. Holt (1855), 2 K. & J. 
66 ; Mumford v. Gething (1859), 7 C. B. N. S. 305 ; 
Nordenfelt v. Maxim Nordenfelt Guns & Ammunition Co., 
[1894) A. C. 535. 


11. .] — A party cannot avoid his own 

voluntary deed, although he may his own voluntary 
promise (Abbott, C.J.). — Irons v. Smallpiece 
(1819), 2 B. & Aid. 551 ; 106 E. R. 407. 

Annotations : — Reid. Limn v. Thornton (1845), 1 C. B. 379 ; 
Ward v. Audland (1847), 16 M. & W. 862 ; Doe d. Seeb- 
kristo v. East India Co. (1856), 10 Moo. P. C. C. 140 ; 
Douglas v. Douglas (I860), 22 L. T. 127. Mentd. Reeves 
v. Capper(1838), 5 Bing. N. C. 136 ; Langton v. Horton 
(1842), 1 Hare, 549 ; Gale v. Burnell (1845), 7 Q. B. 850 ; 
Normansel v. Cremp (1847), 8 L. T. O. S. 339 ; Barton 
v. Gainer (1858), 31 L. T. O. S. 237 ; Winter v. Winter 
(1861), 4 L. T. 639 ; Re Harcourt, Danby v. Tucker 
(1883), 31 W. R. 578 ; Re Ridgway, Ex p . Ridgway 
(1885), 15 Q. B. D. 447 ; Cochrane v. Moore (1890), 25 
Q. B. D. 57 : Kilpin v. Hatley, 11892) 1 Q. B. 582 ; Re 
Stoneham, Stoneham v. Stoneham, (1919) 1 Ch. 149. 


12. Express covenant under seal.] — An 

express covenant shall bind to performance. 

The distinction between implied covenants by 
operation of law & express covenants, is, that 
express covenants are taken more strictly. A man 
may, without consideration, enter into an express 
covenant under hand & seal (Lord Mansfield, 
C.J.). — Siiubrick v. Salmond (1705), 3 Burr. 
1037 ; 97 E. R. 1022. 

Annotations : — Reid. M'Androwr. Adams (1834), 3 L. J. C. P. 
230 : Moel Tryvan Ship Co. t). Weir, [1910] 2 K. B. 844. 
Mentd. Harper v. M 4 Garth y (1806), 2 Bos. & P. N. R. 258. 

13 , J — The covenant being under 

seal requires no consideration to make it binding 
(Shadwell, V.-C.). — Clough v. Lambert (1839), 
10 Sim. 174 ; 3 Jur. 672 ; 59 E. R. 579. 

Annotations : — Reid. Fletcher v. Fletcher (1844), 4 Hare, 67 ; 

Re Cavendish Browne's Settlmt. Trusts, Homer v. Rawle 
(1916), 61 Sol. Jo. 27. Mentd. Wilson v. Wilson (1848), 
1 H. L. Cas. 538. 


14. Deed of compromise.] — A deed entered 

into by parties apprized of their rights, in 
order to put an end to a suit, although upon in- 
adequate consideration, shall not be set aside. — 
Stephens v . Bateman (Lord) (1778), 1 Bro. C. C. 
22 ; 28 E. R. 962, L. O. 

15. Enforcement in equity.] — A deed 


PART I. SECT. S, SUB-SECT. 1. 

9 1. Whether consideration essential. ] 
— A. executed an informal instrument 
Intending to convey a freehold estate 
to his natural son ; there was a defect 
in the conveyance: — Held; the ct. 


would not supply such defect because 
there was a consideration either valu- 
able or meritorious ; the bill must be 
dismissed. — Blake v. Blake, [1817] 
Beat. 575. — IR. 

16 L Validity of consideration — May 


be challenged.] — Although a valuable 
consideration be speoinel in a deed, 
it is a question for the jury whether 
such same consideration is real or 
fictitious. — D ob d. Bablow v. Hat- 
field (1843), 2 Kerr. 122.— CAN. 
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which, on the face of it, does not show a fair & 
reasonable consideration cannot be supported in 
equity. An inadequate money consideration can- 
not be combined with a consideration of “ natural 
love & affection ” for the purpose of supporting a 
deed. — Hughes v. Seanor (1809), 18 W. R. 108 ; 
on appeal (1870), 18 W. R. 1122, L. 0. 

In settlements .] — See Settlements. 

16. Validity of consideration — May be chal- 
lenged.] — -Bunn v . Guy, No. 10, ante . 

17. Effect of failure of consideration — Total 
failure.] — Where deft, covenants by deed, reciting 
a consideration, to pay an annual sum to pltf., the 
covenant is good, though the consideration appears 
to be void. — May v . Trye (1677), Freem. K. B. 
447 ; 89 E. R. 334 ; sab nom. Mayhur v. Try, 
3 Keb. 704 ; sub nom . Mayshew v . Try, 3 Keb. 780. 

18. ♦] — When a deed contains several 

independent covenants some of which are illegal 
& void, the others may nevertheless be enforced. 

The failure of consideration is nothing in the 
case of a contract under seal (Parke, B.). — Wallis 
v. Day (1837), 2 M. & W. 273 ; Murp. & H. 22 ; 
0 L. J. Ex. 92 ; 1 Jur. 73 ; 150 E. R. 759. 
Annotations : — Mentd. Allsopp v. Wheatcroft (1872), L. R. 

15 Kq. 59: Rousiilon v. Rousiilon (1880), 14 Ch. D. 351 ; 

Davies v. Davies (1887), 36 Ch. D. 359 ; Maxium Nordenfolt 

Guns 8c Ammunition Co. v. Nordenfolt, [1893] 1 Ch. 630 ; 

Phillips t>. Stevens (1899), 15 T. L. R. 325 ; MoEUistrim 

v. Ballymooelligott Co-op. Agricultural 8c Dairy Soc.. 

[1919] A. C. 548. 

19. Partial failure.] — Bunn v. Guy, No. 10, 

ante. 

20. .] — Wallis v. Day, No. 18, ante. 

21. Sufficiency of consideration — Whether 
monetary consideration essential.] — A bargain & 
sale “ for divers causes & considerations ” without 
money, is not good, though it be recited that the 
bargainee was bound by recognizance for the bar- 
gainor. — Ward v . Lambert (1595), Cro. Eliz. 394 ; 
78 E. R. 039. 

Annotation : — Mentd. Foster v. Foster (1662), 1 Keb. 319. 

22. Voluntary covenant.] — A voluntary 

covenant is sufficient to support a creditor’s suit 
against the representatives of the covenantor. — 
Watson v . Parker (1843), 6 Beav. 283 ; 12 

L. J. Ch. 221 ; 7 Jur. 143 ; 49 E. R. 835 ; sub- 
sequent proceedings (1840), 1 Coop. temp. Cott. 54. 
Annotation : — Mentd. Drake v. Drake (No. 1) (1858), 25 

Beav. 641. 


23. Inadequate money consideration — Com- 

bined with natural love & affection.] — Hughes v. 
Seanor, No. 15, ante. 


Sub-sect. 2. — Voluntary Promises and Con- 
veyances. 

See Settlements ; Specific Performance ; 
Trusts & Trustees. 

Voluntary assignments.] — See Choses in Action, 
Vol. VIII., pp. 450, 457, Nos. 288-298, & pp. 496- 
500, Nos. 013-638. 

Under 13 EUz. c. 5.] — See Fraudulent & 

Voidable Conveyances. 

Conveyance of land without consideration.] — 

See Real Property & Chattels Real. 


Sect. 3. — WHEN A DEED IS NECESSARY* 

Sub-sect. 1. — At Common Law. 

A. In General. 

24. Assignment of right created by deed.] — 

Lincoln College’s Case (1595), 3 Co. ltep. 53 a ; 
70 E. R. 757. 

Annotations : — Feld. Noke v. Awdor (1595), Cro. Eliz. 373 ; 
He Casey ’a Patents, Stewart v. Casey, 11892] 1 Ch. 104. 
Mentd. Denny v. Lemman (1615), Hob. 135 ; Spirt v. 
Bence (1634), Cro. Car. 368 ; Lyn v. Wyn (1665), O. 
Bridg. 122 ; Bouls v. Horton (1672), Freem. K. B. 66 ; 
Wakeman v. Blackwell (1676), 1 Mod. Rep. 218 ; William- 
son v. Hancock (1076), 1 Mod. Rep. 192 : R. v. London 
Bp. (1693). 1 Show. 441 ; Smith v. Tyndal (1705), 2 Salk. 
685 ; Taylor v. Horde (1757), 1 Burr. 60 ; Wolferstan v. 
Lincoln Bp. (1763), 2 Wila. 174; Molina v. Freeman 
(1838), 6 Scott, 187 : Gosling v. Veley (1850), 14 L. T. O. S. 
526 ; Crofts v. Middleton (1856), 8 De G. M. & G.* 192. 

25. Contract by instrument under seal.] — (1) If 

a contract is required to be by instrument under 
seal, it must be intended that it should bo by deed 
(Parke, B.). 

(2) An instrument wliich has a blank in it, 
which prevents it from having any operation when 
it is sealed & delivered, cannot become a valid 
deed by being afterwards filled up (Parke, B.). 

(3) There is no case which shows that an instru- 
ment which, when executed is incapable of having 
any operation & is no deed can afterwards become 
a deed by being completed <fc delivered by a 


16 it. .] — A. conveyed 

absolutely to defts. in consideration of 
5«. : — Held : the conveyance being 
impeached it was competent to show 
the existence of consideration other 
than the 5s. expressed. — Bank of 
Toronto v. Eoolks (I860), 10 C. P. 
282 ; affd. 2 E. & A. 53.— CAN. 

17 i. Effect of failure of considera- 
tion — Total failure.} — Where an instru- 
ment which should be registered was 
deprived of its value as a security by 
one party’s refusal to register it: — 
Held : it was no longer a sufficient 
consideration to bind the other party. — 
Codner v. Wade (1829), 2 Nfld. L. R. 
1. — NFLD. 

21 i. Sufficiency of consideration — 
Whether monetary consideration essen- 
tial.) — To constitute a valuable con- 
sideration to support a deed, it is not 
necessary that it should be a money 
consideration. — Crockford v. Equit- 
able Insurance Co. (1863), 5 All. 651. 
—CAN. 

21 ii. .] — A. entered into 

an agreement whereby he conveyed 
land to his son, “ on account of natural 
love,” the son to give his father one- 
half of the produce, if demanded : — 
Held : valuable consideration. — Leech 
v. Leech (1865), 11 Gr. 572.— CAN. 

21 lit — .] — No pecuniary 

consideration is necessary to support 


an assignment of the equity of redemp- 
tion to a mtgee. — Orr v. Duffy (1830), 
3 Ir. L. Reo. let scr. 230. — IR. 

b. Whether necessity of equal 

value with property conveyed. ]-— -In 
order to constitute a valuable con- 
sideration to support a conveyance, it 
is not necessary that the money paid 
should be of equal value with the 
proporty conveyed, provided the trans- 
action is bona fide. — Payson v. Good 
(1846), 3 Kerr. 272.— CAN. 

o. Absence of consideration — Who 
may set up.] — Want of consideration 
for a deed, can only be set up by the 
grantor or those claiming under him. — 
Hickman v. North British Insurance 
Co. (1870), 2 Han. 235.— CAN. 

d. Whether grantor when 

absence occasioned by own act.] — A 
man executed to his son-in-law a 
deed of his farm, subject to 6 life estate 
in the grantor, in consideration of the 
grantee’s agreeing to assist the grantor 
in working the place during his life, 
8c to indemnify him against certain 
mtges. The father-in-law filed a bill 
to set aside the deed on the ground that 
the conveyance incorrectly mentioned 
the consideration, fit that the true 
consideration was not in writing ; but 
as it appeared that his eolr. had recoin - 
mended a writing, 8c the grantor had 
voluntarily preferred to dispense with 


it, the ct. declined to cancel the trans- 
action. — Cameron v. Sutherland 
(1870). 17 Gr. 286.— CAN. 

e. Onus probandi. ] — An ac- 

tion of ejectment was brought by a 
son for land which his father had 
doeded to him. The consideration 
named in the deed was $400, but it was 
admitted that this amount had not 
been paid. Tho judge instructed the 
jury that os the deed acknowledged the 
payment of the consideration money 
the burden of proving want of con- 
sideration was on deft. : — Held : the 
instruction to tho jury wa* likely to 
mislead. — Harvey v. Harvey (1888), 
21 N. H. R. 172.— CAN. 

f. Whether amount mentioned in 
deed conclusive evidence.) — The amount 
mentioned in a conveyance as the 
consideration money is not conclusive 
evldenco of the true consideration in 
favour of vendor. — Shank v. Coult- 
HARD (1872), 19 Gr. 324.— CAN, 


PART I. SECT. 3, SUB-SECT. 1.— A. 

24 I. Assignment of right cheated oy 
deed.}— -Deft., owner in fee, conveyed 
to D. D. theu leased to pltf., 8c after- 
wards, by writing, without deed, 
assigned to deft, all the rent to become 
due under the lease :—Held : there 
could be no assignment of the rent 
without deed. — D ove v. Dove (1868), 
18 O. P. 424.— CAN. 
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Sect . 3. — When a deed is necessary: Sub-sect 1, A. 

<fe B. (a).] 

stranger, in the absence of the party who executed, 
& unauthorised by instrument under seal (Parke, 
B.). — Hibble white v. M'Morine (1840), 0 M. & W. 
200 ; 9 L. J. Ex. 217 ; 4 Jur. 709 ; sub nom. 
Hebble white v . M'Morine, 2 By. & Can. Cas. 51. 
Annotations : — As to (2) Consd. Re North British Australasian 
Oo. 6c Joist Stock Companies Acts, 1856 6c 1857. Ex p . 
Swan (1859). 7 C. B. N. 8. 400 ; Tayler v. Great Indian 
Peninsular Ry. (1859), 28 L. J. Ch. 285 ; Burgis v. Con- 
stantine, (1908) 2 K. B. 484. Reid. L. & B. Ry. v. Fair- 
clough (1841), 2 Man. & G. 674 ; Enthoven v. Hoyle 
(1852), 18 L. T. O. S. 317 : France v. aark (1884), 26 
Ch. D. 257 ; Soc. G6n6rale de Paris v. Walker (1885), 11 
App. Cas. 20 ; Magnus v. Queensland National Bank 
(1387), 36 Ch. D. 25. As to (3) Reid. Swan v. North 
British Australasian Co. (1862), 7 H. 6c N. 603 ; Powell, t>. 
London & Provincial Bank, (18931 2 Ch. 555. Generally , 
Reid. Davidson v. Cooper (1844), 13 M. & W. 243 ; 
Fasakerly v . M'Knight (1856), 26 L. J. Q. B. 30 ; Turner 
v . Foulkes (1861), 9 C. B. N. S. 797. Mentd. De Medina 
v . Norman (1842), 9 M. & W. 820 ; Sims v. Marryat (1851), 
17 Q. B. 281. 

Assignment of chose In action.] — See Choses in 

Action, Vol. VIII., p. 425, Nos. 44-40. 


B. Creation or Conveyance of Incorporeal 
Hereditaments . 


(a) In General . 


20. general rule.] — A right to come Sc remain 
for a certain time on the land of another can be 
granted only by deed ; & a parol licence to do so, 
though money be paid for it, is revocable at any 
time, Sc without paying back the money. 

That no incorporeal inheritance affecting land 
can either be created or transferred otherwise than 
by deed, is a proposition so well established, that 
it would be mere pedantry to cite authorities in 
its support. All such inheritances are said em- 
phatically to lie in grant, & not in livery, & to 
pass by mere delivering of the deed. In all the 
authorities & text-books on the subject, a deed is 
always stated or assumed to be indispensably 
requisite ; & although the older authorities speak 
of incorporeal inheritance, yet there is no doubt 
but that the principle does not depend on the 
quality of interest granted or transferred, but on 
the nature of the subject-matter ; a right of 
common, for instance, which is a profit d prendre , 
or a right of way, which is an easement, or right 
in nature of an easement, can no more be granted 
or conveyed for life or for years without a deed, 
than in fee simple (Aldehson, B.). — Wood v. 
Leadbitter (1845), 13 M. & W. 838 ; 14 L. J. Ex. 
101 ; 4 L. T. O. S. 433 ; 9 J. P. 312 ; 9 Jur. 187 ; 


153 E. B. 351. 

Annotations: — Gonad. Hurst v. Picture Theatres, [1915] 

1 K. B. 1. Reid. Adams v. Andrews (1850), 15 Q. B. 284 ; 
Roffey v. Henderson (1851), 17 O. B. 574 ; Taplio v. 
Florence (1851 ), 10 C. B. 744 ; Froglev v. Lovelace (1859), 
John. 333 ; Vaughan v. Hampson (1875), 33 L. T. 15 ; 
McManus v. Cooke (1887), 35 Ch. D. 681 ; Ward v. Livesev 
(1887), 5 R. P. C. 102 ; Aldin v. Latimer, Clark, Muirhead, 
[1894] 2 Ch. 437 ; Kerrison v. Smith, [1897 J 2 Q. B. 445 ; 
Jones v. Tankerville. [1909] 2 Ch. 440. Mentd. Langford 
t>. Brighton, Lewes & Hastings Ry. (1845), 4 Ry. & Can. 
Cas. 89 ; Mayfield v. Robinson (1845), 7 Q. B. 486 ; 
Thomas v . Fredricks (1847 h 10 Q. B. 775 ; Washboume 
v. Burrows (1847). 16 L. J. Ex. 266 ; Hewitt v. Isham 
(1851), 7 Exoh. 77 : Electrio Telegraph Co. v. Salford 
Overseers (1855), 11 Exch. 181 ; Wright t>. Stavert (1860), 

2 E. & E. 721 ; Davies v . Marshall]! 861), 10 C. B. N. S. 
697 ; Evans v. Robins (1862), 1 H. & C. 302 ; Hill v . 
Tupper (1863), 32 L. J. Ex. 217 ; Wakley v. Froggatt 
(1863), 2 H. & C. 669; Cornish v Stubbs (1870), L. R. 
5 C. P. 334 ; Francis v. Cockerell (1870). 22 L. T. 203 ; 
Wells v. Kingston -upon -HnU Corpn. (1875), L. R. 10 C. P. 


402 : Smith v. Lambeth Assessment Committee (1382), 
52 A. J. M. C. Is Butler t>. M. S. 6c L. Ry. <lg88), 21 
Q. B. D. 207 ; rfall t>. Metcalfe, [1892] 1 Q. B. 208 ; 
Thomas v. Jennings (1896), 6C L. J. Q. B. 5; Lowe v. 
Adams, [1901] 2 Ch. 598 ; L. C. C. v. Dundas, [1 904 ] P. If 
Warr v. L. O. C. ” ~ ' 


! (1904)773 L. J. K. B. 362 ; Said v. Butt, 
[1920] 3 K. B. 497. 

27. .] — The grant of an incorporeal 

hereditament could only be effectually granted by 
deed (Bayley, J.).— Bryan v. Whistler (1828), 
8 B. & C. 288 ; 2 Man. & By. K. B. 318 ; 0 
L. J. O. 8. K. B. 302 j 108 E. B. 1050. 

Annotations : — Reid. Wood v. Leadbitter (1845), 13 M. Sc W. 
838 ; Taplin r. Florence (1851), 10 C. B. 744 ; Ashby v. 
Harris (1868), L. R. 3 C. P. 523. Mentd. Kerrison v. 
Smith (1897), 66 L. J. Q. B. 762 ; North Manchester 
Overseers t*. Winstanley, [1908] 1 K. B. 835. 


28. .] — Declaration, in assumpsit , alleged 

that pltf. agreed to grant Sc let, & deft, to take, a 
messuage at D. in the parish of M., with exclusive 
licence to shoot & sport over the manor of D. in 
the parishes of M. & L. & to fish in the waters 
thereof, during the term ; to hold the messuage, 
right, liberties, Sc premises, for the term, at a 
rent ; mutual promises ; Sc that pltf. let the 
messuage, right, liberties, Sc premises to deft., who 
entered into Sc upon the same, Sc became Sc was 
possessed thereof for the term ; breach, non- 
payment of rent. On general demurrer : — Held : 
bad, inasmuch as the agreement showed a demise 
of an incorporeal hereditament, which could only 
be by deed, Sc the letting as subsequently alleged, 
if otherwise available to support the action, 
should have appeared to be by deed. — Bird v. 
Higginson (1837), 0 Ad. & El. 824 ; 0 L. J. Ex. 
282 ; 1 J. P. 322 ; 112 E. 3$. 310, Ex. Ch. ; affg. 
(1835), 2 Ad. & El. 090. 


Annotations : — Reid. Ratton V. Davis (1841), 1 Gal. & Dav. 
21 ; Doe d. Morgan v. Powell (1844), 7 Man. & G. 980. 
Mentd. Worley v. Harrison (1835), 3 Ad. Sc El. 6G9 ; 
Uayseldcn v. Staff (1836), 6 Nov. & M. K. B. 659 ; R. v. 
Hockworthy (1838), 7 Ad. & El. 492 ; Upward v. Knight 
(1839), 7 Scott, 311 ; Clarke r. Allatt (1847), 4 C. B. 335 ; 
Thomas v. Fredricks (1847), 10 Q. B. 775 ; Callander v. 
Howard (1850), 10 C. B. 290 ; Howell v. Rodbard (1850), 
4 Exch. 309 ; Thames Haven Dock Sc Ry. v. Brymer 
(1850), 5 Exch. 696 ; Partridge v. Gardner (1851), 6 
Exch. 621 ; Cannon v. Rimington (1852), 12 C. B. 514 ; 
Brown v . Peto, [1900] 2 Q. B. 653. 


29. .] — The judge admitted in evidence 

an unsealed instrument purporting to be the 
lease of a ferry. We are clearly of opinion that 
it is not a lease, because it can have no operation 
as such, purporting to be a grant of an incorporeal 
hereditament, without seal (Lord Denman, C.J.). — 
Mayfield v. Robinson (1845), 7 Q. B. 480 ; 14 
L. J. Q. B. 205 ; 5 L. T. O. S. 389 ; 9 Jur. 820 ; 
115 E. It. 572. 

Annotation : — Mentd. Stratton v. Pettit (1855), 16 C. B. 420. 

30. .] — An interest of freehold or quasi 

freehold character cannot, be created by parol or 
by mere written agreement. — Dossee v . Doe d. 
East India Oo. (1859), 1 L. T. 345 ; sub nom . 
Amundomohey Dossee v. East India Co., 8 
W. R. 215, P. C. 

31. Assignment of right in gross.] — Slowman 
v . West (1023), Palm. 387 ; 81 E. R. 1130. 

32. Rentcharge — Assignment in gross.] — Anon. 
(1349), Jenk. 20 ; 145 E. R. 19. 

33 . Release.] — A declaration* on a 

promise in consideration of relinquishing a rent 
must show that the relinquishment was by deed. — 
Gregory t\ Nevill (1593), Cro. Eliz. 292 ; 78 
E. R. 546. 

34 . Creation or grant — Partition.] — Re 


PART I. SECT. 3, SUB-SECT. 1.— 
B. (a). 

26 i. General rule.] — The owner of 
lands authorised two persons by an 
instrument in writing not sealed, to 


dig for minerals, they agreeing to give 
the owner a part of all the minerals 
they might take : — Held : the Interest 
Intended to be conveyed was an in- 
corporeal freehold or tenement, & 
could only be created by deed, — Ross 


v. Fox (1867), 13 Gr. 683. — CAN. 

26 11. . ] — If a licence amount to 

a grant of an incorporeal right, it 
Bhould be under seal. — M gKenzdc v. 
MoGlaughlin (1865), 8 O. R. 111. — 
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Stoddard (1022), Toth. 31 ; Duke, 81 ; 21 E. R. 
114. 

Annotation : — field. Jenner v. Harper (1714), 1 P. Wms. 247. 

35. Right to construct & use drains.] — 

Declaration stated, that one A. was seised in lee 
of an inn, & yard thereto adjoining, & by indenture 
demised the same to pltf. for a term of years, which 
was undetermined ; that deft, was possessed 
of a certain other yard adjoining the premises 
of pltf., as tenant thereof to A. B. ; & that deft. & 
his landlord granted to A., his heirs & assigns, 
licence to make at the costs of A., a drain from 
the inn, across a certain part of the yard of deft., 
into the yard of pltf. ; & that A., his heirs, etc. 
should have the foul water collected in the scullery 
of the inn, to flow from the same, through the said 
drain, across the yard of deft., & into the yard of 
pltf., for so long time as need & occasion should 
require for the convenient occupation of the 
messuage or its appurtenances. Breach, that deft., 
without notice, obstructed the drain. Another 
count stated the grant to be for so long time as 
deft, should continue in possession or occupation 
of the land, or so long as the same should be 
requisite for the convenient occupation of the 
messuage. It appeared in evidence that the licence 
to construct & continue the drain was by parol : — 
Held : as the right claimed in the declaration was 
a freehold right, assuming that it was an easement 
only upon the land of another, & not an interest- 
in the land, it could not be created without deed. — 
IIewlins v. SHirPAM (1820), 5 B. & C. 221 ; 7 
Dow. & By. K. B. 783 ; 4 L. J. O. 8. K. B. 211 ; 
108 E. it. 82. 

Annotations : — Folld. Cocker v. Cowper (1834), 1 Or. M. &. R. 

418. Apld. Wood v. Lead bitter (1845), 13 JVI. & W. 838 ; 

Aldin v. Latimer, Clark, Muirhoad, 11894] 2 Ch. 437. 

field. Likins v. Inge (1831), 7 Bing. 882 ; Wallis v 

Harrison (1838), 1 Horn & H. 405 ; Perry v. Fitzhowe 

(1846), 8 Q. B. 757 ; Taplin v. Florence (1851), 10 O. 1L 

744 ; McManus v. Cooke (1887), 35 Ch. T). 681 ; Hurst v. 

Picture Theatres, 11915] 1 K. B. 1. Mentd. Mounsey v. 

Ismay (1865), 12 L. T. 26; Met. Ry. v. Fowler, [1892] 

1 Q. B. 165. 

36. .] — A verbal licence is not sufficient 

to confer an easement for having a drain in the 
land of another to convey water, and such licence 
may be revoked though it has been acted upon. — 
Cocker v. Cowper (1831), 1 Cr. M. & R. 418 ; 
5 Tyr. 103 ; 149 E. R. 1143. 

Annotations : — Consd. Wood v. Leadbittor (1 845), 13 M. & W. 

838. Apld. Aldin v. Latimer, Clark, Muirhead, [1894] 

2 Ch. 437. 

37. Annuity secured by transfer of lands.] — In 

1792, a sum of £32,000 was raised by way of 
tontine, viz., by subscribers for various amounts, 
who were to receive during the lives of cestuis qua 
vie nominated by them respectively annuities pro- 
portioned to the amounts respectively subscribed 
which were secured by conveying to trustees 
freehold lands of large value, upon trust to raise 
an annuity of £880, & divide it among the sub- 
scribers during the lives of their eestuis que vie. 
Each subscriber had a debenture handed to him, 
in which the amount of his subscription & of his 
annuity at that date, & the name & age of the 
cestui que vie , were set forth ; & also that it was 
expressly provided in the deed that any person 
holding the debenture might give a receipt for the 
annuity due on the debenture, & that no payment 
could be made to any subscriber without his 
producing the debenture at the time of payment ; — 
Held : the annuity to which a subscriber was thus 
entitled was an interest in lands which could not 
pass by delivery of the debenture but required a 
deed . — Re O’Hara’s Tontine & Trustee Relief 
Act (1857), 30 L. T. O. 8. 128 ; 3 Jur. N. S. 1145 ; 
0 W. R. 45. 
j. — vol. xvn. 


38. Grant of advowson.] — Pannell v . Hodgson 
(1570), Cary, 52 ; 21 E. R. 28. 

39. -r .] — Crisp’s Case (1589), Cro. Eliz. 104 ; 

78 E. R. 422. 


40. Appointment of church warden — Office 
for year.] — The office of churchwarden was by 
common law, & yet that is for a year without any 
deed or writing ; so it is of a parish clerk, he is by 
common law an officer, & is in for life without 
deed (per Cur.). — Anon. (1713), Sess. Cas. K. B. 
12 ; 93 E. R. 11. 

41. Appointment of parish clerk — Office for life.] 

— Anon., No. 40, ante . 

42. Demise of tithes.] — Anon. (1007), 1 Brownl. 
98; 123 E. R. 090. 

43. .] — BALTHoar v . Bellamy (1027), Beni. 

202 ; 73 E. R. 1058. 

44. .] — Bernard v. Evens (1001), 1 Lev. 24 ; 

1 Keb. 5 ; 83 E. R. 279 ; sub nom. Barnard v . Ewen, 
1 Keb. 21 ; T. Raym. 14. 

See, further. Ecclesiastical Law. 

45. Demise of tolls — Bridge toll.] — In a 
document/ of the reign of Ed. II., & in other 
documents down to the time of Charles I. certain 
bridge tolls were called traverse; & it appeared 
t hat the tolls had passed by grants conveying like- 
wise the manor & castle of H. of which 8. & those 
preceding him were also owners. S. & those 
preceding him, had for 20 years performed the 
repairs of the bridge, including excavations in 
the soil at the bottom of the river, & the planking 
of t-lio carriage way, but had not repaired the 
carriage way. The tolls were actually received 
by E. who paid rent for them to 8., under a parol 
agreement by which E. contracted with 8. for the 
receipt of the tolls at such rent : — Held : 8. was 
nevertheless the ratable party, since the agreement 
did not profess to demise the lands, & the tolls, 
as such, could not. pass from him without deed. — 
R. v. Salisbury (Marquis) (1838), 8 Ad. & El. 716 ; 
3 Nev. & P. K. B. 470 ; l Will. Woll. & H. 444 ; 
7 L. J. M. C. 110 ; 2 Jur. 058 ; 112 E. R. 1009. 
Annotation : — Consd. L. Sc N. W. Ry. v. Buekmastcr (1875), 

L. It. 10 Q. B. 444. 


By corporation.] — See Corporations, Vol. 

XIII., p. 375, Nos. 1002-1001. 

46. Demise of sporting rights — Fishery.] — Where 

a subject is owner ol' a several fishery in a 
navigable river, where the tide flows & reflows, 
granted to him, as must be presumed, before 
Magna Carla, by the description of separalem 
piscariam, that, is an incorporeal & not a territorial 
hereditament, & a term for years in it cannot be 
created without deed. — Somerset (Duke) v. 
Fogwell (1820), 5 B. & C. 875 ; 8 Dow. & 

Ry. K. B. 747 ; 5 L. J. O. 8. K. B. 49 ; 108 E. R. 
325. 

Annotations : — Mentd. Holford v. Bailey (1849), 13 Jur. 278 ; 
Whitetable Free Fishers & Dredgers v. Gann, Gann v . 
Johnson (1861), 11 C. B. N. 8. 387 ; Marshall v. Ulloswater 
Steam Navigation Co. (1863), 3 B. & 8. 732 ; Bridgwater’s 
Trustees v. Bootle Surveyors (1866), 7 B. & 8. 348 ; A.-G. 
v. Emerson, [1891] A. C. 049 ; Hlndson v. Ashby, [1896] 
2 Ch. 1 ; Ecroyd v. Coulthard (1897), 77 L. T. 357 ; 
Beaufort v. Aird (1904), 20 T. L. It. 002. 

47. .] — Bird v. Higginson, No. 28, ante. 

48. .] — A landlord was restrained by in- 

junction from interfering with his tenant in the 
exercise of the exclusive right of sporting & killing 
game according to an agreement not under seal, 
until a lease should be executed under seal according 
to such agreement, pursuant to the decree in the 
cause. — Frogley v. Lovelace (Earl) (1859), 
John. 333 ; 70 K. R. 450. 

Annotations:- Consd. Hurst v. Picture Theatres, [19I5J 1 
kTb.1T field/ Jones v. Tankervillo. [1900] 2 Ch. 440. 

49. Shooting.] — Declaration or a written 

agreement, not under seal, by pltf. to let land to 

o • 
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Sect. 8 . — When a deed is necessary: Sub-sect, 1, B. 

(a), (6)<fc(c), C.» D. & E.] 

deft, for two years, & by deft, to make satisfaction 
for damage done to tenants by game on their 
farms, over which he was to be at liberty to preserve 
the game : — Held : the agreement to make com- 
pensation was not void, although the right of 
shooting, being an incorporeal hereditament, did 
not pass by it. — T homas v . Fredricks (1847), 
10 Q. B. 775 ; 16 L. J. Q. B. 303 ; 11 Jur. 942 ; 
116 E. B. 294. 

Annotation: — Mentd. Knowlman v. Bluett (1874), L. R. 9 
Exch. 307. 

50. .] — Lowe v . Adams, [19011 2 Ch. 

598 ; 70 L. J. Ch. 783 ; 85 L. T. 195 ; 50 W. R. 37 ; 
17 T. L. R. 763. 

Annotations: — Refd. Jones v. TankervUle, [1909] 2 Ch. 440. 
Mentd. Hurst v . Picture Theatres, [1915] 1 K. B. 1. 

Grant of Court Leet.l — See Copyholds, Vol. 
XIII., p. 35, No. 366. 

( b ) Easements . 

See Easements & Profits A Prendre. 

(c) Reversionary Interests . 

51. To pass reversion — Yearly tenant.] — A rever- 
sion of a .tenancy from year to year cannot pass 
without a deed. — B rawley v. Wade (1824), M‘Cle. 
664 ; . 148 E. R, 278. 

52* Tenant for years.] — Where the owner 

of certain lands, by deed, describing them as in 
the possession of himself, & granted, assigned, 
transferred, & set over, directed, limited, & 
appointed the same to C. for li e, but no livery 
of seisin was made : — Held : the deed operated as 
a valid grant of the reversion of that part of the 
premises in the occupation of A. 

Where the right of possession is in a tenant for 
years the right of the landlord is a reversion 
expectant on the determination of the tenancy & 
lies in grant & not in livery (Baylky, J.). — 
Doe d. Were v . Cole (1827), 7 B. & C. 243 ; 1 
Man. & Iiy. K. B. 33 ; 6 L. J. O. S. K. B. 20 ; 
108 E. R. 714. 

Annotation ; — Mentd. Copestako v. Hoper, [1908] 2 Ch. 10. 

53 . Benefit of covenant in lease.] — 

Badeley v. Vigors (1854), 4 E. & B. 71 ; 23 
L. J. Q. B. 377 ; 23 L. T. O. S. 297 ; 1 Jur. N. S. 
159 ; 2 C. L. R. 1627 ; 119 E. R. 28. 


C. Licence to enter on and make use of Land and 
Buildings. 

See , generally , Distress ; Easements & Profits 
A Prendre ; Landlord & Tenant ; Mines & 
Minerals ; Real Property & Chattels Real ; 
Theatres & Other Places of Entertainment ; 
Trespass. 


54. General rule.] — A right to come <fc remain 
for a certain time on the land of another 
can be granted only by deed, & a parol licence to 
do so, though money be paid for it, is revocable 
at any time, & without paying back the money. — 
Wood v . Leadbittbr, No. 26, ante. 

55. .] — A parol licence from A. to B 

to go upon land, is countermandable at any time, 
whilst it remains executory ; & if A. conveys his 
interest in the land to another, the licence is 
determined without notice to B. — Wallis v. 
Harrison (1838), 4 M. & W. 538 ; 1 Horn & H. 
405 ; 8 L. J. Ex. 44 ; 2 Jur. 1019 ; 160 E. R. 1543. 


Annotations: -^dld. Roffey v . Henderson (1851), 17 Q. B. 
574. Reid. Wood e. Leadbitter (1845), 18 M. k W. 838. 
Mentd. Smith t>. Colbourne, [1014] 2 Ch. 533. 


50. .]-— Qw. ; whether there can be an 

irrevocable licence to enter upon land, without 
its amounting to an interest in land, which therefore 
can pass only by deed. — Williams v. Morris 
(1841), 8 M. & W. 488 ; 11 L. J. Ex. 126 ; 151 
E. R. 1131. 

57. Effect of Judicature Act, 1873 

(c. 06).] — The position of matters now is that 
the ct. is bound under the above Act to give 
effect to equitable doctrines. The question we 
have to consider is whether, having regard to 
equitable consideration, Wood v. Leadbitter , No. 
26, antey is now law, meaning that Wood v. 
Leadbitter is a decision which can be applied in its 
integrity in a ct. which is bound to give effect to 
equitable consideration. In my opinion it is not. 
What was relied on in Wood v. Leadbitter , & 
rightly relied on at that date, was that there was not 
I an instrument under seal, & therefore there was not 
a grant, & therefore the licensee could not say that 
he was not a mere licensee, but a licensee with a 
grant. That is now swept away. It cannot be 
said as against pltf. that he is a licensee with no 
grant merely because there is not an instrument 
under seal which gives him a right at law 
(Buckley, L.J.). — Hurst v . Picture Theatres, 
Ltd., [1915] 1 K. B. 1 ; 83 L. .T. K. B. 1836 ; 111 
L. T. 972 ; 30 T. L. R. 612, 0. A. 

Annotations : — Reid. British Actors Film Co. v. Glover, 
[1918] 1 K. B. 299 : Joel v. International Circus Sc 
Christmas Fair (1920), 124 L. T. 459 ; Said v. Butt, [1920] 

3 K. B. 497. Mentd. Cox v . Coulson, [1910] 2 K. B. 177. 

58. To remove fixtures — After completion 
of tenancy — Under licence from landlord.] — An 

action was brought against the tenant of a house 
by his immediate predecessor in the tenancy, 
for obstructing & not permitting pltf. to enter the 
premises & remove certain fixtures annexed 
to the freehold, pursuant to a licence which the 
landlord had given in that behalf, before deft, had 
been let into possession, & while the interest of the 
landlord was reversionary. One of the pleas 
traversed the licence : — Held : the licence could 
only be proved by an instrument under seal. — 
Roffey v. Henderson (1851), 17 Q. B. 574 ; 18 
L. T. O. S. 154 ; 16 Jur. 84 ; 117 E. R. 1401 ; 
sub nom. Ruffey v. Henderson, 21 L. J. Q. B. 
49. 

Annotations : — Refd. London & Westminster Loan & 
Discount Co. v. Drake (1859), 6 C. B. N. S. 798 ; Thomas 
v . Jennings (1896), 66 L. J. Q. B. 5. Mentd. Leader v. 
Homewood (1858), 5 C. B. N. S. 546. 

59 . .] — j am strongly disposed 

to agree that if the contract found by the jury was 
sought to be treated as a grant of a licence to enter 
upon the premises at a future time & to sever the 
fixtures from the freehold, it would be invalid as 
not being in writing & under seal (Hawkins, J.). — 
Thomas v . Jennings (1896), 66 L. J. Q. B. 5 ; 76 
L. T. 274 ; 45 W. R. 93 ; 12 T. L. R. 637 ; 40 
Sol. Jo. 731. 

60. Use of wall for bill posting — & erection 
of hoarding*] — Pltf. & deft, agreed orally that deft, 
should let his wall to pltf. for bill posting at £2 10a. 
a year, pltf. to erect a hoarding on which the bills 
were to be posted. Pltf. erected the»hoarding, 
posted bills & made several payments. Deft, 
gave notice to pltf. that the hoarding must be 
removed & nearly a month later deft, took it 
down : — Held : although the permission to post 
bills was a licence & therefore, not being by deed, 
was revocable, the action was maintainable for 
breach of contract & therefore pltf. was wrongly 
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64 I. General rule. ] — A licence 
coupled with the grant of an easement, 
the grant not being by deed, is void. — 


Beavrr r. Rred (1851 ), 9 U. C. R. 152. 
—•CAN. 

60 i. Use of wall for bill-posting ,] — 
An agreement was made between the 


owner of a house Sc pltfs., the owner 
agreeing to sell. Sc plus, to take, for a 
term of five years, all the advertising 
privileges on a wall of the house, at 
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non-suited. — ■K ekbisok v. Smith, [1897] 2 Q. B. 
445 { 60 L. J. Q. B. 762 ; 77 L. T. 344, D. 0. 
Annotation: — Consd. Hurst v. Picture Theatres, [1915] 

1 K. B. 1. 

61. .] — By an agreement in writing dated 

in July, 1913, ft made between deft., therein 
described as “ the licensor ” & the pltfs. therein 
described as 44 the licensees,’ * deft, gave pltfs. 
permission to affix posters & advertisements to 
the dank walls of a picture house proposed to be 
erected on his property by a co. about to be formed, 
for a period of four years from Nov. 1, 1913, or 
the first day the picture house should be opened 
for business, at a rent of £12 per annum> ft deft, 
agreed that he would not, while the licence 
remained in force permit any other person to affix 
any advertisement to the walls, & would, if required 
by pltfs., take proceedings against any person affix- 
ing advertisements thereto. By an agreement for 
a lease of the site dated in Aug. 1913, ft made 
between deft. ft a trustee for the picture house co., 
deft, agreed to assign to the trustee all his interest 
in the agreement of July, & the trustee agreed to 
obtain the ratification by the co. when formed of 
that agreement. The co. was incorporated in 
Sept. 1913, ft shortly afterwards the agreement of 
Aug. was ratified & the lease from deft, to the co. 
was executed. The lease contained no reference 
to the agreement of July. The co. having refused 
the permission granted by that agreement, the 
licensees brought an action for damages, for 
breach of the agreement against the licensor : — 
Held : the agreement did not create an interest 
in the land, but created merely a personal obligation 
on the part of the licensor to allow the licensees 
the use of the wall for advertisements, & as he had' 
put it out of his power to fulfil his obligation under 
the agreement he was liable in damages for breach 
of contract. — King v. Allen (David) ft Sons, 
Billposting, Ltd., [1910] 2 A. C. 51 ; 85 L. J. P. 0. 
229 ; 111 L. T. 702, H. L. 

D. Release. 

62. Release of right in chattels.] — J ennor & 

Hardies Case (1587), 1 Leon. 283 ; 74 E. R. 258. 
Annotations : — Mentd. Leefe v. Saltings ton (1074), 

Freem. K. B. 170 ; Goodtitle d. Pearson v. Otway (1753), 

2 Wils. 0; Mansergh v. Campbell (1858), 3 De G. & J. 232. 

63. Vested right of action.] — A right of action 
once vested can only be destroyed by a release 
under seal, or by the receipt of something in 
satisfaction of the wrong done ; therefore in the 
case of an excessive distress for rent, a tenant does 
not waive his right of action, though he afterwards 
enters into a written agreement with his landlord 
concerning the sale of the effects seized. — 
Willoughby v . Backhouse (1821), 2 B. & C. 821 ; 
4 Dow. ft Ry. K. B. 539 ; 2 L. J. O. 8. K. B. 171 ; 
107 E. R. 587. 

An ™fations .-—Mentd. Baylis v. Usher (1830), 4 Moo. & P. 

790 ; Roe v. Mutual Loan Fund Assocn. (1887), 50 L. T. 

031. 

Release of contractual liabilities.] — See Con- 
tracts, Vol. XII., Part VIII., Sect. 3. 

Release of bond debts.] — See Bonds, Vol. VII., 
p. 230, Nos. 723 et seq . 

E . Power 8 and Warrants of Attorney. 

See Agency, Vol. I., pp. 281, 282, Nos. 128-133, 
136, 138. 


stratlon.] — It is not necessary that a power of 
attorney to take out administration should be 
under seal. — In the Goods of Morley (1861), 
3 Sw. ft Tr. 125 ; 3 New Rep. 691 ; 33 L. J. P. M. ft 
A. 108 ; 10 L. T. 510 ; 28 J. P. 376 ; 12 W. R. 
1064 ; 164 E. R. 1339. 

65. Authority of agent — To assign patient.] 

— Hazlehurst v . Hylands (1890), 9 R. P. C. 1, 
0. A. 

66. To execute deed.] — Powell v . 

London ft Provincial Bank, No. 101, post. 

.] — See , further , Patents ft 

Inventions. 

67. To deliver deed.] — On Feb. 26, 

1896, a deed of gift was executed by Mrs. S. by her 
attorney, S. L., by which in consideration of 
natural love ft affection she gave to her daughter 
Miss S. all the pictures, chattels, ft effects in her 
house, 5, Chesterfield Gardens, which were set out 
in a list made by her late husband. In 1898 her 
solr., amongst other business matters, read over 
the deed of gift to her ft made the following note 
of the interview so far as it related to the deed : 
“ Attending you as to the deed of gift to Miss S. 
ft you desired us to retain same on her behalf. 
You would have a copy made of the original 
inventory ft would send us the original to keep with 
the deed. Also as to the P. A. given to ‘8. L.* 
ft reminding you this had been prepared by Mr. M. 
ft had never been in our possession.” Shortly 
afterwards she sent the inventory to her solr. with 
a note on it in her handwriting as follows : 44 Mr. S.’s 
catalogue with annotations of pictures ft works 
of art at 5, Chesterfield Gardens, now the property 
of Miss 8.” Mrs. S. subsequently changed her 
house & parted with some of the articles. She 
ft her daughter lived together till 1901, when the 
daughter, in consequence of her mental condition, 
had to be placed under medical care. In an 
affidavit as to her daughter’s property made in 
lunacy proceedings in 1902 Mrs. 8. did not mention 
the articles the subject of the deed of gift. By her 
will made in 1910 Mrs. S. gave her pictures, furni- 
ture, & effects upon trust for her daughter for life 
& then for other persons. Mrs. 8. died in Apr. 
1911. It turned out that the power of attorney 
was not sufficiently wide to authorise 8. L. to 
execute the deed of gift ; & the trustees took out a 
summons to determine wdiethcr the chattels 
passed under the will or whether Mrs. 8. had 
delivered or redelivered the deed so as to make it 
a valid operative instrument : — Held : in 1898 
there was such an acknowledgment by Mrs. 8. of 
the deed of gift that became a deed binding on her ; 
that what passed must be treated as a delivery or 
redelivery of the deed ; her knowledge that she 
was doing something to validate the transaction 
was immaterial ; ft title pictures ft furniture passed 
to the daughter. 

There are certain things in the law well settled, 
& one is that an authority to an attorney to 
deliver a deed on behalf of another can only be 
conferred by an instrument under seal duly 
executed by the principal (Joyce, J.). — Re 
Seymour, Fielding v. Seymour, [1913] 1 Ch. 475 ; 
82 L. J. Ch. 233 ; 108 L. T. 392 ; 57 Sol. Jo. 321, 
C. A. 

.] — See Agency, Vol. I., p. 281, 

Nos. 128-130. 


64. Power of attorney — To take out adminl- 


a yearly rent. The document was 
not sealed : — Held : the agreement 
amounted merely to a revocable 
Uoenoe. — C onnor-Ruddy Co. v. 
Hobinson-Whyte Co. (1909), 19 
O. L. R. 133; 14 O. W. R. 284.— 
CAN# 
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66 i. Power of attorney — Authority 
of agent — To execute deed.] — An autho- 
rity to execute a doed must be by 
deed. — N rllks v. Maltby (1884), 5 
O. R. 203.— CAN. 

66 ii. To sign agreement 


which need not be. under seal.] — Where 
an agent Is authorised to sign an agree- 
ment which does not need to be under 
seal, the appointment of the agent 
need not be under seal. — National 
Trust Co. v. Nadon (1915), 30 W. L. R. 
588 ; 7 W. W. R. 1007.— CAN. 

o 2 
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Sect. 3. — When a deed is necessary: Sub-sect. 1, E. t 
F. t G. f H. <fc I.; sub-sects. 2 6c 3. Sect 4; 
Sub-sects . 1 2.] 

68. Authority to manage property — By 

co-owner.] — Persons of full age & ordinary intelli- 
gence entitled to property in equal undivided 
shares may commit the management of that 
property to one of their number with authority 
either qualified or absolute, to deal with it, & such 
arrangement need not be by deed, but may be 
established by proof of conduct. — Blake v. 
Bayne, [1008] A. C. 371 ; 77 L. J. P. C. 07 ; 99 
L. T. 35, P. C. 

Annotation: — Mentd. Vannock v. Benharn, [1917] 1 Ch. 60. 

Assignment of chose in action.] — Sec Choses in 
Action, Vol. VIII., p. 425, Nos. 44-40. 

69. Warrant of attorney.] — Although a warrant 
of attorney may be contained in a deed, it is not 
necessary that it should be a deed (per Cur.). — 
Kinnersley v . Mussen (1813), 5 Taunt. 201 ; 128 

E. R. 691. 

Annotation : — Refd. Naylor v. Morti more (1864), 17 C. B. N. S. 
207. 

F. Gifts or Gratuities . 

Gift of chattel without delivery.] — See Guts. 

70. Gratuity — Grant of superannuation allow- 
ance.] — A superannuation allowance, granted by a 
resolution of the Board of Directors of the East 
India Co. to a retired clerk, under the authority of 
East India Co. Act, 1813 (c. 155), s. 93, is only a 
gratuity, & the grant, to bo binding on the co., 
must be by deed. — Innes v. East India Co. (1856), 
17 C. B. 351 ; 25 L. .1. C. P. 154 ; 20 L. T. O. S. 
221 ; 2 Jur. N. 8. 189 ; 4 W. R. 215 ; 139 E. R. 
1108. 

Annotations : — Oontd. Marchant v. Leo Conservancy Board 
(1873), L. LI. 8 Exch. 290. Mentd. He Kocly, Ex p. Hawker 
(1872), 20 W. It. 322 ; Re Hayson. Booth v. Trail (1883), 
49 L. T. 471 ; Lucas v. Harris (1886), 18 Q. B. D. 127 ; 
Wells v. Wells (1914), 30 T. L. It. 437. 

G . Contracts of Corporations. 

Sec Corporations, Vol. XIII., pp. 285, 387, 388, 
390, 394, 390, 397 ; Nos. 170, 1143, 1140, 1100, 
1188, 1201, 1207. 

H. Assignment of Letters Patent. 

See Patents & Inventions. 

I. Apprenticeship Contracts. 

Sec Infants & Children ; Master & Servant. 


Sub-sect. 2. — By Statute. 

27 Hen. Vlll., c. 16 — Bargain & sale of free- 
holds .] — See Real Property & Chattels Real. 

32 Hen. VIII., c. 28 — Leases by ecclesiastical 
persons .] — See Ecclesiastical Law. 

12 Car. II., c. 24 — Appointment of guardian — 
By father .] — Sec Infants & Children. 

Guardianship of Infants Act, 1886 (c. 27) — 
Appointment of guardian— By mother.]— See 
Infants & Children. 

Bankruptcy Act, 1914 (c. 59) — Disentailing 

assurances of bankrupt’s lands .] — See Bankruptcy 
& Insolvency, Vol. V., p. 089, Nos. 0093, 0094. 

Bills of Sale 1878 Amendment Act, 1882 (c. 43) 

Bills of sale.] — See Bills of Sale, Vol. VII., 

p. 61, Nos. 268-271 

Clerical Disabilities Act, 1870 (c. 91) — Relin- 
quishment of Holy Orders .] — See Ecclesiastical 
Law. 

Companies Acts — Transfer of shares.]— See 

Companies. 


Conveyancing Act, 1881 (c. 41 ).] — See Real Pro- 
perty & Chattels Real ; Mortgages ; Powers ; 
Husband & Wife. 

Conveyancing Act, 1882 (c. 89) — Disclaimer of 
power .] — See Powers. 

Ecclesiastical Leases Act, 1842 (c. 27) — Leases.] 
— See Ecclesiastical Law. 

Ecclesiastical Leasing Act, 1842 (c. 108) — 

Leases .] — See Ecclesiastical Law. 

Fines & Recoveries Act, 1833 (c. 74) — Disen- 
tailing assurances of freehold .] — See Real Pro- 
perty & Chattels Real. 

Disentailing equitable estates in copyholds.] 

— See Copyholds, Vol. XIII., p. 02, Nos. 758- 
700. 

Consent of protector of settlement to dis- 
entailing assurance.] — See Real Property & 
Chattels Real. 

Equitable estates In copyhold .] — See 

Real Froperty & Chattels Real. 

Dispositions by married women .] — See 

Husband & Wife ; Real Property & Chattels 
Real. 

Glebe Exchange Act, 1815 (c. 147) — Convey- 
ances .] — See Ecclesiastical Law. 

Land Transfer Acts, 1875 (c. 87), & 1897 
(c. 65) — Instruments of transfer, etc .] — See Real 
Property & Chattels Real ; Sale of Land. 

Married Women’s Reversionary Interests Act, 
1857 (c. 57) — Dispositions .] — See Husband & Wife. 

Merchant Shipping Act, 1844 (c. 66) — Transfers, 
mortgages, & transfer of mortgages of British ships.] 
— See Shipping & Navigation. 

Apprenticeship to sea service .] — See Ship- 
ping & Navigation. 

Mortgage Debenture Acts, 1865 (c. 78), & 
1870 (c. 20) — Mortgage debenture^ by companies.] 

— See Companies. 

Mortmain & Charitable Uses Acts, 1888 (c. 42), 
& 1891 (c. 73) — Assurances for charitable uses.] — 
See Charities, Vol. VIII., pp. 265-281. 

National Debt Act, 1870 (c. 71) — Power of 
attorney for transfer of shares — Transferable In 
books of Bank of England .] — See Banking, Vol. 
III., p. 123, No. 4. 

Public Health Act, 1875 (c. 55) — Contracts made 
by Urban Authorities over £50 .] — See Corpora- 
tions, Vol. XI 11., pp. 384-380, 390, 394, Nos. 
1125-1135, 1164, 1192; Local Government; 
Public Health & Local Administration. 

Real Property Act, 1845 (c. 106) — Alienation of 
contingent interests In land .] — See Real Property 
& Chattels Real. 

Assignment of chattel interests — Not 

copyholds .] — See Real Property & Chattels 
Real. 

Disclaimer by married women .] — See 

Husband & Wife. 

Exchange .] — See Real Property & 

Chattels Real ; Compulsory Purchase of 
Land & Compensation, Vol. XI., p. 110, ns. 
Nos. 102, 114. 

Leases .] — See Landlord & Tenant ; Real 

Property & Chattels Real. 

Partition .] — See Partition. ♦ 

Surrender of interests other than copyholds — 

Or interests created by law without writing .] — See 

Real Property & Chattels Real. 

Alienation of right of entry .] — See Land- 
lord & Tenant ; Real Property & Chatty 
Real. 

Settled Estates Act, 1877 (c. 18) — Leases.] — 

See Settlements. 

Settled Land Acts, 1882-1890 — Leases .] — See 
Settlements. 

Trustees Appointment Act, 1850 (c. 28) — Choice 



Part I. — Deeds. 


197 


& appointment of trustees.] — See Trusts & 
Trustees. 

Trustee Act, 1893 (c. 53) — Appointment of new 
trustee.] — See Trusts & Trustees. 

Declaration of trustee’s desire for dis- 
charge.] — See Trusts & Trustees. 


Sub-sect. 3. — In Equity. 

Assignment of choses in action — Whether by 
writing or deed.] — See Choses in Action, Vol. 
VIII., p. 424, Nos. 35 et seq. 

Voluntary assignments.] — See Choses in 

Action, Vol. VIII., p. 496, Nos. 613 et seq . 

Easements — Creation of.] — See Easements & 
Profits A Prendre. 

Equity — Principles affecting relief in.] — See 
Equity. 

Gifts — How made.] — See Gifts. 

Incomplete or imperfect.] — See Equity ; 

Gifts ; Settlements ; Trusts & Trustees. 

Leases & agreements for leases.] — See Land- 
lord & Tenant. 

Power of appointment — Valid execution or in 
equity.] — See Powers. 

Settlements — Creation of & contracts for.] — 

See Settlements. 

Voluntary.] — See Settlements. 

Sale of Land.] — See Sale of Land. 


Sect. 1.— FORM OF DEEDS. 

Suh-sect. 1. — Material on which inscribed and 
Mode of Inscription. 

71. Essential requirements — Writing on paper 
or parchment — Sealing — Delivery.] — There are but 
three tilings of the essence & substance of a deed, 1 
that is to say, writing in paper or parchment, 
sealing & delivery, & if it has these tlirec, although 
it wanted, in cujus rei testimonium sigilium suurn 

i tpposuil , yet the deed is sufficient, for the delivery 
is as necessary to the essence of a deed, as the 
putting of the seal to it, & yet it need not be con- 
tained in the deed, that it was delivered. The 
order of making a deed is, first to write it, then to 
seal it, & after to deliver it, & therefore it is not 
necessary that the sealing or delivery be mentioned 
in the writing, forasmuch as they are to be done 
after. When a deed is delivered, it takes effect by 
the delivery, & not from the day of the date. 
Therefore be the deed without date, or of a false 
or impossible date, yet the deed is good ( per Cur.). 
— Goddard’s Case (1584), 2 Co. Rep. 4b; 76 
E. R. 396. 

Annotations : — Mentd. Inkersalls v. Samms (1628), Cro. Car. 

130; Terry v. Hunting-ton (1668), Hard. 480 ; Foot v. 

BorkJay (1670), 2 Keb. 654 ; Stone v. Bale (1603), 3 Lev. 

348 ; Hall v. Cazenove (1804), 4 East, 477 ; Vooght v. 

Winch (1819), 2 B. & Aid. 662 ; Doe v. Huddart (1835), 2 

Cr. M. & R. 316 ; Magrath v . Hardy (1838), 1 Am. 352. 

72. On leaf In book.] — In an 

action of debt upon a bill ensealed of £200, deft, 
pleaded non est factum , & upon the evidence it 
appeared that this obligation was written in a 
book, & in the same leaf deft, put his hand Sc seal 
thereto : — Held : it was a good deed. — Fox v. 
Wright (1598), Cro. Eliz. 613 ; 78 E. II. 855. 

73. .] — Geary v. Physic, No. 74, post 

For sealing Sc delivery of deeds, see Sect. 5, sub- 
sect. 1, C. Sc D., post - * 

74. Manner of writing— Ink not necessary — 
Pencil.] — There is no authority for saying that 
where the law requires a contract to be in writing 
that writing must be in ink (Abbott, C. J. ). — Geary 


v . Physic (1826), 5 B. & C. 234 ; 7 Dow. Sc Ry. K. B. 
653 ; 4 L. J. O. S. K. B. 147 ; 108 E. R. 87. 
Annotation: — Mentd. Bennett v. Bnimfltt (1807), L. R. 3 

C. P. 28. 

75. Lithograph.] — Under Middlesex Registry 

Act, 1708 (c. 20), the register of Middlesex is 
bound to register the memorial of a deed, though 
the body of such memorial is lithographed, if it 
be properly stamped & executed. — II. v. Middlesex 
Registers (1845), 7 Q. B. 156 ; 115 E. R. 447 ; sub 
nom . Ex p . Ivimey, 14 L. J. Q. B. 200 ; 5 L. T. O. S. 
71 ; sub nom. Ex p. Ivemey, 9 .Tur. 371. 

76. Printed form.] — The M. Insurance 

Co. executed a deed poll which was a life policy 
for one year on the life of O. It was in the ordinary 
printed form of such policies, Sc commenced with a 
recital of the ordinary declaration in writing. 

In construing a policy of insurance the ct. 
certainly cannot consider whether it be in writing 
or in print, or partly in writing Sc partly in print, 
but I think that the jury in determining the fact, 
whether the declaration was understood between 
the parties to be signed according to the recital, 
would have been perfectly justified in taking into 
consideration that tills policy was in a printed form 
adapted to an original insurance, & not to a 
reassurance (Lord Campbell, C.J.). — Foster v. 
Mentor Life Assurance Co. (1854), 3 E. Sc B. 
18 ; 23 L. J. Q. B. 145 ; 22 L. T. O. 8. 305 ; 18 
Jur. 827 ; 2 C. L. R. 1404 ; 118 E. R. 1058. 


Sub-sect. 2. — Deeds Poll and Indentures. 

77. Former rule as to indenture — Manual In- 
denting — Description as Indenture Insufficient.] — 

To make a deed an indenture, there must be a 
manual act of indenting the parchment or paper. 
The words hcec indentura , if the deed be not 
indented, do not make an indenture. — Stile’s 
Case (1596), 5 Co. Rep. 20 b ; 77 E. R. 80 ; sub 
nom. Framfton v. 8tii.es, Cro. Eliz. 472. 

Annotation : — Mentd. Armitt v. Brownie (1704), 1 Salk. 76. 

See, now, Real Property Act, 1845 (c. 108), s. 5. 

78. Whether indenture operates as deed poll — 
Defeasance.] — II ollinos worth v. Wiieler (1596), 
2 And. 58 ; 123 E. R. 544. 

79. Not made inter partes.] — Cooker i>. 

Child (1673), 2 Lev. 74 ; 83 E. R. 456; sub nom. 
Coger v. Childe, 3 Keb. 94 ; sut). nom. Coker v, 
Childe, 3 Keb. 115. 

Annotations : — Consd. Gilby v. Coploy (1683), 3 Lev. 139. 

Retd. Vernon v. JcfferioR (1740), 7 Mod. Rep. 358 ; Barford 

v. Htnckey (1820), 5 Moore, C. P. 23. Mentd. Joddrell v. 

Hcatkeot (1709), 11 Mod. Rep. 258 ; Smith v. Scott (1859), 

6 C B. N. S. 771. 

80. Whether deed poll operates as indenture — 
When made inter partes.] — Pltfs. had bought part 
of a building estate under conditions of sale which 
referred to stipulations contained in a “ deed poll 
of mutual covenants which has been or is intended 
to be executed by the vendors, Sc shall be executed 
by each of the purchasers.” The deed was 
executed by the vendors & pltfs. It recited that 
“it is intended that the respective purchasers 
shall set Sc subscribe their respective names & 
seals lo this deed,” “ &, whereas it was part of the 
various contracts, & it is intended to be a part of 
all future contracts for sale of the said plots or 
parcels of land respectively that the several 

g urchasers respectively should execute this deed 
; should thereby be severally Sc respectively 
bound by all the stipulations hereinafter con- 
tained.” The deed then witnessed that, “ in 
consideration of the premises,” the purchasers 
covenanted with each other, Sc with all persons 
entitled to the land, not to build except upon 
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Sect . 4. — Form of deeds : Subjects. 2,3 & 4. 5 : 

Sub-sect, 1, A .] 

certain conditions. The deed contained no cove- 
nant by the vendors, who now proposed to sell 
some of the unsold lots upon conditions which 
were admittedly inconsistent with the original 
scheme, & without requiring that the purchasers 
should execute the deed poll : — Held : the deed 
poll must be treated as made inter partes . The 
mtention of the vendors had been expressed in 
order to induce pltfs. to buy, & they were not at 
liberty to alter that intention now. If not bound 
by covenant, they were bound by implied agree- 
ment. — Mackenzie v. Childers (1889), 43 Ch. D. 
205 ; 59 L. J. Ch. 188 ; 02 L. T. 98 ; 38 W. R. 243. 
Annotations : — Reid. Rowell v. Hatchell, [1903] 2 Ch. 212. 
Mentd. Davis v. Leicester Corpn., [1894] 2 Ch. 208. 

81. Counterpart of indenture — Of equal value 
to principal part.] — The counterpart of a lease is 
sufficient proof to satisfy the profert in a declara- 
tion in an action for breach of covenant. — P earse 
v. Morrice (1832), 3 B. & Ad. 390; 1 L. J. K. B. 
148 ; 110 E. K. 142. 

Annotation : — Reid. Burchell v, Clark (1870), 2 C. P. D. 88. 
See, further , Landlord & Tenant. 

Position of parties under .] — See Beet. 0, sub-sects. 
2 & 3, post 


Sub-sect. 3. — Formal Parts. 

Date.] — See sub-sect. 4, post 

Formalities in execution of deed.] — See Sect. 5, 
sub-sect. 1, post. 

82. Parties — Who are parties — Whether per- 
sons executing — Whose names omitted from body 
Of deed.] — A person whose name is not mentioned 
in the premises of a deed, is not a party to it. — 
East Skidmore & Foame v. Yaudstevan (1587), 
Cro. Eliz. 50 ; 78 E. R. 317. 

S 3 , .] — If it does not 

appear in the body of a deed who are the parties 
to it, the persons who execute it. shall be considered 
as such. — Nurse v. Frampton (1094), 1 Ld. Raym. 
28 ; 1 Salk. 214 ; 91 E. R. 915. 

84. Who are necessary parties — Not person 

acting under power of attorney given in deed.] — 
Moyle v. Ewer (1002), Cro. Eliz. 905 ; Noy. 49; 
78 E. R. 1127. 

Annotation: — Reid. Storer v. Gordon (1814), 3 M. & S. 308. 

g 5 # ,] — jf a. being seised of 

lands, give a letter of attorney to B. to make 
leases, & he grant a lease to C. in his own name, 
in winch C. covenants to pay rent to A. : — Qu . ; 
whether A. can maintain an action of covenant 
against C. on this deed. 

By a deed poll a man may demise to or covenant 
with another person, & an action lies, & yet there 
are no parties to such deed (Pratt, C.J.). 

A letter of attorney may be contained in an 
indenture without making the attorney a party, 
because in that case no interest passes to the 
attorney (Eyre, J .). — Lowther v. Kelly (1723), 
8 Mod. Rep. 115 ; 88 E. R. 91. 

80 . Need not be named — If sufficiently 

described — “ All his creditors.”] — Parties to a deed 
need not be named if they are sufficiently desig- 
nated by description. 

In a deed of composition, made between S., of 
the one part, & “ all his creditors ” of the other 
part, the words “ ail his creditors M are sufficiently 
definite to constitute them parties to the deed, & 
to enable a non-assenting creditor to sue upon it. — 


Gresty v, Gibson (1800), L. R. 1 Exch. 112 ; 
4 H. & C. 28 ; 35 L. J. Ex. 74 ; 13 L. T. 070 ; 12 
Jur. N. S. 319; 14 W. R. 284. 

Annotations : — Folld. Reeves v. Watts (1866), L. R. 1 Q. B. 
412. Reid. Brooks v. Jennings (1866), L. R. 1 C. P. 476 ; 
Isaacs v. Green (1867), L. R. 2 Exch. 362 ; M'Larcn v. 
Baxter (1867), L. R. 2 C. P. 569 ; Cairaoross v. Wills 
(1869). 20 L. T. 629. 


87. .] — A deed of com- 

position being an indenture made between the 
debtor W. & all the creditors of W., by which the 
debtor covenants with the several persons parties 
thereto respectively to pay a certain composition 
on their respective debts unto the several persons 
parties, etc., being all & every his present creditors ; 
& the several creditors parties thereto, etc. ; where 
their several debts, etc. — is a valid deed under 
the Bankruptcy Act, 1801, s. 192, & binding on 
non-assenting creditors ; for every creditor is 
made a party by the general description of all the 
creditors of W., & can therefore sue on the covenant. 
— Reeves v . Watts (1800), L. R. 1 Q. B. 412 ; 7 
B. & S. 523 ; 35 L. J. Q. B. 171 ; 14 L. T. 478 ; 
12 Jur. N. S. 505 ; 14 W. R. 072. 

Annotations: — Reid. IeaacB v. Green (1867), 36 L. J. Ex. 

253 ; Latham v. Lafone (1867), L. R. 2 Exch. 116; 

M'Laron v. Baxter (1867), L. R. 2 C. P. 559 ; Solomon v. 

Laverick (1868), 17 L. T. 545. 


Contracts within Statute of Frauds .] — See 

Contract, Vol. XII., Part IV., Sect. 2, sub-sect. 

4, A. 

Description of In bonds.] — See Bonds, Vol. 

VII., p. 104, Nos. 8 et seq. 

88. Recitals — Whether neeessary — Mortgage deed 
of reconveyance.] — A man cannot be required 
to execute a deed containing incorrect recitals. 
Where all the persons interested in an equity of 
redemption concur in the deed of reconveyance, 
the mtgee. cannot insist on having the dealings with 
the equity of redemption stated in the deed, or 
object to the deed because it contains no recitals 
whatever. — Hartley" v. Burton (1868), 3 Ch. App. 
305 ; 10 W. R. 870, L. C. 

89 . Effect of inaccuracy — No obligation to 

execute deed.] — Hartley v. Burton, No. 88, ante. 

Estoppel of parties.] — See Bonds, Vol. VII., 

p. 104, Nos. 339 et seq., & Estoppel. 

Construction of.] — Sec Part III., Sect. 8, 

post. 

Habendum.] — See Part III., Sect. 11, post. 

90. Reddendum — Proper place for — After limita- 
tion of all estates.] — D., by indenture, in con- 
sideration of rent reserved, demised to Q., a cellar, 
to have & hold to him, his exors., etc., for one 
year, & if at the end of the one year both parties 
should agree that the present demise should be 
renewed & continued for a longer time, then to have 
& to hold the premises for three years more, 
rendering annually during the term £40 at the 
four usual feasts : — Held : the reservation of the 
rent should extend to the first year, for the proper 
place of a reservation is to come after the limitation 
of all the estates. — Lofield’s Case (1612), 10 
Co. Rep. 100 p , ; 77 E. R. 1086. 

Annotations .—Mentd. Fawkeners v. Bellingham (1627), 

Cro. Car. 80 ; Selbye v . Becke (1627), Lilt. 17 ; Poison v. 

Warren (1628), Palm. 490; R. v. London Bp. (1694), 1 

Ld. Raym. 23 ; Riddell v . White (1793), 1 Anst. 281. 


91 . Testimonium — Whether essential.] — God- 
dard’s Case, No. 71, ante. 

92. Forms no part of deed.] — Semble : 

words at the end of a deed following the In cujus 
rei testimonium, etc., form no part of the deed. — 
Pearse v. Morrice (1834), 2 Ad. & El. 84 ; 4 


PART I. SECT. 4, SUB-SECT. 3. 

86 1. Parties — Need not be named — 
If sufficiently described .] — It is not 


absolutely necessary to set forth the 

B artiee to a deed by theii names ; it 
i enough to describe them so that 


they oan be accurately ascertained. — 
Latouchk v. Whaley (1S32), Hayes 
& Jo. 43.— IR. 
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Nev. & M. K. B. 48 ; 4 L. J. K. B. 21 ; 111 E. R. 
32. 

Annotations .'-T-Refd. Willington v. Browne (1845), 8 Q. B. 
169. Mentd. R. v. St. Gregory (1834), 2 Ad. & El. 99 ; 
Oldroyd v. Orampton (1837), 3 Hodg. 201. 

9S. — ; •] — That the clause in cujua rei 

testimonium, so long as it was found at the close 
of the deed, never formed part of the deed itself, 
is evident from Sheppard’s Touchstone (p. 55) 
where he says, “ a deed is good, albeit these words 
in the close thereof, in cujus rei testimonium 
sigillum meum apposui, be omitted,” citing the 
authorities, which show it is no more in fact than 
what it imports to be, the very attestation of the 
deed which has preceded it (Tindal, O.J.). — 
Burdett v. Spilsbury, Skynner v. Spilsbury 
(J 8 4 3 )» IP CL & Fin. 340 ; 6 Man. & G. 380 ; 8 
F. R. 772 ; sitb nom. Burdett v . Doe d. Spilsbury, 
Skynner v. Doe d. Spilsbury, 7 Scott, N. It. 
06 ; 8 Jur. 1, H. L. ; revsg. S. C. sub nom. Doe d. 
Spilsbury v. Burdett, Doe d. Spilsbury v. 
Skynner (1839), 9 Ad. & El. 930, Ex. Oh. ; resin. 
(1835), 4 Ad. & El. 1. 

Annotations : — Mentd. Cartels v. Kenrick (1838), 3 M. & W. 
46 i J v Rlelly (1839), 2 Curt. 1 ; Ricketts v. 

?*«??? i G i? 4 P\ 4 X* & 519 ; Hudson v. Parker 

( 1 14 » Barnes v. Vincent (1845), 3 Notes 

of Cases, 628 ; Vincent v. Sodor & Man (1851), 15 Jur. 365 ; 
Roberts v. Phillips (1855), 4 E. & B. 450 ; Newton v 
Ricketts (1361), 9 II. L. Cas. 263 ; Sliamu Patter v. Abdui 
Kadlr Ravuthan (1912), 28 T. L. R. 583. 

94. .] — No memorandum of attesta- 

tion to a deed, made in execution of a power, 
stating the observance of all the particulars re- 
quired by the deed creating the power, is needed 
to establish that the power has been, as to the 
forms required, duly executed. For such a pur-, 
pose, there is no distinction between the execution 
of a will under Stat. Frauds & of a deed under a 
power. 

A power authorised a deed to be made by two 
persons, “ under their hands & seals, in the presence 
of, & attested by, two witnesses.” The attestation 
of the deed exercising the power was in these words, 

“ signed, sealed, & delivered in the presence of ” 
two witnesses ; — Held : this was a sufficient 
attestation. — Newton v . Ricketts (1801), 9 
H. L. Cas. 202 ; 31 L. J. Oh. 247 ; 5 L. T. 02 : 

7 Jur. N. S. 953; 10 W. R. 1; 11 E. R. 731, 
H. L. 

95. Effect of part of deed written after.] — 

Anon. (1531), Moore, K. B. 3 ; Beni. 1 ; 72 E. R. 398. 

Effect of declaration inserted in.] — 

There can be no doubt that the test ing clause is 
not a proper place for the insertion of an important 
clause, or for any clause, unconnected with the 
testing of the deed. But words of much importance 
to the validity & effect of a deed may be so inserted 
(Lord Gordon). — Chambers v. Smith (1878), 

3 App. Cas. 795, H. L. 

Annotations .— -Congd. Blair v. Assets Co., [18961 A. C. 409. 
Henta. Re Bullock, Good v. Lickorish (1891), 60 L. J. Cb. 

97* On provisions in body of deed.] 

-—A declaration inserted in the testing clause 
of a deed, which purports to affect or qualify any 
of the provisions m the body of the deed, has no 


legal effect.— Blair v. Assets Co.. [1890] A. C. 
409 ; 12 T. L. R. 409, H. L. 

In bonds.] — See Bonds, Vol. VII., p. 180, 

Nos. 181, 182. 


Sub-sect. 4. — Date. 

From what time deed effective .] — See Sect. 7, 
post . 

Deeds executed contemporaneously.] — See 

Sect. 5, sub-sect. 8, post. 

Interpretation of date .] — See Part III., Sect. 0, 

J)OSt . 

98. Whether necessary.] — Goddard’s Case, 
No. 71, ante. 

99. .] — Dates are not necessary to deeds 

{per Cur.).— Tvveedale’s (Marquis) Case (1793), 
1 Anst. 143 ; 145 E. Ii. 820. 

100. Where date Impossible or false — Deed not 
affected by.] — G oddard’s Case, No. 71, ante. 

101. ,] — (i) Any bond from which 

the intent of the parties can be collected, is good, 
notwithstanding the most gross incorrectness in 
the language. 

(2) A deed with an impossible date may be stated 
to have been made at any time. No objection 
can be taken to an allegation that the date thereof 
is on a particular day, for the date shall bo intended 
to mean the delivery. But an allegation that it 
bears date on a particular day, is bad. 

(3) A bond is good though the name of the 
obligor be spelt differently in the body of the bond 
& in the signature. 

The variance between the name signed & the 
name in the obligation is not material, because 
subscribing is no ossential part of the deed ; sealing 
is sufficient ( per Cur.). — Cromwell v. Grumhden 
( 1098), 1 Ld. Raym. 335 ; Comb. 477 ; Holt, K. B. 
502 ; 12 Mod. Rep. 193 ; 2 Halt. 402 ; 91 E. R. 
1119. 

Annotations : — As to (1) Reid. Stoddurt t>. Pallmer (1824), 

4 Dow. & Ry. K. B. 624. As to (2) Refd. Holman v. 

Burrow (1702), 2 Ld. Raym. 794. 

Clerical error — In affidavit attached to bill of 
sale .] — Sec Bills of Sale, Vol. VII., p. 90, 
No. 514. 


Sect. 5.— EXECUTION OF DEEDS. 

Sub-sect. J . — Formalties. 


A. In General. 


Formal parts of deed.] — Sec Sect. 4, sub-sect. 3, 
ante. 

102. Order of making a deed.] — Goddard’s 
Case, No. 71, ante. 

103. Must be sealed & delivered.] — No instru- 
ment which is not delivered, can be a deed. 
Therefore an instrument which a statute directs 


to be signed & sealed will not be a deed, unless the 
Act directs it to be delivered also. — Feltiiam v • 
Cudworth (1702), as reported in 2 Ld. Raym. 700 ; 
7 Mod. Rep. 10 ; 92 E. It. 8. 

Annotations *: — Refd. Ilderton v. Castrique (1803), 32 
L. J. C. P. 206 ; Spitzer v. Chaffers (1863), 14 C. B. N. 3. 
686 . 


PART I. SECT. 5, SUB-SECT. 1.— „ 
102 i. Order of making a deed .] — 
document was called an '* agreement 
« there was only one place in it who 
a covenant was spoken of. The 
was no testimonium clause precedir 
the signatures of defts. There w< 
an attestation clause — “ signed 
sealed in the presence of.** Odposii 
each of the signatures the word “ seal 
was printed, dr upon the word “ seal 
was imprinted in red ink a mai 
in the form of the commonly used sms 


red seals. These were all on the 
document, which was a printed form, 
Jong before the signatures : — Held : 
the document was not so executed as to 
give it the effect of a scaled instrument 
7TPA WY ® R & Massey v. Bouchard 
(1810), 13 W. L. R. 394.— CAN. 


b Must be sealed <& delivered .] — 
There is no absolute necessity to put 
the hand on a seal in executing, or 
make any declaration of delivery. — 
Hatton v. Fish (1850), 8 U. O. R. 


177.— CAN. 

103 ii. .J — A contract set up as a 

deed must have been sealed & de- 
livered as a deed at common law. — 
Rhodes v. Robinson (1808), 1 C. A. 
133.— N.Z. 

103 ill. .] — Pursuer sought to set 

up a deed which was undated, un- 
subscribed, untested, & undelivered 

had failed to prove his 

v. Ooo (1891), 16 

) 903.— SCOT. 


Held : pursuer 
case. — R annie 
R. (Ct. of Seas. 
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Sect . 6 . — Execution of deeds: Sub-sect. 1, A. f B. 

& C .] 

104. .] — A deed in order to be a deed must 

be sealed & delivered. An agent to deliver a 
deed must be an agent appointed under seal 
(Bowen, L.J.). 

This is the argument that has been addressed 
to us : “ A delivery need not be by a physical 
act. The man who delivers it need not take it 
into his own hands & say, ‘ I deliver this to you.’ 
He may say when he has signed & sealed the deed, 
which may be in the next room, ‘ There is my deed 
which I have signed & sealed ; go & take it up ’ ” ; 
& it is said that will amount to a delivery. I do 
not deny that under such circumstances the acts 
might amount to a delivery, but no case has ever 
decided that because a man knew that people 
had been acting on a blank deed as if it were a 
erfect deed it must therefore be inferred that he 
new the deed was filled up, that he knew how it 
was filled up, & that he must be taken to have 
redelivered it. That is carrying the doctrine far 
beyond any case (Kay, L.J.). — Powell v . London 
& Provincial Bank, [1893] 2 Ch. 555 ; 62 
L. J. Oh. 795 ; 69 L. T. 421 ; 41 W. R. 545 ; 9 
T. L. R. 440 ; 37 Sol. Jo. 476 ; 2 R. 482, C. A. 
Annotations : — Reid. Fry v. Smellio, f 1 91 21 3 K. B. 282 ; 
Re Seymour, Fielding v. Seymour, [1913] 1 Ch. 475. 

105. Due execution will be presumed — After 
long enjoyment.] — Objections to the validity of 
instruments under which title is claimed, & of the 
want of due formalities at their inception, are 
answered by the fact of long enjoyment, which 
enables & obliges the ct., to presume against such 
objections in favour of the usage. — Wolley v. 
Brownhill (1824), 13 Price, 500 ; M‘Cle. 317 ; 
3 Eag. & Y. 1152 ; 147 E. R. 1001, Ex. Ch. 
Annotations: — Mentd. Jesus College v. Gibbs (1835). 1 

Y> & C. Ex. 145 ; Tomlinson v. Swinuorton (1838), 2 
Jur. 393 ; Esdaile v. Peacock (1859), John. 210. 

106. Seals removed.] — If a deed be 

roduced from the right custody, & possession 
as gone in accordance with its provisions for a 

great number of years, it will be presumed to have 
been duly executed, though the seals appear to 
have been torn off, & no explanation is given of the 
cancellation ; nor will it be necessary aft er such a 
lapse of time to prove seisin in the original 
grantor. — D oe d. Brice v. Brice (1811), 3 
L. T. O. S. 50. 

107. Against executor of grantor — When 

document found among papers of testator.] — As 

against exors., an instrument bearing the 
undoubted signature of testator, found among his 
papers, & valid in other respects, ought to be 
presumed regular in ail respects & the claimant 
under it need not explain the alterations apparent 
upon the face of the instrument. — H ope t*. IIarman 
(1847), 10 Q. B. 751, n. ; 8 L. T. O. S. 551 ; 11 
Jur. 1097 ; 117 E. R. 1069. 

Annotations : — Reid. Doe d. Richards v. Lewis, Richards v. 


Lewis (1851), 17 L. T. O. S. 126 ; Re Way's Trusts (1864), 
34 L. J. Ch. 49. 

See, further , Executors & Administrators. 

B. Signing . 

See , nous, Law of Property Act, 1922 (c. 10), 
s. 72 (4). 

108. Whether signature necessary.] — Maby v. 
Shepherd (1622), Cro. Jac. 040; Godb. 283; 79 
E. R. 551. 

Annotations: — Reid. Evans v. King (1745), Willes, 554. 
Mentd. Ciarko v. Istead (1686), 1 Lut. 894 ; Knight v. 
Wells Corpn. (1694), 1 Lut. 508 ; It. v. Wooldale (1844), 
6 Q. B. 549. 

109. Sealing sufficient — Variance between 

name signed & name In deed.] — Cromwell v. 
Grumsden, No. 101, ante. 

110. - — — Application of Statute of 

Frauds.] — Signing is not necessary to a deed, for 
in former times they were only sealed & not signed, 
but now since the Stat. Frauds, etc. an assignment 
by writing, if it is no deed, yet it must be signed 
(Holt, C.J.). — R. v. Goddard (1703), 2 Ld. Raym. 
920 ; 3 Salk. 171 ; 92 E. R. lid. 

Annotations : — Mentd. R. v. Crowhurst (1724), 2 Ld. Raym. 
1363 ; R. v. Taylor (1824), 3 B. & C. 502 ; R. v. Charles- 
worth (1861), 1 B. & S. 460. 

111. .] — Pltf. by indenture 

assigned letters patent to defts. II. & N. who 
covenanted to pay pltf. a certain sum by instal- 
ments, extending over several years, provided, 
that if, at the expiration of twelve months from the 
date of the indenture, defts. should not approve of 
the patent, & should give notice of their disappro- 
bation, & of their intention to Bell the patent, then 
the payment of the first instalment should be 
suspended, & if, having given such notice defts. 
should within six months sell the patent, the 
covenant should cease. The deed was executed 
by N., but there was no signature of II., but only 
a Heal for him in the usual way. 11. & N. attempted 
to work the patent, but, being dissatisfied with it, 
sent pltf. a notice, signed by both, referring to the 
deed, & in the terms of the proviso : — Held : 
the contract having been performed on one side 
witliin a year, the case was not within the Stat. 
Frauds, 1076 (c. 3), s. 4, inasmuch as that enact- 
ment applies only to contracts not to be performed 
on either side witliin the year. Scmble : an 
agreement by deed is not within that statute. — 
Cherry v. IIemtng (1849), 4 Exch. 031 ; 19 
L. J. Ex. 03 ; 14 L. T. O. S. 274 ; 154 E. R. 1367. 
Annotations Retd. Smith v. Neale (1857), 2 C. B. N. S. 

67 ; Bevan v. Carr (1885), 1 T. L. R. 363 : Miles v. New 
Zealand Alford Estate Co. (1886), 32 Ch. D. 266 ; Reeve 
v. Jennings, [1910] 2 K. B. 522. 

112. .] — So far is sealing from being 

equivalent to signing, that it is determined that 
sealing is not necessary, & that sealing without 
signing is not a sufficient execution of a will ; the 
converse holding as to a deed, which cannot be 
without sealing & delivery. If signed, it may be 
a writing, but if delivered it may be a good deed, 


106 i. Due execution will be presumed 
— After long enjoyment.] — Deft., pro- 
duced a deed, upwards of thirty-one 
years old, & it was admitted that deft. 
& those under whom he olaimed had 
been In possession during all this 
period ; — field : from the fact that the 
possession of the land hod gone in 
accordance with the deed for more 
than thirty-one years, it would he 
presumed that it had been properly 
executed. — Monk v. Farunokr (1866), 
17 C. P. 41. — CAN. 

r. When corporate seal at - 

tached .1 — The production of a docu- 
ment within the powers of a corpn. 
with the seal attached, is sufficient 
prima facie ovidence of its proper 


i execution. — W oodhill v. Sullivan 
J (1864), 14 C. P. 265.— CAN. 

I h. .] — Whore an instru- 

: ment is under the seal of a company, & 
i appears to have been executed in 
proper form, there is a strong tendency 
to support it. — B ank of New Zealand 
V. Rose (1892), 10 N. Z. L. R. 484.— 
N.Z. 

k. Deed affecting property in England 
— Erecuted out of England — Subject to 
formalities required by English law.}— 
Rtchuidb v. Goold (1827), 1 Mol 22, 
24.— IR. 

PART I. SECT. 6, SUB-SECT. 1.— B. 
108 i. Whether signature necessary — 


Sealing sufficient. ] — In covenant against 
two defts. the indenturo sued upon 
had four seals, & wai signed by one of 
the defts. : — Held : there was evidence 
of execution by both defts. — Judge 
v. Thomson (1870), 29 U. C. It. 523.— 
CAN. 

109 i. Variance between name 

signed name in deed.}— Where the 
signature to a deed under which pltf. 
claimed was spelt In a manner different 
from that in which it was shown 
grantor had spelt his name : — Held : 
the execution had not been proved. — . 
D tt ffy v . Smith (1879), 26 Gr. 428.— 
CAN. 
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whether signed, or not, & if it is to be executed 
under a power with signature & sealing, both are 
required (Lord Eldon, C.). — Wright v. Wake- 
ford (1811), 17 Ves. 454 ; 34 E. R. 176, L. C. ; 
subsequent 'proceedings (1812), 4 Taunt. 213. 
Annotations : — Reid. Doe d. Mansfield v. Peach (1814), 
, 2 M . & S. 576 ; Doe d. Hotchkiss v. Pearce 11815), 6 
Taunt. 402 ; Moodie v. Held (1816), 1 Madd. 516 ; Hougham 
v. Sandy’s (1827), 2 Sim. 05; Allen v . Bradshaw (1835), 
1 Curt. 110 ; Tatnall v. Hankey (1838), 2 Moo. P. C. C. 
342 ; Burdett v. Spilsbury (1843), 10 Cl. & Fin. 340 ; 
Re Wrey’s Trust (1850), 17 Sim. 201 ; Vincent v. Sodor & 
Man Bp. (1851), 4 Do G. & Sm. 294 ; Roberts v. Phillips 
(1855), 24 L. J. Q. B. 171 ; Morris v. Rhydydefed Colliery 
Co., Glamorganshire (1858), 5 Jur. N. S. 339 ; Newton v. 
Ricketts (1861 ), 9 H. L. Cas. 2G3 ; In the Goods of Jenkyns 
(1862), 32 L. J. P. M. & A. 71. 

113. .] — Ex. p. Hodgkin son (1815), 

19 Ves. 291 ; Coop. G. 99 ; 34 E. R. 525, L. C. 
Annotations: — Mentd. Re Mogg, Ex p. Mogg (1828), 6 
L. J. O. S. Ch. 162 ; Butler v. Hobson (1838), 5 Bing. N. C. 
128 ; Re English & Irish Church & University Assce’ 
Soc. (1863), 11 W. R. 681. 

114 ,. ,] — There is no authority for 

saying that a release to be effectual, must be signed 
as well as sealed & delivered (Sir .John 
Leach, V.-O.). — Taunton v. Pepler (1820), 0 
Madd. 166 ; 56 E. R. 1055. 

115 . .] — To an action of covenant 

against the assignee of a lease, of which the declara- 
tion averred that the party under whom deft, 
claimed executed the counterpart ; — Held : a 
plea that the indenture was not executed by pltfs., 
or by any agent of pltfs. thereunto lawfully 
authorised in writing, was no answer. 

The Stat. Frauds does not apply ; there is a 
sealing by the lessee (Tindal, C..J.). — Avelink v . 
Whisson (1842), 4 Man. & G. 801 ; 12 L. J. 0. P. 
58 ; 134 E. R. 330. 

Annotation: — Refd. Cherry v. Homing (1849), 4 Exch. G31. 

116. Where signing & sealing directed by 
statute — Instrument must also be delivered.] — 

Eeltham v. Oudworth, No. 103, civic. 

117. Whether signature by third party sufficient 
— Subsequent acknowledgment by party bound.] — 

An indenture having been prepared for binding 
a boy apprentice, the apprentice <& his father being 
unable to write, desired a third person to write 
their names opposite two of the seals & he did so. 
The indenture was not read to them. The 
apprentice immediately afterwards took the 
indenture to the master & left it with him, & after- 
wards stated that when he did so he considered 
himself bound, & he went into service under the 
indenture ; — Held : the indenture was sufficiently 
executed & delivered. — R. v. Longnor (In- 
habitants) (1833), 4 B. & Ad. 647 ; 1 Nev. & 
M. K. B. 576 ; 1 Nev. & M. M. 0. 128 ; 2 L. J. M. C. 
62 ; 110 E. R. 599. 

Annotation: — Reid. Tuppor v. Foulkes (1861), 9 C. B. N. 8. 
797. 

118- .] — A deed was executed by a 

son of the deft., thus, “ .T. W. F. for T. F.,” deft. In 


an action upon a covenant contained in the deed, 
deft, pleaded non est factum. It was proved, that, 
the deed being shown to deft, executed as above, 
he was asked whether his son had authority to 
execute it for him, & whether he adopted his son’s 
act, to which deft, answered in the affirmative ; — 
Held : this amounted to a re-delivery of the deed, 

6 sustained the issue. — T upper v. Foulkes (1861), 
9 0. B. N. S. 797 ; 30 L. J. 0. P. 214 ; 3 L. T. 741 ; 

7 Jur. N. S. 709 ; 9 W. R. 349 ; 142 E. R. 314. 
Annotation : — Consd. Re Seymour, Fielding v. Soymour, 

[1913] 1 Ch. 475. 

119. Sufficiency of signature — Engraved fac- 
simile.] — An objector affixed his name to the 
notice of objection by means of a stamp on which 
was engraved a facsimile of his ordinary signature ; 
— Held : the notice was signed by the person 
objecting, within Parliamentary Voters Registra- 
tion Act, 1843 (c. 18), s. 17. 

I see no distinction between using a pen or a 
pencil & using a stamp, where the impression is 
put upon the paper by the proper hand or the party 
signing (Bovill, G.J.). — Bennett v. Brumfitt 
(1867), L. R. 3 C. P. 28 ; Hop. & Ph. 407 ; 37 
L. J. C. P. 25 ; 17 L. T. 213 ; 31 J. P. 824 ; 16 
W. R. 131. 

Annotations : — Refd. Brydges v. Pix (1891), 7 T. L. R. 215 ; 

De Beauvais v. Green (1906), 22 T. L. R. 816. 

120. Effect of signing In name other than that 
of party — Without consent.] — A person who 
executes a deed cannot avoid liability under it by 
signing a name which is not in fact his own, nor 
can lie impose liability on the person whoso name 
lie uses, unless he is the duly constituted attorney 
of such person. — F ung Ping Shan v. Tong Shun, 
119181 A. C. 403 ; 87 L. J. P. C. 22 ; 118 L. T. 
380, P. O. 

Signature of arbitration awards.] — Sac Arbitra- 
tion, Vol. II., pp. 466, 467, Nos. 1114-1116, 1119. 

Signature of bonds .] — See Bonds, Vol. VII., 
p. 179, Nos. 172-176. 

C. Scaling. 

See Law of Property Act, 1922 (c. 16), «. 72 (4). 

121. Necessity for.] — Goddard’s Case, No. 
71, ante . 

122. .] — Vulgar v. Higgins (1621), 

Palm. 173 ; 81 E. R. 1032. 

123. .] — Wright v. Wakeford, No. 112, 

ante. 

124. What amounts to— Wafer seal.] — A bond 
may be sealed with a wafer. — A non. (1701), 12 
Mod. Rep. 565 ; 88 E. R. 1523. 

125. Stamp on stamped paper.] — A wife, 

having a power to dispose by will, signed & sealed, 
by her, of £300 in the hands of trustees, having 
made a will agreeable to the power, afterwards 
makes a testamentary paper, by which she gave it 
to her husband. Tins paper was not sealed (found 
annexed to the will by a wafer) & was on a stamp ; 


119 i. Sufficiency of signature .] — 
Where parties to a deed were described 
as trustees of the second & creditors 
of the third part, & when the deed was 
executed one of the trustees was also 
a creditor : — Held : such trustee must 
he considered to have executed the 
deed both as creditor & trustee. — 
Hammond v. Barker (1848), 3 Kerr. 
634.— CAN. 


119 li. .] — A document is a 

nullity, where the executant signed 
only on the first page but did not sign 
gn the other pages. — Banku Behari 
SB ABA V. KRISHTO GOBINDO JOARDAB 
(1902), I. L. R. 30 Calc. 433.— IND. 


119 Hi. Whether “ cyclostyle .”] — 

A signature by “ cyclostyle " will not 
satisfy the conditions regulating the 
subscription of probative deeds. — 


Whyte v. Watt (1893), 21 R. (Ct. of 
Sess.) 165 ; 31 8c. L. R. 127 ; 1 8. L. T. 
342.— SCOT. 

PART I. SECT. 6, SUB-SECT. 1.— C. 

121 i. Necessity for.] — Sealing is not 
essential. — Tinnelly v. Martin (1831), 
Glascock 33. — IR. 

l. What amounts to— Whether circle 
with “ seal ” inscribed.] — A circular 
flourish with the word “ seal ” inscribed, 
is not a legal seal. — Nagle v. Kilts 
(1825), Tay. 269.— CAN. 

m. .] — The testimonium 

clause in a power of attorney declared 
that the principal set his hand & seal 
to the instrument. The attestation 
clause declared that it was signed & 
sealed in the presence of a subscribing 


witness, & opposite the signature of 
the principal was a visible impression 
made by the pen in the form of a scroll, 
in which was inscribed the word 
“ seal ” : — Held : a sufficient sealing. 
— Re Bell & Black (1882), 1 t). R. 
125.- -CAN. 

n. Whether mark with poker.] 

— Deft, signed a deed, & afterwards 
merely marked the paper with the end 
of a poker, opposite to his name, not 
even acknowledging the mark as his 
8oa ] : — Held : not a sealed instrument. 
— Clement v . Donaldson (1851), 0 
U. C. R. 299.— CAN. 


o. Impression without wax .) — 

fin impression upon the paper, with- 
out wax or any extraneous substance, 
s a sufficient seal. — Booster v. Geddeh 
1856), 14 U. C. R. 239.— CAN. 
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Sect 5 . — Execution of deeds: Sub-sect. l f C, <Sc 
H. (&)«] 

—Held : the stamp was equivalent to a seal. — 
Sprange v . Barnard (1789), 2 Bro. C. 0 . 585 : 29 
E. R. 820. 


126. Impression of wooden block.] — 

It is not necessary that an order of justices should 
be sealed with wax. An. impression made in ink 
with a wooden block, in the usual place of a seal, 
is sufficient, when the document purports to be 
given under the hands & seals of the justices, & 
is in fact signed & delivered by them. — R. v . 
St. Paul, Covent Garden (1845), 7 Q. B. 232 ; 1 
New Mag. Cas. 617 ; 14 L. J. M. 0. 109 : 9 J. P. 
441 ; 9 Jur. 442 ; 115 E. R. 476. 

Annotations : — Refd. In the Goods of Morley (1864), 3 
? 91 J Jk v - Gairott-Pemre, JJ., Ex p. Brown 
oliv* 1 ii Mentd. R. v. St. Anne, Westminster 

CllyO)* 2fiQ*B^l/ ^Hoadlngton Grdns. v. Ipswich Grdns. 


127. Impression unnecessary.]— lie Sandi- 

LANDS, No. 132, post, 

128. May be presumed by Jury — Where hand- 
writing proved.] — If deft.’s handwriting to a deed is 
proved, the jury may presume the sealing & 
delivery.— -Grellier v . Neale (1792), Peake, 198, 


120. — — Where signing proved — & declaration In 
deed that deed was sealed.] — Proof that a party signed 
a deed, which bears on the face of it a declaration 
that .the deed was sealed by the party, is evidence 
to be left to a jury that the party sealed & delivered 
the deed. 


The attesting witness to a bond wrote the 
attestation without seeing the obligor execute. 
Another person gave evidence that the obligor 
signed the bond, but did not seal or deliver it : — 
Held : the signing the bond, which purported to 
be sealed with the obligor’s seal, was evidence to 
be left to the jury of the sealing & delivery. — 
Talbot u. IIodson (1816), 7 Taunt. 251 ; 2 Marsh. 
527 ; 129 E. R. 101. 

Annotations .—Reid. Hall v. Bainbridge (1848), 12 Jur. 795. 

Menta. Butler v. Brown (1819), 3 Mooro, C. P. 327. 

180. Proof of— Where seal affixed — Not men- 
tioned In testimonium.]— Anon. (1547), Ben. & D. 
1 $ 123 E. R. 225. 

131. Mentioned In testimonium.] — 

A witness to prove the execution of a bond, did 
not recollect whether, at the lime it was executed, 
it had any seal, & he swore that he did not read 
the attestation at the time he witnessed the 
execution, but there being a seal at the time of 
the trial, & the bond itself saying “ sealed with 
our seals ” : — Held : this was sufficient proof, but 
this evidence would not have been sufficient, if 
there had been no seal on the bond at the time of 
the^trial. — Ball v . Taylor (1824), 1 0. & P. 417, 


182. Where no seal affixed — Whether 

statement In attestation clause sufficient — Certificate 
of acknowledgment by married woman.] — A deed 
was sent out to Melbourne under a special com- 
mission for execution & acknowledgment by 
certain married women. When sent out, the deed 


had pieces of green ribbon attached to the places 
where the seals should be, but no wax or other 
material to receive an impression, & it was re- 
turned to this country in the same state, but in 
all other respects duly executed. The attestation 
clause stated that the deed was “ signed, sealed, & 
delivered,” & two of the comrs. certified that the 
married women produced the deed before them & 
“ acknowledged the same to be their respective 
acts & deeds ” : — Held : there was sufficient 
primA facie evidence that the deed was sealed, to 
warrant the ct. in allowing it to be received & 
filed with the other documents, by the proper 
officer, under Fines & Recoveries Act, 1833 (c. 74). 

To constitute a sealing, neither wax, nor wafer, 
nor a piece of paper, nor even an impression, is 
necessary (Bovill, C.J.). — Re Sandilands (1871), 
L. R. 6 C. P. 411 ; sub nom . Re Mayer, 40 
L. J. 0. P. 201 ; 24 L. T. 273 ; 19 W. R. 641. 
Annotations : — Consd. National Provincial Bank of England 

v. Jackson (1886), 33 Ch. D. 1 ; Re Balkis Consolidated 

Co. (1888). 58 L. T. 300. Distd. Re Smith, Oswell v. 

Shepherd (1892), 67 L. T. 64. 

133. .]— On Jan. 18, 1883, A., 

a solr., obtained from his sisters, B. & C., their 
signatures to two deeds, by which, in alleged con- 
sideration in each case of the release of a debt of 
£400 & payment to them of £300 they conveyed 
their shares of freehold property, which was 
subject to a mtge. to K., to A. in fee. No money 
was at the time due from B. & 0. to A., nor was 
any payment whatever made to them. The deeds 
were not read over or explained to B. & C., who 
had no idea that they were thereby conveying 
their property, & signed in full reliance on A.’s 
statement that he was going to clear off the mtge. 
& wanted to send the deeds to K. On the next 
day, A. deposited the deeds with a bank as security 
for an advance. In applying for the advance 
before the execution of the deeds, A. had told the 
managers that B. & C., who were joint owners 
with himself of the property, were going to convey 
& “ were assisting with the deeds,” but that 
nothing would be paid to them as consideration 
money, as the money was to be invested in a 
colliery in wliich A. was interested. The manager 
handed over the deeds to the solr. of the bank & 
merely told liim that he was to exercise great care 
& diligence in investigating the title. The solr. 
being dead, it did not appear what inquiries were 
made by him, but the advance was made to A. 
A. having absconded, the property was claimed 
by the bank as equitable mtgees., & the claim was 
resisted by B. & 0. on the ground that the con- 
veyances, having been obtained by fraud & mis- 
representation, were void as against them. They 
also relied on deeds which purported to be recon- 
veyances of the property by A. to B. & C., of 
Jan. 18, 1883, wliich were attested but did not 
bear a seal, & which had only been discovered 
amongst A.’s papers after he absconded : — 
Held : (1 ) inasmuch as B. & C., though they might 
not understand the nature of the deeds, knew 
they were executing something which dealt in 
some way with their property, the deeds oi Jan. 18, 


127 i. — — Impression unnecessary, h 
A deed had boon duly signed, bu 
instead of wax or wafer being afflxe 
slits had been out in the porchmen 
sc a ribbon woven through, so as i 
appear on the fane of the document i 
intervals, opposite one of which oac 
of the parties to the deed signed 

olfri. eDENN 

Not mentioned inUoHmimiitm!) — Whe! 
a seal is set opposite to the name of ti 


^^ RiKnin *’ , the document must b 
rSffr* 1 UIl(ier seal, although th 
* 8 ’ “I hereby subscrib 
H el i n * d°es not expressly afflri 
that the party seals it.— W hittier t 
McLennan (1856), 13 U. C. R 638.- 

Trr}!? fc !: ~JT Beal affixed- 

ZSSSS, , attestation claus 

sufficient. }-—Tke holder of a mtge 
security indorsed on the mtge. ft 
denture a memorandum assigning 
same to his wife ; he signed, but di< 


not affix his seal thereto, although the 
memorandum was expressed to be 
under seal : — Held : not sufficient. — 
Tiffany v. Clarke (1858), 6 Gr. 474. — 
CAN. 

133 ii. .] — A deed had 

no trace of a seal, but contained the 
testatum clause in the usual form : — 
Held : the existence of seals might be 
presumed. — Martin v . Barnes (1863), 
1 Old. 291.-- -CAN. 

133 iii. Where a 

policy sued on was issued by a 00 . 
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1883, were not void but voidable only. But as the 
statements made by A. to the bank manager were 
such as to have clearly put the bank upon inquiry, 
which would, if made, have led to the detection of 
the fraud & to a refusal of the advance, & therefore 
to have affected the bank with constructive notice 


of the fraud, the equity of the bank must, on the 
ground of their negligence, be postponed to that 
of B. & 0. ; (2) the absence of a seal from the 
deeds of reconveyance, there being no evidence 
that they had ever been sealed, rendered them 
invalid. — Nation at. Provincial Bank op Eng- 
land v . Jackson (1886), 33 Ch. D. 1 ; 55 L. T. 
458; 34 W. R. 597, C. A. 


Annotations: — As to (1) Consd. Ho watson v. Webb, C 1 DOT 3 

1 Ch. 537. Raid. Farrand v. Yorkshire Banking Co. 
(1888), 40 Ch. D. 182; Lloyd's Bank v. Bullock, [1896] 

2 Ch. 192; Bagot v. Chapman, fl907] 2 Ch. 222. As to (2) 
Refd. Re Smith, Oswell v. Shepherd (1892), 67 L. T. 64. 


134 . .] — By the articles of 

association of a co., transfers of its shares were to 
be made by deed. A., a shareholder, deposited 
certificates of certain of its shares with B., to 
secure a loan, Sc also signed & handed over to B. 
a blank transfer of the shares. There was no 
seal or wafer on the transfer opposite to A.’s 
signature, but only a circle printed on the paper 
inclosing the words “ Place for a seal.” The 
document purported to be attested by a witness 
as having been “ signed, sealed, Sc delivered ” in 
his presence, but there was no evidence proving 
that the document was signed, sealed, Sc delivered 
as a deed : — Held : in the absence of such evidence, 
the printed circle inclosing the words “ Place for I 
a seal,” did not supply the place of a seal so as to 
make the document a deed, effectual to pass the 
shares. — Re Balkis Consolidated Co., Ltd. 
(1888), 58 L. T. 300 ; 36 W. R. 392 ; 4 T. L. R. 
204. 

135 . .] — The exor. of a testa- 

trix discovered amongst her papers after her 
decease, which occurred in 1891, a bond dated in 
1874, under the hand only of the obligor in the 
sum of £800, in favour of S., one of her nieces, 
conditioned for the transfer by the obligor in her 
lifetime, or by her exors. or administrators within 
six calendar months after her decease, into the 
name of S., for her separate use, or to her exors., 
administrators, or assigns, of the sum of £400, etc. 
Although the bond bore the words “ scaled with 
my seal,” which preceded the date, & the attesta- 
tion clause stated that the bond was “ signed, 
sealed, & delivered ” by the obligor, it did not 
appear that a seal had in fact ever been affixed, 
there being no mark, wafer, or seal visible on the 
face of the document. The bond was, however, 
properly stamped. 8. nevertheless claimed to be 
entitled to enforce the bond against the estate 
of the obligor, as, the document being properly 
stamped, & purporting to have been sealed, & the 
attestation clause being in the usual form, there 
was primd facie evidence that the document had 
been duly sealed, & the ct. would presume that it 
had been sealed : — Held : the ct. could not, under 


the circumstances, presume that the bond had 
been sealed, & therefore, 8., being a volunteer, was 
not entitled to enforce it. — Re Smith, Oswell v. 
Shepherd (1892), 67 L. T. 64, C. A. 

136. Where seal has been destroyed — 

Affidavit of presence of seal at time of execution.] — 
Although the notarial seal affixed to the acknow- 
ledgment of a warrant of attorney taken abroad, 
was broken to pieces & destroyed, the ct. allowed 
the recovery to pass, on an affidavit that the seal 
was duly affixed at the time the oath was ad- 
ministered. — C arew v. White (1829), 2 Moo. Sc P. 
558 ; 7 L. J. O. 8. 0. P. 114. 

See , also , No. 106, ante . 

137. Where one seal used for several persons 
— One sealing by authority for others.] — Love- 
lace's (Lord) Case (1632), W. Jo. 268, 270; 82 
E. R. 140, 141. 

Annotations: — Mentd. Cooch v. Goodman (1842), 2 Q. B. 
580 ; Kscott v. Mostin (1842), 4 Moo. P. C. C. 104 : Martin 
v. Mackonockle, Flamank v. Simpson (1868), L. II. 2 A. Sc E. 
116. 

138. .] — If A. execute a deed for 

himself Sc his partner, by the authority of his 
partner Sc in liis presence, it is a good execution, 
though only sealed once. — B all v. Dunsterville 
( 1791), 4 Term Rep. 313 ; 100 E. R. 1038. 
Annotations : — Distd. Cooch v. Goodman (1842), 2 Q. B. 580. 

Refd. Burn v. Bum (1797), 3 Vob. 573 ; It. v. Austrey 
(1817), 6 M. & S. 319. 

139. Same wax used by each party.] — 

R. v. Harris (1702), 7 Mod. Rep. 55; 87 E. R. 
1092. 

140. Seal must profess to be seal of each.] 

— It is true that one piece of wax may serve as a 
seal for several persons, if each of them impresses 
it himself, or one for all, by proper authority, or 
in the presence of all, but then it must appear by 
the deed, & profess, to be the seal of each (IxiRD 
Denman, C.J.). — Cooch v. Goodman (1842), 2 
Q. B. 580 ; 2 Gal. & Dav. 159 ; 11 L. J. Q. B. 
225 ; 0 Jur. 779 ; 114 E. li. 228. 

Annotations : — Mentd. Do o d. Marlow v. Wiggins (1843), 
4 Q. B. 367 ; Pitman v. Woodbury (1848), 3 Exch. 4 ; 
Doe d. Lansdcll & Pembury Churchwardens & Ovorsoors 
v. Gowor (1851), 16 Jur. 100 ; Whoatloy v. Boyd (1851), 
7 Exch. 20 ; Morgan v. Piko (1854), 14 O. B. 473 ; 
Maugham v. Sharpe (1864), 17 C. B. N. S. 443. 

Sealing of bonds.] — Sec Bonds, Vol. VII., pp. 
179-180, Nos. 177-180. 

D. Delivery . 

(a) In General . 

Deed effective from date of delivery.] — See Sect. 7, 
post. 

Delivery as escrow.] — See Sect. 5, sub-sect. 2, 
post . 

Re-delivery.] — See (d), post. 

141. Necessary to perfect execution.] — God- 
dard’s Case, No. 71, a?Ue. 

142. .] — A deed is not executed until it bo 

formally delivered. — C hamberlain v. Stanton 
( 1588), Cro. Eliz. 122 ; 78 E. R. 379. 

143 . .] — Willis v. Jermin (1590), Cro. 

Eliz. 167 ; 78 E. It. 424. 

Annotation : — Mentd. Philips v. Bury (1694), Skin. 447. 


without the corporate seal being 
affixed. Sc the attestation clause stated 
that the co. had thereunto affixed its 
seal : — Held : the policy was a valid 
contract to grant an insurance. — 
Wright v. Sun Mutual Life Insur- 
ance Co. (1880), 5 A. R. 218; affd. 
5 S. C. R. 466.— CAN. 


137 1 . Where one seal used for several 
persons. ] — A deed was executed before 
a notary, whose seal was affixed 
opposite both his own Sc the grantor's 
names, & there was no other seal : — 
Had: the seal was sufficient, Sc that 
more than one person might lawfully 


use the samo seal. — Compton v. Cross- 
man (1860), 1 P. E. 1. 174.— CAN. 

137 ii. .] — Where at the bottom 

of an instrument were the signatures 
of A., B., C., Sc D., but only two seals 
affixed neither of which was placed 
opposite any of the signatures : — Held : 
the Instrument was sufficient to pass 
the parcels therein mentioned to 0. Sc 
D. — Farrell v. Farrell (1838), 
Craw. Sc D. Abr. C. 441.— IR. 

PART L SECT. 5. SUB-SECT. 1.— 
D. (a). 

141 1. Necessary to perfect execution .] 


— Delivery of a dood gives constructive 
possession. — Simpson v. Foote (1844), 
2 Thom. 240. — CAN. 


141 ii. .] — Where there has been 

3 delivery of a conveyance it is not a 
x>d. — Pope v. Prince Edward 
iland Crown Lands Come. (1872), 1 
. E. I. 414.— CAN. 

141 ill. .] — A contract signed & 

>aled by tho parties thereto Held : 
avertheless, not binding because 
lere was no delivery.— D illa baugh 
McLeod (1910), 16 W. D. R. 149.— 
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Sect. 6 . — Execution of deeds : Sub-sect. 1, D. (a) 6c 
<i b ) i . 6c ii.] 


144. ,] — FELTHAM v . Cudworth, No. 103, 

ante. 

145 , ,] — Clavering v. Clavering (1704), 

Prec. Ch. 235 ; 2 Vern. 473 ; 1 Eq. Cas. Abr. 24, 
pi. 6 ; 24 E. R. 114 ; affd. (1705), 7 Bro. Pari. 
Oas. 410, H. L. 


Annotations: — Confld. Worrall ©. Jacob (1817), 3 Mer. 256 ; 
Do© d. Gamons «. Knight (1826), 5 B. & C. 671. Re(d. 
Chadwick v. Doleman (1705), 2 Vern. 528 : Cecil©. Butcher 
(1821), 2 Jac. & W. 565 ; Roberts v. Williams (1841), 11 
L. J. Ch. 65. Mentd. Clavell v. Littleton (1710), Prec. Ch. 
305 ; Birch ©. Blagrave (1755), Amb. 264 ; Doe d. Richards 
©. Lewis, Richards © . Lewis (1852), 11 C. B. 1035 ; Re 
Jones, Farrington ©. Forrester, [1893] 2 Ch. 461. 


146 . .] — Wright v. Wakeford, No. 112, 

ante . 

147 , .,] — A deed has no operation until 

delivery (Bayley, J.). — Styles v. Wardle (1825), 
4 B. & (J. 908 ; 7 Dow. & Ry. K. B. 507 ; 107 
E. R. 1297 ; sub nom. Warden v. Styles, 4 
L. J. O. S. K. B. 81. 

Annotation : — Mentd. Buckeridge v. Flight (1826), 5 L. J. 

O. 8. K. B. 21. 

148 , .] — The mere sealing does not make it 

a deed. It must have been delivered as a deed 
(Lord Tenterden, C.J.). — Owen v. Bowen 
(1829), 4'C. & P. 93, N. P. 

149 . .] — No particular technical form of 

words or acts is necessary to render an instrument 
the ‘deed of the party sealing it. The mere affixing 
the seal does not render it a deed, but as soon as 
there are acts or words sufficient to show that it 
is intended by the party to b • executed as his 
deed presently binding on him, it is sufficient. 
The most apt & expressive mode of indicating such 
an intention is to hand it over, saying : “I deliver 
this as my deed,” but any other words or acts that 
sufficiently show that it was intended to be finally 
executed will do as well (Blackburn, J.). 

The efficacy of a deed depends on its being sealed 
& delivered by the maker of it, not on liis ceasing 
to retain possession of it. This, as a general pro- 
position of law, cannot be controverted. It is not 
affected by the circumstance that the maker may 
so deliver it as to suspend or qualify its binding 
effect. lie may declare that it shall have no effect 
until a certain time has arrived, or till some con- 
dition has been performed, but when the time has 
arrived, or the condition has been performed, the 
delivery becomes absolute, & the maker of the 
deed is absolutely bound by it, whether he has 
parted with the possession or not. Until the 
specified time has arrived, or the condition has 
been performed, the instrument is not a deed. 
It is a mere escrow (Lord Cranworth). — Xenos 
v. Wickham (1866), L. R. 2 II. L. 296 ; 36 L. J. 0. P. 
313 ; 16 L. T. 800 ; 16 W. R. 38 ; 2 Mar. L. 0. 
537, II. L. ; revsg. (1863), 14 C. B. N. 8. 435, Ex. 
Oh. 

Annotations: — Refd. Macedo v. Stroud, [1922] 2 A. C. 330. 


Mentd. Bullen v. Sham (1865), L. R. 1C. P. 86 ; Morocco 
Land Co. ©. Fry (1865), 5 New Rep. 234 : Cory v. Patton 
_ 7 q b u. 304 ; Morrison v . Universal Marine 


insce.^ (1872), L? R. 8 Exch. 40: Fisher v. Liverpool 

Marine Insce. (1873), L. R. 8 Q. B. 469 ; Roberts©. Security 

Co. (1896), 75 L. T. 531 ; Universo Insco. of Milan v . 

Merchants Marine Insce., [1897] 2 Q. B. 93. 

150. Effect of mere delivery — Written Instru- 
ment not constituted deed thereby.] — G. being seised 
of a tenement, agreed to dispose of it to 8. This 
was done by a scrivener, in an informal manner, 
by indorsement under seal. The indorsement was 
not stamped & there was no form of delivery. 

It is given in his presence, & he receives the 
money : it is clearly a deed between the parties ; & 
must be so therefore, as with respect to the Stamp 
Act (Lord Mansfield, C.J.). 

As to the circumstance of attestation, though 
the solemn form is, “ sealed & delivered before us,” 
an inaccuracy in that shall not overset every 
thing (Aston, J.). 

Delivery only would not make it a deed ; for a 
memorandum may be delivered (Lord Mansfield, 
O.J.). — Goodright v. Gregory (1773), Lofft, 339 ; 
98 E. R. 682. 

Delivery of scrip of limited liability company.] — 

See Companies. 

Delivery of bonds.] — See Bonds, Vol. VII., pp. 
180, 181, Nos. 185-192. 


( b ) What amounts to — Proof of. 
i. In General. 

Delivery as escrow.] — See Sect. 5, sub-sect. 2, 
post. 

151. General rule.] — The actual delivery of a 
writing sealed to the party, is a good delivery 
without any words. A sealed instrument cannot 
be an escrow by delivery to the intended obligee. 
As a writing may take effect by actual delivery 
without any words, so it may take effect by words 
without actual delivery. — Tiioroughgood’s Cask 
(1612), 9 Co. Rep. 136 b ; 77 E. R. 925. 

152. .] — Xenos v. Wickham, No. 149, ante . 

153. Need not be by physical act.] — 

Powell r. London & Provincial Bank, No. 104, 
ante . 

154 . .] — Macedo v. Stroud, No. 172, post. 

155. Mere signing, sealing & using words of 
delivery — Not conclusive evidence of legal delivery.] 

— I)oe d. Fentiman v. Virgo, No. 230, post. 

156. No formal words necessary — Actual delivery 
sufficient.] — Anon. (1573), Ben. & D. 104; 123 
E. R. 310. 

157. .] — Rolling worth v. Ascue 

(1594), Cro. Eliz. 356 ; 78 E. R. 604 ; sub nom. 
Askue v. IIollingbroke, Moore, K. B. 405 ; 
subsequent proceedings, sub nom. Ascue v. Holling- 
worth (1597), Cro. Eliz*. 461, 494; (1598), Cro. 
Eliz. 544. 

Annotations; — Mentd. Cabell ©. Vaughan (1670), 1 Wins. 
Saund. 288 t; Abbot ©. Smith (1774), 2 Win. Bl. 947 ; 
Scott ©. Godwin (1797), 1 Bos. & P. 67. 

158. Delivery may be inferred — From conduct 


150 1. Effect of mere delivery — Written 
instrument not constituted deed thereby. } 
— A document under Beal, whereby the 
maker acknowledged a debt to A., was 
handed, enclosed in a sealed envelopo, 
to A. The envelope bore instructions 
that it was only to bo opened after the 
maker's death. & the maker gave no 
indication to A. as to the contents : — 
Held : the document did not operate 
as a deed, there having been, in the 
circumstances, no delivery of it as 
such. — Re Carlile, Dakin ©. Trustees 
Executors & Agency Co., Ltd., 
[1920] V. L. E. 427. — AUS* 

PART I. SECT. 5, SUB-SECT. 1.— 

D. (b) i. 

151 1. General rule.] — A deed is pre- 


sumed to have been delivered on the 
day it bears date. — Hayward ©. 
Thacker (1871), 31 U. C. R. 427. — 

CAN. 

1 51 ii. . ] — The attestation clause 

was simply " Witness." It was ob- 
jected that there was no delivery. 
Deft, did not remember if the grantor 
delivered it to him, he thought the 
grantor gave it to deft.'s clerk, but in 
one of these two ways it came into his 
possession : — Held : not a good de- 
livery. — Chivebie ©. Knight (1876), 
2 P. E. 1. 108. — CAN. 

151 ill. .1 — Registration of a deed 

does not neoessarily imply delivery of 
the deed. — L eacock v. Chambers 
(1886), 3 Man. L. R. 645.— CAN. 


151 iv. .] — A deed must be 

assumed to have been delivered before 
it is registered. — I mperial Bank of 
Canada ©. Metcalfe (1886ft 11 O. R. 
467.— CAN. 

151 v. .) — Mere registration of a 

deed is not delivery of it ; it is but 
circumstantial evidence of delivery. — 
Anning ©. Anning (1916), 38 O. L. R. 
277.— CAN. 

1581. Delivery may be inferred — 
From conduct of parties — At time of 
execution. ] — Where a conveyance has 
been executed by the grantor in the 
presence of an attesting witness, who 
swears he read over the whole of the 
deed to the grantor before execution, 
& complied with all the requirements 
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of parties — At time of execution.] — Shelton’s 
Case (1582), Cro. Eliz. 7 ; 78 E. R. 274. 

159. -Goodright v. Gregory, 

No. 150, ante . 

160. .] — A deed was executed 

by the grantee, but not attested, & was by him 
sent to the solr. of the grantors to procure their 
execution, & they accordingly signed, sealed, & 
delivered it : — Held : this was a complete delivery, 
whereby the estate passed. — Kidner v . Keith 
(1803), 15 C. B. N. S. 35 ; 143 E. R. 095. 

Annotation :— Reid. Whelan v. Palmer (1888), 30 Ch. D. C4S. 

161. After execution.] — Tupper v. 

Foulkes, No. 118, ante. 

162. .] — pitf. executed a de- 

claration of trust operating as a voluntary settle- 
ment of leasehold property upon his mother for 
life, with remainders in favour of her children. 
Subsequently a deed was indorsed upon the 
original assignment of the property to pltf. pur- 
porting to convey the legal term to the mother 
absolutely. Pltf. signed his name to tliis deed 
opposite the seal which had been affixed at the 
solr.’s office, but immediately upon his signing it 
the solr. who was present, hearing of the declaration 
of trust, stopped all further proceedings. The 
deed, however, so signed, but undated & unattested, 
was left in the hands of pltf.’s mother, who after- 
wards granted the lease to the deft. Deft- 
occupied the premises under this lease, & repaired 
them with pltf.’s knowledge, & in a deed of arrange- 
ment between pltf. & his mother’s exors., which 
was prepared by his direction, & signed by him, 
though not completely executed, were contained 
recitals of the deed in question, & of the lease to 
deft. : — Held : sufficient evidence of the execution 
of the deed by pltf. — K eith v. Pratt (1802), 10 
W. R. 290. 

163. From handwriting of obligor.] — 

Grellier v. Neale, No. 128, ante. 

104. From seal of obligor.] — Talbot v. 

Hudson, No. 129, ante. 

105. From subsequent admission — 

“ Signed, sealed & executed as it purported to 
*>©•”] — -At the trial of a cause it was admitted that 
a document “ was signed, sealed & executed as it 
purports to be.” The document, which was' 
produced by the party who was to take a benefit 
under it, concluded “ as witness the hands & seals 
of,” the parties, A the attestation was to the 
signing A sealing only : — Held : it was to be in- 
ferred that the document was delivered, & 
amounted in law to a deed. — If all v. Bainbridge 
(1848), 12 Q. 13. 099 ; 3 New Pract. Cas. 204 ; 17 
L. J. Q. B. 317 ; 11 L. T. O. 8. 434 ; 12 Jur. 795 ; 
110 E. R. 1032. 

166. Instrument conditioned to take effect on 
death of grantor.] — H., who was the assignee of the 
lease of a dwelling-house, signed & sealed a docu- 
ment purporting to be an assignment of the lease 
by him to one B., but of which the date was not 
filled in, & delivered the document to his solrs. 


upon terms set forth in a letter addressed to him 
by them as follows i “ We acknowledge that you 
have to-day executed the assignment of your lease 
to B. as an escrow, & that we are to retain it on 
your behalf until you send instructions to complete 
the deed. In the event of your dying before the 
deed is completed, we understand that we are to 
consider the deed as having been completed before 
your death, & to take what steps are necessary to 
vest the lease in B., should she wish it. In the 
event of B. dying before the assignment is com- 
pleted you will of course send us further instruc- 
tions as to what is to be done with the premises.” 
B. signed & sealed the document at or about the 
time when H. did so, but the ct. inferred from the 
circumstances that she did so merely by way of 
acquiescence in the arrangement, whatever it was, 
intended by H. The document was not attested 
so as to satisfy the requirements of the Wills Act. 
II. died without having given any further instruc- 
tions in the matter. He occupied, & retained the 
title deeds of, the house, & paid the rent, rates, & 
taxes in respect thereof, until his death, & had, 
subsequently to the time when the before-men- 
tioned document was delivered to his solrs. as 
aforesaid, been party to a deed, reciting that the 
term was vested in him, by winch the lessors 
granted liim permission to make a structural 
alteration in the house. B. survived him : — 
Held : the proper inference from the facts was 
that the above-mentioned document was never 
legally delivered by II. either absolutely as a deed, 
or as an escrow, & therefore was inoperative. 

A document purporting to be a deed of convey- 
ance by a person of his own property, which is 
delivered by him on a condition that it shall only 
become operative upon his death is a testamentary 
document, and therefore cannot take effect as an 
escrow. — F oundling Hospital (Governors & 
Guardians) v. Crane, [1911] 2 K. B. 307; 80 
L. J. K. B. 853 ; 105 L. T. 187, C. A. 

Annotations : — Reid. Warwick v. Warwick (1018), 34 T. L. It. 

4.75. Mentd. lie Williams, Williams v. Ball, [1017] 1 Ch. 1. 

ii. Delivery through Third Party. 

Delivery as escrow.] — Sec Sect. 5, sub-sect. 2, 
post. 

167. Delivery through third party — Effect of 
refusal to accept by obligee.] — A. executed a bond 
under seal & delivered it to B. to deliver to C. C. 
declined to accept it but B. left it with him : — 
Held : C. can sue on the bond & A. cannot now 
plead that it is not his deed. — Taw v. Bury (1558), 
2 Dyer, 107 a ; Ben. & D. 75 ; 73 E. R. 300. 
Annotations : — Consd. Doo d. Damons v. Knight (182G), 5 

B. & C. 07 1. Reid. Alford v. Leo (1587), Cro. Eliz. 54 ; 

Hall v. Denbigh (1600), Cro. Eliz. 773 ; Whelpdalo’s Case 

(1605), 5 Co. Hep. 110 a ; Oshey v. Hicks (1610), Cro. Jac. 

263. 

168. .] — Alford v. Lee (1587), Cro. 

Eliz. 54 ; 2 Leon. 110 ; 78 E. R. 315. 

Annotation : — Consd. Doe d. Garaons v. Knight (1826), 5 

B. & C. 671. 

169. .] — Butler & Baker’s Case 


necessary to make it an execute 
document, a presumption is raised i 
favour of the delivery of tho instru 

ment.--o 'Callaghan v. Coady (1912 
11 E. L. R. 63.— CAN. 

161 i. — After execution. ]- 

In a deed from father to son of bargai 
& sale the attestation olause stated i 
to have been signed, sealed & delivered 
The grantee had voted on the land 
once when his father himself wa 
returning officer, & had resided fo 
more than 20 years upon the lo 
paying nothing : — Held : absolutely 
Jofiyered. — Young v. Hubbs (1857), 11 
V. C. R. 250.— CAN. 


161 ii. .] — Land was 

conveyed by pltf. to his wife. Pltf. 
retained in his possession the duplicate 
of the deed to Ills wife. A mortgage of 
the land was afterwards executed by 
his wife, at the instance of pltf., who 
produced the duplicate deed for the 
purpose of having the mortgage pre- 
pared : — Held : tho deed to the wife 
was duly delivered. — Anning v . 
Anning (1916), 38 O. L. R. 277.— 
CAN. . 

161 ill. . ] — A man treating a deed 

os his own, is a delivery of it. — Carey 
v. O'Hara ( circa 1800), Rowe, 531. — 


p. Merc possession docs not imply 
delivery. ] — M* Aslan v. Glkn (1859), 
21 Dunl. (Ct. of Seas.) 511 ; 31 So. Jur. 
274.— SCOT. 

PART I. SECT. 5, SUB-SECT. 1.— 
D. (b) ii. 

q. Delivery through third party .] — 
The due execution of a deed & forward- 
ing it to a third party for the obligee, 
is a sufficient delivery.— M uirhead v. 
Me Doug all (1838), 5 O. 3. 642.— 
CAN. 

r . .] — M. executed three 

deeds ; they were placed in an envelope 
Sc sealed by a Justice at M. s request, 
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Deeds and Other Instruments. 


Sect. 5 . — Execution of deeds: Sub-sect. 1, D. (6) ii., 
(e)j& (d) <& E.] 

(1591), 3 Co. Rep. 25 a ; 1 And. 348 ; 3 Leon. 
271 } Moore, K. B. 254 ; Poph. 87 ; 70 E. R. 084. 

Xenos v. Wickham (1807), L. R. 2 H. L. 
, Bald. Jennings v. Bragg (1595). Cro. Eliz. 447 ; 
Wankford t>. Wankford (1098), 1 Salk. 299; Doc d. 
Damons v. Knight (1820), 5 B. & C. 071 ; Siggers v. 
gvans (1855), 5E. & B. 307 ; Standing v. Bowring (1885), 
31 Oh.JD. 282 ; Mallott v. Wilson, [1903] 2 Ch. 494. Mentr 


» I * vauwu o v'uou \1V4V/, O vu. xvoi/i uu m » 

LovieB's Case (1014), 10 Co. Rep. 78 a; Court of Ward’s 
gas* (1620), Cro. Car. 33 ; Svdowne v. Holme (1035), Cro. 
Car. 422 ; R. v. Hampden (1637), 3 State Tr. 825 ; Norrice 
& Norrioe’s Case (1639), March. 23 : Berry v . White 
(1662), O. Bridg. 82 : Geary v. Bearcroft (1660), O. Bridg. 
484 ; Thompson v. Leach (1690), 2 Vent. 198 ; Arthur v. 
Bokenham (1707), 11 Mod. Rep. 148 ; Brunker v. Cook 
(1707). 11 Mod. Rep. 121; Atkin v. Berwick (1719), 1 
Stra. 105; Windham v. Chetwynd (1757), 1 Burr. 414 ; 
Buckinghamshire v. Drury (1702), Wilm. 177 : Brydges 
v. Ohandos (1794), 2 Ves. 417 ; Goodtitlo d. Holford v. 
Otway (1790), 1 Bos. & P. 576 ; Cave v. Holford (1798), 
3 Ves. 650 ; Goodright d. Fowler v. Forrester (1807), 
8 East, 652 ; Doe d. Tofield v . Toflold (1809), 11 East, 
240 : Balme v. Hutton (1831), 2 Tyr. 17 ; Lucas v. 
Nockells (1833), 10 Bing. 157 ; Bramah v. Roborts (1835), 
1 Bing. N. O. 481 ; Mills v. Oddy (1835), 2 Cr. M. & R. 
103 ; Garland v. Carlisle (1837), 3 Cl. & Fin. 693 ; Doe d. 
Chidgey v. Harris (1847), 16 M. & W. 517 ; London & 
County Banking Co. v. London & River Plate Bank 
(1888), 21 Q. B. D. 535 ; Re Arbib & Class’s Contract, 
11891] 1 Ch. 601. 


170. For use & benefit of obligee — Third 

party not agent of obligee.] — Where a party to any 
instrument seals it, & declares, in the presence of 
a witness, that he delivers it as his deed, but keeps 
it in his own possession, & there is nothing to 
qualify that, or to show that tne executing party 
did not intend it to operate immediately, except 
the keeping the deed in his hands, it is a valid & 
effectual deed, & delivery to the party who is to 
tpko by the deed, or to any person for his use, is 
not essential. Delivery to a third person for the 
use of the party in whose favour the deed is exe- 
cuted, where the grantor parts with all control 
over the deed, makes the deed effectual from the 
instant of such delivery, although the person to 
whom the deed is so delivered be not the agent of 
the party for whose benefit the deed is made. — 
Doe d. Garnons v. Knight (1826), 5 B. & C. 671 ; 
8 Dow. & Ry. K. B. 348 ; 4 L. J. O. S. K. B. 161 ; 
108 E. R. 250. 


Annotations : — Consd. Hall v. Palmer (1844), 3 Hare 532 ; 
Xenoa v. Wickham (1867), L. R. 2 H. L. 296. Refd. 
Grugeon v. Gerrard (1840), 4 Y. & C. Ex. 119 : Fletcher 
v. Fletcher (1844), 4 Hare 67 : Doe d. RlchardB v. Lewis, 
Richards v. Lewis (1852), 11 & B. 1035 : Jeffries t>. Alex- 
ander (1860), 8 H. L. Cas. 594 ; Pattle v. Homibrook, 
[18971 1 Ch. 25 ; Maoodo v. Stroud, [1922] 2 A. C. 330. 
Mentd. Roberts v. Williams (1841), 11 L. J. Ch. 65; 
Grant v. Hunt (1845), 1 C. B. 44. 


171. To solicitor of donor.] — lie Seymour, 

Fielding v. Seymour, No. 67, ante . 

172. .] — The owner of mtged. lands 

& houses in Trinidad, about three months before 
his death, executed a conveyance & a memo- 
randum of transfer by each of which he purported 
to convey or transfer certain properties absolutely 
to his daughter in consideration of his affection 
for her. The properties dealt with by the memo- 
randum, unlike those dealt with by the convey- 


ance, were registered under the Real Property 
Ordinance No. 60 of Trinidad, & accordingly, by 
s. 46, no transfer of them was effectual to pass any 
estate or interest unless the instrument was regis- 
tered under the Ordinance. The donor after 
having executed the two instruments delivered 
them to his solr., telling him to keep, & not to 
register, them. They remained in the solr.’s 
custody unregistered until the death of the donor, 
who during his life continued to receive the rents. 
There were concurrent findings that the instru- 
ments were intended to operate as immediate & 
unconditional gifts to the daughter : — Held : the 
deed of conveyance, though not delivered to the 
daughter, operated to convey to her the properties 
to which it referred. 

No particular form of words or acts is necessary 
to render an instrument the deed of the party who 
has executed it. It is no doubt true that a deed 
may be delivered on a condition that it is not to 
be operative until some event happens or some 
condition is performed. In such a case it is until 
then an escrow only (Lord Haldane). — Macedo 
v . Stroud, [1922] 2 A. C. 330 ; 91 L. J. P. 0. 222 ; 
128 L. T. 45, P. C. 

173. Delivery by beneficiary — In presence of 
obligee.] — Parker v. Tenant (1560), 2 Dyer, 
192 b ; Ben. & D. 92 ; 73 E. R. 424; sub nom . 
Anon., Jenk. 221. 

Annotation : — Mentd. Dowman’s Case (1586), 9 Co. Rep. 7 b. 

174. Delivery to solicitor of mortgagor — Bank- 
ruptcy of mortgagor — Subsequent delivery to mort- 
gagees.] — A . being indebted to his bankers, 
executed a deed purporting to be a mtge. to them 
for securing the debt. After executing it, he 
delivered it to his attorney, who retained it in his 
possession till A.’s bkpey., which occurred about 
a month afterwards. The attorney then delivered 
it to the mtgees. : — Held : this was good a delivery 
by A. to the mtgees. — Grugeon v. Gerrard 
(1840), 4 Y. & 0. Ex. 119 ; 160 E. R. 945. 

Delivery by corporation .] — See Sub-sect. 5, post 

Concealment of fact of execution— Deed retained 
by grantor .] — See Sub-sect. 3, post. 

(c) Delivery as Escrow . 

See Sect. 5, sub-sect. 2, post . 


(d) Re-delivery — Acknowledgment 

175. Re-delivery of voidable deed — Person 
making first delivery Infant or married woman.] — 

Jennings v. Bragg (1595), Cro. Eliz. 447 ; cited in 
3 Co. Rep. at p. 35 b ; 78 E. R. 687. 

176. .] — A re-delivery by feme, after 

death of baron, of a deed delivered by her whilst 
covert, is a sufficient confirmation of such deed 
so as to bind her without it being re-executed 
or re-attested. Circumstances alone may be 
equivalent to such re-delivery though the deed 
be a joint deed by baron & feme affecting the wife’s 
land & no fine levied. — Goodright v . Straphan 
(1774), 1 Cowp. 201 ; Lofft, 763 ; 98 E. R. 1043. 
Annotations : — Apld. Hudson v. Revett (1829), 5 Bing. 808. 

Consd. Tupper v. Foulkes (1801), 9 C. B. N. S. 797 iPowell 

v . London & Provincial Bank, [1893] 2 Ch. 555 : Re 

Seymour, Fielding: v. Seymonr, [1913] 1 Cla 475. Refd. 

Lee t?. Muggeridge (1813), 5 Taunt. 30. 


& M. instructed the justice to keep them 
until hiB death & then deliver them to 
his exors. — C anadian Credit Men’s 
Trust Assoon. v. Myers (1922), 49 
N. B. R. 83.— CAN. 

i, Delivery to solicitor of mortw 
gor.y—A. mtge. was executed Sc left 
with the mtgor. ’e attorney with direc- 
tions not to register it until further 
orders. After the mtgor. ’a death it 
was delivered to the mtgee.*s agent, 
who had it registered : — Held : a 
sufficient delivery. — M ackeohnik v. 


Mackechnie (1858), 7 Gr. 23.— CAN. 

t. Subsequent delivery to mort- 

{ motes. ] — Doft. executed a mtgo. & 
eft it with his solrs. with instructions 
not to deliver it over until he was 
satisfied that all was right & assented to 
their doing so, & without such consent 
they delivered it over. In an aotion 
on the covenant to pay the mtge. 
money : — Held : deft, had authorised 
his solrs. to deliver the mtge. whenever 
they should deem it advisable to do so 


in deft, ’s interests, & pltf. was entitled 
to recover. — L evs v. Hollinghkad 
(1878), 29 C. P. 00.— CAN. 

a. Delivery to agent of both parties .] 
— Although a deed is delivered to the 
agent for a husband, & he Is also agent 
for the wife, it is not a delivered instru- 
ment as against her. — Brownlee v. 
Waddell (1831), 10 Sh. (Ct. of Sees.) 
39 ; 7 Fac. Coll. 30.— SCOT. 


b. .] — Stewart v. Stewart 

(1842), 1 Bell, Sc. App. 790.— SCOT. 
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177. May be inferred from circumstances— 
Re-delivery of Joint deed of husband & wife.] — 

Goodright v . Straphan, No. 176, ante. 

178. Acknowledgment of grantor.] — 

Tupper v . Foulkes, No. 118, ante . 

179. .] — Re Seymour, Fielding v. 

Seymour, No. 67, ante. 

Delivery as escrow.] — See Sub-sect. 2, post. 

180. Re-executlon by tracing over signature 
with dry pen — Warrant of attorney.] — A party 
executed a warrant of attorney to confess judg- 
ment for £1,000 in the presence of an attorney, 
who subscribed his name as a witness to the execu- 
tion as attorney for him, pursuant to Judgments 
Act, 1837 (c. 110), s. 9. The warrant of attorney 
was afterwards altered, by consent, by changing 
the sum to £2,000. The attorney was present, & 
passed a dry pen over the attestation & over his 
own signature : — Held : the warrant was not duly 
subscribed. — Bailey v. Bellamy (1840), 9 Bowl. 
607 ; Arn. & H. 90 ; 10 L. J. Q. B. 41 ; 5 J. P. 3. 
Annotations: — Reid. Playne v. Scriven (1849), 1 Rob. Ecol. 

772. Mentd. Hartley v. Manson (1842), 11 L. J. C. P. 199. 


181. Deed executed In blank — Adoption after 
blanks filled in.] — M., the holder of shares in a co., 
deposited with 8. certificates of the shares & a 
blank transfer, as security for a debt. Afterwards 
he fraudulently executed a blank transfer in respect 
of the shares & deposited it with the applis., as 
security for a debt. On being applied to by the 
applts. for the share certificate he stated that it 
was lost or mislaid. The applts. stamped their 
transfer, filled up the blanks, had it executed by 
their manager as the transferee, & sent it to the 
co.’s office with a request that the co. would 
“ certify it,” & with an indemnity against any 
claim in respect of the missing certificates. The co. 
did not accept the indemnity & declined to certify. 
Shortly after the exors. of S. (who had died) gave 
notice to the co. of their charge upon the shares. 
The co. was incorporated under the Companies 
Act, 1862. The arts, of assocn. provided that the 
shares should be transferable only by deed : that 
lost certificates might be renewed upon satisfactory 
proof of the loss, or in default of proof, upon a 
satisfactory indemnity being given : 6c that the 
co. should not be bound by or recognise any equit- 
able interest in shares. Each certificate stated, 
under the co.’s seal, that no transfer of any portion 
of the shares represented by the certificate would 
be registered until the certificate had been delivered 
at the co.’s office. The applts. having brought 
an action against the exors. for a declaration of 
their title to the shares 6c to restrain the exors. 
from dealing with the shares : — Held : the trans- 
fer to the applts. not having been re-delivered by 
the transferor after the blanks were filled up was 
not his deed & the applts. had no legal title to the 
shares. — Soci£t6 G6n£rale de Paris v. Walker 
(1885), 11 App. Cas. 20 ; 66 L. J. Q. B. 169 ; 54 
L. T. 389 ; 34 W. R. 662 ; 2 T. L. R. 200, H. L. ; 
affg. S. C. sub nom. Soci£t£ G£n£rale de Paris 
v. Tramways Union Co. (1884), 14 Q. B. D. 424, 


Annotations : — Conid. Powell v. London & Provincial Bank, 
£1893] 1 Ch. 610. Retd. Magnus v. Queensland National 
Bank (1887), 36 Ch. D. 25 ; Nanney r. Morgan (1887). 35 
Ch. D. 598 ; Ireland v. Hart, [1902] 1 Ch. 522 ; Burris v« 
Constantine, U908] 2 K. B. 484 ; lie Seymour, Fielding 
v. Seymour, [1913] 1 Ch. 475. Mentd. Bradford Banking 


Co. r. Briggs (1886), 12 App. Cas. 29 ; Colonial Bank e. 
Whinnev (1886), 11 App. Cas. 426 ; Colonial Bank v . 
Hepworth (1887), 36 Ch. D. 36; Roots v. Williamson 
(18880, 38 Ch. D. 485 ; Williams v. Colonial Bank, Williams 
v. London Chartered Bank of Australia (1888), 38 Ch. D. 
388 ; Re Cawley (1889), 42 Ch. D. 209 ; Moore v. North 
Western Bank, [1891] 2 Ch. 599 ; Balkis Consolidated Co. 
v. Tomkinson, [1893] A. C. 396 ; Re Ottos Kopje Diamond 
Mines, [1893] 1 Ch. 618 ; Rainford v. Keith & Blackman 
Co., [1905] 1 Ch. 296 ; Wells v. Smith, [1914] 3 K. B. 722 ; 
Maokereth r. Wigan Coal 8c Iron Co., [1916] 2 Ch. 293. 

182. Whether action upon sufficient.] — 

Powell v. London & Provincial Bank, No. 104, 
ayite. 

Effect of filling up blanks after execution 
generally.] — See Contract, Vol. XII., Part Vll., 
Sect. 8. 

Stamps on re-execution.] — See Revenue. 


E. Attestation. 

See , generally , Evidence. 

In warrants of attorney to confess judgment.] — 

See Sect. 5, sub-sect. 6, T. (d), post. 

183. Whether necessary.] — Garrett v . Lister 
(1661), 1 Lev. 25 ; 83 E. R. 279. 

Annotation : — Mentd. Cox v. Allingham (1822), Jao. 514. 

134 . At common law.] — At common law, 

an attesting witness is not essential to the validity 
of a deed.— Buckeridgk v. Flight (1826), 6 
B. 6c C. 49; 9 Dow. 6c Ry. K. B. 113; 5 
L. J. O. S. K. B. 21 ; 108 E. R. 371 ; affg. S. C. 
suit nom. Flight v. Buckeridge (1825), 3 Bing. 
215. 

Annotations : — Mentd. Cockburn v. Harvey (1831 ), 2 B. & Ad. 

797 ; Richardson v. Tomkies (1832), 9 Bing. 61 ; Falrcloth 

v. Gurney (1833), 9 Bing. 622 ; Huggins v. Coates (1842), 

6 Jur. 782. 

185 . J — A power to demise premises with 

the consent of A., in writing, duly attested, is not 
well executed by a demise which professes to be 
made with the consent of A., “ testified by his 
being a party to those presents.” The meaning is, 
that the written consent shall be signed in the 
presence of a witness.- — Fresh field v. Reed 
(1842), 9 M. & W. 404; 11 L. J. Ex. 193; 152 
E. R. 171. 

Annotations : — Consd. Seal v. Claridge (1881), 7 Q. B. D. 

516. Refd. Re Parrott, Ex p. Cullen, [1891] 2 Q. B. 151. 

186. .] — Keith v. Pratt, No. 162, ante. 

187. .] — A voluntary conveyance of land 

to charitable uses was executed by the grantor in 
the presence of a witness, who signed the attesta- 
tion clause, 6c in the presence of two other persons, 
who executed the deed at the same time for the 
purpose of conveying an outstanding legal estate, 
but did not sign the attestation clause : — Held : 
the deed was not sealed 6c delivered in the presence 
of two witnesses within the meaning of Charitable 
Uses Act, 1735 (c. 36). — Wickham v . Bath 
(Marquis) (1865), L. R. 1 Eq. 17 ; 35 Beav. 59 ; 
35 L. J. Ch. 5 ; 13 L. T. 313 ; 30 J. P. 36 ; 11 
Jur. N. H. 988 ; 14 W. R. 21 ; 56 E. R. 816. 
Annotation: — Mentd. Churcher v. Martin (1889), 42 Ch. D. 

312. 

188. Who may attest — Infant son of grantor.] 

— Kingston v. Manwaring (1664), Nels. 94 ; 21 
E. R. 798 ; sub nom. Kinaston v. Maynwearing, 
1 Cas. in Ch. 47, L. C. 

189. Disinterested persons — Not party to 

deed.] — Purchase under a trust for payment of 
debts by the trustee, as agent for his father, both 
creditors in partnership, established under the 


PART I. SECT. 5. SUB-SECT. 1.— 
D. (d). 

177 1. May be inferred from, ciroum • 
stances — Re-delivery of joint deed of 
husband db wife.] — The paying of 
interest by a wife, after the death of 
her husband, upon a mtge, of the wife's 
lands executed by the husband & 


wife during coverture : — Held : a new 
delivery after his death. — C aret v. 
O'Hara (1800), Rowe, 531. — IR. 

PART I. SECT. 5, SUB-SECT. 1.— E. 

183 !• Whether necessary.) — A con- 
veyance of land does not require a 
witness. — D oe d. Sherlock r. Powers 


(1865), 6 All. 232. — CAN. 

183 ii. .] — In an action arising 

out of an assignment of an equity of 
redemption : — Held : the deed did not 
require attestation. — Rookkii v. JIoof- 
6TETTER (1896), 26 8. C. R. 41.— CAN. 

189 i. Who may attest — Disinterested 
person — Not party to deed .) — Where the 
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Sect. 6 . — Execution of deeds: Sub-sect. 1, E.; sub - 
sect. 2, A. & B.] 

circumstances, particularly, that the cestui que 
trust had full information, & the sole management, 
making surveys, settling the particulars, fixing the 
prices, etc. : — Held : the vendor was bound by 
the signature of the agent's clerk. 

It is true, where a party or principal, or person 
to be bound signs as, what he cannot be a witness, 
he cannot be understood to sign otherwise than 
as principal (Loud Eldon, C.). — Coles v. Tre- 
cothick (1804), 9 Yes. 234 ; 1 Smith, K. B. 233; 
32 E. R. 592, L. C. 

Annotations : — Consd. Seal v. Claridgc (1881), 7 Q. B. D. 516. 
Refd. Gosbell v. Archer (1835), 2 Ad. & El. 500. Mentd. 
Randall v. Errington (1805), 10 Vea. 423: Blagden v. 
Bradbear (1806), 12 Ves. 466; Morse v. Royal (1806), 
12 Ves. 355 ; Buckmaster v. Harrop (1807), 13 Ves. 456 ; 
Emmerson v. Heolis (1809), 2 Taunt. 38 : Peacock v. 
Evans, Evans v. Peacock (1810), 16Ves. 512; Kemcys v. 
Proctor (1813), 3 Ves. & B. 57 ; Copis v. Middleton (1817), 
2 Madd. 410 ; Kenney v. Wexham (1822), 6 Madd. 355 ; 
Henderson v. Barnewall (1827), 1 Y. & J. 387 ; Graham 
v. Musson (1839), 7 Scott. 769 ; Re Robinson & Farrand, 
Ex p. Holdswortli (1841), 1 Mont D. & De G. 475 ; Carter 
v. Palmer (1842), 8 Cl. & Fin. 657 ; Strickland v. Turner 
(1852), 7 Exch. 208 ; Tottenham v. Green (1863), 32 
L. J. Ch. 201 ; Coles v. Bristowe (1868), L. R. 6 Eq. 149 ; 
Plowright v. Lambert (1885), 52 L. T. 646 ; Luddy’s 
Trusteed. Peard (1886), 33 Ch. D. 500 ; Potter v. Peters 
(1895), 64 L. J. Ch. 357 ; Re Boles & British Land Co.’s 
Contract (1901), 71 L. J. Ch. 130. 

1-90. .] — The grantee of a bill 

of sale, although he may be a solr., cannot be the 
attesting witness thereof under Bills of Sale Act, 
1878 (c. 31), s. 10 (1). — Seal v. Olaridge (1881); 
7 Q. B. D. 516 ; 50 L. J. Q. B. U6 ; 44 L. T. 501 ; 
29 W. R. 598, 0. A. 

Annotations : — Apld.Re Parrott, Ex p. Cullon, [1891 ] 2 Q. B. 
151. Refd. Penwarden v. Roberts, Wilson v. Roberts, 
Heath v. Roberts (1882), 9 Q. B. D. 137 ; Peace v. Brookes, 
[1895J 2 Q. B. 451. 

191. .] — A person who is 

appointed by a creditor under Bankruptcy Act, 
1883, Sched. I., r. 15 to act as his proxy cannot 
himself be the attesting witness to the instrument 
of proxy. — Re Parrott, Ex p. Cullen, [1891] 2 
Q. B. 151 ; 00 L. J. Q. B. 507 ; 04 L. T. 801 ; 39 
W. R. 543 ; 7 T. 1,. R. 504 ; 8 Morr. 185, D. 0. 

192. “ Two credible witnesses. 0 ] — 

An assignment of a bail bond is invalid, if executed 
in the presence of & attested by pltf . in the action 
& another porson, 4 Anne (c. 10), s. 20, requiring 
the assignment to be made to pltf. in the presence 
of two credible witnesses, which means disin- 
terested persons.—WiHTE v. Barrack (1836), 
1 M. & W. 424 ; 2 Gale, 57 ; 5 L. J. Ex. 107 ; 150 
E. R. 500 ; sub worn. Wright v. Barrack, 1 Tyr. 
& Gr. 764. 

193. How effected — Whether attestation should 
be in same place as execution.] — A bond having 
been executed by A., & attested by one witness, 
was carried into an adjoining room & shown to B. 
who was desired to attest it also, which he accord- 
ingly did in the presence of A. : — Held : B. was a 


good witness to prove the execution. — P arke v. 
Mears (1800), 2 Bos. & P. 217 ; 3 Esp. 171 ; 126 
E. R. 1244. 

194. .] — Deeds ought to be attested 

in the same room in which they are executed, & 
not carried away for attestation. The witnesses 
ought to be careful that they hear the formal 
words of delivery used, & it is highly expedient 
that the party executing should state that he 
fully understands what he is executing. But to 
make the party designate the instrument in the 
presence of the witnesses, as by saying, “this is 
my power of attorney,” or the like, would be laying 
down a rule sometimes productive of inconvenience. 
— Loyd v. Freshfield (1826), 2 C. & P. 325, 
N. P. ; subsequent proceedings , sub nom. Lloyd v. 
Freshfield, 9 Dow. & Ry. K. B. 19. 

Annotations : — Mentd. Alliance Bank v. Kearsley (1871), 

L. R. 6 C. P. 433 ; Okeli v. Eaton & Okell (1874), 31 L. T. 

330. 

Assurances Inter vivos for charitable pur- 
poses.] — See Charities, Vol. VIII., p. 279, Nos. 
506-5U8. 

195. Sufficiency of — “ Signed, sealed & delivered 
in presence of.”] — Newton v. Ricketts, No. 94, 
ante. 

196. Effect of inaccuracy.] — Goodihght v . 
Gregory, No. 150, ante. 

Proof of attestation.] — See Evidence. 


Sub-sect. 2. — Delivery as Escrow. 

A. In General. 

Delivery of deeds generally, see Sub-sect. 1 D., 
ante. 

197. Definition of escrow — Deed intended to 
take effect conditionally.] — A. having received 
monies belonging to B. privately, without any 
communication with B., prepared & executed a 
mlge. to liim for the amount. A. retained the 
deed in his custody for 12 years, & then died in- 
solvent. After his death the deed was discovered 
in a chest containing Ms title deeds : — Held : the 
deed was not an escrow, there being no evidence 
to show that it was executed conditionally, but 
that it took elfect from its execution, & was good 
against A.’s creditors. — Exton v. Scott (1833), 6 
Sim. 31 ; 58 E. R. 507. 

Annotations : — Mentd. Roberts v. Williams (1841), 11 

L. J. Ch. 65 ; Hall v. Palmer (1844), 3 Hare 532 ; Lloyd v . 

Attwood (1859), 3 Do G. & J. 614 ; Cory v. Eyre (1863), 

1 Do G. J. & Sm. 149 ; Cracknall v. Janson (1879), 11 

Ch. D. 1. 

198. .] — It is the ordinary & almost 

invariable practice for the vendor to execute the 
conveyance & give it to his solr., who exchanges 
the deed for the purchase-money when paid by 
the purchaser. But it would be a monstrous 
thing for the purchaser to be allowed to say to the 
seller, “ You have executed the deed, & therefore 


writer of a deed signed the name of the 
executant, & then signed his own 
name by way of attestation: — Held: 
the deed was not properly attested. — 
Sristkdhar Ghosk v. Rakbhaj.k Das 
(1921), I. L. R. 49 Calc. 438. — IND. 

193 i. IIow effected .] — Where the 
signatures of witnesses to a deed were 
affixed for them by another person 
with their consent : — Held : properly 
attested.— Sasi Bhusan Paul r. 
Chandra Peshkar (1906), I. L. R. 
33 Calc. 861.— IND. 

198 li. .] — The witnesses should 

be actually present at & witness the 
execution of the deed. — Shamu Patter 
v. Abdul Kadir Ravathan (1912), 28 
T. L. R. 583.— IND. 

193 iii. .] — It is not a valid objec- 


tion to the testing of a deed that the 
two witnesses were not in presence of 
each other.— Hogg v. Campbell (1864), 
2 Macph. (Ct. of Sess.) 848 ; 36 Sc. Jur. 
428. — SCOT. 

193 iv. The fact that the 

signature to a deed was not adhibited 
in the presence of one of the attesting 
witnesses Js a fatal defect. — Forrests 
v. Low’s Trustees, [1907] 8. C. 1240 : 
15 8. L. T. 330.— SCOT. 

1961. Effect of inaccuracy.}— In an 
action on an attested instrument the 
obligee got another attesting signature 
added to it by a man who had not 
witnessed the execution of it by the 
obligor : — Held : the obligee could not 
sue upon it. — Sitaram Krishna v. 
Daji Devaji (1883), I. L. R. 7 Bom. 


418.— IND. 

196 ii. .] — In a suit on a hypothe- 

cation executed in favour of pltf. tho 
uame of deft, had been added as that 
of an attesting witness, & this was a 
forgery : — Held : pltf. was not pre- 
cluded from recovering. — R amayyar 
v. Shanmugam (1891), I. L. R. 15 Mad. 
70.— IND. 

196 iii. .) — An instrument at- 
tested by a witness whose place of 
abode & calling are not stated is not a 
deed. — Hfthkrington v. Samson, 4 
N. Z. Jur. N. S. 84.— N.Z. 

196 iv. .] — An instrument was 

not properly attested as a deed : — 
Held : inadmissible as evidence of a 
contract. — Martinsen v. Allen (1889), 
8 N. Z. L. R. 471.— N.Z. 
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I need not pay the purchase-money ; & I have 
got the legal estate, & you must enforce payment 
of the purchase-money as you can.” On the 
contrary, I am of opinion the purchaser has no 
estate until he has the deed. This I take to be 
the ordinary case which occurs every day, where 
the deed of conveyance is executed as an escrow 
(Romilly, M.R.). — Walker v. Ware, etc., By. 
Co. (1805), as reported in 35 Beav. 52 ; 35 L. .T. Ch. 
94 ; 55 E. R. 813. 

Annotations: — Mentd. Sedgwick v. Watford & Rickmans* 
worth Ry. (1867), 36 L. J. Ch. 379 ; Re Cambrian Rys. 
(1868), 16 W. R. 346 ; Pell v. Northampton & Banbury 
Ry. (1868), 16 W. R. 1077 ; Raper v. Crystal Palace & 
South-London Ry. (1868), 16 W. R. 413 ; Wing v. Totten- 
ham & Hampstead Junction Ry. (1868), 3 Ch. App. 740 ; 
Goodford v. Stonehouse & Nailsworth Ry. (1869), 20 L. T. 
137 ; Sutton v. Hoylake Ry. (1869), 20 L. T. 214. 

199 . .] — Xenos v. Wickham, No. 149, 

ante . 

200. .] — Foundling Hospital 

(Governors Ac Guardians) v. Crane, No. 100, 
ante . 

201. .] — Macedo v. Stroud, No. 172, 

ante. 

202. Condition cannot be imposed subsequent to 
delivery.] — (1) A person made a deed of gift of all 
his real property to his daughter. He signed Ac 
sealed it, Ac no one being present but the attesting 
witnesses, he said, “ I deliver tliis as my last act 
Ac deed.” After this he desired a third person to 
keep it, Ac not deliver it to the grantee till lie was 
dead, it being suggested to him that she might 
otherwise take his property from him in his life- 
time : — Held : the delivery of the deed was com- 
plete. Scmhle : if the direction to keep it had been 
given before he said, “ I deliver this, etc.,” the 
deed would not have operated as an escrow. 

I doubt much whether, if the instrument had 
been delivered on condition that the grantee should 
not have it till the grantor’s death, it would be 
an escrow (Coleridge, J.). 

(2) If an ignorant person be induced to execute 
an instrument, supposing it to operate in one way 
Ac it really operates in another, such instrument is 
invalid. — Doe d. Lloyd t\ Bennett (1837), 8 
C. & P. 124, N. P. 

Annotation.: — As to (1) Consd. Foundling Hospital v. Crane, 
ilOll] 2 K. B. 367. 

203. Condition cannot be Imposed to operate 
after death.] — Doe d. Lloyd v. Bennett, No. 202, 
ante. 

204. .] — Foundling Hospital (Go- 

vernors Ac Guardians) v. Crane, No. 100, ante. 

205. Delivery of release as escrow.] — Anon. 
(1507), Keil. 88 ; 72 E. R. 251. 

Release of contractual liabilities.] — See Contract, 
Vol. XII., p. 498, Nos. 4071-4073. 

206. Possession of grantee of deed delivered as 
escrow — Prlm& facie evidence of performance of 
condition.] — Where there is evidence to show that 
a deed was delivered as an escrow, the fact of the 
deed being found out of the possession of the party 
to whom it was delivered, & in the possession of 
the party for whose benefit it is made, is primd facie 
evidence that the condition on which it was to 
be delivered to him has been complied with. — 


Hare v. Horton (1833), 5 B. Ac Ad. 715 ; 2 
Nev. & M. K. B. 428 ; 3 L. J. K. B. 41 ; 110 E. R. 
954. 

Annotations : — Mentd. Mathor v. Fraser (1856), 2 K. & J. 
536 ; Southport & West Lancashire Banking Co. r. 
Thompson (1887), 58 L. T. 143 ; Power v. Wells (1889), 6 
T. L. R. 32. 

By corporations.] — See Corporations, Vol. 

XIII., pp. 288, 289, Nos. 195-197. 


B. To Whom Delivery made. 

207. General rule.] — But it has been said, if it 
was delivered to the party it could not be delivered 
as an escrow, unless so delivered, in terms. 
Perhaps, technically speaking, this is so, because 
a deed delivered to a party is not an escrow. A 
deed delivered to a stranger is an escrow till some- 
thing is done, but though it is delivered to a party, 
there are cases to show that it is not a perfect Ac 
complete deed (Best, C.J.). — Hudson v. Revett 
(1829), 5 Bing. 308 ; 2 Moo. & P. 003 ; 130 E. R. 
1103. 

Annotations: — Mentd. Hibblcwdiito v. M'Morino (1840), 6 
M. & W. 200 ; West v. Steward (1845), 14 M. & W. 47 ; 
Cherry v. Hemming & Needham (1849), 19 L. J. Ex. 63 ; 
Fazakerly v. M ‘Knight (1856), 26 L. J. Q. B. 30 ; Tupper 
v. Foulkes (1861), 9 C. B. N. S. 797 ; Soc. G6n6rale de 
Paris v. Trair. Union Co. (1884), 14 Q. B. D. 424 : Powell 
v. London & Provincial Bank, [1893) 2 Ch. 555 ; Crediton, 
Bp. r. Exeter, Bp., 11905] 2 Ch. 455; Rudd v. Bowles. 
11912] 2 Ch. 60 ; Re Seymour, Fielding v. Seymour, [1913] 
1 Ch. 475. 

208. .] — The delivery to the solr. of the 

grantee of an instrument executed by the grantor 

I will not convert the instrument from an escrow 
i into a deed, provided the delivery is of a character 
!. negativing its being a delivery to the grantee.- — 

J Watkins v . Nash (1875), L. it. 20 Kq. 202 ; 44 
L. .T. Oh. 505 ; 23 W. R. 047. 

Annotation .—Reid. London Freehold & Leasehold Property 
Co. v. Suffleld, ri897] 2 Ch. 608. 

209. Whether escrow may be handed to grantee.] 

— Mowice v. Leigh (1537), Dyer, 34 b ; 73 E. R. 
70. 

Annotations : — Folld Hawksland v. Hatch el (1601), Cro. Eliz. 
835. Reid. Whyddon’H Case (1596), Cro. Eliz. 520 ; 
Tlioroughgood's Case (1612), 9 Co. Rep. 136 b ; London 
Freehold & Leasehold Property Co. v. Sufflold, (1897J 2 
Ch. 608. 

210. .] — Wilcock v. Hkwson (1597), 

Moore, K. B. 090 ; 72 E. It. 847. 

Annotation : — Mentd. Jones v . Bodinham (1696), 1 Salk. 173. 

211. .] — The delivery of a deed cannot be 

averred to have been made to the party himself 
as an escrow. — Wjiyddon’s Gasp: (1500), Cro. 
Eliz. 520 ; 78 E. B. 709 ; suit nom. Whjddon’s 
Case, Noy. 0. 

Annotations .—Reid. Hawksland v. Gatchcl (1601), Cro. 
Eliz. 835 ; Williams v. Green (1602), Cro. Eliz. 884 ; 
London Freehold & Leasehold Property Co. v. Suffleld, 
[1897] 2 Ch. 608. 

212. .] — A writing obligatory may be de- 

livered as an escrow by the obligor to the obligee, 
to become the deed of the obligor when the obligee 
has performed the conditions under which the 
escrow was delivered, & the obligee cannot main- 
tain an action upon it until these conditions are 
performed. — Hawksland v. Gatchel (1001), Cro. 
Eliz. 835 ; 78 E. R. 1002. 

Annotation : — Refd. London Freehold & Leasehold Property 
Co. v. Suffleld, J 1897 1 2 Ch. 608. 


PART I. SECT. 6, SUB-SECT. 2. — A. 

_ 205 i. Delivery of release as escrow .) — 
Where pitf. alleged that an agreement 
of release was delivered to a third party 
an escrow, on condition that it 
should be void on default made by 
defts., & that defts. did make default f— 
Held: defts. must prove the execution 
oi the agreement. — L ight v. Wood- 
stock Sc Lake Erie Railway & 
Harbour Co. (1855), 13 U. C. R. 216. 

' — CAN. 

J. — vol. xvn. 


PART I. SECT. 5, SUB-SECT. 2.— B. 

209 i. Whether escrow may be handed 
to grantee .] — To make the delivery of a 
deed operate as an escrow, it must be 
delivered to a stranger, not to the 
grantee. — Haooarty v. O’Leary 
(1866), 9 All. 360.— CAN. 

209 ii. .1 — Confederation Life 

Assurance Co. v. O’Donnell (1886), 
13 S. C. R. 218.— CAN. 

209 iii. .] — The ancient rule that 


the delivery of a document as an 
escrow must he to a stranger has not 
survived. — Molsons Bank v. Cranston 
(1918), 44 O. L. It. 58.— CAN. 


209 iv. .]— Whore a deed is de- 

vered to the party in whose favour it 
executed, evidence is not admissible 
> show that it was intended to operate 
} an escrow only. — Mohsum Ally v. 
alasoo Kokr (1863), 2 Hay. 370.— 


P 



210 


Deeds and Other Instruments. 


Sect. 6 . — Execution of deeds: Sub-sect. 2, B. f C . 

<fr D.] 

213. .] — A deed cannot be delivered to the 

party himself as an escrow. — Williams v. Green 
(1602), Cro. Eliz. 884 ; Moore, K. B. 642 ; 78 E. R. 
1109. 

Annotation : — Retd. London Freehold Sc Leasehold Property 

Co. v. Suffleld (1897), 77 L. T. 445. 

214. .] — If issue be joined on a plea that a 

deed was delivered to the party himself as an 
escrow, the fault cannot be assigned for error, after 
verdict. — Blunden v. Wood (1605), Cro. Jac. 85 ; 
79 E. R. 73. 

215. .] — Ashfield v. Wrensford (1610), 

Jenk. 327 ; 145 E. R. 238. 

216. .] — Thoroughgood’s Case, No. 151, 

ante. 

217. .1 — Holfoiid v. Parker (1618), Hob. 

246 ; 80 E. It. 391. 

218. .] — Port v. Mtdleton (1650), Sty. 

251 ; 82 E. R. 686. 

219. .] — A deed cannot be delivered as an 

escrow, properly so called, to a party (Lord Ellen- 
BOROUGH, C.J.). — COARE V . GlBLETT (1803), 4 
East, 85 ; 102 E. R. 763. 

Annotations : — Mentd. Philipps v. Crawfurd (1803), 9 Ves. 

2.14 ; Craufurd v. Phillips (1806). 2 Bos. & P. N. R. 141 ; 

Horwood v. Underhill (1808), 10 East, 123 ; Horwood v. 

Underhill (1814), 3 M. & S. 82. 

220. .] — A deed cannot be delivered as an 

escrow to a party on account of the technical effect 
of the delivery in such a case (Crompton, J.). — 
Pym v. Campbell (1856), 0 E. & B. 370; 25 
L. .T. Q. B. 277 ; 2 Jur. N. S. 641 ; 4 W. R. 528 ; 119 
B. R. 903 ; sub nom. Pim v. Campbell, 27 L. T. O. S. 
122. 

Annotations: — Reid. Furness v. Meek (1857), 27 L. J. Ex. 

34. Mentd. Wake t>. Harrop (1861), 6 H. & N. 768 ; 

Wallis v. Littell (1861), 11 C. B. N. S. 369 ; Lister v. Smith 

(1863), 3 Sw. & Tr. 282 ; Honors v. Hadley (1863), 2 

H. & & 227 ; Lindley u. Lacey (1864), 17 t\ B. N. S. 578 ; 

Guardhouse v. Blackburn (1866), L. It. 1 P. & D. 109 ; 

Young v. AuHten (I860), 38 L. j. C 1\ 233 ; ©lever v. 

Kirkman (1876), 33 L. T. 672 ; Pattle v. Homibrook, 

[1897] 1 Ch. 25. 

221. .] — Watkins v. Nash, No. 208, ante. 

222. .j — A deed may be delivered as an 

escrow notwithstanding that it is delivered to a 
person who is a party taking under it. Where 
there are several grantees Sc one of them is also solr. 
of the grantor Sc of the other grantees, & the deed 
is delivered to him, evidence is admissible to show 
the character in which & the terms upon which the 
deed was so delivered. — L ondon Freehold & 
1 LEASEHOLD PROPERTY Co. V . SUFFIELD (BARON), 
[1897] 2 Ch. 608 ; 66 L. J. Ch. 790 ; 77 L. T. 445 ; 
40 W. R. 102 ; 14 T. L. R. 8 ; 42 Sol. Jo. 11, C. A 

223. Delivery to solicitor acting for all parties.] 
— An indenture sealed Sc delivered to an attorney 
who is acting for all the parties to it, with directions 
that it is not to take effect till something else is 
done, operates merely as an escrow. — Millership 
v. Brookes (1860), 5 H. & N. 797 ; 29 L. J. Ex. 
369 ; 157 E. R. 1399. 

Annotations : — Folld. WatkinB v. Nash (1875), L. R. 20 Eq. 

262. Retd. Kldner v . Keith (1863). 15 C. B. N. S. 35. 

224. .] — An action was brought by the 

transferor of a mtge. against the transferees, seek- 
ing for payment of the money which was the 
consideration of transfer, or to have his mtge. Sc 
other deeds back again. Pltf. Sc defts. employed 

223 1. Delivery to solicitor acting for 
aU parties. ] — Before the execution of a 
conveyance, vendor stated that he 
would not sign any deed unless it was 
agreed that the solr., acting for all 
parties, should not use it until the 
encumbranoes were paid. The solr. 
assured him that he would hold all 


the papers until the whole thing was 
settled up : — Held : this could not 
support a contention that vendor 
executed his conveyance as an escrow. 
—-McGrath v. Freer (1892), 10 

N. Z. L. R. 688.— -N.Z. 

e. Delivery to agent — No intention 


in the matter of the transfer the same firm of solrs,, 
who were then in good credit. On Oct. 20, 1888, 
pltf. executed the transfer, which expressed that 
the money was paid, Sc he handed the transfer 
& the title deeds to the solrs., they undertaking 
either to return them or to pay the money. Pltf. 
did not make any inquiry till Feb. 5, 1889, the 
solrs. telling him so much notice was required. 
On Feb. 22, the solrs. handed over the deeds & the 
transfer to defts. On Mar. 15, the solrs. filed their 

S etition in bkpey. Defts. never paid the money 
l cash to the solrs., but they set off in their books 
part of a sum owed by them to defts. : — Held : 
there had been no negligence on the part of pltf., 
& the deed was an escrow until defts. had paid the 
money to the solrs. in cash. — Coupe v . Collyer 
(1890), 62 L. T. 927. 

Annotation : — Refd. London Freehold Sc Leasehold Property 
Co. v. Suffleld, [1897] 2 Ch. 608. 

225. & himself one of several grantees — 

Evidence as to terms of delivery admissible.] — 

London P^reehold Sc Leasehold Property Co. 
v. Suffield (Baron), No. 222, ante. 

226. Delivery to solicitor of grantee — Escrow not 
converted into deed — No intention to deliver to 
grantee.] — Watkins v. Nash, No. 208, ante . 

Retention of deed by grantor.] — Sec Sub-sect. 3, 
post . 

C. What amounts to — Proof of. 

Effect of delivery.] — See Sub-sect. 2, D., post . 
227. Question of fact for Jury.] — A subscribing 
witness to a bond stated that it was delivered by 
the obligor as his deed, but that before Sc at the 
time of the execution it was agreed that it should 
remain in his, the subscribing witness’s, hands 
until the death of A., & until certain securities were 
given up, Sc that the bond was given up to him 
upon that condition : — Held : it was then a ques- 
tion of fact for the jury, upon the whole evidence, 
whether the bond was delivered as a deed to take 
effect from the moment of delivery, or whether it 
was delivered upon the express condition that it 
was not to operate as a deed until the death of A. 
Sc until the notes were delivered up. 

Semblc : it is not essential in order that an 
instrument should operate as an escrow only, 
that it should be expressly declared, at the time 
when it is executed, that it was not to operate as a 
deed until a given event happened. — Murray v . 
Stair (Earl) (1823), 2 B. Sc C. 82 ; 3 Dow. Sc 
Ry. K. B. 278 ; 107 E. R. 313. 

Annotations: — Folld. Davis v. Jones (1856), 17 C. B. 625 ; 
Wallis v . Littell (1861), 5 L. T. 489. Refd. Bowker v. 
Burdekin (1843), 11 M. & W. 128; Gudgen v . Besset 
(1856). 6 E. & B. 986; CumberlMfe v. Lawson (1857), 1 
C. B. N. S. 709 ; London Freehold & Leasehold Property 
Co. v. Suffleld, [1897] 2 Ch. 608. Mentd. Smith v . Bond 
(1833), 10 Ring. 125 ; Spicer v. Burgess (1834), 1 Cr. M. & 
R. 129 ; England v. Watson (1842), 6 Jur. 763 ; Gerrard 
v. Clowes, [1892] 2 Q. B. 11 : Strickland v. Williams (1898), 
68 L. J. Q. B. 241. 

228. .] — Doe d. Fentiman v . Virgo, No. 

230, post . 

229. No express form of words necessary.] — 

Murray v . Stair (Earl), No. 227, ante. 

230. .] — The mere signing, sealing, & using 

words of delivery, is not conclusive evidence of the 
legal delivery of a deed, nor is any formal act 
necessary at the time of its execution, to indicate 
that it is to be an escrow. The question of deed 
or escrow is a question of fact, to be decided by a 

to deliver ' to grantee.) — The property 
in a policy prepared at the head office 
of an insurance co. Sc sent to their 
agent does not pass out of the co. Sc is 
at the most no more than an escrow 
in the hands of the agent. — B uck v. 
Knowlton (1892), 21 8. C. R. 371. — I 
CAN. I 
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jury upon all the circumstances attending the 
transaction. — D ob d. Fentiman v. Virgo (1826), 4 

L. J. O. S. K. B. 283. 

2 Si, May be inferred from circumstances 

of execution.] — It is not necessary that the de- 
livery of a deed as an escrow should be by express 
words. If, from the circumstances attending the 
execution, it can be inferred that it was delivered 
not to take effect as a deed until a certain condition 
were performed, it will operate as a delivery as an 
escrow only. — Bowker v. Burdekin (1843), 11 

M. <fc W. 128 ; 12 L. J. Ex. 320 ; 152 E. R. 744. 
Annotation s: — Apld. Gudgen v. Bessot (1856), 6 E. & B. 

986; Foundling Hospital v. Crane, [1911] 2 K. B. 367. 

Reid. Battle v. Hornibrook. T1897] 1 Ch. 25. Mentd. Re 

Douglas, Ex p. Snowball (1872), 7 Ch. App. 534. 

232. May operate as escrow though delivery 

absolute in form.] — I lay no stress upon the express 
use of the words “ I deliver this deed as an escrow,” 
for if in point of fact it is delivered not to take 
effect as a deed until some condition is performed, 
it will operate as an escrow, notwitlistanding the 
delivery is in form absolute (Pollock, C.B.). — 
Christie v. Winnington (1853), 8 Exch. 287 ; 
22 L. J. Ex. 212 ; 155 E. R. 1355. 

233. Deed of composition — Condition that all 
creditors should sign deed — Signature of surety.]— 
Before the execution of a composition deed, it 
was agreed, in the presence of the surety for the 
payment of the composition, that it should be void 
unless all the creditors executed it. The surety, 
at the same interview, afterwards executed the 
deed in the ordinary way, without saying anytliing 
at the time of execution. The deed was then 
delivered to one of the creditors, in order that lie 
might get it executed by the rest of the creditors : — 
Held : this was to be considered a delivery of the 
deed as an escrow. — J oiinson v. Baker (1821), 4 
B. <fe Aid. 440 ; 106 E. R. 908. 

Annntations : — Retd, Bowker v. Burdekin (1843), 11 M. & W. 

128: London Freehold & Leasehold Property Co. v. 

Suffleld (1897), 06 L. J. Ch. 790. Mentd. Spicer v. Burgess 

(1834), 3 J.. J. Ex. 285. 

234. Non-execution by some creditors 

— No evidence of refusal.] — The tenant of leasehold 
premises, by deed assigned his interest to trustees 
for the benefit of his creditors, with a proviso, 
“ that if all & every the creditors should refuse to 
execute or otherwise consent to the deed within 
six months from the date thereof, it should be 
void.” Some of the creditors did not execute the 
deed, but there was no evidence of their refusing 


so to do : — Held : such non-execution was not a 
refusal within the meaning of the proviso, & did 
not make the deed void. — H olmes v. Love (1824), 
3 B. & C. 242 ; 5 Dow. & Ry. K. B. 56 ; 2 
L. J. O. S. K. B. 226 ; 107 E. R. 724. 

Annotation : — Raid. Enderby v. Corder (1825), 2 C. & P. 203. 

235. Deed not executed by any creditors.] 

— A debtor executed a deed of assignment of all 
Ills property & effects to a trustee for the benefit 
of all ms creditors, but no creditor executed it, & 
the deed was not stamped : — Held : the deed, 
not having been executed by any of the creditors, 
was to be considered in the nature of an escrow. — 
Re Trksidder, Ex p. Somerville (1805), as 
reported in 35 L. J. Bey. 1 ; 14 W. R. 113, L. 0. 
Annotation : — Mentd. Fitzpatrick v. Bourne (1868), 9 B. & S. 

157. 

236. Intended to operate under Bank- 

ruptcy Act, 1861 (c. 134), s. 192.] — Johnson v. 
Osenton, No. 397, post. 

Deeds, compositions & schemes of arrange- 
ment .] — Sec Bankruptcy & Insolvency, Vol. V., 
p. 1056 el seq. 

237. Bond — Undertaking not to enforoe till 
happening of event.] — Evans v. Nevill (1008), 
Times, Feb. 11, 0. A. 

238. Onus probandi — On person asserting 
delivery as escrow — Deed properly executed on 
Its face — & In proper custody.] — Deeds of appoint- 
ment of a sum of £30,000 for younger children’s 
portions having been properly executed, & being 
found in the custody of the family solr. ; — Held : 
the onus was thrown upon the party disputing 
them to prove their invalidity as escrows. — 
Rowley v . Rowley (1854), Kay, 242 ; 2 Eq. Rep. 
241 ; 23 L. J. Ch. 275 ; 23 L. T. O. S. 55 ; 18 Jur. 
300 ; 69 E. R. 103. 

Annotations : — Mentd. Bulled v. Plummer (18G9), L. R. 8 Eq. 

585 : Whelan v. Palmer (1888), 39 Ch. 1). 648 ; Saunders 

v. Sharto, [1905] 1 Ch. 126 ; He Wright, Began r. Bloor, 

[19201 1 Ch. 108. 

Effect of delivery of deed — Conditioned to take 
effect from death of grantor.] — »StecNos. 166, 202, ante. 

Retention of deed by grantor .]— See Hub-sect. 3, 
post. 

D. Effect of. 

239. Inoperative till condition performed — 
Consent of grantee condition precedent — Death of 
grantee before consent.] — Dkgoze v. Rowe (1591), 
Moore, K. B. 300 ; 1 Leon. 152 ; 72 E. R. 592. 
Annotation : — Consd. Johnson v. Baker (1821), 4 B. & Aid. 

440. 


PART I. SECT. 5, SUB-SECT. 2. -C. 

231 1. No express form of words 
necessary — May be inferred from circum- 
stances of execution.}-- It is not neces- 
sary that the delivery of a deed as an 
escrow should be by express words ; 
though it is in form an absoluto 
delivery, yet, if from the circumstances 
attending the execution, it can reason- 
ably be inferred that the delivery was 
only conditional, it will operate as an 
escrow. — Keator v. Scovil (1848), 3 
Kerr, 647.— CAN. 

231 ii. .] — No form of 

words is necessary to constitute the 
delivery of a deed as an escrow, but 
the facts & surrounding circumstances 
may be looked at to see whether such 
wa* the intention of the parties. — 
O’Connor v. Beatt (1876), 27 C. P. 
203 ; ret sd. on another point , 2 A. R. 
497.— CAN. 

231 til. .] — To an action for 

breach of covenant for title in a mtge. 
to pltfs., executed by T„ defts.’ 
grantee, R„ one of defts., pleaded th£t 
T. did not, after the making of that 
deed, convey the lands to pltfs. The 
deed from defts. to T. was dated Jane, 
1855, & the mtge. from T. to pltf. was 
dated April, 1855. There were two 
mtges. from T. to pltfs. on another lot. 


when this mtge. was mado, & instead 
of which it was given. After executing 
this mtge. T. found that a deed from 
defts. to him was necessary to give 
the legal title, & ho got the deed in 
question. The two mtges. were not 
discharged until some months after- 
wards : — Held : the whole transactions 
showed that tho mtgo. was not intended 
to take effect until the perfecting of 
T.’s title & tho discharge of the other 
mtges. for which it was given. — Trust 
& Loan Co. v. Uuttan (1877 ), 1 S. C. It. 
564.— CAN. 

231 iv. ■. ] — In order to make 

a sealed instrument operate as a mere 
escrow it is not necessary that express 
words be used ; what would otherwise 
be an absolute delivery 'may be 
restricted by the surrounding circum- 
stances showing that only a conditional 
delivery could have been intended. — 
Molsons Bank v. Cranston (1918), 
44 O. L. R. 58.— CAN. 

231 v. .] — It is not neces- 

sary in delivering an instrument as an 
escrow, to say that it is delivered as an 
escrow, if it be delivered upon a con- 
dition that constitutes it an escrow. — 
Nash v. Flys (1844), 1 Jo. & Lat. 
162.— IR. 

281 vi. — .] — No form of 


words is necessary to constitute the 
delivery of an instrument as an escrow. 
If the real intention of tho parties be 
that it shall not operate at all, except 
& until a specified condition be per- 
formed, it is as an escrow. — Wood v. 
Knox (1852), 3 I. Ch. R. 109; 4 
Ir. Jur. 309.— IR. 


238 i. Onus probandi — On person 
asserting delivery as escrow — Deed 
properly executed on its face — dt in 
proper custody.}— A mtge. to pltf., was 
placed by deft, together with a bond 
for the amount, in the hands of deft.’s 
solr. to be delivered to pltf. so soon os 
another mtge. was released, & a now 
mtge. by deft, was signed by his wife. 
Deft.'s wife refused to sign tho new 
mtge. The documents afterwards 
came into possession of pltf., but 
deft.'s solr. stated that ho had never 
been authorised to deliver them on 
any other terms than those mentioned, 
& he could not recollect when, how or 
where pltf.’s solr. hod got them : — 
Held : the fact of the documents being 
in tho possession of pltf. was pre- 
sumptive proof of their delivery os 
deeds, & the burden was upon deft, to 
show they had never been delivered as 
such.— Cooswell v. O’Connor (1880), 
1 R. & G. 513.— CAN. 
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Deeds and Other Instruments. 


Sect. 5 .— Execution of deeds: Sub-sect. 2, D.; sub - 
sect. 3.] 

240 . — ■ — .] — A lease of premises from pltf. to 
P., containing the usual words “ signed, sealed & 
delivered,” was executed by both parties, pursuant 
to a previous agreement to let, in which the annual 
rent was stated to be £55, & by which it was agreed 
that P. should pay £100 for pltf.’s goodwill & 
fixtures, & that the lease should not be delivered, 
but remain in pltf.’s possession until the whole of 
the £100 was paid. P. paid £50 of that sum <fc 
entered into possession & carried on the business of 
a baker, pltf. keeping possession of the lease. P. 
became bkpt. without paying the remaining £50, 
the lease still remaining with pltf. Deft, became 
assignee in bkpcy. In an action for use & occupa- 
tion, it appearing that, deft, had accepted the 
tenancy : — Held : the evidence warranted the jury 
in finding that there had been no delivery of the 
deed so as to operate as a lease, & that until the 
payment of the remaining £55 only a tenancy from 
year to year existed, &, therefore, deft, was liable 
for rent in an action for use & occupation. — G udgen 
v. Besset (1850), 6 JKS. & B. 980 ; 20 L. J. Q. B. 
30 ; 21 3. V. 190 ; 3 Jur. N. S. 212 ; 5 W. It. 47 ; 
119 E. It. 1131. 

Annotations : — Refd, Rogers v. Hadley (1803), 9 Jur. N. S. 

898 ; Battle v. Hornibrook, [1897] 1 Ch. 25. Mentd. 

Furness v. Meok (1857), 27 L. J. Ex. 34 ; Browin v. Briscoe 

(1859), 2 E. & E. 110. 

241 . — - — .] — Upon the sale of some leaseholds, 
it was stipulated, “ that if, from any cause or 
circumstance whatever, the purchase should not 
be completed ” on a day named, the vendor should 
be at liberty to annul the contract. The purchaser 
refused to pay the purchase-money on the day 
named, the only remaining requisitions then being 
as to the registration of a deed, & t he sufficiency of 
a stamp, which the vendor undertook to supply. 
The purchaser, on the same day, annulled the 
contract ; — Held : he was justified in so doing. — 
Hudson v. Temple (1800), 29 Beav. 530 ; 30 
L. J. Ch. 251 ; 3 L. T. 495 ; 7 .Tur. N. S. 2 48 ; 9 
W. R. 243 ; 54 E. K. 735. 

242 . .]-— A settlement cont ained a power for 

the trustee to lease at the request in writing of a 
married woman. She A the trustee, in pursuance 
of a parol agreement, executed a lease, A delivered ! 
it to their solr. to exchange for the counterpart, 
but before the exchange was made or the counter- 
part executed, she directed the solr. not t o part with 
the deed : — Held : the execution of the deed was 
not a part performance of the parol agreement, 
& the deed was executed as an escrow, A the ct. 
would not compel the lessors to deliver it to the ! 
lessee.— P hillips v. Edwards (1894), 33 Beav. ! 
440 ; 3 New Rep. 058 ; 55 E. R. 488. j 

243 . Where grantor incapable of executing i 
deed.] — 3 enningr v. Bragg (1595), Cro. Eliz. 447, ! 
as cited in 3 Co. Rep. 35 b ; 78 E. II. 087. 

244 . .] — A lease delivered upon the land, 

by attorney, before the lessor is in possession is I 
void. — Stephens v. Eliot (1596), Cro. Eliz. 484 ; 
78 E. R. 735. i 

245 . Deed relates back to date of delivery — | 
Death of party before performance of condition.]— j 
If a writing be delivered as an escrow to be the ! 


’ party’s deed on certain conditions to be performed, 
afterwards the obligor or obligee dies, & then the 
condition is performed, the deed is good. — Perry- 
man’s Case (1599), 5 Co. Rep. 84 a ; 77 E. R. 181. 
Annotations Consd. Graham v. Graham (1791), 1 Vee. 

272 ; Coare v. Giblctt (1803), 4 East, 85. Refd. Bushell v. 

Pasmore (1704), 6 Mod. Rep. 217 ; Foundling Hospital r. 

Crane, [1911] 2 K. B. 367. Mentd. Foorde v. Hoskins 

(1015), 2 Bulst. 336 ; R. v. Bosworth (1739), 2 Stra. 1112 ; 

Hawkins u. Kemp (1803), 3 East, 410 ; Lockwood v . 

Wood (1844), 6 Q. B. 50 ; Mercer v. Denne, [1904] 2 Ch. 

534. 

246. .] — Frosett v . Walshe (1610), 

J. Bridg. 49 ; Cro. Jac. 403 ; Godb. 268 ; 1 Roll. 
Rep. 415 ; 123 E. R. 1192 ; sub nom. Roswell 
v. Welsh, 3 Bulst. 214. 

Annotations : — Refd. Payne v. Barker (1662). O. Bridg. 18 ; 

Graham v. Graham (1791), 1 Ves. 272. Mentd. Brown v . 

Dyer (1705), 11 Mod. Rep. 70 ; Eccl. Comrs. ior England 

v. Parr, [1894] 2 Q. B. 420. 

247. .] — At law these bonds must be 

considered as escrows, to be delivered to the obligee 
upon performance of the condition, & then they 
take effect from their original sealing & delivery, & 
the rule of law is, that though the obligor A obligee 
are both dead before the condition performed, yet 
upon performance of it the bond is good to charge 
assets (Eyre, C.B.). — Graham v . Graham (1791), 
1 Yes. 272 ; 30 E. R. 339. 

Annotation : — Refd. Foundling Hospital v . Crane, [1911] 

2 K. B. 367. 

248. Revokes authority of agent to 

receive purchase-money.] — A railway co. after 
serving the usual notice to take land, agree in 
writing with the owner, accept the title, A the 
conveyance is executed by him A delivered to his 
solrs. as an escrow with a written authority to the 
co. to pay the money to them. The owner dies, 
having made a will & appointed exors., A the co. 
requiring the land, but the exors. not having 
proved, pay the money into the bank under the 
Lands Clauses Consolidation Act, 1845 (e. 18), & 
take possession. The exors. A beneficiaries then 
file a bill to restrain such taking possession, & move 
for an injunction : — Held, : the escrow could have 
been made effectual upon the condition upon which 
it was authorised to be delivered, but the authority 
died with liim by whom it was given. — Newton v . 
Metropolitan Ry. Co. (1801), J Drew. A Sm. 583 ; 
5 L. T. 542 ; 8 Jur. N. S. 738 ; 10 W. R, 102 ; 62 
E. R. 501. 

249. To vest title deeds in property of 

grantee.] — If the vendor of a leasehold estate 
delivers the conveyance as an escrow to take effect 
on payment of the residue of the purchase-money, 
the property in the title deeds of the estate is so 
vested in the vendee that the vendor obtaining 
possession of them, & pawning them confers on the 
pawnee no right to detain them after tender of the 
residue of the purchase-money. — Hooper v . 
Ramsbottom (1815), 6 Taunt. 12 ; 1 Marsh. 414 ; 
128 E. R, 930. 

Annotation*: — Consd. Foundling Hospital v. Crane. [19111 

2 K. B. 367. Mentd. Robertson v. Showier (1845), 13 

M. & W. 609. 

From what time deed effective.] — See Sect 7, 

post. 

250. Deed conditioned to take effect from death 
of grantor.] — Doe d. Lloyd v. Bennett, No. 
202, ante , 


PART I. SECT. 5, SUB-SECT. 2.— D. 

240 i. Inoperative till condition per- 
formed. ]— Where an indenture was 
delivered by A. to deft, to be delivered 
to pltf. after A.'s death on condition 
that pltf. should keep A. until his 
death, & should pay his debts ; & the 
pltf. had not maintained A., but after 
his death was ready to pay his debts ; — 
Held : the writing being delivered to 


deft, merely on an escrow' was not in 
fact a deed.— Reynolds p. Waddell 
(1854), 12 V. C. R. 9.— CAN. 

240 U. .]— Where a deed is 

lodged with a trustee, as an escrow, 
until the consideration be paid, the ct. 
will not give validity to such deed, 
when the purpose for which it has been 
executed has not been attained. — 
Hatchbll v. Cremorxe (1833), 3 
Ir. L. Roc. N. S. 279.— 1R. 


d. Consent of party condition 

precedent .] — Where a deed would be 
void on account of the absence of the 
consent of a person, & by a subsequent 
deed that person consents, the prior 
deed will be good if the execution was 
inchoate, so that the deed was in 
reality an escrow until the execution of 
the subsequent deed. — Aki Waata v. 
Grice (1883), 2 N. Z. L. R. C. A. 95. — 
N.Z. 
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251. .] — Founding Hospital (Governors 

& Guardians) v . Crane, No. 106, ante . 


Sub -sect. 3. — Retention of Deed by Grantor 
— Concealment of Fact of Execution. 

Incomplete or imperfect gifts .] — See Gifts. 
Voluntary assignments & conveyances .] — Sec 

Choses in Action, Vol. VIII., p. 490, Nos. 613 
et seq. ; Equity ; Gifts ; Settlements ; Trusts 
& Trustees. 

Compositions & schemes of arrangement — Right 
of debtor to revoke — Deed not communicated.] — 

See Bankruptcy & Insolvency, Vol. V., pp. 1180- 
1181, Nos. 9540-9517. 

Deed communicated.] — See Bank- 
ruptcy & Insolvency, Vol. V., pp. 1181-1182, 
Nos. 9548, 9549. 

Seizure in execution after communication to 

some creditors .] — See Bankruptcy & Insolvency, 

Vol. V., p. 1093, No. 8933. 

252. Deed valid if properly executed — Operation 

as from date of execution.] — Thompson v. Leach 
(1092), Holt, K. B. 357, 023 ; 3 Lev. 284 ; 3 
Mod. Rep. 290 ; 2 Vent. 198 ; 2 Salk. 018, 

n. ; 90 E. R. 1097, 1244 ; sub now, Leach v. 
Thompson, 1 Show. 290 ; sub nom. Leech v . 
Thompson, Garth. 211 ; sub nom. Leech’s Case, 
Garth. 250, II. L. ; subsequent proceedings , sub nom. 
Thompson v. Leacii (1698), 2 Salk. 618. 
Annotations : — -Consd. Townson v. Tickell (1819), 3 13. & Aid. 

31 ; Signers v. Evans (1855), 5 E. & B. 367. Reid. Xenos 
v. Wickham (1863), 13 C. B. N. S. 381 ; Muller’s Margarine 
v 1. R. Comrs. (1899), 69 L. J. Q. B. 291 ; Mallott v. 
Wilson, [1903] 2 Ch. 494. Mentd. Thompson v. Loach 
(1698), 2 Salk. 618 ; Atkin v. Berwick (1719), 10 Mod. Rep. 
431 ; R. v. Shrewsbury Corpn. (1733), 2 Barn. K. B. 394 ; 
Yatos v . Boon (1738), 2 Stra. 1104 ; Taylor d. Atkyns v. 
Horde (1757), 1 Burr. 60; Balme v. Hutton (1831), 2 
Tyr. 17 ; Garland v. Carlisle (1837), 4 Scott, 587 ; Doe d. 
Chidgey v. Harris (1847), 10 M. & W. 517 ; Peacock v. 
Eastland (1870), L. R. 10 Eq. 17 ; Standing r. Bowring 
(1885), 31 Ch. D. 282. 

253. Not an escrow.] — Exton v. 

Scott, No. 197, ante. 

Delivery as escrow, sec Sub-sect. 2, ante . 

254. Though no delivery to grantee or 

to his use.] — Doe d. Garnons i* Knight, No. 170, 
ante. 

255. .] — A father makes a voluntary 

settlement to trustees & their heirs, in trust, to 
receive the profits, & to put them out for the 
increase of the fortunes of his daughters A. & B., 
& also executes a bond to the same trustees to pay 
them £1,000 at a certain day, in trust for the 
daughters, but kept both deed & bond by him 
until his death, & received the profits, & then by 
will taking notice of the bond, gives legacies to A. 
& B. in satisfaction thereof, & the surplus of his 
personal estate to his said two daughters, & his 
four younger children. Yet A. & B. elected to have 
the benefit of the settlement & bond decreed for 


them, & an account of the profits from the date of 
the settlement, & the £1,000 with interest, from the 
time it was payable by the bond. — Barlow v . 
Heneage (1702), Free. Ch. 210 ; 2 Eq. Cas. Abr. 
283, pi. 2 ; 24 E. R. 103. 

Annotations; — Consd. Cecil v . Butcher (1821), 2 Jao. & W. 

565 ; Doe d. Garnons v. Knight (1826). 5 B. & C. 671. 

256. .] — Clavehing v. Clavering (1704), 

2 Vern. 473 ; Prec. Ch. 235 ; 1 Eq. Cas. Abr. 
24, pi. 0 ; 23 E. R. 904 ; affd. (1705), 7 Bro. Pari. 
Cas. 410, H. L. 

Annotations : — Consd. Worrall v. Jacob (1817), 3 Mer. 256 ; 

Cecil v. Butcher (1821), 2 Jac. & W. 565 ; Doe d. Garnons 

v. Knight (1826), 5 B. & C. 671. Retd. Chadwick v. 

Doleman (1705), 2 Vern. 528 ; Clavell v. Littleton (1710), 

Preo. Ch. 305 ; Roberts v. Williams (1841), 11 L. J. Ch. 

65. Mentd. Birch v. Blagrave (1755), Amb. 264 ; Doe d. 

Richards v. Lewis, Richards v. Lewis (1852), 11 C. B. 1035 ; 

Re Jones, Farrington v. Forrester, [1893J 2 Ch. 461. 

257. Operating from death of grantor.] — 

Johnson v. 8mith (1749), 1 Ves. Sen. 314 ; 27 
E. R. 1053, L. C. 

Annotation : — Mentd. Alleyn v. Alleyn (1750), 2 Vos. Sen. 37. 

258. .] — Urugeon v. Gerhard, No. 174, 

ante. 

259. .] — Testator, by a voluntary deed, 

covenanted with trustees that in case A. & B., his 
two natural sons, or either of them, should survive 
him, his exors. & administrators should within 
twelve montixs after liis death pay to trustees 
named in the deed £00,000, upon trust for such of 
A. <te B., as should attain twenty-one & be living 
at the time of his death, & if neither of them, 
having survived him, should attain twenty-one, 
then upon trust for him, the testator, his exors. & 
administrators. Testator retained the deed in his 
own possession until his death, & did not com- 
municate it either to the trustees or to A. & B. 
Testator, by his will, dated some years later than 
the deed, bequeathed all liis property upon trust 
for the benefit of his wife, his said sons A. & B., & 
liis legitimate children. After the death of the 
testator, tlic deed of covenant was found amongst 
liis papers. A. survived the testator, & attained 
twenty-one : — Held : although the deed of cove- 
nant was voluntary, it nevertheless created a trust 
for A., & the refusal of the trustee to sue at law 
upon the covenant did not prejudice the right of 
A. to recover the payment of the debt out of the 
assets of the testator. The retention of the deed 
in the possession of the, covenantor, & the 
absence of communication respecting it to the 
trustees & the cestuis que trust , did not affect its 
validity. — Fletcher v. Fletcher (1844), 4 Hare, 
07 ; 14 L. J. Ch. 00 ; 8 Jur. 1040 ; 07 E. R. 504. 
Annotations; — Consd. Bonflcld v. Hassell (1863), 32 Boav. 

217. Refd. Alexander v. Bramo (1854), 19 Beav. 436 ; 

Phillips v. Edwards (1864), 33 Beav. 440 ; Re Plumptro’s 

Marriage Settlmt., Underhill v. Plumntre, [1910] 1 Ch. 609. 

Mentd. Bridge v. Bridge (1852), 16 Beav. 315 ; Beech v . 

Keep (1854), 23 L. J. Ch. 539 ; Scales v. Maude (1855), 6 

De G. M. & G. 43 ; Woodford v. Charnley (1860), 28 Beav. 

96: Patch v. Shore (1862), 2 Drew. & Sra. 589: Re 

Baker, Collins v. Rhodes, Re Seaman, Rhodes v. Wish 
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e. General rule.] — The fact that a 
deed, after it has been signed & sealed 
by the grantor, is retained in his 
possession is not sufficient evidence that 
it was never so delivered as to take 
effect as a duly executed instrument. — 
Zwickeb v. Zwickkr (1899), 29 S. C. R. 
527.— CAN. 

f. .] — Where a party executes 

a deed, he is not concluded by the 
legal ceremonies of formal execution. 
11 he retains it in Mb custody, he shows 
a plain intent not to divest himself of 
power over it, but to hold it as 
revocable ; & whatever words he uses 
that intent must determine its cha- 
racter. — Uniacke v. Giles (1828), 2 
Mol. 257.— IR. 


252 1. Deed valid if properly executed 
— Operation as from date of execution.] 
— A deed, the possession of which is 
not delivered, is complete, not merely 
an escrow, when complete on its face, 
& it is treated as executed at the time 
of its date. — Blennkrhassett v. Day, 
[1813] Beat. 468.— IR. 

262 ii. .J — An unstamped 

deed conveying grantor’s house upon 
trust to apply the profit-rent to the 
payment or two life annuities remained 
in his possession until his death. It 
was signed & sealed by him ; Sc the 
attestation clause stated that it was 
signed, sealed, & delivered by him In 
the presence of two witnesses. The 
grantor after signing put it into his 

S ocket, not delivering it to any one. 
ubsequently the grantor conveyed 


the same house by a deed duly executed 
& stamped upon trusts inconsistent 
with tho former deed : — Held ; de- 
livery of the first deed, & it prevailed 
over the second. — E vans v. Gkey 
(1882), 9 L. R. Ir. 539.— IR. 


252 iii. .) — In answer to a 

sum claimed as due by deceased, it was 
averred that deceased had paid it in 
consideration of which pursuer had 
granted a deed in favour of his own 
wife Sc children, Sc such deed was in the 
possession of pursuer, who averred 
that he had retained it, the transaction 
never being completed by payment 
Held : the deed was delivered thougtt 
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Sect. 5 . — Execution of deeds: Sub-Beds. 3, 4, 5 <fc \ 
69 A.) B«) C*t D. f E. t F.f G . <fc fl.] 

(1683). 44 L. T. 414 : Re Patriok, Bills t>. Tatham, [1801] 

1 Ch. 82 ; Re Cavendish Browne’s Settlmt, Trusts, Homer 
v . Rawle (1916), 61 Sol. Jo. 27. 

260. Formal delivery with apt & proper 

words.] — Where a deed has been formally delivered 
with apt & proper words, its retention by the 
grantor after such delivery will not render it 
inoperative. — Hall v. Palmer (1844), 3 Hare, 
532 ; 13 L. J. Ch. 352 ; 3L. T. O. 8. 200 ; 8 Jur. 
459 ; 67 E. R. 491. 

Annotations .—Mentd. Reade v. Adams (1857), 28 L. T. O. S. 

8 ; Hunter v. Young (1879), 4 Ex. D. 256 ; Re Wootton 
Isaacson, Sanders v. Smiles (1904), 21 T. L. R. 89. 

261. .] — Hope v. Harman, No. 107, ante . 

262. Subsequent destruction by grantor.] — 

A deed, which is irrevocable & duly executed by 
the party bound, does not lose its force by being 
retained in that party’s custody. If he destroys 
the deed, he is a wrongdoer, & the fact of keeping 
it in his own custody merely renders it more 
difficult for the other parties to prove its existence 
(Loud Cuanwoutii). — Jeffries v. Alexander 
(1860), 8 H. L. Ca*. 594 ; 31 L. J. Ch. 9 ; 2 L. T. 
748 ; 24 J. P. 643 ; 7 Jur. N. 8. 221 ; 11 E. R. 
562, H. L. ; rcvsg. 8. G. sub nom. Alexander v. 
Brahe (1855), 7 He G. M. & G. 525, L. JJ. 
Annotations : — Consd. Re Robson, Emley v. Davidson (1881), 

19 Ch. D. 156. Refd. Patch v. Shore (1862), 2 Drew. & 
Sm. 589. Mantd. Marsh v. A.-G. (1860), 3 L. T. 015 ; 
Richards v. Davies (1862), 13 C. B. N. S. 69 ; Brook v. 
Badloy (1867), L. 11. 4 Eq. 106 ; Coleman v. Llanelly Ry. & 
Dock Co. (1867), 17 L. T. 86: Fox •• Lownds (1875), 
L. R. 19 Kq. 453 ; Cotton v . Imperial k, Foreign Agency 
& Investment Corpn., [1892 J 3 Ch. 454. 

263. .] — A person entitled to an 

equitable reversionary interest in a sum of stock 
made a voluntary assignment of it by deed to 
trustees. No notice was given of this deed either 
to the trustees named in it, or to any person 
interested under it, or to the original trustees of 
the stock ; the assignor retained the deed & 
subsequently destroyed it, & made a different 
disposition by will of the fund, which was still 
standing in the names of the original trustees : — 
Held : unless the deed could be successfully 
impeached on the ground of fraud, mistake or 
surprise, it operated as an effectual disposition of 
the fund, notwithstanding the absence of notice & 
the retention & destruction of the deed by the 
assignor. — Re Way’s Trusts (1864), 2 De G. J. & 
8m. 365 ; 5 New Rep. 67 ; 34 L. J. Ch. 49 ; 11 
L. T. 495 10 Jur. N. 8. 1166 ; 13 W. R. 119 ; 46 

E. R. 416, L. JJ. 

Annotations : — Consd Re Patrick, Bills v. Tatham (1890), 63 
L. T. 752. Refd. Re Lucan, Hardiuge v. Cobden (1890), 
45 Ch. D. 470. Mentd. Hall v. Hall, Hall v. Hull (1872), 
L. R. 14 Eq. 365 ; Oarnhain v. Skipper (1885), 2 T. L. R. 
64 ; It. v. Paulson, [1921] 1 A. C. 271. 

264. .] — A voluntary deed, though re- 

tained by the grantor until his death, held valid. — 
Bonfield v. Hassell (1863), 32 Beav. 217 ; 1 
New Rep, 251 ; 32 L. J. Oh. 476 ; 7 L. T. 776 ; 9 
Jur. N. 8. 453 ; 11 W. R. 297 ; 55 E. R. 85. 

265. Disclaimer by trustee.] — Jones v. 

Jones (1874), 31 L. T. 535 ; 23 W. It. 1. 
Annotation : — Consd. Mallott v, Wilson, [1903] 2 Ch. 494. 


266. .] — Mall ott v . Wilson, No. 

479, post . 

267. .] — Although a donee may dissent 

from & render null a gift to him, yet a gift by deed 
of real or personal property vests the property in 
the donee subject to his dissent. Pltf. caused, 
unknown to deft., certain Consols to be transferred 
into the joint names of herself & deft., who was 
her godson, & in whose welfare she took great 
interest, Pltf., subsequently married, & applied 
to deft, to re-transfer the Consols into her name 
alone : — Held : the assent of deft, was not necessary 
to complete the gift, & formal acceptance by the 
transferee of the transfer to him was not necessary 
to complete his legal title. 

You certainly cannot make a man accept as a gift 
that which he does not desire to possess. It rests 
only subject to repudiation. That is a matter 
which is settled by authorities (Lord Halsbury, 
C.). — Standing v . Bowring (1885), 31 Ch. D. 282 ; 
55 L. J. Ch. 218 ; 54 L. T. 191 ; 34 W. R. 204 ; 2 


T. L. It. 202, C. A. 

Annotations : — Reid. London Sc County Banking Co. v . 
London & River Plate Bank (1888), 21 Q. B. D. 535 ; 
Mallott v. Wilson, [1903] 2 Ch. 494. Mentd. Re Blake, 
Blake v. Power (1889), 60 L. T. 663 ; Re Arbib & Class’s 
Contract, [1891] 1 Ch. 601 ; Re Weston, Davies v. Tagart, 
[1900] 2 Ch. 164 ; Re Howes, Howes v. Platt (1905), 21 


T. L. R. 501. 


As to disclaimer, sec Sect. 8, sub-sect. 7, post. 

268. Deed executed for purpose — Purpose never 
completed.] — Cecil v. Butcher (1821), 2 Jac. & W. 
565 ; 37 E. It. 744. 

Annotations : — Consd. Roberts v. Williams (1841), 11 L. J. Ch. 
65 ; Fletcher v. Fletcher (1844), 4 Hare, 67 : Childers v. 
Childers (1857), 3 K. & J. 310. Retd Re Way’s Trusts 
(1864), 2 De G. J. & Sm. 365. Mentd. Groves v. Groves 
(1829), 3 Y. & J. 163 ; Crichton v. Crichton (1895), 65 
L. J. Ch. 13. 


Sub-sect. 4. — Execution in Blank. 

Estoppel by execution of instruments in blank.] — 

See Estoppel. 

269. General rule.] — A deed signed in blank is 
not executed. — Consols Insurance Assocn. v. 
Newall (1862), 3 E. F. 130. 

270. Whether deed void if executed in blank — 
Obligation “ as per schedule annexed 99 — Schedule 
not annexed at time of execution.] — Where by 
articles under seal deft, bound himself under a 
penalty to deliver to pltf., by a certain day, “ the 
whole of his mechanical pieces, as per schedule 
annexed,” the schedule forms part of the deed, 
which, without it, would be insensible. Therefore, 
in covenant for the breach of the contract in not 
delivering the pieces, in which pltf., after setting 
out the articles executed by deft., averred that to 
the articles there was then & there annexed & 
subscribed a certain schedule of the several pieces 
of mechanism agreed to be delivered, etc., & upon 
non est factum pleaded : — Held : it was competent 
to deft, to show in iiis defence, that at the time 
of the execution of the articles the schedule was 
not annexed, but that in fact it was afterwards 


PART I. SECT. 6, SUB-SECT. 4. 

870 i. Whether deed void if executed 
in blank — Obligation “ as per schedule 
annexed ” — Schedule not annexed at 
time of execution. ) — A oo. by deed 

assigned all their property “which „„ 

will be more particularly mentioned & execution — Whether instrument rendered h. .] — A person . exe- 

desoribed in the schedule to these valid thereby.] — When a deed was cuted a ratge. with blanks therein, Sc 

presents hereafter to be annexed, executed there were blanks, but instructed his agent to fill up the blanks 

marked A.” The schedule was not attached to the deed was a letter, as he should And necessary, which was 

filled up at the time of executing the signed by the grantor, Sc addressed to accordingly done. Sc handed over to 

assignment, but was afterwards filled M., in which he mentioned these the mtgee. : — Held : sufficient, « 

up by a third person without reference blanks, Sc told M. to fill them up mtge. was valid. — Bank of Montreal 


to the assignors : — Held : the schedule according to the facts ; The words 
to the assignment, filled up as it was, were inserted after M. received the 
could have no effect — Crawford v. deed.: — Held : the Insertion of the 
Brown (1858), 17 U. C. R. 126. — words mentioned were not fatal.-— 
CAN. Stuart v . Prentiss (1861), 20 U. C. R. 

sr. Effect of hllina un blanks after 513. — CAN. 
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subscribed & annexed by the witness to the 
articles, who was the agent of both parties, im- 
mediately after the execution of the articles, & 
after one of the parties had left the room, though 
the pieces mentioned in the schedule so annexed 
were such as had been agreed upon by the parties 
before the execution of the articles. — Weeks v. 
Maillardet (1811), 14 East, 568 ; 104 E. R. 719. 

Annotations : — Distd. Dailies v. Heath (1847), 3 0. B. 938. 
Reid England v. Downs (1840), 2 Bear. 022 ; Hibble- 
white v. M‘Morine(1840), 6 M. & W. 200 ; West v. Steward 
(1845), 14 M. & W. 47 ; Vint v. Vint (1888), 4 T. L. R. 
630 ; Re Queensland Land & Coal Co., Davis v. Martin, 
[1894] 3 Ch. 181. Mentd. Dyer v. Green (1847), 1 Exoh. 
71 ; Re Deprez, Henriques v. Deprez, [1917] 1 Ch. 24. 

271. .] — Deft., by deed re- 

citing that he owed pltf. £100, assigned certain 
articles, generally described in the deed, to pltf., 
to have & to hold the same assigned as per schedule 
to pltf., etc. The deed contained a covenant on 
behalf of deft, to pay pltf. £100 on a certain day. 
The money not being paid, pltf. brought an action 
on the covenant. At the trial, deft, objected that 
the deed could not be read for pltf. as evidence, 
unless the schedule were produced & read by him 
also : — Held : the schedule formed no part of the 
deed, though referred to therein. — Dawes v. 
Heath (1847), 3 C. B. 938 ; 16 L. J. 0. P. 117 ; 11 
Jur. 185 ; 136 E. It. 376 ; sub now. Davies v. 
Heath, 8 L. T. O. S. 390. 


272. Execution of bail bond — Before con- 

dition filled up.] — If a party executes a bail bond 
before the condition is filled up it is void. — Powell 
v. Duff (1812), 3 Camp. 181, N. P. 

Annotation: — Reid. Hibblowliite v. M'Morino (1840), 6 

M. & W. 200. 

273. Effect of filling up blanks after execution — 
Instrument not rendered valid thereby.] — Hibble- 
white v . M‘Morine, No. 25, ante. 

.] — See Contract, Vol. XII., pp. 361, 362, 

Nos. 3000-3012. 

Transfer in blank of shares transferable only by 
deed.] — See Companies. 

Execution in blank of Bills of Exchange, etc.] — 

See Bills of Exchange, Promissory Notes & 
Negotiable Instruments, Vol. VI., pp. 68-76, 
Nos. 550-592. 


Proof of filling up blanks in bonds .] — See Bonds, 
Vol. VII., p. 180, No. 183. 


Sub-sect. 5.— Execution by Corporations. 

Seal — Necessity for.] — See Corporations, Vol. 
XIII., pp. 284-285, 380-390, Nos. 164-173, 1104- 
1160. 

Affixing of.] — See Corporations, Vol. 

XIII., pp. 286-288, Nos. 174-188. 

Delivery — How far sealing amounts to .] — See 

Corporations, Vol. XIII., pp. 288, 289, Nos. 195- 
197. 


B. Appointments of New Trustees . 

See Trusts & Trustees ; Trustee Appointment 
Acts, 1850 (c. 28), s. 3, 1809 (c. 26) ; 1890 (c. 19). 

C. Assurances to Charitable Uses . 

See Charities, Vol. VIII., p. 279, Nos. 505-514 ; 
Mortmain & Charitable Uses Act, 1888 (c. 42), 
s. 4 (2), (0). 

D. Bills of Sale. 

See Bills of Sale, Vol. VII., pp. 81-83, Nos. 
458-477; Bills of Sale Act, 1878 (c. 31), s. 10; 
Bills of Sale Act (1878) Amendment Act, 1882 
(c. 43), ss. 8, 10. 


E. Blind and Illiterate Persons . 


274. General rule.] — Androse v. Eden (1583), 
Moore, K. B. 143 ; 72 E. R. 494. 

275. .] — Maunxel’s Case (1583), Moore, 

Iv. B. 182 ; 72 E. R. 519. 

276. .] — (1) Deed executed by an illiterate 

person does not bind him, if read falsely either by 
the grantee or a stranger. (2) An illiterate man 
need not execute a deed before it be read to him 
in a language which he understands ; but if the 
party executes without desiring it to bo read, the 
deed is binding. (3) If an illiterate man execute 
a deed which is falsely road, or the sense declared 
differently from the truth, it does not bind him. — 
Thoroughgood’s Case, Thoroughgood v. Cole 
(1584), 2 Co. Rep. 9a; 1 And. 129; 70 E. R. 
408 ; sub nom. Throwgood v. Turn or, Moore, K. B. 


148. 

Annotations: — As to (1) Coned. Bright v. Kynon (1757). 
1 Burr. 390 ; Firater v. Mackiimon (1809). L. It. 4 C. P. 
704. Reid. Shnous v. G. W. lty. (1857). 2 C. B. N. S. 620 ; 
‘ Favoll v . Wright (1891), 04 L. T. 85 ; Bagot v. Chapman, 
1 1907 J 2 Ch. 222 ; Carlisle & Cumberland Banking Co. v. 
Bragg (1910), 104 L. T. 121 . Generally, Reid. R. v. 
Longnor (1833), 4 B. & Ad. 047 ; Hunter v. Walters, 
Curling v. Waiters, Darnell v. Hunter (1871), 7 Ch. App. 
75 ; National Provincial Bank of England v. Jackson 
(1886), 33 Ch. D. 1 ; Howatsonv. Webb, [1907] 1 Ch. 537. 

277. .] — Shulter’s Case (1611), 12 

Co. Rep. 90 ; 77 E. R. 1366. 

Annotation: — Reid. Pigot’s Case (1614), 11 Co. Rep. 26 b. 

278. Deed not read over — Execution presumed 
from subsequent conduct.] — R. v, Longnor (In- 
habitants), No. 117, ante. 

Avoidance of deeds — On ground of misrepresenta- 
tion or fraud .] — See Fraudulent A Voidable 
Conveyances; Misrepresentation Sc Fraud. 

Executed without being read or understood 

— Rv narties not illiterate.! — See Sect. 8, sub -sect. 


5, post. 


F. Bonds of Officers of Friendly Societies. 

See Friendly Societies ; Friendly .Societies 
Act, 1890 (c. 25), ss. 54, 98 (4). 


Q. Compositions and Schemes and Deeds of 
Arrangement . 

See Bankruptcy & Insolvency, Vol. V., 
pp. 1050 et seq. 


Sub-sect. 6. — Execution in various Special 
Cases. 

A. Appointment of Guardian by Parent. 

See Infants & Children ; 12 Car. 2, c. 24, s. 8. 


H. Deeds executed in one Country to be performed 
in Another. 

Conveyance of real property .] — See Conflict 
of Laws, Vol. XI., p. 370, No. 544. 

Conveyance of chattels personal .] — See Conf lict 


r. Baker (1862), 9 Gr. 97, 298.— 
CAN. 

k. .] — C. executed Sc 

delivered to P. a transfer, leaving a 
blank which P. filled in. P. registered 
the transfer : — Reid : there was no 
reaeon why the transfer should not be 
executed in blank. Sc authority given 
to fill in same. — Arnot Sc Smith v. 


i Peterson (1912), 21 W. L. It. 153 ; 2 
W. W. R. 1.— CAN. 

1 , .] — Blanks were left 

in a marriage settlement. After its 
execution, the blanks were filled 
Held: the deed was not invalidated 
by the filling in of the blanks. — 
Dklacour v. Freeman (1853), 2 


I. Ch. R. 633.— IR. 


ART I. SECT. 5, SUB-SECT. 6.— E. 

274 i. General rule .}— Blindness i is 
ot per se a legal Ineapacityfromaign- 
w a deed.— D uff v. Fife s (Karl ) 
RUBTKES (1823), 1 Sh. Sc. App. 498.— 
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Sect. 5. — Execution of deeds: Sub-sect. 0, H., I., J., 
K. t L 3f„ N., O., P., Q ., fl., g. <fc T. (g)j 

of Laws, Vol. XI., pp. 359-301, Nos. 415-417, 
423, 425. 

Law governing formalities of contracts generally.] 

— See Conflict of Laws, Vol. XI., p. 393, Nos. 
008 et aeq. 

Marriage contracts or settlements.] — See Con- 
flict of Laws, Vol. XI., p. 430, Nos. 975 et aeq . 

7. Deeds exercising Powers . 

See Powers. 

J. Deeds registered in Middlesex Registry. 

See Real Property & Chattels Real. 

K. Deeds under Glebe Exchange Act , 1815 (c. 147). 

See Ecclesiastical Law ; Glebe Exchange Act, 
1815 (c. 147), s. 10. 

L . Execution under Power of Attorney. 

Exercise of authority by agent generally.] — See 

Agency, Vol. 1., p. 384, Nos. 880 et seq. 

279. Agent appointed by power of attorney — 

Must sign In principal’s name.]— When any has 
authority as attorney to do any act, he ought to 
do it in his name who gives the authority ; for he 
appoints the attorney to be in las place, & to 
represent his person ; & therefore the attorney 

cannot do it in his own name nor as his proper act, 
but in the" name & as the act of him who gives the 
authority. — Oomdes’s Case (1013), 9 C >. Rep. 75 a: 
77 E. R. 843. 

Annotations Refd. Parker v. Kelt (1701), Holt, K. B. 221 ; 
Hunter v. Parker ( 1 840), 7 M. & W. 322. Mentd. Compton 
v. Oollinson (1700), 1 Hy. HI. 334. 

280. — — .] — A person empowered by 

warrant of attorney to execute a deed for another 
must execute it in the name of the principal. — 
Fuontin v. Small (1720), 2 Ld. Raym. 1418 ; 2 
Stra. 705 ; 92 E. R. 423. 

Annotations: — Mentd. Berkeley v. Hardy (1820), 5 B. & C. 
355 ; CornlHh v. Searell (18‘i8) f 8 B. & C. 471 ; Coooh v. 
Goodman (1842), 2 Q. B. 580 ; Pitman v. Woodbury 
(1848), 3 Exoh. 4. 

281. — - — .] — A person executing a deed 

for his principal under a power of attorney should 
sign in the name of the principal. — White v. 
Cuyler (1795), 0 Term Rep. 170; 101 E. R. 497, 
N. P. 

Annotations : — Mentd. Clifford v. Burton (1823), 8 

Moore, C. P. 10 ; WoHton r. Foster (1836), 3 Scott, 104 ; 
Hunter v. Parker (1840), 7 M. & W. 322 ; Fishmongers’ 
Co. v. Robertson (1843). 5 Man. & G. 131; Hogan v. 
Hand (1861), 14 Moo. 1*. C. C. 310. 

282. .] — -One who executes a deed for 

another under a power of attorney must execute 
it in the name of his principal. — Wilks v. Rack 
(1802), 2 East, 142 ; 102 E. R. 323. 

Annotations : — Reid. Borkcloy v. Hardy (1826), 5 B. & C. 355. 
Mentd. Hogan v. Hand (1$61), 14 Moo. P. C. O. 310 ; lie 
Bumscl & Wootton, Ex p. Assignees (1807), 16 L. T. 538. 
288. .] — A person, acting by power 


of attorney to execute a deed for another, should 
not be a party to the deed, even though he describe 
himself as acting under the power of attorney. 
The deed should run in language as if the principal 
himself intended to execute the deed. — Berkeley 
v. Hardy (1820), 5 B. & C. 355 ; 8 Dow. &Ry. K. B. 
102 ; 4 L. J. O. 8. K. B. 184 ; 108 E. R. 132. 
Annotations : — Refd. Re Milsted, Ex p. Jorey (1868), 18 

h. T. 156 ; Forster v. Elvert Colliery Co., Quin v. Same, 

Seed v. Same, Morgan v. Same, [1908] 1 K. B. 629. Mentd. 

Hall v. Bainbridge (1840), 1 Scott, N. R. 151 ; Hunter v . 

Parker (1840), 7 M. & W. 322 ; Cooch v. Goodman (1842), 

2 Q. B. 580 ; Re Smith & Laxton, Ex p . Cockbum (1863), 

3 New Rep. 227 : Chesterfield & Midland Silkstone 

Colliery Oo. v. Hawkins (1865), 3 H. & C. 677. 

284. .] — The execution of a deed by 

attorney must be in the principal’s name. If a 
deed be executed under power of attorney, the 
power of attorney should be produced ; no sub- 
sequent acknowledgment is sufficient. — Re 
Milsted, Ex p . Jorey (1808), 18 L. T. 150 ; 16 
W. R. 582. 

285. Production of authority.] — When a party 
executes a deed under a power of attorney, the 
power of attorney ought to be produced. — J ohnson 
v. Mason (1704), 1 Esp. 89, N. P. 

Annotation : — Mentd. Whyrnan v. Garth (1853), 8 Exch. 803. 

286. .] — Re Milsted, Ex p . Jorey, No. 284, 

ante. 

287. No presumption from lapse of time.] 

— Although the presumption will be made that a 
deed more than thirty years old, coming from an 
unsuspected repository, has been validly executed, 
yet, in the case of the execution by an attorney of 
a deed purporting to be an appointment under a 
discretionary power, the ct. will not assume that 
tlie attorney was authorised to & could lawfully 
make the appointment in the absence of any 
evidence to that effect . — Re Airey, Airey v. 
Stapleton, [1807] 1 Oh. 104 ; 00 L. J. Oh. 152 ; 
70 L. T. 151 ; 45 W. R. 280 ; 41 Sol. Jo. 128. 

Execution by agent of Crown.] — See Con- 
stitutional Law, Vol. XI., p. 557, No. 570. 

To transfer bank stock.] — See Rankers & 
Ranking, Vol. HI., p. 121. 

M. Execution by Lunatics. 

See Lunatics & Persons of Unsound Mind. 

N. Execution by Order of Court. 

See , now. Jud. Act, 1884 (c. 61), s. 14. 

288. Jurisdiction to compel execution — By 
married woman.] — The ct. has no jurisdiction to 
compel a married woman to execute a deed. — 
Jordan v. Jones (1846), 2 Ph. 170 ; 16 L. J. Ch. 
93 ; 8 \u T. O. S. 249 ; 10 Jur. 1007 ; 41 E. R. 
000, L. C. 

Annotations : — Refd. Field v. Moore, Field v. Brown (1855), 

7 Do G. M. & G. 691. Mentd. Hope v. Carnegie (No. 1) 

(1868), L. It. 7 Eq. 254. 

289 . & order deed to be ante-dated — To 

secure right of party obtaining decree.] — Where 
the party cannot obtain the rights to which the 


PART I. SECT. 5, SUB-SECT. 8.— L. 

279 i. Agent appointed by power of 
attorney — Must sign in principal's 
name.}— A person executing under a 
power of attorney ought to do so in the 
name of his principal. — I on v. Bhown 
(1874), 2 V. A. 378.— N.Z. 


ni. Power procured by fraud 

— Deed not valid.}— Pitt., sought to set 
aside a mtge. executed by deft, under 
a power of attorney from pltf., on the 
ground that the execution of the power 
of attorney was procured by fraud & 
false representation .—Held : the mtge. 
was null & void. — P rince v. Tracey 
(1913), 25 W. L. H. 412.— CAN. 


n. Production of authority — 


Whether presumption from lapse of 
time.] — A deed 73 years old purporting 
to be signed by the grantor by his 
attorney was tendered in evidence : — 
Held : it was not necessary to prove 
the existence or contents of the power 
of attorney under which the deed 
purported to have been signed. — 
Hodgson r. Thompson (1906), 6 

& It. N. S. W. 436 ; 23 N. S. VV. W. N. 
128, 156.— AUS. 

o. — — • .] — The production of 

a deed thirty years old, purporting 
to be executed, under a power of 
attorney, does not prove the power. — 
Jones t>. McMullen (I860), 25 U. C. It. 
542. — CAN. 

P* .] — Re Street (1872), 


4 Ch. Ch. 99 ; 8 U. C. L. J. N. S. 197.— 
CAN. 


PART I. SECT. 6, SUB-SECT. V— N. 

288 i. Jurisdiction to compel execution 
— By married woman.] — In a reference 
to the master “ to settle the conveyance 
& all proper parties are to join therein 
as the master shall direct,” the master 
did not direct an infant to be made a 
party, & subsequently, after such 
infant had married, directed that she 
& her husband should join in a new 
conveyance, which was done : — Held : 
this was as if the ct. had directed the 
execution of the conveyance. — Rae 
t>. Geddes (1871), 3 Ch. Ch. 404.— 
CAN. 
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ct. has declared him entitled, without ante-dating 
a deed which the ct. orders to be executed, the ct. 
will order such deed to be dated at the time at 
which it ought to have been executed. — Mundy v. 
Jolliffe (1839), 9 L. J. Ch. 95 ; 4 Jur. 621, L. C. 

290. By person appointed to execute deed on 
refusal or neglect of party ordered — Under Trustee 
Act, 1850 (c. 60) — Refusal by peer.] — By a decree 
a peer was ordered to execute a certain deed to 
secure to his wife a rentcharge. Upon his refusal, 
the ct., on a petn. under the above Act, appointed 
a person to execute the deed for him. — Mornington 
v. Mornington (1853), 1 Eq. Rep. 369, L. J J. 

291. Under Jud. Act, 1884 (c. 61), s. 14— 

Execution by chief clerk.] — Where deft, refused 
to obey an order directing her to execute a mtge., 
the judge appointed his chief clerk to execute it 
under sect. 14 of the above Act . — Re Edwards, 
Owen v . Edwards (1885), 33 W. R. 578. 

Annotation : — Reid, lie Cathcart (1892), 68 L. T. 358. 

292. Jurisdiction of Probate Division.] 

— The Probate Div. has jurisdiction under sect. 14 
of the above Act in the event of any person neglect- 
ing or refusing to obey its order to execute a deed, 
to direct its execution by any other person whom 
it may nominate for the purpose. 

Semble : as a general rule the ct. should not make 
an order under sect. 14 of the above Act, upon an 
ex p. appln. — Howarth v. Howarth (1886), 
11 P. D. 95 ; 55 L. J. P. 49 ; 55 L. T. 303 ; 50 
J. P. 376 ; 34 W. R. 633 ; 2 T. L. R. 705, 0. A. 
Annotation: — Mentd. Re Evans, Evans v. Noton, [1893] 1 Ch. 

252. 

293. To secure payment of costs in 

lunacy.] — An inquiry instituted on the petn. of a 
husband as to the state of his wife’s mind resulted 
in a finding that she was of sound mind & capable 
of managing herself & her affairs. The Lords 
Justices sitting as judges in lunacy made, on the 
appln. of petitioner, an order that two-thirds of liis 
costs of the inquiry <fc also Ids costs of the appln. 
should be paid by the wife. Subsequently an order 
was made by a judge charging the costs on certain 
Consols belonging to the wife & standing in her 
name, & directing the transfer by her of a sufficient 
amount to meet such costs ; & as she neglected to 
make the transfer, a further order was made by the 
judge that the official solr. should execute the 
necessary transfer. On appeal against these 
orders : — Held : (1) an appeal would lie in such a 
case to the Ct. of Appeal, & no leave to appeal was 
necessary ; (2) the charging order was rightly <fc 
properly made, & so, also, under sect. 14 of the 
above Act, was the order directing the official solr. 
to execute the transfer . — Re Cathcart, [1893] 
1 Ch. 466 ; 62 L. J. Ch. 320 ; 68 L. T. 358 ; 41 
W. R. 277 ; 9 T. L. R. 134 ; 37 Sol. Jo. 114 ; 2 

R. 268, C. A. 

Annotation: — Folld. Re Lumley, [1893] W. N. 13. 

294. ,]—Re Lumley, [1893] 

W. N. 13. 

See, generally , Lunatics & Persons op Unsound 
Mind. 

295. Transfer of government stock 

by court broker — Indemnity to bank.] — Where 
an order has been made under sect. 14 of the above 
Act, directing some person to execute an instrument 
on the neglect or refusal of the person originally 
directed to execute it, it is not necessary or con- 

290 I. By person appointed to execute 
deed on refusal or neglect of party 
ordered — Whether order granted on ex 
parte application .] — An application for 
an order to compel a party to execute 
a deed directed to be executed, should 
be on notice, & will not be granted 
ex parte . — Westmacot v. Cockerline 


venient for it to be intituled in the matter of the 
Act, at all events where the proceedings in which 
the order is made are not originating proceedings. 
Such an order ought not to be made in an 
anticipatory form, unless the person in the first 
instance ordered to execute the instrument has 
by his conduct already shown that he does & will 
refuse to do what is ordered to be done. 

Where, in pursuance of such an order, the ct. 
broker transfers Bank of England stock, the 
transfer is in effect the act of the stockholder, & 
the Bank of England is impliedly indemnified 
for acting on the order, even if the order is sub- 
sequently shown to have been invalidly made. 

The ct. will not order any one to give an indemnity 
to the bank in case the order should prove to have 
been wrongly made.— -Savage v . Norton, [1908] 
1 Ch. 290 ; 77 L. J. Ch. 198 ; 98 L. T. 382. 

296. Whether order granted on ex 

parte application.] — Howarth v . Howarth, No. 
292, ante. 

297. Form of order.] — Savage v . 

Norton, No. 295, ante . 

298. Whether anticipatory order made.] 

— Savage v. Norton, No. 295, ante , 

299. Appeal from order nominating person to 
execute — To Court of Appeal — Leave to appeal not 
necessary.] — Re Cathcart, No. 293, ante. 

O. Execution by Partners. 

See Partnership. 

P. Instruments of Transfer under Land Transfer 
Acts. 

. See Real Property & Chattels Real ; Land 
Transfer Acts, 1875 (c. 87), 1897 (c. 65). 

Q. Relinquishment of Holy Orders. 

See Ecclesiastical Law ; Clerical Disabilities 
Act, 1870 (c. 91), s. 3 (i). 

R. Transfers , Mortgages , and Transfers of Mortgages 

of British Ships. 

See Shipping & Navigation ; M. S. Act, 1894 
(c. 60), ss. 24, 31, 37, Sched. I., Part I., Forms 
B. & C. 

S. Transfers of Stock and Shares under Companies 

Acts. 

See Companies. 

T. Warrants of Attorney to confess Judgment. 

(a) Execution in Presence of Attorney. 

See, now , Debtors Act, 1869 (c. 62), s. 24 ; Jud. 
Act, 1873 (c. 66), s. 87; Jud. Act, 1875 (c. 77), 
s. 14. 

300. Whether necessary.] — Anon. (1663), 3 
Salk. 212 ; 91 E. R. 783. 

301. When under arrest in same sult.]-;- 

In what cases the presence of an attorney is 
necessary to render a warrant of attorney, given 
by prisoner, valid. # , 

If a man be arrested at the suit of A., Ac while he 
is under confinement of the bailiff, he gives a 
warrant of attorney to confess a j udginent, if there 
be no attorney by, it is always taken to be by 
duress. But when one is in gaol a good while, Ac 


(1869), 2 Oh. Ch. 442.— CAN. 

PART 1. SECT. 5, SUB-SECT. 6.— 
T. (a). 

300 1. Whether necessary .) — A war- 
rant of attorney must be executed in 
the presence of an attorney on behalf 
of the obligor. — Parrel v. Masterson 


(1850), 2 Ir. Jur. 191.— IR. 

300 ii. .] — The ct. will set aside 

a warrant of attorney, Sc all proceedings 
thereunder, when it has been executed 
by a person in custody, without any 
attorney on his behalf present. 
Hornsby v. Wilson (1856), 8 Ir. Jur. 
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Sect. ^.--Execution of deeds: Sub-sect. 6, T. la), ( b ) 

»• & n. <fc (c). 1 

then another that is his creditor, or supposed to be 
so, comes to him, & he voluntarily without any 
compulsion confesses a judgment to him, that 
judgment shall stand, though there be no attorney 

8?E LT R 0 il32 —ANON ' (17 ° 2) ’ 7 M0d> BeP< 115 5 

802. When under arrest at suit of another.] 

—Anon., No. 301, ante. 

. — — — ; — •] — A man in custody of the 

snenii at the suit of one person, may give a warrant 
of attorney to confess a judgment to another, 
without having an attorney on his part present. — 
Finn v. Hutchinson (1702), 2 Ld. Raym. 797 ; 
92 E. R. 32. 

”7 •] — If A., under arrest at the suit 

°f H., gives to 0., the sheriff’s officer, in whose 
custody he is, a warrant of attorney for a debt due 
to 0. f such warrant will be void, if no attorney be 
present at the execution on the part of A. — 
Faulkner v. Emmett (1818), 8 Taunt. 233 : 2 
Moore, C. I\ 170 ; J29 E. R. 372. 

305. Defendant in custody under execu- 

tion.] — Warrant of attorney to confess a judgment 
by one in custody under an execution is good, 
though no attorney be present on his behalf at 
the time of its being executed. — F ell v. Riley 
( 1775), 1 Cowp. 281 ; 98 E. R. 1086. 

306. Cognovit.] — If a deft, in custody 

gives a cognovit , it is necessary that an attorney 
for deft, should be present. An attorney ’s clerk 
is not sufficient.— P aul v . Cleavki. (1810), 2 
Taunt. 300 ; 127 E. R. 1117. 

Annotation Reid. Bayloy v. Taylor (1820), 8 Dow. & 

Ky, Jv. B. 56. 

307. .] — Arnold v. Lowk (1817), 

7 Taunt. 703 ; 120 E. It. 280. 

308. — — A cognovit is not within the 

rule of ct. requiring an attorney to be present on 
the part of deft, in custody, executing a warrant to 
acknowledge a judgment. Therefore, where a 
deft, in custody signed a cognovit without the 
presence of his attorney, the ct. refused to set aside 
the judgment & execution thereon. — B ayley v. 
Taylor (1820), 8 How. <te Ry. K. B. 50. 

309. - — .] — If an attorney who is acting for 
both parties attests a warrant, of attorney on the 
part of deft., it is not a sufficient attestation to 
satisfy Judgments Act, 1838 (c. 110), s. 9 ; nor is 
the attestation of such an attorney’s clerk, being 
liimself an attorney, sufficient, — H urrant v. 
Blurton (1841), 9 Howl. 1015; Woll. 190; 5 
J. P.532; GJur. 825. 

310. Action for ejectment.] — The pro- 

visions of Judgments Act, 1838 (c. 110), s. 9, 
rendering necessary the presence of an att orney on 
behalf of any person executing a warrant of 
attorney do not apply to a warrant of attorney 
given in an action of ejectment. — D oe d. Kingston 
v. Kingston (1841), 1 Howl. N. S. 263 ; 11 L. J. Q. B. 
73; 0 Jur. 105. 


(6) Who may act as Attorney. 
i. In General . 

See, now , Debtors Act, 1809 (c. 62), s. 24 ; Jud. 
Act, 1873 (c. 06), s. 87 ; Jud. Act, 1875 (c. 77), 
s. 14. 

311. Mot olerk to attorney.] — Paul v. Cleaver, 
No. 806, ante. 

312. .] — Durrant v , Blurton, No. 309, 

ante . 


813. Uncertified attorney.] — A warrant oi 
attorney is sufficiently attested under Judgments 
Act, 1838 (c. 110), s. 9, by an uncertiflcated 
attorney. — Holgate v . Slight (1851), 2 L. M. & P. 
062 ; sub nom. Holdgate v. Slight, 21 L. J. Q. B. 
74. 

Annotation : — Mentd. Sparling v. B rereton (1860), L. 11. 2 Eq. 
64. 


ii. Attorney acting for both Partied. 

See , now, Debtors Act, 1869 (c. 62), s. 24 ; Jud. 
Act, 1873 (c. 06), s. 87 ; Jud. Act, 1875 (c. 77), 
s. 14. 

314. Plaintiff’s attorney alone present.] — 

Andrews v. Richards (1729), 1 Barn. K. B. 242 ; 
94 E. R. 165. 

315. Same attorney may not act for both 
parties.] — In order to make a cognovit valid, 
its execution must be attested by an attorney 
attending on behalf of deft., other than the attorney 
act for pitf. — Mason v. Kiddle (1839), 5 M. & W. 
513; 9L. J. Ex. 37; 4 Jur. 89 ; 151 E. R. 217. 
Annotations : — Folld. Rising v. Dolphin (1840), 4 Jur. 193 

Refd. Cocks v. Edwards (1842), 2 Dowl. N. S. 55. Mentd. 

Dixon v. Sleddon (1840), 15 M. & W. 427. 

316. Attorney for plaintiff attesting as 

defendant’s attorney.] — Where a warrant of 
attorney, executed by a deft, in custody, was 
addressed to pltf.’s attorney, & the execution was 
also attested by liim though describing liimself 
as the attorney for deft., the ct. set it aside, 
together with all the proceedings thereon. — Todd v . 
Gompertz (1838), 0 Dowl. 296 ; 1 Will. Woll. & H. 
09 ; 2 Jur. 90. 

Annotations : — Refd. Rico v. Linstoad (1838), 6 Scott, 895. 

Mentd. Bate v. Lawrence (1844), 8 Scott, W R. 122. 

317. Though defendant fully aware 

of nature of Instrument.] — The attorney who 
subscribed the execution ot a warrant of attorney 
for defts. was the attorney of pltf. : — Held : though 
defts. were fully aware of the nature of the instru- 
ment, yet, as the attorney was not wholly un- 
interested, this was not a sufficient attestation 
within Judgments Act, 1838 (c. 110), s. 9. — 
Deverell v. Turing (1839), 3 Jur. 1193. 

318. .] — In order to render a warrant of 

attorney valid its execution must be attested by 
an attorney on the part of the deft, other than the 
attorney acting for the pltf. — Rising v. Dolphin 
(1840), 8 Dowl. 309 ; 4 Jur. 193. 

Annotation : — Folld. Durrant v. Blurton (1841), 9 Dowl. 1015. 

319. Defendant’s attorney formerly acting 

for plaintiff — & paid by plaintiff.] — Where, on the 
execution of a warrant of attorney, one attorney 
only was present who had acted on previous 
occasions for pltf., & attested it on behalf of deft., 
& made out his bill for the obtaining & preparation 
of the warrant of attorney to pltf. : — Held : he 
was not such an attorney attending on behalf of 
deft, as to satisfy Judgments Act, 1838 (c. 110), 
s. 9, & the warrant of attorney would be set aside. — 
Sanderson v. Westley (1840), 6 M. & W. 98 ; 
8 Dowl. 412 ; 9 L. J. Ex. 204 ; 151 E. R. 337 ; 
sub nom. Saunderson r. Westley & Waters, 4 
Jur. 942. 

Annotations : — Folld. Cock# v. Edwards (1842), 2 Dowi N. S. 

55. Distd. Levinson v. Syer (1851), 18 L. T. O. S. 80. 

Refd. Hirst v. Hannah (1851), 17 Q. B. 383. 

320. .] — On the execution of a warrant of 

attorney, if one attorney alone is present, & acts 
for both parties, it is not a sufficient compliance 
with Judgments Act, 1838 (c. 110), s. 9 . — Morley 
v. Davis (1841), 5 Jur. 246. 

321. Though named by defendant.] — 


*05 L — — Defendant in eustoc 
under execution— Attorney not oriaii 
ally turned by defendant.}— A del 
being in custody under execution, ga> 


a bond 8c warrant to confess judgment : 
— Held : the fact of the attorney not 
having been originally named by deft., 
did not vitiate the execution of the 


Instrument. — Nolan v. Gumley (1863), 
14 I. C. L. R. 301 15 Ir. Jur. 253.— 

IR. 
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Attorney acting on behalf of pltf. cannot validly 
attest tne execution of a warrant of attorney under 
Judgments Act, 1838 (c. 110), s. 9, although named 
by def i. himself who knows him to be pltf. ’s attorney. 
— Cooks v. Edwards (1842), 2 Dowl. N. S. 55. 

322 . London agent of plaintiff’s attorney 

— Acting for defendant.] — Where the attorney who 
attested the execution of a warrant of attorney 
was London agent to pltf.’s attorney, & acted 
as such in filing the instrument : — Held : the 
attorney so attesting was in substance pltf.’s 
attorney, & he could not, therefore, stand in that 
independent situation which Judgments Act, 1838 
(c. 110), requires. — P ryor v. Swaine (1844), 2 
Dow. & L. 37 ; 13 L. J. Q. B. 214 ; 3 L. T. O. 8. 
79; 8Jur. 423. 

Annotations : — Distd. Levinson v. Syer (1851), 18 L. T. O. S. 

80. Mentd. R. v. Keen (1847), 11 J. P. Jo. 3V. 

323. .] — Attorneys who act for both 

parties cannot attest warrants of attorney. — 
Lloyds v. Robinson (1845), 5 L. T. O. 8. 125. 

324. .] — Moon v. Huntsman (1848), 

11 L. T. O. 8. 247, 274. 

325. .] — A warrant of attorney, to confess 

judgment, was attested in due form by an attorney, 
acting for deft., but who also acted, in the 
transaction, for pltf. : — Held : by Judgments Act, 
1838 (c. 110), s. 9, the attorney acting for pltf. 
could not act as attorney for deft. — Hiiist v. 
Hannah (1851), 17 Q. B. 383 ; 117 E. R. 1320. 

326. Attorney subsequently acting for plaintiff 
— Not plaintiff’s attorney at time of execution.] — 
A warrant of attorney, prepared by deft., was 
addressed to H., an attorney, by name. Pltf. 
introduced H. to deft., who adopted him as his 
attorney to attest the execution of the warrant of 
attorney, & H. accordingly attested it. H. after- 
wards at the request of pltf., signed judgment & 
issued execution on the warrant as attorney for 
pltf. The ct. refused to set aside the warrant. — 
Levinson v. Syer (1851), 2 L. M. & P. 557 ; 21 
L. J. Q. B. 10 ; 18 L. T. O. 8. 80 ; 15 Jur. 1011. 


(c) Attorney must attend at Request of Defendant 

See , now, Debtors Act, 1809 (c. 02), s. 24 ; Jud. 
Act, 1873 (c. 00), s 87 ; Jud. Act, 1875 (c. 77), s. 14. 

327. Mere consent of defendant not sufficient.] — 
Where an attorney was requested by deft.’s 
attorney’s clerk to attend & to act for deft., with 
the latter’s assent : — Held : this was not a sufficient 
compliance with r. 72, H. T., 2 Will. 4, but it would 
bo necessary that the attorney should attend at 
deft.’s request. 

Semble : the attorney subscribing his name as a 
witness to the execution of the cognovit , must in 


writing declare himself to be attorney for deft., & 
that he subscribes as such attorney according to 
the terms of the rule. — Fisher v. Papanicholas 


(1833), 2 Cr. & M. 215 ; 2 Dowl. 251 ; 4 Tyr. 44 ; 
3 L. J. Ex. 13 ; 149 E. R. 738. 

Annotations : — Conid. BUgh v. Brewer (1834), 1 Cr. M. & R. 
651 : White v. Cameron (1838), 1 Will. Woll. & H. 169. 
Retd. Lees v. Fry (1835), Tyr. & Gr. 1084 ; Waliaoe v. 
Brockley (1837), Will. Woll. & Dav. 382 ; Todd v. 
Gompertz (1838), 1 Will. Woll. & H. 69. 


328. Must be at free request of defendant.] — 

In an action upon a cognovit actionem it must 
appear that the attorney who attests does so at the 
free request of deft. — Barnes v. Penley (1839), 
3 J. P. 369 ; 3 Jur. 506. 

Annotations : — Gonsd. Gripper v. Bristow (1840), 6 M. & W. 


807 : Pease, Liddell & Liddell v. Wells (1840), 4 Jur. 679. 

Retd. Haig v. Frost (1839), 3 Jur. 1125. 

329. Nomination cannot be implied.] — To give 
validity to a warrant of attorney, under Judgments 
Act, 1838 (c. 110), s. 9, it is necessary that there 
should be something different from an implied 
naming of the attorney on behalf of the party. 
It is necessary that the party naming the attorney 
or adopting him should be sensible of his having 
the right to exercise an option on the subject. — 
Gripper v. Bristow (1840), 0 M. & W. 807 ; 8 
Dowl. 797 ; 9 L. J. Ex. 324 ; 151 E. R. 030. 
Annotation : — Mentd. Kemp v. Findon (1844), 12 M. & W. 

421. 

330. Where suggested by plaintiff’s attorney— 
& expressly assented to by defendant.] — Where a 
deft, in custody was about to execute a cognovit , & 
deft.’s attorney being absent from home, pltf.’s 
attorney suggested another attorney to act for 
him, to whom deft, made no objection, & on being 
asked by that attorney, if he wished him to attest 
the execution as his attorney, answered in the 
affirmative : — Held : this was a ji express naming 
of the attorney, within the meaning or r. 72, H. T., 

2 Will. 4. — Bligh v. Brewer (1834), 1 Cr. M. & R. 
051 ; 3 Dowl. 200 ; 5 Tyr. 222 ; 4 L. J. Ex. 49 ; 
149 E. R. 1242. 

Annotations : — Distd. Barnes v. Pendry (1839), 3 «Jur. 606. 

Folld. Oliver v. Woodroffe (1839), 4 M. & W. 650. Distd. 

Gripper v. Bristow (1840), 6 M. & W. 807. FoUd. Taylor 

r. Nicholl* (1840), 6 M. & W. 91. Mentd. Wade e Simeon 

(1845), 2 Dow. & L. 658 ; Connan v. Reynolds (1855), 1 

Jur. N. S. 873. 

331. .] — Where a cognovit was 

attested by a solr. on the part of deft., who was 
recommended by pltf.’s attorney, & then requested 
to attend, or sent for by deft. : — Held : the 
‘cognovit was good. — Oliver v. Woodroffe (1839), 
4 M. & W. 050 ; 7 Dowl. 100 ; 1 Horn & H. 474 ; 

3 J. P. 85 ; 3 Jur. 59 ; 150 E. R. 1581 ; sub nom . 
Olliver v. Woodroffe, 8 L. J. Ex. 105. 

Annotations : — Distd. Barnes v. Pendry (1839), 3 Jur. 606. 

Reid. Poole v. Hobbs (1839), 3 Jur. 1151. 

332. .] — A warrant of attorney is 

not vitiated by the fact that the name of the 
attorney who attests it on behalf of deft, was first 
suggested by pltf.’s attorney, if he was expressly 
adopted by deft, as his attorney for that purpose. 
Taylor v. Nicholls (1840), 0 M. & W. 91 ; 8 
Dowl. 242; 9 L. J. Ex. 78; 4 Jur. 271 ; 151 L. R. 

^Annotations /—Distd. Gripper v. Bristow (1840), 6 M. & W. 

807. Refd. Pease, Liddell & Liddell v. Wells (1840), , 4 

Jur. 679 ; Joel v. Dicker (1847), 5 Dow. & L. 1. Mentd. 

Bell v. Tidd (1842), C Jur. 59. 

333 . ,] — a deft, went to pltf.’s 

attorney’s office, when it was agreed he should 
give a cognovit for a debt due by him. 1 ltf. s 
attorney informed deft, that an attorney must be 
present on his behalf. Deft, asked some person 
to be named. M. was named, who came to deft., 
<fc asked him if he wished him to act as his attorney. 
Deft, replied in the affirmative, & requested M. to 
attest the cognovit : — Held : M. was sufficiently 
named by deft., & attending at his request, as 
required by Judgments Act, 1838 (c. 110), »• 
Pease v . Wells (1840), 8 Dowl. 020 ; 4 Jur. 079. 
Annotation : — Refd. Joel v. Dicker (1847), 5 Dow. & L, 1. 

334. .] — Where a deft., who is about 

to execute a warrant of attorney, declines the 
attendance of his own usual attorney, but adopts 
freely an attorney suggested by pltf.’s attorney, 
that is a sufficient nomination of an attorney oy 
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q. Whether mere consent of defen- 
dant sufficient.] — Deft, applied that a 
judgment might be set aside upon the 


ground that there was not an attorney 
present on his behalf when he signed 
the warrant of attorney, alleging that 
the party who obtained the warrant 
from him dictated to him a letter to an 
attorney named by him, & whom he, 


eft., had never seen, requiring him 
j attend the next day, which he did, 
: witnessed deft.’s slgnatijre RcW / 
tie attestation was suttlclent.'—N ola js D 
, Gumlby (1863), 9 L. T. 272. IR* 
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dett. pursuant to Judgments Act, 1S38 (c. 110), 
s. 9 . — Hale v. Da lbs (1840), 8 Dowl. 599 ; 4 Jur. 


Annotation : — Folld. Joel v. Dicker (1847), 5 Dow. & L. 1. 

8S5. .] — A warrant of attorney was 

attested by A. an attorney, introduced to deft, by 
pltf.’s attorney, the deft, thereupon naming A. A 
requesting him to attend on his behalf : — Held : 
the attestation was good. — Walton v. Chandler 
(1845), 1 C. B. 300 ; 2 Dow. A L. 802 ; 14 L. J. C. P. 
149 ; 4 L. T. O. S. 374 ; 9 Jur. 257 ; 135 E. 11. 
657. 


Annotation : — Diftd. Hirst v. Hannah (1851), 17 Q. B. 383. 

386. .] — Where deft, requested pltf.’s 

attorney to name an attorney to act for him in 
witnessing the execution of a warrant of attorney 
which he accordingly did, A deft, adopted the 
person so named : — Held : this was a sufficient 
nomination under Judgments Acts, 1838 (c. 110), 
deft, having expressly named the attorney. — Joel 
v. Dicker (1847), 5 Dow. & L. 1 ; 10 L. J. Q. B. 
359 ; 11 Jur. 589. 

337. .] — The ct. set aside a warrant; of 

attorney, on the ground that deft.’s execution was 
attested by an attorney introduced by pltf.’s 
attorney. — Rice v. Linstkad (1838), 7 Dowl. 153 ; 
6 Scott, 895. 

Annotation Refd. Poolo v. Hobbs (1839), 8 Dowl. 113. 

338. .] — Rickards v. Kay (1813), 1 L. T. 

O. S. 201. 

339. .] — Morley v. White (1843), 1 

L. T. O. 8. 170, 204. 


(rt) Attestation by Attorney . 

See, now , Debtors Act, 1809 (e. 02), s. 24 ; 
Jud. Act, 1873 (c. 00), s. 87 ; Jud. Act, 1875 
(c. 77), s. 14. 

34*0. General rule.] — Lewis v. Kensington 
(Loud) (1810), 2 O. B. 403 ; 3 Dow. A L. 037 ; 15 
L. J. V. P. 100; 0 L. T. O. 8. 321 ; 135 E. It. 
1026. 


Annotations : — Apld. Phillips v. Gibbs (1 846), 16 M. & W. 208. 
Refd. Holt. v. Kershaw (1848), 10 L. T. O. S. 309 ; Pocock 
v. Pickering (1852). 18 Q. B. 789. 


341. Neoesslty for— Warrant executed abroad.] 

— Davis v. Trevanion (1845), 2 Dow. & L. 743 ; 
14 L. J. Q. B. 138 ; 4 L. T. O. S. 341 ; 9 Jur. 

A AO 7 


as M H2. er (1845) - c Q - B - 867 : 

342. Must state that witness Is attorney for 
defendant.]— Fisher v. Papanic holas, No. 327, 
ante. 

343, .] — Bromley v. Featiierstoniiacgh 

(1846), 8 L. T. O. S. 117. 


344. Must state subscription “ as such attorney.” 

— Fisher v. Papanu holas, No. 327, ante. 

345. “ Witness to the signing by the said 

R. F. C. B. P. attorney for the said defendant 
Sufficient.]— Lees v. Fry (1835), Tyr. A Gr. 1084. 

346. “ Witness G. E., defendant’s attorney, 

named by him & attending at his request 
Insufficient.] — Poole v. Hobbs (1839), 8 Dowl. 
113 ; 3 Jur. 1151. 

Annotations .•—FpUd.Pottei r. NicholBon (1841), 8 M. & W. 
2»4. Consd. Kntebt v. Hasty (1843), 1$ L. J. Q. B. 293. 
Diftd. L«wis t*. Kensington (1846), 2 C J3. 463. Reid. 
Everard t>. Poppleton (1843), 5 Q. B. 181. 

347. “ J. B. attending for the said W. N. 

*t his request Insufficient.] — Potter v. 


Nicholson (1841), 8 M. & W. 294 ; 9 Dowl. 808 ; 
10 L. J. Ex. 311 ; 5 Jur. 511 ; 151 E. R. 1050. 
Annotations : — Diftd. Lewis v. Kensington (1846), 2 G. B. 
463. Refd. Knight v. Hasty (1843), 12 L. J. Q, B. 293. 


348. “ I subscribe myself as attorney for 

him expressly named by him to attest as attorney ” 
— Insufficient.] — Elkington v . Holland (1842), 
9 M. & W. 659 ; 1 Dowl. N. S. 043 ; 11 L. J. Ex. 


273 ; 0 Jur. 374 ; 152 E. R. 278. 

Annotations : — Distd. Lewis v. Kensington (1846), 2 C. B. 
463. Refd. Everard v. Poppleton (1843), 5 Q. B. 181 ; 
Knight v. Hasty (1843), 12 L. J. Q. B. 293 ; Mentd. 
Hunter v. Caldwell (1847), 9 L. T. O. S. 73; Stokes v. 
Trumper (1855), 25 L. T. O. S. 140. 

349. “ As attorney of the said W. B. 

attending at the execution hereof at his request 
& expressly named by him ” — Insufficient.] — 
Hibbert v. Barton (1842), 10 M. A W. 078; 2 
Dowl. N. S. 434 ; 12 L. J. Ex. 70 ; 0 Jur. 1019 ; 


152 E. It. 044. 


Annotations: — Diftd. Lewis v. Kensington (1846), 2 C. B. 
463. Consd. Pocock v. Pickering (1852), 18 Q. B. 789. 
Refd. Knight v. Hasty (1843), 12 L. J. Q. B. 293 ; Bromley 
v. Featherstonhaugh (1846), 8 L. T. O. S. 117 ; Phillips v. 
Gibbs (1846), 16 M. A W. 208 ; Noland v. Gumley (1863), 
9 L. T. 272. 


350. “ Signed by the above named P. in 

the presence of us of whom the said J. H. S. is the 
attorney expressly named by him & acting at his 
request ” — Insufficient.] — E verard v. Poppleton 
(1843), 5 Q. B. 181; 1 Dav. A Mer. 322; 13 

L. J. Q. B. 1 ; 2 L. T. O. S. 95 ; 114 E. R. 1217 ; 

sub nom. Edwards v. Popleton, 7 Jur. 991. 
Annotation : — Distd. Lewis v. Kensington (1846), 2 C. B. 463. 

351. “Subscribe myself- accordingly ” — 

Sufficient.] — Lindlky v. Gird ler (1843), 13 

L. J. Q. B. 53 ; 8 Jur. 01. 

352. “ I hereby subscribe myself to be 

attorney for him ” — Sufficient.] — Lewis v. 

Kensington (Lord) (1840), 2 C. B. 403 ; 3 Dow. A 
1,. 037 ; 15 L. J. O. P. 100 ; 0 L. T. O. S. 321 ; 135 
E. 11. 1020. 

Annotations .—Apld. Phillips v. Gibbs (1846), 16 M. & W. 
208. Refd. Holt v. Kershaw (1848), 10 L. T. O. 8. 309 ; 
Pocock v. Pickering (1852), 18 Q. B. 789. 

353. “ I subscribe my name as witness to the 

due execution hereof by the said R. G. & as his 
attorney ” — Sufficient.] — Phillips v. Gibbs (1840), 
10 M. A W. 208 ; 10 L. J. Ex. 48 ; 8 L. T. O. S. 
170 ; 10 Jur. 971 ; 153 E. R. 1103. 

354. ‘ * I declare myself to be the attorney 

for the same J. K.” — Sufficient.] — Holt v. 

Kershaw (1818), 10 L. T. O. S. 309. 

355. “ Set & subscribed my name as the 

attorney on their behalf attesting the execution 
thereof ” — Insufficient.] — Pocock v. Pickering 
(1852), 18 Q. B. 789; 21 L. J. Q. B. 305; 19 
L. T. O. S. 303 ; 10 Jur. 700 118 E. R. 298. 

356. Need not state attorney of superior court.] — 
Knight v. Hasty (1843), 12 L. J. Q. B. 293 ; sub 
nom. Knight v . Eastese, 1 L. T. O. S. 150 ; 7 Jur. 
852. 

Annotations: — Apld. Lewis v. Kensington (1846), 2 C. B. 
463. Refd. Everard v. Poppleton (1843), 5 Q. B. 181. 

357. Need not state attestation.] — S tanley v. 
Parrott (1840), 8 L. T. O. S. 188. 

358. Need not state attendance at request of 
defendant.]— Gay v. Hall (1848), 5 Dow. A L. 422 ; 
18 L. J. Q. B. 12 ; 12 L. T. O. S. 179 ; 13 Jur. 124. 
Annotation : — Mentd. Crouch v. Waller (1859), 4 De G. & J. 


359. Second attestation — First attestation in- 
sufficient.] — Ledgard v. Thompson (1843), 11 
M. A W. 40 ; 2 Dowl. N. S. 706 ; 12 L. J. Ex. 229 ; 
7 Jur. 239 ; 152 E. R. 707. 
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r. Omission of date of attestation 


by attorney — Whether renders judgment 
void .] — The omission by an attorney, 
who signs a confession under a warrant 
of attorney, to add the date of signing 


does not render void a judgment 
signed on such confession. — Levi v. 
Uuzeroll (1857), 3 All. 598.— CAN. 
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Sub-sect. 7. — Effect of Non-Execution by 
some, Parties. 

A, In General . 

360. Binding on party executing — Indenture.]— 

If one party executes an indenture, it shall be his 
deed, though the other party does not execute it. — 
Foster & Wilson v. Mapes (1590), Cro. Eliz. 212 ; 
1 Leon. 324 ; Owen, 100 ; 78 E. B. 408. 
Annotations: — Mentd. Tisdale v. Essex (1613), Hob. 34; 

Hayes v. Bickersta.fr (1669). Vaugh. 118 ; Nash v. Palmer 

<1816),5M.&S. 374 ; Fowler, Welch (1822), 2 Dow. & Ky. 

E. B. 133. 

361. Assignment to trustees for creditors — 

Execution by some creditors.] — A covenant in a 
deed between the debtor of the first part, a trustee 
of the second part, & several other persons whoso 
names <fe seals are in the schedule thereto affixed 
of the third part, & all other th<* creditors of the 
debtor of the fourth part, whereby the creditors 
covenanted not to sue, etc., is binding only upon 
those who execute & will not therefore invalidate 
the deed. Qu. : whether creditors of a debtor 
merely assenting to, but not executing, the deed 
must be considered as parties to the covenants 
contained in the deed. — Re A Trust Deed, Ex p. 
Hutchinson (1884), 10 L. T, 728. 

362. Charter party.] — One of the owners 

alone having executed a chart erparty, without- t he 
others being made parties to it ; — Held : the legal 
operation of the deed was that it was the agree- 
ment. of lain alone who executed it ; consequently, 
the chart erparty was correctly set forth as the 
agivemeut of that owner alone, though made on 
behalf of himself & the other joint, owners of the 
vvs.-»i. Hr shell v. Bf.avan (1834), 1 Bing. N. U. 
103 ; 4 Moo. A S. 022 ; 3 L. J. C. P. 279 ; 131 
E. It. 1050. 

Annotation : — Mentd. C aballero v. Slater (1854), 23 L. J. C. 1\ 

67. 

363. Appointment of Public Trustee.] — 

Three ladies, executrices of a will, executed a deed 
on Nov. 29, 1912, appointing the Public Trustee 
to be sole trustee of the will in their place. The 
Public Trustee delayed giving his formal consent 
to act until the administration of the estate had 
been completed, & gave his consent under his hand 
& official seal in accordance with the rules made 
under Public Trustee Act, 1900 (c. 55), on Feb. 28, 
1913, & executed the deed of appointment on 


Mar. 3, 1913. One of the ladies desired to with- 
draw the appointment, contending that, inasmuch 
as it was made before the consent of the Public 
Trustee had been formally given, it was invalid : — 
Held: the appointment of the Public Trustee 
dated as from Mar. 3, 1913, when the Public Trustee 
had executed the deed of appointment , which was 
after liis consent had been formally given in 
accordance with the rules, so that the appointment 
so made was valid . — Re Shaw, Public Trustee v. 
Little (1914), 1 10 L. T. 924 ; 30 T. L. R. 418 ; 58 
Sol. Jo. 414, 0. A. 

364. Executed by some parties on faith of 
execution by all.] — The eight children of A., being 
entitled to a fund, equally, in the event of their 
surviving B., seven of them, in pursuance of an 
arrangement made amongst themselves whilst the 
eighth, whose name was James, was in India, 
executed a deed, by which they & ho were made to 
covenant with each other, reciprocally, that, in 
case any of t hem should die in B.’s lifetime leaving 
a child or children, such child or children should 
be entitled to tlic share or shares of his, her, or 
their parent or parents, in such the same manner 
as if such parent or parents had survived B. 

.1 ami's never executed the deed ; but he & six of 
those who did execute it, survived B. The other 
left children, & those children claimed to be 
entitled, under t he deed, to their parent’s share ; — 
Held : t he deed was made upon the assumption 
that all the persons named as parties, would 
execute it, At, as one of them had not executed it, 
it was not binding upon t he others, though they 
had executed it.— P kto Peto (1849), 16 Sim. 
590 ; 13 L. T. (>. S. 134 ; 13 Jur. 64(1 ; 60 E. R. 
1003. 

Annotation : — Mentd. Bolitho v. Ilillyar (1865), 34 Beav. 

180 . 

365. .] — A. mortgaged property to three 

trustees, B., 0. & D. Home time after, B., who 
was a solr., having in his hands a sum belonging 
to a client., E., proposed to lay it out on a transfer 
of the mtge. lie prepared a transfer, which was 
executed by A., B., & C. but not by 1)., & a receipt 
for the money was signed by B. & C. alone. No 
money was ever paid, & it was lost by B.’s 
insolvency :-Held : in equity, the deed was 
inoperative, both as against the intgor. & the 
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s. Whether binding on party execut- 
ing. h- Where an indenture of appren- 
ticeship was executed by only one of 
the employers : — Held : sufficiently 
executed & binding. — It. v. MoNaney 
(1871), 5 P. R. 438.— CAN. 

t. .] — Where a conveyance 

has been executed by some of the 
parties, but not by all, & there has been 
no delivery, it is not a deed, & is not 
evidoncc against the parties who have 
executed it. — P ope v. Prince Edward 
Island Crown Lands Co.mr. (1872), 
1 P. E. I. 414.— CAN. 

a. . ] — In a conveyance the 

grant was to the party of the third 
part, whereas there were only two 
parties, & the party of the second part 
did not execute it : — Held : a valid 
objection. — 'Re Clarke & Chamberlain 
(1889), 18 O. R. 270— CAN. 

b. .] — A deed contained in 

the habendum a reservation to the 
grantee of a right of way. The deed 
was not executed by the grantee, but 
had been accepted by him. It was 
contended that not having been exe- 
cuted by the grantee, there was no 
grant of the right of way : — Held : 
pltfs. were bound by the reservation. — 
Loyal Prince op Wales Lodge v. 
Sinfield (1891), 40 N. S. R. 30.— 
CAN. 


o. .] — A document is operative 

as a release though not signed by the 
executant. — Uangaram Aoarwala v. 
Lachiram Kishkn Dyal (1914), 19 
C. W. N. 611.— IND. 

d. .] — If a document is drawn up 

in the names of several persons, & 
it is the intention of the parties that 
all should execute it, it will be inopera- 
tive till all have done so. — Nkthiiu 
Me NON V. (lOPALAN N AIR (1916), 1. L. It. 
39 Mad. 597 —IND. 

e. . 1 — • A party who sub- 
scribed a deed as cautioner, after 
hearing a eo-obligant refuse to sign it, 

leaded the deed was not binding, 

ecause all the parties proposed had 
not signed it : — Held : the plea was 
repelled. — -Montgomerie, etc. v. 
Alexander (Pa ton's Trustee (1805), 
38 He. Jur. 85.— SCOT, 

364 i. Executed by one party on faith 
of execution by others.] — In an action 
on a covenant by deft, as surety, deft, 
contended that he executed on the 
understanding that Y. K. & E. should 
also execute, & that he should be 
responsible with them, & not solely : — 
Held : the defence was admissible, as 
deft, executed the deed conditionally 
only. — Huron County Corpn. v. 
Armstrong (1868), 27 U. C. R. 533. — 
CAN. 


364 ii. - -.J — To an action against 
V. on ills covenant as surety V. pleaded 
that the agreement was drawn up to 
he signed by C. as his co-surety, & 
(’. afterwards refused to sign : — Held : 
V. was bound. — Henderson v. 
Vkrmilyea (1868), 27 U. C. It. 544.— 
CAN. 

364 iii. .1 — A co. applied to pltf. 

bank for a loan ; the application was 
accepted upon the terms that all the 
directors should guarantee the repay- 
ment of the loan. All the directors 
agreed to execute & all hut one, F., 
did execute a bond, some of thorn saying 
when they executed it that they did so 
upon the condition that all should 
execute. The bond was delivered to 
the local manager, who knew of the 
condition, & undertook to get F.’s 
signature. Subsequently F. refused 
to sign, & this action was brought 
against those who did sign to recover 
the amount advanced. One of the 
clauses in the instrument was ; “ This 
guarantee shall be binding upon every 
person signiug the same, notwithstand- 
ing the non-execution thereof by any 
other proposed guarantor : " — Held : 
the guarantee never became effective 
as against any of the parties. — 
Molsons Bank v. Cranston (1918), 
4 4 O. L. It. 58.— CAN. 
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(tt),(b)<fe(c).3 

three trustees. — G riffin v. Clowes (1855), 20 
Beav. 61 ; 3 W. B. 309 52 E. R. 525. 

Annotation .—Mentd. Perry v. Holl (I860), 2 GUI. 138. 

866 . .] — One of two intended co-sureties 

executed a deed of covenant for the repayment of 
money advanced to the principal debtor, on the 
understanding that the money would not be 
advanced until the deed was executed by the other 
surety. The deed was never executed by the 
other surety, Sc no notice of his failure to execute 
it was given by the creditor to the executing surety 
until after the principal debtor- had made default 
Sc become insolvent : — Held : the executing surety 
was entitled to be discharged in equity from every 
part of the debt & to have the deed delivered up to 
be cancelled. — Evans v. Buemridge (1856), 8 
De G. M. Sc G. 100 ; 25 L. J. Oh. 331 ; 27 L. T. O. S. 
8; 2 Jur. N. 8. 311; 4 W. R. 350; 44 E. K. 
327, L. JJ. 

Annotations : — Consd. Spaight v. Cowno, Edwards v. Spaight 
(1863), 1 Hem. & M. 359. Distd. Cooper v. Evans (1867), 
L. II. 4 Eq. 45. Refd. Cumborloge v. Lawson (1857), 20 
L. J. C. P. 120 ; Luke v. South Kensington Hotel Co. 
(1879), 27 W. If.. 614 ; Beckett v. Addyman (1882), 9 
Q. B. D. 783 ; Koyal Albert Hall Corpn. v. Wlnchllsea 
(1891), 7 T. L. U. 362 ; National Provincial Bank of 
England t\ Brackonbury (1906), 22 T. L. R 797. Mentd. 
Waterlow v. Bacon (1866), 35 L. J. Ch. 643 ; Ellesmere 
Brewory Co. v. Coopor, [1896] 1 Q. B. 75. 

367. .] — The covenant of Indemnity was 

intended t6 be entered into by all parties, & it was 
entered into by the subscribers on the faith of its 
being entered into by the managing directors also. 
But as no managing director executed it, the 
parties who intended to be bound jointly with 
others were left bound alone, & I consider that in 
such a Case they have a right in equity to insist 
that they are not bound at all (Turner, L.J.). — 
Re Dover, Hastings & Brighton Junction By. 
Go., Oarew's Case (No. 2) (1855), 7 De G. M. Sc G. 
43 ; 24 L. J. Ch. 769 ; 24 L. T. O. 8. 329 ; 3 W. R. 
289 ; 44 E. R. 17, L. JJ. 

Annotation .—Held. Luko v. South Kensington Hotel Co. 
(1879), 27 W. R. 514. 

368. .] — Defts., by deed, covenanted, 

jointly & severally, that they would make advances 
so as to enable a trustee to wind up the business of \ 

E ltfs. In an action by pltfs. against defts. for a 
reach of covenant, to winch they pleaded, that 
after the execution by the other pltfs., onopltf. had 
refused, Sc still refused, to execute the deed : — 
Held: this was a good answer to the action, for 
the deed was inoperative unless executed by each 
of the parties to it. — Lascaridi t». Gurney (1862), 

9 Jur. N. 8. 302. 

369. .] — A surety who has executed a i 

bond on the faith of its being executed by the I 
principal debtor also cannot be released from his | 
obligation on the ground that the principal has ' 
never executed it, if the principal has executed an i 
instrument on which the surety may sue him & I 
become a specialty creditor of his. — Cooper v. j 
Evans (1867), L. R. 4 Eq. 45 ; 36 L. J. Ch. 431 ; 
15 W. R. 609. 

370. .] — It is well settled that if two 

persons execute a deed on the faith that a third 
party will do so, Sc that is known to the other parties 
to the deed, the deed does not bind in equity if the 
third refuses to execute (Jessel, M.R.). — Luke v. 


South Kensington Hotel Co. (1879), 11 Ch. D. 
121 ; 48 L. J. Ch. 361 ; 40 L. T. 638 ; 27 W. R. 
514, C. A. _ 

Annotations : — Bold. Palmer v. Mallet (1887), 36 Ch. D. 411. 
Mentd. Webb t>. Jonas (1888), 39 Ch. D. 660 ; Re Conti- 
nental Oxygen Co., Elias v. Continental Oxygen Co., 
[1897] 1 Ch. 511. 

See, further, Bonds, Vol. VII., p. 181, Nos. 193, 


195-198 ; Guarantee. 

Delivery as escrow.] — See Bub-sect. 2, ante . 

Disentailing assurance — Consent of proteotor 
given after death of tenant for life.] — Sec Real 
Property Sc Chattels Real. 

Compositions & schemes Sc deeds of arrange- 
ment.] — See Bankruptcy & Insolvency, Vol. V., 
pp. 1056 ei seq . 


B. Righto and Liabilities of Non-Executing Parties . 
(a) Disclaimer . 

See Sect. 8, sub-sect. 7, post. 


(6) Where Beyiefii accepted under Deed . 


See , generally , Estoppel. 

371. Deed operative against non-executing 
party — Acceptance of grant from Crown.] — An 

action of covenant will lie for a breach by patentee 
of the Crown, although he did not sign or seal any 
counterpart, for liis acceptance of the deed shall 
bind him as strongly as if it had been an indenture. 
— Brett v. Cumberland (1619), Cro. Jac. 521 ; 
3 Bulst. 163 ; Godb. 276 ; 1 Roll. Rep. 359 ; 2 
Roll. Rep. 03 ; 79 R. R. 446. 

Annotations : — Consd. Lyme Regia Corpn. v. Henley (1834), 
1 Bing. N. C. 222. Refd. Norton v. Aoklane (1640), Cro. 
Car. 579 ; Niohnll v. Allen (1862), 1 B. & S. 935. Mentd. 
Heliar v. Caseborough (16G5), 1 Kob. 839 ; Thereby v. 
Plant (1670), 1 Wins. Saund. 237 ; Jenkins v. Hermitage 
(1674), Froem. K. B. 377 ; Glover v. Cope (1691), 1 Show. 
284 ; London City e. Vanacro (1699), 12 Mod. Rep. 269 ; 
Bally v. Wells (1769), 3 Wils. 25 ; Ruinsej v. George (1813), 
1 M. & S. 170 ; McNeilage v. Holloway (1818), 1 B. & Aid. 
218. 


372. Contract of hiring — Acceptance of 

service.] — To make a valid contract of hiring Sc 
service it is not absolutely necessary that the 
contract when by deed should be executed by the 
master ; it is sufficient that he accepted the 
services on the terms of the deed. — R. v. Hoijghton- 


le-Spring (1819), 2 B. Sc Aid. 375 ; 106 E. R. 403. 
Annotations : — Distd. R. v. Arnesby (1820), 3 B. & Aid. 584. 

Consd. Whitford v. Tutin (1834), 10 Bing. 395. 

373. Covenants in lease — Liability of non- 

executing assignee.] — Case, not covenant, lies by the 
assignor, against the assignee of a lease, assigned 
by deed poll, upon his implied duty to perform the 
covenants in the original lease, although the assignor 
has by the assignment parted with all his interest. 
— Burnett v. Lynch (1826), 5 B. Sc C. 589 ; 8 
Dow. & Ry. K. B. 368 ; 4 L. J. O. S. K. B. 274 ; 


108 E. R. 220. 

Annotations: — Consd. Dutton v. Powles (1861), 2 B. & S. 
174. Refd. Edwards v . Bates (1844), 7 Man. & G. 590 ; 
Rudge v. Bowman (1868), L. R. 3 Q. B. 689 : Bowring v . 
Shepherd (1871), 21 L. T. 721. Mentd. Walker v. Moore 
(1829), 8 L. J. O. S. K. B. 159 ; Marsetti v. Williams 
(1830), 1 B. & Ad. 415 ; Hancock t*. Caffyn (1832), 8 Bing. 
358 ; Wolveridge v. Steward (1833), 1 Cr. & M. 644 ; 
Wright c. Doe d. Tatham (1834), 1 Ad. & El. 3 ; Humble 
v. Langston (1841), 7 M. & W. 517 : Yates v. Astonll843), 
4 Q/B. 182 ; Magnay t>. Edwards (1853), 17 Jur. 839 : 
Smith v . Peat (1«53), 9 Exoh. 161 ; Rolin v. Steward 
(1854). 14 0. B. 595 ; Walker v. Bartlett (1856), 18 C. B. 
845 ; Mathew v. Blackmore (1857), 1 H. & N. 762 ; Nokes 
v. Fish (1857), 3 Drew. 735 ; Maugham v . Sharpe (1864), 


PART I. SECT. 5, SUB-SECT. 7.— 

B. 0>). 

f. Deed operative in favour of 
non-executing party.) — A declaration 
in covenant stated that, by indenture 
made between pltfs. Sc defts., pltfs. 
demised to defts. turnpike tolls, that 


defts. covenanted to pay a rent 
therefor ; & by virtue of said demise 
defts. entered Sc were possessed for the 
term. Breach, non-payment of the 
rent : — Held : the non-execution by 
the lessors was no defence. — Fron- 
tenac, Lennox, Sc Addington Muni- 
cipal Council v. Chestnut (1851), 9 


U. C. R. 365. — CAN. 

g. Whether deed operative against 
non-executing parly.}-- Where an agree- 
ment under seal was exeeuted by one 
of two partners in the name of the 
firm. Sc the partner not executing 
afterwards received the benefit of it. 



Jt'ART 1. — 




17 0. B. N. S. 443 ; Grissell v. Bristowe (1868). L. R. 3 C. P. 
112 ; Mottle v. Garrett (1872), L. B. 7 Exch. 101 ; KelJook 
v . Snthoven (1874), L. R. d Q. B. 241 ; Whitaker v. Forbes 
(1875), 45 L. J. Q. B. 140 ; Woodhouse v. Walker 
(1880), 5 Q. B. D. 404 ; Baynes v. Lloyd, [1895] 2 Q. B. 
610. 

374. — — •] — Where an assignee of 

leaseholds accepted the benefit of an assignment : 
— Held : in equity he was liable to the covenants 
on his part contained in the assignment, though 
he did not execute it. — Willson v, Leonard 
(1840), 3 Boav. 373 ; 49 E. R. 146. 

Annotations : — Mentd Nokes v. Fish (1837), 3 Drew, 735 ; 
Coope v. Crosswell (1866), 14 L. T. 262. 

375. .] — A. made Ins promissory note pay- 

able on demand, with interest, in favour of B. & C., 
the exors. of D. A. was, with several other rela- 
tives, to be entitled to certain benefits, under 
IVs will, upon the coming of age of the youngest 
legatee named in the will. By an agreement made 
between the legatees, the exors. were authorised 
to lend the funds in their hands on personal 
security, & a part of these funds having been lent 
to A. (as well as to the other legatees), he gave the 
exors. the note in question. By the agreement it 
was settled that the notes given to the exors. 
should not be sued on till the youngest legatee 
had arrived at the age mentioned in the will. 
The exors. did not sign this agreement ; but when 
it had been signed by the other parties, took it 
into their possession. The exors. brought the 
action while the legatee in question was alive, & 
before he had attained the specified age. A. 
pleaded the agreement as an answer to the action, 
averring that pltfs. accepted & received the note 
on the terms & conditions of the agreement, & 
that the youngest legatee was still under age. At 
the trial the agreement was proved : — Held : 
the pleas were bad in substance, for that the 
agreement was collateral, & was therefore not 
between the same parties as the note. — Salmon v. 
Webb (1852), 3 H. JL. Oas. 510; 10 E. R. 201, 
H. L. ; affg. S. 0. sub nom. Webb v. Spicer, Webb 
v. Salmon (1849), 13 Q. B. 894, Ex. Oh. 
Annotations : — Comd. Hudspeth v. Yamold (1850), 9 C. B. 

625. Refd. Stroughillv. Buck (1850). 14 Jur. 741 ; Wecdon 
v. Woodbridgo (1850), 13 6. B. 470 ; Manley v. Boycot 
(1853), 2 E. & B. 46. Mentd. Pollok i>. Bradbury (1853), 
8 Moo. P. C. C. 227 ; Oanham v. Barry (1855), 15 C. B. 
597 . 

376. Policy of insurance incorporating 

declaration.] — Pltf. effected a policy of insurance 
with defts. but was not made a party to it. In it 
was a proviso that if the declaration under the 
hand of pltf. delivered at defts.* office as the basis 
of the insurance was not in every respect true, 
then the insurance should be void : — Held : the 
proviso in the policy avoided the insurance if the 
particulars in the declaration were untrue in fact, 
on a material matter. — Macdonald v. Law Union 
Insurance Co. (1874), L. R. 9 Q. B. 328 ; 43 
L. J. Q. B. 131 ; 30 L. T. 545 ; 38 J. P. 485 ; 22 
W. R. 530. 

Annotations : — Reid. Re Universal Non-Tariff Fire Insce.. 
Forbes* Claim (1875), L. R. 19 Eq. 485 ; Howarth v. 
Pioneer Life Assce. (1912), 107 L. T. 155. 

377. .] — Exchange Bank of Yarmouth 

v . Blethen, No. 395, post. 

378. Grantee of land subject to reserva- 


tion of easement.]— M ay v . Belleville, [ 1905] 2 
Ch. 605 ; 74 L. J. Ch. 678 ; 93 L. T. 241 ; 54 W. R. 
12; 49 Sol. Jo. 651. 

379. Whether recitals binding on non-executing 

party.] — In 1792 husband & wife, in consideration 
of a sum of money, executed a conveyance, with a 
fine, of the wife’s estates of M. & P. to O. in fee. 
In Aug. 1798, they conveyed the M. estate alone 
to O. in fee, with a declaration, that the fine 
already levied should enure to the uses of that 
deed. In Nov. 1798, by a deed reciting that the 
original transaction was only a mtge., & that it 
had been lately discovered that the wife had only 
a life interest in the P. estate, the husband & wife, 
in consideration of a further advance of money 
from O., conveyed to him the wife’s life interest in 
that estate. O. never executed the last-mentioned 
deed, but he entered into possession of both 
estates at the time of its execution. Upon a bill 
filed in 1836, by the heir of the wife, to redeem the 
E. estate : — Held : although O. entered into 
possession under that deed, yet not having signed 
it he was not bound by its recitals. — Tull v, 
Owen (1840), 4 Y. & C. Ex. 192 ; 9 L. .T. Ex. Eq. 

33 ; 4 Jur. 503 ; 160 E. R. 975. 

380. Application of rule to trusts — Imposing 
obligations.] — Assuming it to be the law that a 
party is presumed to assent to that which is for his 
personal benefit, the rule does not necessarily apply 
to trusts, wliich impose an onerous obligation 
(Parke, B.).— Linwood v. Squire (1850), 5 Exch. 
231 ; 19 L. J. Ex. 237 ; 155 E. R. 100. 

(c) Right to Sue. 

Rights under deed poll.] — See Sect. 6, sub-sect. 2, 
post. 

381. May sue on covenant.] — C lement v. 
Henley (1643), 2 Roll. Abr. 22 (E. 2). 

382. .] — In an action of covenant, by 

surviving covenantees of a joint & several covenant, 
against the exors. of a surviving covenantor, with 
a plea that one of the covenantees did not execute 
the deed ; on demurrer : — Held : the plea was bad. 
— Rose v. Poulton (1831 ), 2 B. & Ad. 822 ; 1 
L. J. K. B. 5 ; 109 E. R. 1348. 

Annotations : — Distd. Gooch v. Goodman (1 842), 2 Q. B. 580. 

Refd. Cardwell v. Lucas (1836), 2 M. & W. Ill ; Dowhtrst 

v. Jones (1864), 3 II. & C. 60. Mentd. Hume v. Holland 

(1832), 2 Tyr. 575 ; Boyce v. Edbrooke, [1903] 1 Ch. 836 ; 

Ellis v. Korr, [1910 j 1 Oh. 529. 

383. .] — Aveline v. Wiiisson, No. 115, ante. 

384. Although cross-covenants by cove- 

nantee.] — A covenantee in an ordinary indenture, 
who is a party to it, may sue the covenantor who 
executed it, although he himself has not executed 
it ; notwithstanding there may be cross-covenants 
on the part of the covenantee, wliich are stated in 
the deed to be the consideration for the covenants 
on the part of the covenantor. — Morgan v. Pike 
(1854), 14 C. B. 473 ; 23 L .T. C. P. 64 ; 22 
L. T. O. H. 242 ; 2 W. It. 193 ; 2 C. L. R. 696 ; 139 
E. It. 195. 

Annotation : — Reid. Northampton Gas-Light Co. v. Parnell 

(1855), 15 C. B. 630. 

385. .] — By a deed made between P., 

pltfs., & defts., P. covenanted with pltfs. that he 
would, on the execution of the deed, commence, 


each agreement was sustained as his 
deed. — B loomley v. Grinton (1852), 
9 U. C. R. 455.— CAN. 

h. .] — An action of covenant 

cannot be maintained on a deed 
executed by the grantor, but which 
has not been executed by the grantee, 
although he has accepted the benefit 
of the deed. — C redit Foncier Franco* 
Canadian v. Lawrie (1896), 27 O. R. 
498.— CAN. 


k. .] — A party to a deed who 

had not executed it Is not liable to an 
action of covenant by the other party 
to the deed unless he has taken a benefit 
under it, & it is established that the 
benefit was offered on condition that 
the covenants would be performed sc 
tbat he assented to the condition.— 
Hart v. Great West Securities & 
Trust Co., Ltd., [19181 2 W. W. It 
1061 ; 11 feask. L. R. 336.— CAN. 
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1. May sue on covenant — On observ 
ing all his own covenants .] — A party 
to a deed who has not executed 
it cannot enforce its provisions by 
action without observing all the 
covenants which the deed requires 
him to observe. — Hart v. Great West 
Securities & Trust Co., Ltd., [1918] 
2 W. W. R. 1061 ; 11 Sask. L. R. 336.— 
CAN. 
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Deeds and Other Instruments. 


Sect, 5 . — Execution of deeds: Sub-sect, 7, B , (c); 
sub-sects, 8 & 9.] 

& forthwith build & finish, a certain gas-holder 
tank, the same to be finished within three months 
from the date of the deed ; & in the event of P. 
neglecting to finish the work within the time 
specified, pltfs. were empowered to determine the 
contract ; & pltfs. covenanted with P. as to the 
mode of payment for the work. By the deed it 
was further agreed that the whole of the work 
should be fully completed on or before June 30, 
1853, & defts. covenanted with pltfs. that P. 
should perform the covenants & agreements on 
his part which should be subsisting, & not annulled 
or avoided ; & in default thereof, that defts. would 
pay to pltfs. such sum as E., or other the engineer 
for the time being of pltfs., should adjudge to be 
proper to be paid for such default. In an action 
for not finishing the work on June 30, 1853, & for 
not paying the sum of £300, which E. had adjudged 
proper to be paid to pltfs. for the default of P. 
in performing the covenants : — Held : the non- 
execution of the deed by pltfs. until after June 30, 
1853, was no defence. — Northampton Gas-Light 
Co. v. Parnell (1855), 15 C. B. 630 ; 24 L. J. C. P. 
60 ; 24 L. T. O. S. 239 ; 1 Jur. N. 8. 211 ; 3 W. R. 
179 ; 3 C. L. K. 409 ; 139 E. It. 572. 

386. Where execution condition precedent — 
To legal obligation of covenantor — Non-execution 
of lease by lessor.] — Soprani & Barnardi v, 
Skuriio (1602), Yelv. 19 ; 80 E. It. 1L 

Annotations : — Confld. Cooch v. Goodman (1842), 2 0- B. 

680. Retd. Antram v. Chace (1812), 16 East, 209 ; Card- 

well v Lunas (1830), 2 M. & W. Ill ; Pitman v. Woodbury 

(1848), 3 Exch. 4 ; British Empire Assce. Co. v. Browne 

(1862), 12 C. B. 723 ; Morgan v.Piko (1864), 14 C. B. 473 ; 

Wood v. Copper Minor*’ Co. (1864), 14 C. B. 428. Mentd. 

Rouss v. Pioksley (I860), L. R. 1 Exch. 342 ; Clifford v. 

Watts (1870), 40 L. J. C. P. 36. 

887. .] — Bland v . Inman 

(1632), Cro. Car. 288 ; 79 E. It. 853. 

Annotation: — Mentd. Sachoverell v. Walker (1071), Freem. 

K. B. 16. 

888 . .] — Declaration in cove- 

nant on an indenture bearing date Mar. 25, 1838, 
made between pltf. & deft., whereby pltf. then 
demised to deft, a certain messuage, with the 
appurtenances, for the term of seven years, & 
deft, did thereby covenant with pltf. that he would 
yearly, & every year during the term, keep the 
premises in good repair, & give them up in good 
repair at the end of the term ; by virtue of winch 
demise deft, entered upon & enjoyed the demised 
premises. The breach laid was for not keeping 
the premises in repair during the term. Deft. 

leaded that his part of the indenture was executed 
y him after the alleged day of the execution 
thereof ; & that pltf.’s part was never executed 
by him, or by any agent of his thereunto lawfully 
authorised ; nor was there ever any demise of the 
premises to deft., nor was there ever any lease of 
any part of the premises put in writing & signed, or 
made, signed, sealed, or delivered by pltf., or by 
any agent of his thereunto lawfully authorised 
by writing or otherwise ; & that, although before 
the making of the indenture, to wit, on Mar. 25, 
1838, pltf. demised the premises for the term of one 
year, and so on from year to year, by virtue of 
which demise deft, entered & occupied the 
premises for a term, to wit, for nine years, which 
term had ended before the commencement of the 
suit, deft, never did occupy the premises under any 
demise from pltf. other than that last mentioned, 
or for any term granted by the indenture, & that 
there never was any consideration for the execution 


by deft., on his part, of the indenture, & that his 
covenant therein was void : — Held : a good answer 
to the action. — P itman v . Woodbury (1848), 3 
Exch. 4; 154 E. R. 732. 

Annotations : — Apld. Swatman v. Ambler (1852), 8 Exch. 72. 
Dtotd. Morgan v. Pike (1864), 14 C. B. 473. Refd. BritlBh 
Empire Assce. v. Browne (1862), 12 C. B. 723 ; Wood v. 
Copper Miners’ Co. (1854), 14 C. B. 428. Mentd. Cottee v. 
Richardson (1851), 7 Exch. 143 ; Wheatley v, Boyd 
(1851), 7 Exch. 20 ; Shepherd v. Hodsman (1852), 16 Jur. 
948 ; Toler v. Slater (1867), L. It. 3 Q. B. 42. 

389. .] — Debt upon an in- 

denture, dated Dec. 27, 1849, alleged to have been 
made between five comrs. of an inland navigation, 
under the authority of several Acts of Parliament 
on the one part, & deft, on the other part, whereby 
the comrs., as was alleged in the declaration, in 
consideration of the rent therein mentioned, 
demised the tolls of the navigation to deft, for one 
year, from Jan. 1, 1850, at the rent of £3,470, 
payable monthly, together with certain other 
payments, & deft, covenanted with the comrs., 
parties to the indenture, & also with the whole 
body of the comrs. of the navigation, as a separate 
covenant, for the due payment of the rent. The 
declaration then averred an entry by virtue of the 
demise, & the occupying & receiving the tolls during 
the entire year. Breach, the non-payment of 
the rent. Plea, that the comrs. , the lessors named 
in the indenture, never executed the lease, & that 
the entry & occupation was at the will of the 
comrs. only, & not under the demise. Replica- 
tion, that deft, had entered & had received & 
enjoyed the tolls, by the permission of the comrs., 
under the terms of the indenture : — Held : as the 
lessors had not executed the lease, the lessee had 
never received the consideration for which he had 
stipulated, namely a permanent estate during the 
demise, & under its terms ; & he was not liable to 
be sued upon liis covenant in that instrument. — 
Swatman v. Ambler (1852), 8 Exch. 72; 22 

L. J. Ex. 81 ; 19 L. T. O. S. 312 ; 155 E. R, 
1264. 

Annotations: — Distd. Morgan v. Piko (1854), 14 C. B. 473 ; 
How v. Greek (1864), 3 H. & C. 391 ; Toler v. Slater (1867), 
L. R. 3 Q. B. 42. Refd. Wood t*. Copper Miners’ Co. 
(1854), 14 C. B. 428 ; Morton v. Woods (1869), 38 
L. J. Q. B. 81 ; Dawes v. Dowling (1874), 22 W. R. 770. 
Mentd. Mcrrall r. Eccl. Comrs. of England (1869), 17 
W. R. 676. 

390. Lease not acknowledged by 

married woman.] — Husband & wife, seised in fee 
in right of the wife, in Apr. 1860 by indenture 
demised land to C. for seven years, & the lessee & 
defts. as his sureties covenanted to pay the rent 
dining the term. The deed was executed by all 
the parties, but the wife did not acknowledge it 
under 3 & 4 Will. 4, c. 74, s. 79, nor was the deed 
in conformity with 19 & 20 Viet. c. 120, s. 32. The 
lessee entered immediately & occupied till Aug. 
1866, when he left England. The husband died in 
Jan. 1866, & the wife died in Jan. 1867, having 
interfered in no way with the property. The 
exors. of the wife brought an action on the covenant 
against defts. to recover rent which accrued due 
in June, 1866 : — Held : the covenant bound defts., 
inasmuch as the lessors had executed the deed, so 
as to pass the term for which the lessee & defts. 
must be taken to have contracted & to which the 
covenant was annexed, viz. a term for seven years, 
terminable at the option of the wife on the husband 
dying during the term, & as the wife had done 
nothing to avoid the lease, but allowed the lessee 
to retain possession, the lease was subsisting up 
to her death, & pltfs. could therefore recover. — 
Toler v. Slater (1867), L. R. 3 Q. B. 42 ; 37 
L. J. Q. B. 33 ; 32 J. P. 406 ; 16 W. R. 124. 
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Sub -sect. 8. — Contemporaneous Execution. 

391. Priority determined by intention of parties.] 

— If it was necessary we ought to presume the 
lesser deed first executed to support the clear 
intent of the parties in a family settlement made 
for valuable consideration (Lord Mansfield, 
C.J.). — Taylor d. Atkyns v. Horde (1757), 1 
Burr. 00 ; 97 E. R. 190 ; affd. (1758), 6 Bro. Pari. 
Cas. 033. 

Annotations: — Mentd. Fairolaim d. Empson v. Shackleton 
(1770), 5 Burr. 2604 ; Doc d. Atkyns v. Horde (1777), 2 
Cowp. 689; Peaceable d. Hornblower v. Head (1801), 1 
East, 568 ; Doe d. Cook v. Danvers (1806), 3 Smith K. B. 
291 ; Jerritt v. Weare (1817), 3 Price, 575 ; Cholmondeley 
v. Clinton (1820), 2 Jac. & W. 1 ; Doe d. Maddock v. 
Lyncs (1824), 3 B. & C. 388; Cooke v. Yates (1827), 4 
Bing. 90 ; Doe d. Teynham v. Tyler (1830), 4 Moo. & P. 

29 ; Doe d. Douglas v. Lock (1835), 2 Ad. & El. 705 ; 
Doe d. Blight v . Pett (1840), 11 Ad. & El. 842 ; Doe d. 
Hartridgo v. Gilbert (1843), 5 Q. B. 423 ; Cannon v. 
Himington (1852), 12 O. B. 1 ; Be van v. Habgood (1860), 

30 L. J. Ch. 107 ; Simpson v. Fogo (1800), 8 W. It. 407 ; 
Howlett v. Tarte (1861), 31 L. J. C. P. 146 ; Shrewsbury 
v. Keightley (1865), 19 O. B. N. S. 606; Simpson v. 
Bathurst, Shepherd r. Bathurst (1869), 5 Ch. App. 193 ; 
Dos Barres v. Shey (1873), 29 L. T. 592 ; Lows v. Telford 
& Westray (1876), 45 L. J. Q. B. 613 ; Weller v. Stone 
(1885), 54 L. J. Ch. 497 ; Boyce r. Edbrooke, [1903] 1 Ch. 
836. 

392. .] — Where two deeds are executed on 

the same day, the ct. must inquire which was, in 
fact, executed first, but where there is anything 
in the deeds themselves to show an intention 
cither that they shall take effect pari passu, or 
even that the later deed shall take effect in priority 
to the former, then the ct. assumes the execution 
of the deeds to have been in such order as to give 
effect, to the manifest intention of the parties. — 
GARTSTDE V . SlLKSTONE & 1)01) WORTH COAL & 
Iron Co. (1882), 21 Oh. D. 702 ; 47 L. T. 7G ; 31 
W. R. 30 ; sub nom . Gartside r. Silk stone & 
Bods worth Collieries Co., Holden v. Silk- 
stone & Dodswortii Collieries Co., 51 J,. .1. Ch. 
828. 

Annotation : — Consd. James v. Boythorpc Colliery Co. 
(1890), 2 Meg. 55. 

393. Two independent mortgage deeds — 
Priority of holder of title deeds.] — Hopgood v . 
Ernest, No. 433, post. 

See, further , Mortgages. 


Californian Gold Mining Co. (1852), 18 Q. B. 
728 ; 7 Ry. & Can. Cas. 511 ; 21 L. J. Q. B. 327 ; 
19 L. T. O. S. 181 ; 17 Jur. 230 ; 118 E. R. 
275. 

Annotations : — Consd. Exchange Bank of Yarmouth v. 

Blethcn (1885), 10 App. Cas. 293. Retd. Stewart v. Anglo 

Californian Gold Mining Co. (1852), 18 Q. B. 736 ; Murray 

v. Bush (1873), L. R. 6 H. L. 37. 

395. .] — Not every attempt by a form of 

execution to restrain the full operation of a deed 
can be treated as a non-execution of it. 

Where a deed of assignment by debtors to a 
trustee for the benefit of all creditors who should 
execute the deed was executed by pltfs., who 
appended a note that they executed only in 
respect of certain claims, scheduled to the deed, 
& it appeared that subsequently thereto they 
received a sum of money from the trustee by 
virtue of their execution of the deed ; — Held : pltfs. 
were bound. The note did not amount to a refusal 
to execute, & pltfs., having received payment 
under the deed, could not be heard to repudiate 
it, <& deny their execution. — Exchange Bank of 
Yarmouth v. Blethen (1885), 10 App. Cas. 293 ; 
54 L. J. P. 27 ; 53 L. T. 537 ; 33 W. R. 801 ; 1 
T. L. R. 2(59, P. C. 

396. Execution excluding one clause.] — Wilkin- 
son v . Anglo Californian Gold Mining Co., 
No. 394, ante. 

397. Execution “ without prejudice ” to right 
under former deed.] — A deed by which a debtor 
assigned all liis property to a trustee for the benefit 
of liis creditors, was expressed to be intended to 
operate under 21 & 25 Viet. c. 134. By reason of 
some of the written assents necessary to make up 
the required majority being invalid, the deed 
could not operate under the Act : — Held : it was 
nevertheless good at common law to pass the 
property of the debtor to the trustee, it was not 
invalid for want of registration under 17 & 18 Viet, 
c. 55, & it could not be regarded as a mere 
escrow. 

A written assent to a deed intended to operate 
under 21 & 25 Viet. c. 134, appearing on its face 
to be given “without prejudice to the assenting 
creditors’ rights under a former deed ” is invalid, 
because qualified, & therefore tending to produce 
inequality. — J ohnson v. Ohenton (18(59), L. R. 4 
Exch. 107 ; 38 L. .T. Ex. 7(5 ; 19 L. T. 793 ; 17 
W. R. (575. 


Sub-sect. 9. — Partial or Qualified Execution. 

394. General rule.] — (1) A declaration alleged 
that defts. were a completely registered co. formed 
under a deed of settlement, & that pltf. became a 
subscriber for shares to be received by him as soon 
as defts. were completely registered, & had paid 
the deposit upon such shares, & that after the 
complete registration of defts., pltf. duly executed 
the deed of settlement except as to a certain pro- 
vision, & that by virtue of the premises & of 7 & 8 
Viet. c. 110, pltf. was entitled to have made out 
by defts. a certificate of the proprietorship of the 
shares so subscribed for by pltf. & alleged as a 
breach that defts. refused to deliver to him such 
certificate. The plea alleged that pltf. had not 
executed the deed of settlement : —He Id : the 
declaration showed no cause of action, as it must 
be taken to omit any allegation that pltf. had 
executed the deed of settlement. 

(2) There can be no such thing as a partial 
execution of a deed. — Wilkinson v Anglo 


Annotations : — Reid. Exchange Bank of Yarmouth v. 

Blethcn (1885), 10 App. Cas. 293. Mentd. He. Prior, 

Exp. Osenton (1869), 4 Ch. App. 090. 

398. Execution excluding certain items.] — 

Exchange Bank of Yarmouth v. Blethen, No. 
395, ante. 

399. Joint surety bond — Execution by one 
surety limiting amount of liability.] — C. & four 
others as sureties for him joined in a bond whereby 
they were jointly & severally bound to pltfs. in 
£150 in case C., who was employed by pltfs. as 
their agent, should fail to account for all moneys 
received by him for pltfs. By the terms of the 
bond the liability of E. & N. was limited to £50. 
N., who was the last to sign the bond, added after 
his signature the words £25 only. 0. having failed 
to account to pltfs. for moneys, pltfs. sued all defts. 
on the bond Held : the words added by N. were 
a material alteration, rendering the bond void 
against all deft** except C., including N. himself.— - 
Ellesmere Brewery Co. v. Cooper, [1896] 1 
Q. B. 75 ; 65 L. J. Q. B. 173 ; 73 L. T. 56 7 ; 44 


PART I. SECT. 5, SUB-SECT. 8. 

m. Rule in equity. ] — Courts of 
Equity so regard documents given 
contemporaneously & In one trails - 

j. — vol. xvn. 


action that, if one of them fixes a date 
& thereby gives a right to a time for 
payment which the others do not give 
the ct. will give to the whole that 


[leaning as to time which is given by 
he one document only.— M ubpiiy v. 
f ARTlN (1864), 1 W . W. 6c A H. 26.— 


Q 
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Deeds and Other Instruments. 


Sect. 5 . — Execution of deeds: Sub-sects. 9 & 10. 

Sect . 6: Sub-aecis. 1, 2 & 3.] 

W. R. 254 ; 12 T. L. R. 86 ; 40 Sol. Jo. 147 ; 1 
Com. Cas. 210. 

Annotations : — Consd. National Provincial Bank of England 
v. Braokenbury (1906), 22 T. L. R. 797. Reid. Re Denton’s 
Estate, Licenses Insce. Coron. & Guarantee Fund v. 
Denton, 11903) 2 Ch. 670 ; Stirling v. Burdett, [19111 2 
Oh. 418. 

Sub -sect, 10. — Additions and Alterations 

BEFORE AND AFTER EXECUTION. 

400. General rule.] — All that is written on an 
instrument under seal, according to the intention 
of the parties before execution, constitutes the 
deed. When therefore an allowance at the foot 
of an indenture of parish apprenticeship, purported 
to be signed by the signing justices before it was 
executed by any of the parties, & referred by the 
date & the names of the justices to the order of 
binding, & the indenture itself recited the approba- 
tion & consent of two justices, whose names were 
subscribed : — Held : such reference was a suffi- 
cient compliance with 56 Geo. 3, c, 139. — R. v . 
Aldbrough (Inhabitants) (1849), 13 Q. B. 190 ; 
3 Now Sess. Cas. 486 ; 18 L. J. M. 0. 81 ; 13 J. P. 
331 ; 13 .1 ui\ 322 ; 116 E. R. 1236. 

Annotation : — Reid. R. v. St. George’s, Bloomsbury (1855), 4 
E & B. 520. 

401. presumption as to time of making.] — As a 

deed cannot be altered after execution without 
fraud or wrong the presumption if an alteration 
appears *is that it was made before execution. — 
Doe d. Tatum v. Catomore (1851), 16 Q. B. 745 ; 
20 L. J. Q. B. 364 ; 17 L. T. O. S. 74 ; 15 J. P. 673 ; 
15 .lur. 728 ; 117 E. R. 1066. 

402. Whether part of deed — Addition after testi- 
monium — Before sealing.] — Anon. (1534), Beni. 1; 
Moore, K. B. 3 ; 73 E. R. 931. 

403. Interlineation.] — There is no proof 

when these words were interlined or that they were 
inserted by the direction of F. ; therefore I must 
look upon them as if they had been originally 
incorporated in the body of the deed (Reynolds, 
C.B.). — Fitzgerald v. Fauconberoe (Lord) 
(1729), Fitz-G. 207 ; 94 E. R. 722 ; affd. sub nom . 
Fauconberge (Lord) v . Fitzgerald (1730), 6 
Bro. Pari. Oas. 295, H. L. 

Annotations: — Mentd. Warrick v. Warrick (1745), 3 Atk. 
291 ; Hart v. Middlehurst (1746), 3 Atk. 371 ; Moody v. 
Matthews (1802), 7 Ves. 174 ; Barnett v. Wilson (1843), 2 
Y. & C. Ch. Cap. 407; Hipkin v. Wilson (1850), 15 
L. T. O. 8. 559 ; Heather v. O'Neil (1858), 2 Do G. k J. 
399 ; Dresser v. Norwood (1863), 14 C. B. N. 8. 574. 

404. Indorsement — Before sealing & 

delivery of deed — Indorsement attested but not 
sealed or signed.] — Halhed v. Mason (1738), West 
temp . Hard. 557 ; 25 E. R. 1084, L. 0. 

405. Made after signing of deed — 

Contemporaneous with sealing & delivery.] — 
Lybitrn v. Warrington (1816), 1 Stark. 162, N. P. 
Annotation : — Reid. Potter v. I. R. Comrs. (1854), 10 Exch. 

147. 

Indorsements on bonds.] — Sec Bonds, Vol. VII., 
p. 186, No*. 261-263 

Avoidanee of deeds by alteration.] — See Con- 
tract, Vol. XII., p. 359 et seg. 


Effect of filling up blanks after execution .] — See 

Contract, Vol. XII., pp. 361, 362, Nos. 3000-3012. 


Sect. 6.— POSITION OF PARTIES AND NON- 
PARTIES. 

Sub-sect. 1. — In General. 

406. General rule.] — S cudamore v . Vander- 
stene (1587), 2 Co. Inst. 673. 

Annotations .-—Consd. Storer v. Gordon (1814), 3 M. & S. 
308 ; Barford v. Stuckey (1820), 2 Brod. k Bing. 333. 
Retd. Vernon v. JefferleB (1740), 7 Mod. Rep. 358. Mentd. 
Zouch d. Abbot v. Parsons (1765), 3 Burr. 1794. 

407. .] — One party to a deed cannot cove- 

nant with another who is no party, but a mere 
stranger to it ; but one who is no party to a deed 
may covenant with another who is a party, & 
thereby oblige himself by sealing the deed (Holt, 
O.J.). — Salter v. Kidgly (1688), Carth. 76 ; 
Holt K. B. 210 ; 90 E. R. 648. 

Annotations : — Mentd. Bensley v. Burdon (1830), 8 L. J. 
O. S. Ch. 85 ; Right d. Jefterys v. Bucknell (1831), 2 
B. & Ad. 278. 

408. .] — A deed inter partes cannot operate 

as a release to strangers. — S torer v . Gordon 
(1814), 3 M. & S. 308 ; 105 E. R. 627. 

Annotations : — Reid. Barford v. Stuckey (1820), 2 Brod. & 
Bing. 333. Mentd. Fothergill v. Walton (1818), 8 Taunt. 
576. 

409. Beneficiary dead on deed becoming 
operative — No estate or interest passes.] — A deed 
cannot operate in favour of one who is dead at the 
time of its execution . — Re Tilt, Lampet v. Ken- 
nedy (1896), 74 L. T. 163 ; 12 T. L. R. 162 ; 40 
Sol. Jo. 224. 

Annotation : — Mentd. Re Ellenborough, Towry Law v. 
Burne, [1903] 1 Ch. 697. 

410. Party joined for specific purpose — Joinder 
for other purposes not Inferred — Unless clear 
intention shown.] — A party who joins in a deed 
for a specific purpose cannot be treated as having 
joined for a totally different purpose, or as having 
thereby dealt with any property, unless a clear 
intention to do so appears. — Re Horsfall, 
IIudleston v. Crofton, [1911] 2 Cli. 63; 80 

L. J. Ch. 480 ; 101 L. T. 590. 

Annotation : — Consd. Re Sugden, Sugden v. Walker (1917), 
86 L. J. Ch. 447. 

411. Each party must take one part of Inden- 
ture.] — Where there are several paities to a 
deed of the 1st, 2nd, A 3rd parts respectively, it 
is supposed in point of law that each takes a part 
{per Cur.). — Hodgson v. Warden (1844), 13 

M. & W. 22 ; 13 L. J. Ex. 257 ; 153 E. R. 9 ; sub 
nom . Hodgson v. Walker, 3 L. T. O. S. 164. 

Non-execution by party.] — See Sect. 5, sub-sect. 
7, ante. 

Under deeds of arrangement .] — See Bankruptcy, 

Vol. V., pp. 1098-1190. 


Sub-sect. 2. — Under Deed Poll. 

Effect of non-execution by some parties, see 
Sect. 5, sub-sect. 7, ante . 

412. Right of action against person executing.] 

— Lowther v. Kelly, No. 85, ante. * 


PART I. SECT. 5, SUB-SECT. 10. 

n. Whether part of deed — Indorse- 
ment. 1 — A memorandum indorsed upon 
a deed, hut not proved or admitted t-o 
have been so indorsed at the time of tho 
execution of the deed cannot, even if 
consistent therewith, be read as if 
incorporated with it. — McDonald t?. 
Blois (1873), 9 N. S. R. 298.— CAN. 

4081. Interlineation.] — Inter- 
lineations in a lease, coming out of the 
custody of the lessee : — Held : part of 
the instrument. — S tuddart v. Neylan 
(1841), 1 Leg. Rep. 142.— IR. 


I 403 ii. .] — pltf. produced 

1 & proved a lease in which words were 
I interlined. & it appeared they had been 
introduced with the consent of the 
grantee of the reversion; — Held: the 
interlineation formed part of the lease. 
—Studdart v. Neylan (1842), 5 1. L. R. 

I 116. — IR. 

I PART I. SECT. 6, SUB-SECT. 1. 

406 i. General rule.) — A third party 
j cannot call for execution of a provision 
which is a mere contract between the 
parties to a deed. — B urris v. Rhind 
! (1899), 29 S. C. R. 498.— CAN. 


406 ii. .] — No action oan lie 

against a person on an agreement 
under seal not signed by him even if it 
was for his benefit. — P orter v. Pelton 
(1903), 33 S. C. R. 449.— CAN. 

406 iii. .] — No person can be 

sued upon an instrument under seal, 
made inter partes , who is not a party 
to the deed. — M‘A rdle v. Irish Iodine 
Co. (1864), 15 I. C. L. R. 146, 153.— 
IR. 

PART I. SECT. 6, SUB-SECT. 2 . 

o. Whether right of action by 
person executing. } — A., by deed poll, 
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413. .] — A deed poll may be so constructed 

as to give a right of action against the person who 
executed it. — G ardner v. Lachlan (1836), 8 
Sim. 123 ; Donnelly, 119 ; 69 E. R. 49 ; on appeal 
(1838), 4 My. & Or. 129, L. 0. 

Annotation: — Mentd. Cooke v. Hemming (1868), L. It. 3 

C. P. 334. 

414. Who may take benefit — Covenantee — 
Not named — Deed indented but not Inter partes.] 

— Cooker v. Child (1673), 2 Lev. 74 ; 83 E. R. 
456 ; sub nom. Coder v. Childe, 3 Keb. 94 ; sub 
nom. Coker v. Child, 3 Keb. 115. 

Annotations: — Refd. Gilby v. Copley (1683), 3 Lev. 139; 

Vernon v. Jefferies (1740), 7 Mod. Rep. 358 ; Barford r. 

Stuckey (1820), 5 Moore, C. P. 23. Mentd. Joddrell v. 

Heathcot (1709), 11 Mod. Rep. 258 ; Smith v. Scott 

(1859), 6 C. B. N. S. 771. 

415. .] — Though covenant may 

be brought on a deed poll, yet the party must be 
named in the deed ( per Cur.). — Green v. Horne 
(1694), 1 Salk. 197 ; Comb. 219 ; 91 E. R. 177. 
Annotation : — Consd. Sunderland Marino Insce. v. Kearney 

(1851), 16 Q. B. 925. | 

416. Otherwise sufficiently de- ! 

scribed.] — It is not absolutely necessary in order j 
that a person may be joined as a co-pltf. in an 1 
action on a deed j>oll that he should be specifically ; 
named by name in the deed, as a person interested I 
in it, if he be so designated that it cannot be mis- | 
taken that it was lie who was interested. — Sunder- j 
land Marine Insurance Co. v. Kearney (1851), ' 
16 Q. B. 925 ; 20 L. J. Q. B. 417 ; 18 L. T. O. S. j 
33 ; 15 Jur. 1000 ; 117 E. R. 1136. | 

Annotations : — Mentd. Metcalfe v. Hothorington (1855), 11 j 

Exch. 257 ; Gresty v. Gibson (1866), 13 L. T. 676. 

417. Described under trading name.] 

— An action may be maintained upon a bond ex- 
pressed to be payable to a mercantile firm, by the 
persons who actually constituted the firm when 
the bond was executed. — Holler v. Lambert 
(1810), 2 Camp. 548, N. P. 


Sub-sect. 3. — Under Indentures. 

418. Assurance of land — Position at common 
law — Immediate interest to parties only — Stranger 
might take remainder interest.] — Windsmore v . 
Hobart (1585), Hob. 313 ; 80 E. li. 456 ; sub nom . 
Winsmore v. Hobart, Hut. 87. 

Annotations : — Refd. Gainsford v. Griffith (1667), 1 Saund. 
58 ; Ungly r. Peale (1711), 2 Eq. Cas. Abr. 358. 

419. .] — Roe d. Wilkin- 

son v. Tranmarr, No. 988, post 


420. Rights under oovenants — Position at 
common law— Attached only to parties.]— Covenant 
lies on a deed of composition with creditors, by 
one of two partners who signs the deed in the name 
of his firm Sc sets his seal thereto, for non-payment 
of an instalment due on a partnership debt ; for 
the other partner, not being a party to the deed, 
cannot join in covenant. — Metcalfe v. Rycroft 
(1817), 6 M, & S. 75 ; 105 E. R. 1171. 

Annotations : — Refd. Re Smith 8c Laxton, Ex p. Cockbum 

(1863), 3 New Rep. 227 ; Dewhirst v. Jones (1864). 3 

H. 8c C. 60. 

421. .] — Whore, by indenture 

between A. & B. of the first part, C. of the second 
part, Sc D. of the third part, A. Sc B. did, with the 
assent of C., demise to D. for years, yielding Sc 
paying a certain rent to E. & the heirs of his body, 
Sc 1). covenanted with A. Sc B. Sc E. to pay the rent, 
Sc to repair, etc. : — Held : E. could not join with 
A. & B. in an action of covenant against D. for 
non-payment of rent Sc not repairing.— -Southamp- 
ton (Lord) v. Brown (H27), 6 B. Sc C. 718; 5 
L. J. O. S. K. B. 253 ; 108 10. R. 615. 

422. Position in equity — Attached only to 

parties.] — Colyear v . Mulgrave (Countess), 
Colye a r v. Brundrett Sc Waller (1836), 2 
Keen. 81 ; 5 L. J, Ch. 335 ; 48 E. It. 559. 
Annotations : — Consd. Pago v. Cox (1852), 10 Hare 163. 

Refd. Davenport v. Bishopp (1843), 2 Y. & C. Ch. Cag. 

451 ; Fletcher v. Fletcher (1844), 4 Haro 67 ; Kekowioh 

v. Manning (1851), 1 De G. M. 8c G. 176 ; Re D’Augibau, 

Andrews t>. Andrews (1880), 15 Ch. D. 228 ; Rc Baker, 

Collins v. Rhodes, Re Seaman, Rhodes v. Wish (1881). 

44 L. T. 414 ; Re Flavoll, Murray v. Flavell (1883), 25 

Ch. D. 81) ; Pullan v. Koe. [1913] 1 Ch. 9. 

See, now, Real Property Act, 1845 (c. 106), s. 5. 

423. Party signing deed but not entering 

Into covenant.] — Beneficial interest in a lease of 
premises, accompanied by occupation Sc payment 
of rent by a widow, party to the lease, but whose 
husband, also a party, had alone entered into 
covenants to repair Sc had died before the expira- 
tion of the term, creates no contract between the 
widow Sc the lessor legally binding her to perform 
the covenants in the lease, nor does it create any 
like equitable liability, notwithstanding a declara- 
tion in the lease by the husband that he held the 
premises as trustee for his wife as part of her 
separate estate. — Ramage v . Womack, [19001 
1 Q. B. 116 ; 69 L. J. Q. B. 40 ; 81 L. T. 526 ; 16 
T. L. R. 63. 

Anrujtation : — Mentd. nand v. Blow, [1901] 2 Ch. 721. 

Running with the land.] — See Landlord Sc 

Tenant ; Sale of Land. 

424. Grant of easement — Enjoyment by licensees 


agreed to make & haul all the timber 
he could find on B.’s permit, for which 
B. was to allow him whatever the 
timber sold for, & that all tho timber 
got should bo tho property of B. : — 
Held : there was no mutuality, & 
B. acquired no property in tho timber 
without a delivery. — Coombeh v. 
Hatheway (1847), 3 Kerr, 592. — 
CAN. 

PART I. SECT. 6, SUB-SECT. 3. 

420 i. Rights under covenants — Posi- 
tion at common law — Attached only to 
parties. ] — An heir cannot sue on a 
covenant entered into with the 
ancestor, to convey land to him, his 
heirs & assigns, the heir not being 
mentioned in the covenant, & the 
breach having taken place in tho 
ancestor’s lifetime. — Goodalx v . 
Elmsley (1841), 1 U. C. R. 457.— CAN. 

420 ii. .]— Pltf. de- 

clared against the heir of W. upon W.’s 
covenant to teach & board 8c lodge 
pltf. a specified period, 8c that in cose 
of W.*s death her heirs, exors., 8c 
administrators should perform the 
oovenant : — Held : by the form of the I 


covenant tiie heir was not bound. — 
; Frazer v. Wright (1858), 10 U. C. It. 
! 514.— CAN. 

j 420 iii. .J— A deed in 

1 favour of a third person not a party 
to it cannot be sustained. — Dawson v. 
j Dawson (1866), 12 Gr. 278.— CAN. 

420 iv. .] — Re 

McMillan (1889), 17 O. R. 344.— 
| CAN. 

i 420 v. .] — A covenant 

| in a bishop’s lease, that if the lessee 
! should grind grain growing on the 
remises at any mill save the mill 
elonging to the bishop, then the 
lessee should pay the bishop, Sc his 
successors, five shillings for each 
barrel of grain so ground, as if the 
same had been due for rent, is not 
personal to the lessor, but the right 
to sue thereon passes to his successor. — 
Raphoe (Bp.) v. Hawkbsworth 
(1828), 1 Hud. & B. 606.— IR. 

420 vi. .J — A covenant 

against the acts of heirs & assigns 
does not regard the tenant in tail. — 
Lambert v. Lambert (1853), 0 Ir. Jur. 
37. — IR. 


| 420 vii. .} — Butler 

| v. Archer (1850), 12 I. 0. L. R. 104. — 

I IR. 

I 420viii. .] — In a lease 

the tenant covenanted in a certain 
event to pay tho laudlord a sum of 
money. The tenant assigned, the 
j assignee agreeing to indemnify him 
1 against tho covenants in the agreement : 

I Held : the lessor could not enforce the 
1 covenant directly against the assignee. 
— Gray v. Parker (1887), 6 N. Z. L. R. 
226. — N.Z. 

422 1 . Position in equity. 1 — 

Where the effect of a contract is to give 
a stranger to it a beneficial right there- 
under, he may enforce such right by 
action. — Moot v. Gibson (1891), 21 
O. R. 248.— CAN. 

I 422 ii. . ] — A person not 

; named as a party to a covenant is 
nevertheless entitled to maintain an 
! action upon It if ho takes a beneficial 
! right under it in the character of 
S cestui que trust, the covenantee standing 
; to him in the relation of trustee. — 
i Kelly v . Larkin & Garter, [1910] 2 
i I. R. 550.— IR. 
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Sect . 6. — Po8ition of parties and non-partis : Sttb- 
sect. 3. Sects. 6, 7 8 : Sub-sects. 1 , 2, 3, 4 < fc 5.] 

of grantee— Although not named in grant.]— A 

grant of a right of way extends to all licensees 
of the grantee, even though licensees are not ex- 
pressly mentioned in the grant. — Baxendale v. 
North Lambeth Liberal & Radical Club, Ltd., 
[1902] 2 Ch. 427 ; 71 L. J. Oh. 806 ; 87 L. T. 161 ; 
50 W. R. 650 ; 18 T. L. R. 700 ; 46 Sol. Jo. 616. 

Annotation : — Mentd. Hammond v. Prentice, [1920] 1 Ch. 
201 . 


Sect. 7.— FROM WHAT TIME DEED EFFECTIVE. 

From time of execution — Deed retained by 
grantor.] — See Sect. 5, sub-sect. 3, ante. 

Contemporaneous execution — Priority deter- 
mined by Intention of parties .] — See Sect, 5, sub- 
sect. 8, ante. 

Whether date essential to validity of deed .] — See 

Sect. 4, sub-sect. 4, ante. 

Interpretation of date.] — See Part HI., Sect. 6, 
post. 

Delivery as essential formality in execution of 
deeds.] — See Sect. 5, sub-sect. 1, 1)., ante. 

Delivery as escrow .] — See Sect. 5, sub-sect. 2, 
ante. 

425. From time of delivery — Not from date 
mentioned in deed.] — EIedley v. Joans (1572), 3 
Dyer, 307 a ; 73 E. R. 693. 

Annotations .—Retd. Stone v. Bale (16 '3), 3 Lev. 348 ; 
Dottrell v. Summers (1828), 2 Y. & J. **»7. 

426. .] — Indentures of demise were 

ingrossed bearing date May 26, of land in L. to 
have & to hold for t-lirce years from henceforth, & 
the indentures were delivered on June 20 following : 
— Held : from henceforth should be accounted 
from the day of the delivery of the indentures, & 
not by any computation of date.— Clayton’s 
Case (1585), 5 Co. Rep. 1 a ; 77 E. R. 48. 
Annotations : — Consd. Stoclo v. Mart (1826), 4 I). & C. 272. 

Retd. Obey v. Hicks (1610), Cro. Jac. 263; Bellasis v. 
Heater (1697), 1 Ld. Raym. 280; Pugh v. Leeds (1777), 
2 Cowp. 714 ; Browne v. Burton (1848), 2 Saund. & C. 
220 ; Sideboihain v. Holland, [1895] 1 Q. It 378. Mentd. 
Hemming i\ Brabaaon (1C60), O. Bridg. 1 ; Licfo i\ 
Baltingstone (1674), 1 Mod. Rod. 189; It. v. Bethel 
(1695), 5 Mod. Rep. 19 ; Reynolds i\ Thorpe (1728), 2 
Stra. 796 ; Oooko v. ncmmiiwr (1868), 18 L. T. 772 ; 
Galula v. Pinttin (1911), 101 L. T. 574. 

427. .] — A prebendary made a lease* 

for life to hold from tlie date* of the lease* ; — Held : 
from the date meant from delivery. — Hatter v. 
Ashe (1696), 3 Lev. 438 ; l 1x1. Raym. 84 ; 83 
E. R. 770 ; sub now. Haths r. Asit, 2 Salk. 413. 
Annotations: — Reid. Pugh v. Leeds (1777), 2 Cowp. 714; 

Ackland v. Lutley (1839), 9 Ad. & El. 879. 

428 . .] — Time of delivery is t he im- 

portant. time when it. takes its effect as a deed 


(Lord Ellenborough, C.J.). — Hall v . Cazenove 
(1804), 4 East, 477 ; 1 Smith, K. B. 272 ; 102 
E. R. 913. 

Annotations : — Reid. lie Slater, Ex p. Slater (1897), 76 L. T. 
529. Mentd. Tarrabochia v Hickie (1856), 1 H. & N. 
183 ; Reffell v. Reffell (1866), L. It. 1 P. & D. 139. 

429. .] — A lease purported on the 

face of it to have been made on Mar. 25, 1783, 
habendum to the lessee from Mar. 25 last past for 
35 years. There was evidence to show that the 
lease was not executed until after Mar. 25, 1783 ; — 
Held : it took effect from the time of delivery, & 
not from the day of the date. — Steele v. Mart 
(1825), 4 B. & C. 272 ; 6 Dow. & Uy. K. B. 392 ; 
107 E. Jt. 1060. 

Annotations : — Apld. Browne v. Burton (1847), 5 Dow. & L. 
289. Refd. Re Slater, Ex p. Slater (1897), 76 L. T. 529. 

430. .] — A deed or other writing 

must be taken to speak from the time of the 
execution, & not from the date apparent on the 
face of it (Patteson, J.). — Browne v. Burton 
(1817), 5 Dow. & L. 289 ; 2 Saund. & 0. 220 ; 17 
L . .T. Q. B. 19 ; 12 Jur. 97. 

431. .] — The deed must be taken to 

speak from the time of its execution (Pollock, 
O.B.). — Jayne v. Hughes (1851), 10 Exeh. 430; 
24 L. J. Ex. 115 ; 24 L. T. O. S. 1 10 ; 3 W. R. 65 ; 
3 C. L. R. 188 ; 156 E. R. 504. 

Annotation : — Mentd. Reffell r. Reffell (1866), L. R. 1 P. & D. 
139. 

432. .] — The deed speaks from (.he 

time not of its date but of its delivery ( per Cult.). — 
Taylor v. McCalmont (1855), 26 L. T. O. S. 93 ; 

1 W. R. 59. 

433. .] — Where, by reason of the 

contemporaneous delivery of their mtge. deeds, 
two independent mtgees. are jointly seised of the 
legal estate, but one of them has received the title 
deeds without notice of the other’s title while the 
other has neither claimed the deeds nor made 
any inquiry for them, tlie part y holding the deeds 
is entitled in equity to priority over the other, 
whose gross negligence disent itles him from deriving 
any benefit in equity from his legal title ; & this, 
though the negligence is not. that of the mtgcc. 
himself, but of his solr. 

A deed takes effect from its delivery only 
(Wood, V.-C.). — Hopgood v. Ernest (1865), 3 
De (1. J. & Nm. 116 ; 13 W. R. 1001 ; 46 E. R, 
581, L. J.J. 

Annotations : — Mentd. JTopgood r. Parkin (1870), L. R. 11 
Kq. 74 ; Berwick r. Price, [1905] 1 Ch. 632. 

434. Presumption of delivery on date mentioned 
in deed — In absence of evidence to contrary.] — 

Oshky v. Hicks (1610), Cro. Jac. 263; 79 E. R. 
227. 

Annotations : — Refd. Lewie v. Helliar (1G67), 2 Keb. 377 ; 
Pullen t*. Benson (1698), 2 Salk. 628 ; Steele v. Mart 
(1825), 4 B. & C. 272 ; Re Slater, Et p. Slater (1897), 76 
L. T. 529. 
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425 1. From time of delivery — Not 
from date mentioned in deed.] — Dor cl. 
Bridges v. Quint (1828), (1825-1897), 
N. B. Dig. 683.— CAN. 

425 ii. .] — Pltf., by lcaae, 

consist in# of seven sheets, & bearing . 
date Mar. 15, 1862, demised premises i 
to W. On July 21 following, this 
lease was cancelled by an instrument i 
under seal ; the second & fourth 
sheets were taken out & re -placed by 
others, & it was re -executed & re- 
delivered without any other alteration. '] 
As it then stood, it was dated as before, I 
to hold " from the 1st day of April ! 
now next, ” for nine years, * • from thence ; 
next ensuing/* at a yearly rent, pay- j 
able ** In advance, that is to say, on 
the 1st of April, 1862, & on the 1st t 
April in each year during the term ** ; j 
the conclusion being that the parties 1 


had thereunto sot their hands & seals, 
“ the clay & year iirst above written *’ : 
— field : the lease took effect from 
tho delivery, on July 21, 1862, not 
from the date ; that the term began 
on Apr. 1, 1863. — Bei.l r. McKindsey 
(1865), 3 E. & A. 9.— CAN. 

425 iii. .] — The erasure of 

the date is not to be presumed to have 
been made after execution ; but even 
if it were, tlie deed takes effect from its 
delivery. — F raser r. Fraser (1864), 
14 C. P. 70.— CAN. 

425 iv. .] — R. v. Grand 

Falls, Ex p. Grand Falls Co., Ltd. 
(1913), 13 E. L. R. 240 ; 42 N. B. R. 
122.— CAN. 

434 i. Presumption of delivery on 
date mentioned % n deed — In absence of 
evidence, to contrary .] — Meagher r. 
Coleman (1880), 1 R. & G. 271- 

CAN. 


434 ii. . ] — A deed purport 

ing to have been signed, sealed & de- 
livered is complete & binding as from 
the date of execution, unless there 
remains some act to be done by the 
other party to declare his adoption 
of it. — E lbon v. North American 
Life Assurance Co. (1902), 41 B. C. R. 
474 ; affd. 33 S. C. R. 383.— CAN. 

434 iii. . }— It is open to tho 

parties to a ease to agree that the 
period of tenancy should be reckoned 
from a date different from that on which 
the lease is executed. — A rijnachella 
Chettiar v. Ramiah Naidu (1906), 
I. L. R. 30 Mad: 109.— IND. 

p. From time of registry — Not 
from, date mentioned in deed.] — The 
registration of a mtge. does not cause 
it to relate back to its date. Such 
i mtge. takes effect only from its registry. 
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485. .]— Stone v. Bale (1C93), 3 

Lev. 348 ; 83 E. B. 724. 

Annotation : — Reid. Hall v. Cazonove (1804), 4 East, 477. 

436 . .] — Stone v. Grubbam (1614), 

1 Roll. Rep. 3 ; 2 Bulst. 225 ; 81 E. R. 285. 
Annotations: — Mentd. Ryall v. Rolle (1749), 1 Atk. 165: 
Edwards v. Harben (1788), 2 Term Rep. 587 ; lteed v. 
Wilmott (1831), 5 Moo. & P. 553. 


Sect. 8.— AVOIDANCE OF AND DEFENCES TO 
ACTIONS ON DEEDS. 

Sub-sect. 1. — In General. 

437. Grantor without Interest at time of grant.] 

— VVivel’s Case (1615), 1 Ilob. 45 ; 80 E. It. 195. 
Annotations : — Reid. Pooler. Haskey (1663), O. Bridg. 364 ; 
Right d. Jefferys v. Bucknell (1831), 2 B. & Ad. 278. 
Mentd. Whitfield v. Fausset (1750), 1 Ves. Sen. 387 ; 
Seymour v. Vomon (1864), 33 L. J. Ch. 690. 

438. Jurisdiction of court to set aside — Void 

6 voidable deeds.] — If a deed is dearly void on 
the face of it, this ct. has no jurisdiction to set it 
aside ; all ter if voidable only, when the ct. will 
set it aside, if necessary, & upon terms. — Burgess 
v. Richardson (1801 ),*29 Boav. 187 ; *1 L. T. 316 ; 

7 .1 ur. N. S. 1178 ; 9 W. R. 512 ; 51 E. R. 716. 
Avoidance of annuity deeds.] — Sec Rentciiarges 

& Annuities. 


Sub-sect. 2. - Alteration and Erasure. 

See Contract. Vol. XII., pp. 3(30-365, 306-368, 
Nos. 2990-3034, 3045-3074. 

Alteration in memorandum of association.] — 

Sec Companies. 

Issue of debentures in blank.] — See Companies. 
Transfer of shares In blank.] — Sec Companies. 
Execution in blank.] — Sec Sect. 5, sub-sect. 1, 
ante . 


S ub -sect. 3 . — Can chelation. 

439. By court — Of forged deed.] — Gerrakd r. 
Phitton (1663), 1 Sid. 170 ; 82 E. R. 1038. 

440. .] — Masters v. Braban (1735), 

1 Russ. 560, n. ; 38 E. it. 216. 

Annotation : — Apprvd. Pcako v. Ilighflcld (1826), 1 Russ. 
559. 

441. .] — The ct. lias jurisdiction to 

declare an instrument forged, to order it to be 
delivered up. — P eake v. Richfield (1826), 1 
Russ. 559 ; 38 E. R. 216. 

442. Court of equity — Agreement relating to 
land — In absence of fraud.] — A ct. of equity will 
not, in the absence of fraud, entertain a bill for 
the cancellation of an agreement in writing 


relating to land. — Onions v. Cohen (1865), 2 
Hem. & M. 354 ; 5 New Rep. 400 ; 34 L. J. Ch. 
338 ; 12 L. T. 15 ; 11 Jur. N. S. 198 ; 13 W. R. 
420 ; 71 E. R. 501. 

Annotation : — Gonad. Panama & South Paciflo Telegraph 
Co. v. India Rubber, Gutta Peroha & Telegraph Works 
Co. (1875), 10 Ch. App. 520, n. 

Of releases & bond granted in award.]— See 

Arbitration, Vol. II., p. 551, No. 1828. 

Loss or destruction of deeds.] — See Sub-sect. 11, 
post. 

Rescission of deeds.] — See Sub-sect. 20, post. 
Effect of cancellation, rescission or loss & 
destruction of deeds.] — See Sect. 10, post. 

Cancellation of bonds.] — See Bonds, Vol. VII., 
pp. 234, 235, Nos. 702, 769. 


Sub-sect. 4. — Coverture. 
See Husband & Wife. 


Sub-sect. 5. — Deed executed without being 

RE/ 1) OR UNDERSTOOD. 

See , generally , Equity ; Misrepresentation & 
Fraud ; Mistake. 

443. General rule.] — In the absence of evidence 
to the contrary there is a legal presumption that 
a man knows the contents of a deed wliicli ho 
executes.- -Re Cooper., Cooper v. Vesey (1882), 
20 Ch. D. Oil ; 51 L. J. Ch. 802 ; 47 L. T. 89 ; 30 
W, R. 648, C. A. 

Annotations : — Mentd. Manners v. Mew (1885), 29 Ch. D. 
725 ; Brocklo^by v. Temperance Bldg. 8oc. (1893), 2 R. 
594 ; He Ingham, Jones v. Ingham, 11893] 1 Ch. 352 ; 
He Do Leeuw, Jukons v. Central Advance & Discount 
Corpn., 11922 J 2 Ch. 540. 

444. Without being read.]— A non. (1684), 

Skin. 159 ; 90 E. R. 74. 

445. .] — Bath (Earl) v. Mountagije 

(Earl) (1693), 3 Cas. in Ch. 55 ; 22 E. R. 963 ; 
sub nom. Albemarle (Duchess) & Monk v. Bath 
(Earl), 2 Ereem. Ch. J93 ; Nets. 196 ; sub nom. 
Albemarle’s (Duke) Case, Mountague (Earl) 
v. Bath (Earl), 2 Rep. (Hi. 417. 

Annotations: — Reid. Bonnet v. Vado (1742), 2 AUc. 324 ; 
Griffin v. Nansen (1798), 4 Vcs. 344. Mentd. Bertie v. 
Faulk land (1098), 3 Cas. in Ch. 129; Piggott v. Pcnriee 
(1716), 1 Com. 250 ; Bagot v. Oughton (1726), Fortes. Rep. 
332 ; Fitzgerald v. Faucouberge (1731), Fitz-G. 207 ; 
Hervey v. Horvev (1739), 1 Atk. 561 ; Middleton v. 
Pryor (1760), Amb. 391 ; Chapman v. Gibson (1791), 3 
Bro. C. V. 229 ; Cholmondolcy v. Clinton (1820), 2 Jac. & 
W. 1 ; Haynes v. Haynes (1861), 1 Drew & Srn. 420. 

446 . Acts of party recognising validity 

of deed.] — A. took shares in a joint stock co. upon 
the assurance by a clerk of the co. that he would 
incur no liability beyond the paid up capital of £1 
per share, & signed the deed of settlement without 


— Fkkhan v. Bank of Toronto (I860), 
10 C. 1\ 32.— CAN. 

q. .] — Suaw v. Gault 

(1860), 10 C. P. 236.— CAN. 

r. ]. — Haioht v. McInnis 

(1801), 11 C. P. 518.— CAN. 

s. .] — Pltf. was deft, ’s j 

tenant of premises in T. Deft, sold 
the premises. The deed, dated Oct. 23, 
was executed on Nov. 15. The deed 
was registered on Nov. 29 v—Iitld : 
the deed did not become operative 
from its original delivery by relation 
back. — Oliver v. Mowat (1874), 34 
U. C. R. 472.— CAN. 

t. .] — A deed, by common 

law, has effect from the date of 
its execution, but the registry act 
provides, it shall have priority only 
from the date of its registration. — 
Crymblk v. Adair, 11818] Beat. 122, 


123.— IR. 

a . .] — Pattison v. Tingle y 

(1863), 5 All. 553.— CAN. 

PART I. SECT. 8, SUB-SECT. 3. 

b. Genet al rule.) — The ct. will, in 
a proper case, order a deed id bo 
cancelled. — Harkin v . Rabidon (1859), 
7 Gr. 243.— CAN. 

PART I. SECT. 8, SUB-SECT. 5. 

443 i. General rule. ] — Where a person 
| signs papers without taking ordinary 
precautions ho cannot afterwards 
plead not to have known what he was 
doing. — C heksman v. Corkv (1913), 
13 E. L. II. 409.— CAN. 

443 iL -. ] — Every one who is of 

sufficient age & entitled to execute a 
deed, whether ho be an infant or a 


nan of full ago, & who executes a deed, 
nust be treated as knowing the con- 
onts of the instrument which ho 
(xocutes, whether that instrument be 
midablo or not. 

Where a party knowingly executes a 
lecd & knows ho is receiving a 
>eneflt under it, & does not choose to 
ook into it & see to what extent it 
lay harm him, & how it may affect 
ny property that may bo coming to 
lin, that cannot, years afLor, bo taken 
s an excuse for his not having exercised 
is right of disaffirmance. — D ba v . 
'arehin (1899), 8 Nfld. L. R. 187. — 
FLD. 

444 i. Without being read.]— A doed 
recuted by a person making his mark 
not invalidated by the more omission 
> read it over to him. — D oe a. 
i guard v. Millard (1840), (1823- 
)00), 1 Ont. Dig. 1880.— CAN. 
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Sect. 8 . — Avoidance of and defences to actions on 
deeds: Sub-sect. 5.] 

reading it. At the time of his signing the deed 
it contained a false sheet limiting the liability of 
shareholders to the amount of their shares, this 
clause not being contained in the deed as originally 
registered. The deed was never examined by A., 
& he received dividends upon his shares, &> con- 
tinued to hold them until the company was wound 
up i—Held : A., who had signed the deed without 
examination, & had continued to receive dividends, 
holding himself out to the public as a shareholder, 
could not escape from liability as a contributory. — 
Be Athenaeum Life Assurance Society, Shef- 
field’s Case (1859), John. 461 ; 28 L. J. Ch. 825 ; 
82 L. T. O. S. 810 ; 5 Jur. N. S. 21(5 ; 7 W. It. 
214 ; 70 E. R. 499. 

447. .] — Alliance Credit Bank of 

London v . Owen (1908), Times , May 27. 

448. Party illiterate or blind — Deed read 

over falsely.] — Shultek’s Case (1011), 12 Co. Itep. 
90; 77 E. R. 1800. 

Annotation: — Refd. Bigot's Case (1615), 11 Co. Rep. 26 b. 

449. — — .] — It seems plain on 

principle & on authority that if a blind man, or a 
man who cannot read or who for some reason not 
implying negligence forbears to read, has a written 
contract falsely read over to him, the reader 
misreading to such a degree that the written con- 
tract is. of a nature altogether different from the 
contract pretended to be read from the paper 
which the blind or illiterate man af- or wards signs, 
then, at least, if there be no negligence, the 
signature so obtained is of no force ; & it is 

invalid (Byles, J.). — Foster v. Mackinnon 
(1809), L. R. 4 C. P. 704 ; 38 L. J. C. P. 310 ; 20 
L. T. 887 ; 17 W. R. 1105. 

Annotations: — Consd. Howatson v. Webb (1907), 97 L. T. 


730. Refd. Favell v. Wright (1891), 04 L. T. 85 ; Lewis 
v. Clay (1897), 67 L. J. Q. B. 224 ; Lloyd v. Grace, Smith, 
[1911] 2 K. B. 489. Mentd. Soc. G6n6rale v. Metropolitan 
Bank (1873), 27 L. T. 849 ; Clever v. Klrkman (1875), 33 
L. T. 672 ; London & South Western Bank v. Wentworth 
(1880), 5 Ex. D. 96 ; Onward Bldg. Soc. v. Smithson, 
118933 1 Ch. 1 ; Herdraan v. Wheeler, [1902] 1 K. B. 361 ; 
Bagot v. Chapman, [1907] 2 Ch. 222 ; Chaplin v. Bram- 
mall, [1908] 1 K. B. 233 ; Carlisle & Cumberland Banking 
Co. v. Bragg, [191i] 1 K. B. 489 ; Roe v. Naylor (1918), 
87 L. J, K. B. 958. 

450. Without being understood — Party incapable 
of understanding.] — On a question whether a deed 
was void in law on the ground of unsoundness of 
mind in the person by whom it was executed, the 
judge directed the jury tliat the question for them 
to try was, whether B. was a person of sound mind 
or not ; & that to constitute such unsoundness of 
mind as should avoid a deed at law, the person 
executing must be incapable of understanding & 
acting in the ordinary affairs of life. — Ball v. 
Mannin (1829), 3 Bli. N. S. 1 ; 1 Dow. & 01. 380 ; 
6 E. R. 568. 


Annotation : — Mentd. It. v. O'Connell (1844), 5 State Tr. 

N. S. 1. 

451. Without being understood — Party ignorant 
of rights.] — Where a person had been induced to 
sign an agreement for compromise to release her 
rights, in consideration of an annuity, to an estate 
which had been devised to her by will, on the 
ground that it had not been well executed, & it 
having appeared, subsequent to such agreement, 
that there was a former will containing a similar 
devise to the same party, & well executed, of which 
she had not an adequate knowledge at the time of 
such compromise : — Held : the transaction having 
taken place in ignorance of her true rights, the 
agreement for compromise ought to be set aside. — 
8mitii v. Pincombe (1852), 3 Mac. & G. 053; 20 
L. T. O. 8. 10 ; 10 Jur. 205 ; 42 E. R. 411, L. C. 

452. All material facts not disclosed.] 


c. Party illiterate or blind .] — 

Whore a blind & Illiterate penson bad 
put his mark to a mtge. without its 
being read over to him, although 
he desired such reading : — Held : not 
a sufficient execution. - — Owens v. 
Thomas (1866). 6 O. 1\ 383.— CAN. 

d. .]— A mtge. was not 

read over to defts., who were unable 
to road, & had requested that it should 
be read over to them : — Held : as 
defts. were illiterate & the mtge. had 
not been read over to them on request, 
they could not bo bound. — L etour- 
neau v. Carbonnkau (1904), 35 

S. O. R. 110.— CAN. 

©. .] — A deed by a man 

77 years old, who could not read 
writing, in favour of his ageut, which 
was scrolled by the agent without any 
evidence of instructions, & not read 
over : — Held : set aside. — Paterson v. 
Smyth (1809), Hume, 921.— SCOT. 

f. Should require deed to 

be read.] — The rule that an illiterate 
person has a right to have a deed reud 
or explained to him is subject to the 
qualification that he should require 
it to be read or explained. — Chivkrie 
v . Knight (1873), 1 P. E. 1. 448.— 
CAN. 

g. .J — The blind- 
ness of the grantor operates as u 
requisition to read the deed. — Black- 
wood v. Gregg (1831), Hayes, 277. — 
1R. 

448. Deed read over falsely. 3 

— Whore the subscribing witness to an 
agreement signed by a person who 
could not write, swore that the agree- 
ment was not read as it stood upon 
the record : — Held : no execution. — 
Hatton v. Fish (1850), 8 U. C. R. 177. 
—CAN. 

h. Party's own neglect ]. — Defts.. 

who by their own showing, had 
never taken the trouble to read over 


a deed although they had every oppor- 
tunity of so doing, set up that they 
were induced to execute it by the 
false & fraudulent representation of 
plt-f. : — Held : defts. by their own 
negligence had precluded themselves 
from such defence. — Dominion Bank 
I v. Blair (1880). 30 C. P. 591.— CAN. 

I 451 1. Without being understood — 
; Party ignorant of rights.] — Where a 
i party has no clear understanding of 
her legal rights & legal position the 
deed is not binding. — N ote v. Davis 
(1893), 19 V. L. li. 485.— AUS. 

461 ii. .] — A deed having 

been executed in circumstances making 
the conveyance voluntary : — Held : 
the grantee, must provo the grantors 
understood the nature & effect of the 
deed r & os it did not appear to have 
been explained before being executed, 
it was held invalid. — Fraser v. 
Rodney (1865), 12 Ur. 154.— CAN. 

i 461 hi. — .] — A married 

| woman, who could neither road nor 
i write, joined in a conveyance to bar 
1 her dower. It was not explained to 
i her that, by joining, her estate would 
bo liable in any way : — Held : invalid 
as ugainst the separate estate of the 
widow. — Burrows v. Leavens (1881), 
29 Ur. 475.— CAN. 


451 iv. It is the duty of 

a notary to explain to an illiterate 
grantor the legal & equitable obliga- 
tions imposed by the deed & consc- 

S uent on its execution. — Ayotte t>. 

ioucHER (1883), 9 S. C. R. 460. — 
CAN. 


461 v. .] — a deed executed 

by a party not conusant of its contents, 
is void at law. — Blackwood v . Gregg 
(1831), Hayes, 277.— 1R. 

451 vi. .] — a wife, prior to 

her marriage, being entitled to a sum 
of money charged upon land, the 
husband after marriage having been 


paid a part of the charge, settled the 
remainder upon the wife and her 
issue : the issue of the marriage, being 
ignorant of the settlement, & their 
rights thereunder, afterwards join 
their father in a dood of assignment 
of the charge to a creditor of tile father, 
who had notice of the settlement : — 
Held : the latter deed was void as 
against the issue, having been executed 
under misrepresentation, & in ignorance 
of their rights. — Abiie v. Lowe (1832), 
1 Ir. L. Reo. N. fc>. 145.— IR. 

451 vii. .] — A deed, exe- 

cuted by a married woman, she being 
misinformed as to the contents of it, 
whioh were prejudicial to her : — Held : 
not binding upon her. — Blake v. Hy- 
land (1838), 2 Dr. & Wal. 397 — IR. 

451 viii. ; .] — Defts. signed a 

document purporting to be a guarantee, 
in the honest belief that it was a docu- 
ment of a wholly different nature, the 
mistake not being due to any negli- 
gence on their part : — Held : not 
bound by the document. — B ank of 
Ireland v. M'Manamy, [1916] 2 I. R. 
161.— IR. 

451 lx. .] — A party granting 

a discharge which he believes to include 
“ all hiB claims ” is entitled to reduce 
it on its turning out that tnere were 
at the time competent to him claims 
of which he knew nothing. — Pcrdon 
v . Ro wat's Trustees (1856), 19 

Dunl. (Ct. of Sees.) 200 ; 29 So. Jur. 
99. — SCOT. 

451 x. .] — A deed, granted 

under error of one's legal powers, 
is inept. — Murray’s Trustees v. 
Murray (1872), 10 Macph. (Ct. of 
Sess.) 778 ; 44 So. Jur. 545.— SCOT. 

f. Deed read over falsely .] 

— Falsely reading A deed before 
execution will avoid the deed at law. — 
Blackwood v. Gregg (1831), Hayes, 
277.— IR. 
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— A deed obtained from a tenant in tail by his 
brothers without adequate consideration was set 
aside, on the ground that pltf. did not know that 
he was entitled to the whole estate, & because the 
deed was executed without disclosing to him all 
the material facts, which were known to his 
brothers, & because there was reason to suppose 
that pltf. was actually misled. — S tukge v. Sturge 
( 1849), 12 Beav. 229 ; 19 L. J. Oh. 17 ; 14 Jur. 
159 ; 50 E. R. 1049 ; subsequent proceedings 

(1850), 2 H. & Tw. 469, L. 0. 

463. Lack of independent advice.] — 

A solr., who was a trustee for a married woman 
under a settlement & also her husband’s solr., 
prepared a deed by which she conferred a benefit 
on a son of the solr. & renounced rights she had 
under the settlement. After hearing the solr.’s 
explanation of the deed she executed it : — Held : 
she was not bound by the deed, on the ground that 
the real effect of it on her. rights & position was 
not in fact explained to her, & also on the ground 
that it was the duty of the solr. to take care that 
she did not execute the deed without having 
independent advice. — Willis v. Barron, [1902 J 
A. 0. 271 ; 71 L. J. Ch. 609 ; 86 L. T. 805 ; 18 
T. L. It. 602, H. L. ; affg. S. (). sub nom. Barron 
v. Willis, [19001 2 Oh. 121, 0. A. 

Annotations : — Retd. Weston v Fairbridgo [1923] 1 K. B. 
607. Mentd. Wright v. Carter, [19031 1 Ch. 27 ; Bank 
of Africa v. Cohen, [1909] 2 Ch. 129; Howes v. Bishop, 
[1909] 2 K. B. 380: Bank of Montreal v. Stuart, 
[1911] A. C. 120; Moody v. Cox & Hatt (1917), 116 
L. T. 740. 

See, also. Husband & Wife. 


454. Ignorance of true purport of deed.] — 

Doe d. Lloyd v. Bennett, Mo. 2u2, ante . 

455. .] — Where a lessor covenanted 

that upon or at any time before the expiration of 
the term granted by the lease, he would at the 
request of the lessee, his exors., administrators, or 
assigns, grant a new lease for & dining the life of 
the lessee or his nominee, or for & during such a 
period or number of years as the lessee, his exors., 
administrators, or assigns should think fit : — 
Held : on it appearing that it was the intention 
of the lessor to renew the lease only for the life of 
the lessee & at the time of the execution of the 
lease he was kept in ignorance of the full effect of 
the covenant, the lessee could only enforce a re- 
newal for life. — P rice v . Power (1868), 19 L. T. 
442. 

456. .] — A tenant in tail barred the 

entail & resettled the family estate, reserving 
powers to jointure & charge portions. He executed 
this settlement under the influence of an old friend 
of the family, & it was prepared by the family 
solr., who took his instructions from the friend, & 
the deed was read over to the settlor, who did not 
understand its effect, but thought it to be some 
instrument to confirm portions. Two years after- 
wards, the settlor married, & upon that occasion 
executed a settlement reciting the oarlier deed & 
executing the power to jointure. In 1865, having 
got possession of the earlier deed, he filed a bill to 
set it aside without prejudice to the joint ure : — 
Scmble : the earlier deed might have been set 
aside but for its subsequent confirmation by the 


453 i. Lack of independent 

advice.] — Where a woman, illiterate, 
executed a deed, & had no professional 
or other competent adviser in the 
matter, & did not understand the 
nature or effect of the transaction : — 
Held : not binding. — McLaurin v. 
McDonald (1865), 12 Gr. 82.— CAN. 

453 ii. .] — Pltf., who 

was illiterate, executed a deed without 
taking any advice : — Held : pltf. not 
bound. — MoEaciikrn v. Somerville, 
McEachern v. White (1876), 37 

U. C. R. 609. — CAN. 

453 iii. .] — Pltf., who 

was illiterate, executed a deed in 
favour of deft., having no advice or 
assistance except that of iicr husband, 
who was also illiterate : — Held : the 
transaction could not stand. — Koko- 
rutz v. Irwin (1912), 19 W. L. II. 945 ; 
1 W. W. R. 774.— CAN. 

453 iv. .] — Whore 

mtgoes. deliberately exclude a friend 
of an illiterate foreigner, who Is with 
him at Ills request to advise him as to 
the effect of his acts, from the room 
where the foreigner is persuaded to 
sign a mtge. which he does not under- 
stand, the mtge. will be set aside. — 
Kardosy v. Masse y-H arris (1916), 
34 W. L. R. 808 ; 10 W. W. R. 839.— 
CAN. 

463 v. .] — In order to 

charge a pardanshin woman upon an 
instrument executed by her, it is 
requisite that the person relying on 
such a document should give satis- 
factory evidenoe tliat it has been 
explained to & understood by her. — 
Sudisht Lax v. Sheobharat Koer 
(1881), I. L. R. 7 Calc. 245.— IND. 

453 vi. .} — Release of 

an annuity given by an illiterate person 
without professional assistance. — 
Garvey v. M'Minn (1846), 9 I. Eq. R. 
526.— IR. 

454 i. Ignorance of true purport 

of deed .] — Equity will not give relief 
merely on the ground that one of tho 
parties to a deed misunderstood its 
true construction 8c legal effect at 
the time of execution. — Campbell v. 


Edwards (1876), 24 Gr. 152.— CAN. 
454 ii. — .]— Where children 

f mrtics to a deed execute it without 
laving been made aware of its con- 
tents, & owing to imporfoet explana- 
tion are under the improsHion that it 
is merely an authority to collect rents, 
the deed is not void, but voidable only. 

iNDEIt V. SlKV VVKKIIIT, LARNAUH V. 

Siev wright (1899), 18 N. Z. L. R. 348. 
— N.Z. 

454 iii. .]— Whore at tho 

time of execution the settlor is not in a 
fit state of health to transact business, 
& is inexperienced in legal business, 
tho solr. who prepared tho deed is a 
complete stranger, & the deed contains 
unusual clauses going beyond whut is 
necessary for giving effect to tho wishes 
expressed by tho settlor, tho clearest 
evidence is required that the settlor at 
tho time of signing the deed fully 
understood it, & for such evidence the 
ct. looks to the solr. who prepared the 
deed, & if such evidenoe is not forth- 
coming the deed cannot bo upheld. 
The mere formal reading over of the 
deed is not enough. — Anderson v. 
Anderson (1903), 23 N. Z. L. R. 101. — 


464 iv. . ] — A deed of settle- 

ment Is not effectual, which has boon 
executed by a party found to be 
capable of disposing of her estate, but 
not in such a state of mind as to enable 
her to judge correctly with regard to 
the effect of tho deed as depriving her 
of all power of revoking or altering 
it, 8c as not being her free 8c voluntary 
act.— Watson v . Noble (1827), 4 
Sh. (Ct. of Saw.) 200. — SOOT. 

454 v. .] — A general allega- 

tion by a party scicne et prudens, that 
be had granted a document uader an 
erroneous belief of its meaning, is not 
relevant to set it aside. — Maclagan v. 
Dickson (1832), 11 Sh. (Ct. of Sess.) 
165. — SCOT. 


S* Intoxication.] — The mere 

fact of a person executing a deed while 
intoxicated, will not, as a rule, suffice 
to set suoh deed aside, unless undue 
advantage was taken. — Clarkson v. 
KlTBON (1853), 4 Gr. 244.— CAN. 


j. ] -An improvident 

deed, obtained by a tavern keeper 
from a boarder who was greatly 
addicted to intemperance, was set aside 
with cosLs.— McGregor v. Boulton 
(1806), 12 Or. 288.— CAN. 

k. .]— A person given to 

drinking made a deed to his wife, 
understanding whut ho was doing, but 
without professional advieo ‘.—Held : 
good. — Corrigan v. Corrigan (1868), 
15 Gr. 311— CAN. 

l. .] — An old man, 

greatly addict, od to drinking, executed 
deeds of all ids property, real 8c 
personal, to the tavern keeper with 
whom he boarded, 8c accepted tho 
latter’s bond for his support for lift* 
Held : tho deeds should be set aside. — ■ 
Hume v. Cook (i869), 16 Gr. 84.— 
CAN. 

m. ] — In order to avoid 

a deed made by an intoxicated person 
two things must be established : iiis 
incapacity to contract 8c his cquitablo 
right to bo relieved. — J ones v. Cvlkin 
( 1876), 3 Pug. 356.— CAN. 

n. .1 — A ct. of equity 

will not assist a party who has, whilst 
another was intoxicated, obtained a 
deed from him. On the otiier baud, 
equity wifi not assist a party to get 
rid of a deed or agreement merely 
because he was intoxicated at tho 
time. If there was any unfair advan- 
tage taken of a party’s situation, or 
any contrivance or management to 
draw him into drink, ho might be a 
proper object of relief in equity. 
Extreme intoxication, which deprives 
a man of his reason, will Invalidate a 
deed obtained from him In that con- 
dition. — Nagle v. Bailor (1842), 3 
Dr. & War. 60.— IR. 

o. .J — A daughter & her 

husband having obtained from her 
father, who was addicted to habits of 
intoxication* a deed, & under the 

- jHsion that unless he 
might be reduced to 
.* not binding. — 

MoDiarmid (1828), 4 
583.— SOOT. 


erroneous linpn 
executed it he 
poverty : — Held 
McDiakmid v. 
Sh. (Ct. of Sew.) 
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Deeds and Other Instruments. 


Sect. 8. — Avoidance of and defences to actions on 
deeds: Sub-secis . 5, 6, 7, 8, 9, 10 11.] 

settlement on the marriage. — J arratt v. Add am 
(1870), L. R. 9 Eq. 403; 39 L. J. Oh. 349 ; 22 
L. T. 192 ; 18 W. R. 511. 

Annotation : — Consd. Hoblyn v . Hoblyn (1889), 60 L. T. 409. 
See , also, Sub-sect. 10, post . 


Sub-sect. 6. — Delivery as Escrow. 
See Sect. 5, sub-sect. 2, ante . 


Sub-sect. 7. — Disclaimer or Repudiation. 


457. General rule — Estate cannot vest com- 
pulsorily.] — V ou shall no more force a man to accept 
of a release against his will than of a deed of grant ; 
& the subsequent refusal makes the deed void ah 
initio (Holt, O.J.). — Wankford v. Wankford 
(1099), 1 Salk. 299; Holt, K. 13. 311 ; 11 Mod. 
Rep. 38 ; 91 E. R. 205. 

Annotations: — Mentd. Hudson v. Hudson (1737), 1 Aik. 
460 ; Thrustout d. Leviek v. Coppin (1772), 2 Wm. HI. 
801 ; Doe d. demons v. Knight (1826), 8 Dow. & lty. K. B. 
* AU . v .in n Ho.r „ i.w (l 829), 9 B. & C. 130 ; Brazier v. 

l. 67 ; Pringle v. Crooks (1839), 3 
nlin v. Tomlin (1841), 1 Hare, 236 ; 
(1842), 4 Man. & G. 811 ; Harrison 
Hob. Keel. 406 : Ford v. Beech 
Ryalls v. B ram all (1848), 1 Kxch. 
st India Co. (1848), 2 Kxch. 633 ; 
1). 11 C. B. 191 ; Lowe u. Pcsket 
. 146; Seagram v Knight (1867), 
Bourne, Davey v. Bourne, [1906] 
Shelley, [1913] 2 Ch. 384. 

458 .] — JSIo man can by grant at 

common law vest in another an estate 4 against liis 
will. Therefore, where a tenant in tail granted 
lands to the use of X. & Y., upon trust for sale, & 
t»hc» deed was enrolled as a disentailing assurance, 
& X. & Y. disclaimed their estate; — Held: the; 
disentailing assurance was rendered inoperative by 
the disclaimer. — .Peacock i\ Eastiand ( 1870 ), 
L. R. 10 Eq. 17 ; 39 L. J. Ch. 534 ; 22 L. T. 700 ; 
18 W. R. 850. 

Annotation : — Mentd. Savill v. Betlioll, [1902] 2 Ch. 523. 

459. .] — Standing v. Bowiung, No. 

207, ante . 


Hudson (1836), 8 Him 
Y. & C. Ex. 666 ; Tor 
CreBwick v. Woodhead 
v. Harrison (1846), 1 
(1848), 11 O. B. 852 ; 
734 ; Venables v. Eai 
Belshaw* v. Bush (185 
(1855), 25 L. T. O. H 
2 Ch. App. 628 ; lie 
1 Ch. 697 ; Hcwson v. 


4b0. May be by deed.] — A devisee in fee may bj 
deed disclaim the estate devised. — Townson v 
Tickell (1819), 3 B. & Aid. 31 ; 100 E. R. 575. 
Annotations: — Apprvd. & Folld. Begbic v. Crook (1835), i 
Scott, 128. Consd. Doe d. Chidgey v. Harris (1847), 1( 
M. & W. 517. Reid. Peacock v. Eastland (1870). L. li 
10 Eq. 17. Mentd. Doe d. Palmer v. Andrews (1827) 
4 Bing. 348 ; Doe d. Winder v. Lawes (1837), 7 Ad. & El 
195 ; Browell r. lteod (1842), 1 Hare, 434 ; Higgers v 
Evans (1855), 5 K. & B. 367 ; Xcnos r. Wickham (1S62) 
13 C. B. N. H. 381. 


461. .] — A devisee in fee may, by deed, 

disclaim the estate devised, & after such disclaimer 
has no interest in the estate. — Begbie v. Crook 
(1835), 2 Bing. N. C. 70 ; 2 Scott, 128 ; 4 L. J. C. 1\ 
204 ; 132 E. R. 28. 

462. Deed not essential.] —Where a trustee re- 

nounces simply by parol it is sufficient if lie dis- 
claims at the bar, & it is not necessary that he 
should execute a deed of disclaimer. — Foster v. 
Dawber (1800), 1 Drew. & Sm. 172 ; 8 W. R. 040 ; 
02 E. R. 313. ’ 


453. .] — The renunciation of an exor. necc 

not be under seal . — hi the Goods of Boyle (1804) 
3 Sw. <fc Tr. 420 ; 4 New Rep. 120 ; 33 L. J. 1\ M 
& A. 109 ; 10 L. T. 541 ; 28 J. P. 424 ; 104 E. R 


464. .] — Testator appointed B. & A. 

trustees & exors. of his will. B. alone proved the 
will. A. never disclaimed by deed, but expressed 
his intention not to act ; — Held : A. had by his 
conduct disclaimed the office of trustee, a deed not 
being essential to make a disclaimer effectual. — 
Re Birchall, Birciiall v. Ashton (1889), 40 
Ch. D. 430 ; 00 L. T. 309 ; 37 W. R. 387, C. A. 

465. Conduct sufficient.] — It is most prudent 
that a deed of disclaimer should be executed by a 
person named trustee, who refuses to accept the 
trust, but. there may be conduct which amounts 
to a clear disclaimer (Leach, M.R.). — Stacey v. 
Elpii (1833), 1 My. & K. 195 ; 2 L. J. Ch. 50 ; 39 
E. R. 055. 

466. .] — Re Birchall, Birchall v. Ash- 

ton, No. 404, ante. 

407. Disclaimer by deed after assent in words.] 

— Qu. : whether a devisee in trust can disclaim by 
deed after previous assent to the devise in words. — 
Doe d. Chidgey v. Harris (1847), 10 M. & W. 
517 ; 10 L. J. Ex. 190 ; 8 L. T. O. S. 414 ; 12 
J. P. 39 ; 153 E. R. 1294. 

Annotations: — Mentd. Young v. Grove (1847), 4 C. B. 668 ; 
Venables v. East India Co. (1848), 18 L. J. Ex. 266 : 
Wright v. Wilkin (1860), 2 B. & H. 232 ; He Lacy, Royal 
General Theatrical Fund Assocn. v. Kydd, [1899] 2 Ch. 149. 

468. Cannot be revoked — To sustain subse- 
quent action against party liable.] — If a bond be 
delivered to another to the use of the obligee & it 
is tendered to him & he refuses it, now the delivery 
has lost its force, & the obligee can never after 
agree to it & the obligor may say it. is not liis deed 
(per Cur.).— Whelpd ale’s Case (1004), 5 Co. Rep. 
119 a; 77 E. R. 239. 

Annotations : — Reid. Wankford v. Wankford (1698), 1 Salk. 
299. Mentd. Winchcombe v. Pigot (1615), 2 Bulat. 246 ; 
Lyn v. Wyn (1665), O. Ilridg. 122 ; Cliappel v. Vaughan 
(1670), 1 Hid. 420 ; Boson v. Handford (1690), 1 Show. 101 ; 
Prigg v. Adams (1692), 2 Salk. 674 ; Thompson r. Leacli 
(1698), 1 Ld. Raym. 313; Collins v. Blantcrn (1767), 2 
Wils. 341 ; Abbot v. Smith (1774), 2 Wm. Bl. 947 ; Colton 
v. Uoodridge (1776), 2 Wm. Bl. 1108; Evans v. LewiB 
(1794), cited 1 Wms. Saund. 291 d ; Richards v. Heather 
(1817), 1 B. & Aid. 29 ; Edwards v. Brown (1831), 1 Cr. 
& J. 307 : Hill v. Manchester & Halford Water Works Co 
(1833), 5 B. & Ad. 866 ; Ward v. Lumley (1860), 24 J. P* 
150 ; Latter r. White (1870), L. R. 5 Q. B. 622 ; David 
■ v. Sabin, [1893] 1 Ch. 523. 

469. Where inoperative — Conveyance operating 
under Statute of Uses — Disclaimer by grantee to 
uses.] — Gorton’s Case (1029), 2 Roll. Abr. 787. 

470. Purchaser for value refusing to take 

conveyance.] — Where lands or easements are com- 
pulsorily acquired under the powers of a statute 
which does not of itself operate as a conveyance, 
the local authority, or other the purchasers are 
bound, if the vendor so require, to take a formal 
conveyance, their position after the notice to treat 
& ascertainment of the price, being the same as 
t hat of an ordinary purchaser. — Re Cary-Elwes’ 
Contract, [1906] 2 Ch. 143 ; 75 L. J. Ch. 571 ; 
94 L. T. 845 ; 70 J. P. 345 ; 54 W. R. 480 ; 22 
T. L. R. 511 ; 50 Sol. Jo. 404 ; 4 L. G. li. 838. 

471. What amounts to — Release with intent to 
disclaim.] — The more one examines the distinction 
between disclaimer & release, the less one sees the 
worth of it. If a person, who is appointed co- 
trustee by any instrument, executes no other act 
than a conveyance to his co-trustees, where the 
meaning & intent of that conveyance is disclaimer, 
the distinction is not sufficiently broad for the ct. 
to act upon. I can find no case which has decided, 
nor can I see any reasons for deciding, that where 
the intent of the release is disclaimer, the inference 
that the releasor has accepted the estate shall 
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prevent the effect of it (Lord Eldon, C.). — 
Nicloson v . Wordsworth (1818), 2 Swan. 365 ; 
36 E. R. 655, L. C. 

Annotations : — Consd. Small v. Marwood (1829), 9 B. & C. 
300 ; Urch v. Walker (1838), 3 My. & Cr. 702. Reid. 
Begbie u. Crook (1835), 2 Scott. 128 ; Wellesley v. Withers 
(1855), 25 L. T. O. S. 79 ; Xenos v. Wickham (1862), 13 
C. B. N. S. 381. Mentd. Lane v. Debenham (1853), 11 
Hare, 188. 

Copyholds .] — Sec Copyholds, Vol. 

XIII., p. 84, No. 1055. 

472. Not surrender of lease.] — Executrices 

of a tenant from year to year signed the following 
instrument, “ We do hereby renounce & disclaim, 
& also surrender & yield up to the lessor possession 
of that messuage called B.” : — Held : a surrender, 
&> not a disclaimer. — I)oe d. Wyatt v. Stagg 
(1839), 5 Bing. N. O. 564 ; 7 Scott, 690 ; 9 L. J. C. 1\ 
73 ; 3 .fur. 1127 ; 132 E. K. 1217. 

473. Effect of — Avoids deed ab initio.] — Wanic- 
fokd v . Wankford, No. 457, ante . 

474 . Where estate has already vested.] — 

Thompson v. Leach (1692), 3 Lev. 284 ; 3 
Mod. Rep. 296; 2 Vent. 198; 83 E. R. 691 ; 
sub nom. Leacii v. Thompson, 1 Show. 296 ; 
sub none. Leech v. Thompson, Cartli. 211 ; sub 
nom. Leech’s ( 'ash, Cartli. 250, II. L. ; subsequent 
proceedings , sub nom. Thompson v. Leach (1698), 2 
Salk. 618. 

Annotations : — Consd. Townson v. Tickcll (1819), 3 13. & Aid. 
31 ; Peacock v. Eastland (1870), L. K. 10 Eq. 17 ; Standing 
v. Bowring (1885), 31 Ch. D. 282. Retd. Taylor d. Atkyns 
v. Horde (1757), 1 Burr. 00; Doe d. Chiugey v. Harris 
(1847), 10 M. & W. 517 ; Siggers v. Evans (1855), 5 E. & 13. 
307 ; Xenos v. Wickham (1862), 13 C. B. N. S. 381 ; 
Mallott v. Wilson, [19031 2 Ch. 494. Mentd. Thompson 
r. Leucli (1 G98), 2 Salk. 018 ; Ashley v. Brauvvood (1734), 
Kel. \V. 201 ; Yates v. Boon (1738), 2 Stra. 1104 ; Zouch d. 
Abbot v. Parsons (1705). 3 Burr. 1794 ; Balme v. Hutton 
(1831), 2 Tyr. 17; Garland v. Carlisle (1837), 4 Scott, 
587 ; Muller’s Margarine r. 1. K. Comrs. (1899), 09 L. J. Q. B. 
291. 

475. .] — A termor of years in 

premises belonging to B., mortgaged to C. by way 
of security for debt all personal property to which 
A. was entitled except any leaseholds wliich C., 
by endorsement on the deed, should declare not 
to be therein included. The mtge. deed was dated 
Mar. 11 . A quarter's rent of the premises became 
due Mar. 25, & C. was apprised for the first time 
of the lease held by A. on J uly 8 , A at once endorsed 
the deed to the effect that the lease was not 
included in it. In an action for rent : — Held : 
the lease at once on execution of the deed vested 
in C., & C. could not by the endorsement divest 
himself of it, & so defeat the rights of B., a stranger 
to the deed. 

The question simply put comes to this ; Could 
deft, when all A.’s leaseholds once vested in him, 
divest himself of them the next day by means of 
this exception. He could do no such thing 
(Kelly, C.B.). — Debenham v. Digby (1873), 
28 L. T. 170 ; 21 W. R. 359. 

476. By Joint covenantee — Other cove- 

nantee cannot sue on covenants.] — A., by indenture, 
covenanted with B. & C. , their exors. , administrators, 
& assigns, to pay a sum of money, to be held by 
them on certain trusts. C. did not assent to or 
execute the deed, & subsequently by an indenture, 
to wliich neither A. nor B. were parties, disclaimed 
all the trusts of the first indenture : — Held : B. 
could not alone sue A. upon the covenant during the 
lifetime of C. — Wetiierell v. Langston (1847), 
1 Exch. 631 ; 17 L. J. Ex. 338 ; 154 E. R. 269. 
Annotations : — -Consd. Lin wood v. Squire (1850), 5 Exch. 

234. Reid. Beer r. Beer (1852), 12 C. B. 00 • British 


Empire Mutual Life Assce. v. Browno (1852), 12 C. B. 723 : 

Salmon v. Webb (1852), 3 II. L. Cas. 510. Mentd. Siokel 

v. Borch (1864), 3 New ltop. 438. 

477. By grantee to uses.] — Peacock v. 

Eastland, No. 45s, ante. 

478. By trustee of settlement — Settle- 

ment not merely void.] — Jones v. Jones (1874), 
31 L. T. 535 ; 23 W. R. 1. 

Annotation : — Consd. Mallott v. Wilson, [1903] 2 Ch. 494. 

479. Settlor becomes trustee.] — By 

a voluntary settlement of 1866, real estate was 
granted unto & to the use of a trustee upon certain 
trusts. The settlement contained the usual 
covenant for further assurance but no power of 
revocation by the settlor. In 1867 the trustee 
executed a deed of disclaimer, & the settlor also 
purported to put an end to the settlement ; — Held : 
the settlement was not thereby rendered inoperative, 
but the trust was imposed on the settlor in whom, 
by operation of law, tin? estate had revested after 
the creation of the trust. — Mallott v. Wilson, 
[1903 J 2 Ch. 494 ; 72 L. J. Ch. 664 ; 80 L. T. G22. 

See, further, Trusts & Trustees. 


Sub-sect. 8.- -Duress and Undue Influence. 
See Contract, Vol. XII., pp. 92-112. 


Sub-sect. 9. — Illegality. 

See Contract, Vol. XII., pp. 234-303. 

Of bonds.] — >SV*c Bonds, Vol. VII., pp. 166-179, 
Nos. 32-17 L. 


Sub-sect. 10. — Infancy. 
See Infants & Children. 


Sub-sect. 11. — Loss or Destruction. 

Cancellation.] — See Sub-sect. 3, ante. 

Rescission.] — See Sub-sect. 20, post. 

Actions upon lost or destroyed deeds — Relief In 
equity.] — See Equity. 

480. Accidental destruction of seal.] — Upon 
non est Jaclum, the eating of the seal by mice after 
the issue joined, & before trial, does not vacate 
the bond, if the* jury lind that at the time of plea 
pleaded, it was det’t.’s deed. — Nichols v. Haywood 
(1515), 1 Dyer, 59 a ; 73 E. It. 130. 

Annotations: — Consd. Whelp dale’s Case (1604), 5 Co. Rep. 

119 a. Refd. Mickaells Case (1588), Owen, 8. 

481. .] — Miciiell v. Stockwith (1588), 

Gouhbb. 83; Cro. Eliz. 120; 75 E. It. 1010; 
8td) nom. Miciiaell’s Case, Owen, 8 . 

482. .] — Argoll (Lady) v . Cheney (1626), 

Palm. 402 ; Lat. 226 ; 81 E. It. 1143. 

Annotation : — Refd. Davidson v. Cooper (1843), 11 M. & W. 

778. 

483. .] — If it was sealed, though the seal 

be broken olT, yet it may be read ; as we read 
recoveries after the seal is broken oil ; & so of 
wills & deeds (Twisden, J.). — Clerke v. Heath 
(1609), 1 Mod. ltep. 11 ; 86 E. It. 691. 

484. Where seal removed & refixed.] — Anon. 
(1573), Ben. & D. 105 ; 123 E. R. 311. 

485. Where several bound by one deed — 
Effect of destruction of seal of one — On several 


PART I. SECT. 8, SUB-SECT. 11. 
480 i. Accidental destruction of seal.] 
— A deed had no seal on it when pro- 
duced at the trial, but there was a mark 


of where the seal had been, & the 
witness to its execution swore he had 
put a seal on it before execution. It 
was contended on deft, ’a part that the 


covenant was invalid, not being proved 
to be under seal ; — Held : a good deed. 
— Stewart v. Clahk (1863), 13 O. P 
203.— CAN. 
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Sect. 8 . — Avoidance of and defences to actions on 
deeds: Sub-sects. 11, 12, 13, 14, 15, 16, 17 <fc 18.] 


obligation.] — Matthewson v. Lydiate (1597), 
Cro. Eliz. 646 ; 78 E. R. 792 ; siib nom. 

Mathewson’s Case, 5 Co. Rep. 22 b. 

Annotations: — Confd. Constable v. Clobery (1626), Poph. 

161 ; Collins v. Proper (1823), 1 B. & C. 682. Refd. 

Plfifot’s Case (1614), 11 Co. Rep. 26 b ; Redhead v. Cathgut 

(1733), 2 Barn. K. B. 373. 

486. Effect of destruction of seal of one — 

On Joint obligation.] — Matthewson v. Lydiate, 
No. 485, ante . 

.]— See Bonds, Vol. VII., pp. 193, 238, 

Nos. 323, 799-801. 

487 . Removal of seal by settlor.] — Beckrow’s 
Case (1628), Het. 138 ; 124 E. R. 405. 

488 . Mortgage found cancelled in possession 
of mortgagee.] — If a mtgee. cancels a mtge., & 
it is found so in his possession, it is as much a 
release as cancelling a bond, but it docs not convey 
or revest the estate in the mtgor., for that must be 
done by some deed (Lord Hardwicke, C.).— 
Harrison v . Owen (1738), 1 Atk. 520 ; West 
temp. Hard. 527 ; 26 E. R. 328, L. C. 

489. Deed found cancelled among papers of 
grantor.] — A deed poll, found cancelled among 
the papers of the grantor, after his decease was 
decreed, under the circumstances, to be enforced. — 
Sluysken v. Hunter (1815), 1 Mer. 40 ; 35 E. R. 


502. 

490. Removal of signature & seal — Whether 
effected with intention of cancellation.] — Deft.’s 
ancestor gave a bond in a penal sum, conditioned 
to pay, after M.*s death, £1,000 to such person or 
persons as she should, by deed or will, appoint : — 
Held: (1) such alternative power to appoint 
a sum of money was meant to be ambulatory 
dining the life of the person who was to make the 
appointment ; & therefore an execution of it by 
deed might be revoked by cancellation ammo 
cancellandi , though it contained no power of 
revocation ; (2) as the mere act of cutting oil* her 
name & seal from the deed was equivocal, it might 
be explained, <fc its effect done away, by showing, 
from what was said by her at the time, that she 
did it under a mistaken notion that she had 
provided an effectual appointment by her will 
made after the deed, & whether she mistook the 
contents of her will at the time she cut off her name 
& seal, & made the declaration before mentioned, 
or whether she mistook the legal operation of 
her will, the mistake annulled the cancellation. — 
Perrott v. Perrott (1811), 14 East, 423; 104 
E. R. 665. 


Annotation* : — As to (1) Refd. Alsager y. CloRe (1842), 10 
M. Sc W. 576. As to (2) Refd. Boardsloy v. Laccy (1897), 
07 L. J. P. 35. 


Secondary evidence of.] — See Evidence. 
Presumption in favour of lost deed — Grant of 
easement.] — See Easements & Profits A 
Prendre. 


Sub-sect. 12.— Lunacy. 

See Lunatics & Persons of Unsound Mind. 


Sub-sect. 13. — Misdescription of Parties. 

491. Variance between name in body of deed 
& signature.] — If John execute a deed in which 
he is named James, it is not his deed. — Field v, 
Winlow (1602), Cro. Eliz. 897 ; 78 E. R. 1121. 
Annotations : — Apld. Evans t>. King (1745), Willes, 654. 

Refd. Clarke v. Istead (1686), 1 Lilt. 894 ; Kn^ht fl. 

Wells Corpn. (1694), 1 Lilt. 608 ; Chatfleld v . Parker (1828), 

7 L. J. O. S. K. B. 13. 

492. .] — If Edmund execute a deed in 

which he is named Edward he may plead that 
it is not his deed. — Watkins v. Oliver (1620), 
Cro. Jac. 558 ; 79 E. R. 478, Ex. Oh. 

Annotations : — Apld. Evans v. King (1745), Willea, 554. 

Refd- Maby v. Shepherd (1622), Cro. Jac. 640 ; Knight v. 

Wells Corpn. (1694), 1 Lut. 508. 

493. Difference In spelling.] — Cromwell 

v. Grumsden, Mo. 101, ante . 

494 . Mistake.] — An indenture of ap- 

prenticeship purported to be made between 
John B. of the one part & J. R. of the other part, 
& was to the effect that John B. bound himself 
apprentice to J. R., & covenanted with him, & 
the indenture purported to be executed by 
Joseph B. The removing magistrates took the 
examination of Joseph B., in which he stated that 
he was the person who executed the indenture, & 
that he was called John B. in the indenture by 
mistake : — Held : this was not such an ambiguity 
as to render the deed void. — R. v. Wooldale 
(Inhabitants) (1844), 6 Q. B. 549 ; 1 New Sess. Cas. 
377 ; 14 L. J. M. 0. 13 ; 4 L. T. O. S. 132 a ; 9 
J. P. 85 ; 9 Jur. 83 ; 1 15 E. R. 206. 

495. .] — A trader assigned all his property 

& effects to a trustee for the benefit of his creditors, 
the trustee being therein described throughout as 
James James, but executing the deed by his true 
name of James Janes : — Held : the misdescription 
did not prevent the property from passing to him. — 
Janes v. Whitbread (1851), 11 0. 13. 406; 20 
L. J. C. P. 217 ; 17 L. T. O. S. 78 ; 138 E. R. 530. 

Annotations: — Mentd. Contes v. Williams (1852), 7 Exch. 

205 ; Cox v. Hickman 0860). 8 H. L. Cas. 268 : Hidson 

v. Barclay (1864), 3 II. & C. 361 ; Mason v. Briton Medical 

& Genoral Lite Ahboch. (1888), 4 T. L. K. 755. 

496. Addition of false description— “ Knight.”] 
— Ewre (Lord) v. Strickland (1610), Cro. Jac. 
210; 79 E. Ii. 207 ; sub nom. Evers’ (Lord) 
Case & Strickland, 1 Bulst. 21. 

Annotation: — Consd. It. v. Chester Bp. (1697), 1 Ld. Raym. 

292. 

497. Gift to bishop with wrong Christian name.] 

— Norwich (Bp.) Case (undated), Co. Litt. 3 a. 
Annotations Refd. R. v. Chester Bp. (1697), 1 Ld. Raym. 

292 ; Howlcy v. Knight (1849), 14 Q. B. 240. 

498. Signature by courtesy title.] — A recovery 
suffered by the son of a peer may pass, though the 
acknowledgment be signed with his . name of 
courtesy, & not with his true name, provided he be 


p. Removal of signature & seal — 
By accident — Effect of. h— If it be clear 
that a deed, once perfect, has afterwards 
had its seal Sc signature torn off, by 
accident, or the effect of time, such 
mutilation does not render it invalid. — 
Todd v. Cain (1858), 16 U. O. R. 516.— 
CAN. 

q. Tearing of deed — Reconstruction 
Of pieces — Effect of.) — In a moment 
of anger against pit!., grantor tore up 
his deed, the pieoes of which pltf. 
collected & stitohed together : — Held : 
the deed was executed Sc delivered. — 
McDonald v. McDonald (1879), 44 
U. C. R. 291. — CAN. 


PART I. SECT. 8, SUB-SECT. 13. 

493 i. Variance between name in body 
of deed <P signature — Difference in 
spelling.] — The patent for land issued 
to Michael Corrigan, & the name was 
so spelt in the deed from him under 
which pltf. claimed, but was signed 
Michael Corgan : — Held : no variance. 
— Prince v. McLean (185 9), 17 U. C. R. 
463.— CAN. 

r. Execution in wrong name.] — 
H. P., was married Jo G. G. conveyed 
to M., but executed the deed by the 
name of P., as if she were solo : — Held : 
the deed was good. — Pringle v. Allan 


859), 18 U. C. R. 575. — CAN. « 

a. In a mtge., the mtgee. 

y mistake was described by a name 
hich was not her real name. Sc which 
as one she had never assumed or 
3 en known by : — Held : the legal 
jtate did not pass to her by the mort- 
age. — Burton v. Douqall (1899), 
E) O. R. 543. — CAN. . 

t. .] — A corporation’s name in 

deed, even if there is a variance, 
ill be sufficient if it 1 b substantially 
jrrect, Sc it is the corporation in- 
mded. — Pictou County v. New 
GLASGOW (1915), 48 N. S. R. 424.— 
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described on the record as “ commonly called 
lord, etc.” — Newark (Vouchee) (1832), 9 Bing. 
397 ; 131 E. R. 065. 

See , further , Bonds, Vol. VII., pp. 104, 105, 
Nos. 8-23. 


Sub-sect. 14. — Misrepresentation and 
Fraud. 

See Misrepresentation & Fraud ; Fraudu- 
lent & Voidable Conveyances. 


in order to make a contract, there must be a con- 
senting mind, & that there is really no consensus 
where there is no intention to do an act which would 
constitute the making of a contract (Kennedy, 
L.J.). — Carlisle & Cumberland Banking Co. 
v. Bragg, [1911] 1 K. B. 489 ; 80 L. J. K. B. 472 ; 
101 L. T. 121, 0. A. 

Actions for misrepresentation & fraud or mis- 
take.] — See Misrepresentation & Fraud 5 
Mistake ; Fraudulent & Voidable Con- 
veyances. 


— ~~~~ , Sub-sect. 17. — Non-execution by Party. 

Sub-sect. 15. — Mistake. See Sect - sub-sect. 7, ante . 

See Mistake. ! 


Sub-sect. 10. — Non est pactum. 

See , now, R. S. C., Ord. 19, r. 15. 

Execution by blind & Illiterate persons.] — 
See Sect. 5, sub-sect. 0, E., ante. , 

499. Meaning of plea — When available.] — 
National Provincial Bank of England v. 
Jackson, No. 133, ante. 

500. .] — (1) If a man knows that the 

deed is one purporting to deal with his property, j 
& he executes it, it will not bo sufficient for him in * 
order to support a plea of non est factum to show 
that a represent ation was made to him as to the 
contents of the deed (Warrington, J.). 

(2) If the pica of non est factum is to succeed the 
deed must be wholly, <fc not partly void 
(Warrington, J.). — Howatson v. Webb, [1907] 

1 Ch. 537 ; 70 L. J. Ch. 310 ; 97 L. T. 730 ; affd., 
[1908] 1 Ch. 1, C. A. 

Annotations: — As to (1) Distd. Bagot v. Chapman, [15)07] 

2 Ch. 222. Generally , Mentd. Carlisle & Cumberland 

Banking Co. v. Bragg, [1011 J 1. K. B. 485) ; Browne v. 

Lewis (1916), 86 L. J. K. B. 326. 

501. .] — Pltfs. sued deft, on a 

guarantee. To that, by way of defence, deft, 
may say that it is not his deed, non est factum . 
Suppose it is held to be his deed, pltfs., of course, 
get their judgment. But suppose that it is held 
not to be his deed & he succeeds on non est factum , 
the case is not necessarily over, because pltfs. 
may say, “ True, you have established it is not 
your deed, but you are estopped from saying that 
it is not your deed, & we can recover against you, 
although it is not your deed.” it is only in the 
latter case that estoppel comes into action. 
Estoppel has nothing to do with the first case ; nor 
has negligence, for negligence has only to do with 
estoppel. The true way to ascertain whether a 
deed is a man’s deed I conceive is this, namely, 
to see whether he has attached his signature with 
the intention that that which preceded his signa- 
ture should be taken to be his act & deed 
(Buckley, L.J.). 

I entirely assent to the exposition which has 
been given of the law with regard to non est factum 
as a defence. It is a branch, as I understand it, 
of the doctrine which involves the principle that, 


Sub-sect. 18. — Partial Validity. 

502. Whether deed may be void in part— & good 
In part.] — If some of the covenants in an inden- 
ture, or of the conditions indorsed on a bond, 
are against law & some lawful, the covenants or 
conditions which are against law are void ah initio, 
& the others remain good. — Pigot’h Case (1014), 
as reported in 11 Co. Hep. 20 b ; 77 E. R. 1177. 
Annotations : — Apld. Bagot v. Chapman, ri9071 2 Ch. 222. 

Reid. Collins v. Gwynno (1831 ), 5 Moo. & P. 276 : Bank of 
Australasia Breillat (1847), 6 Moo. P. C. C. 152 ; Howatson 
v. Webb, [1908] 1 Ch. 1. Mentd. Miller v. Manwaring 
(1635), Cro. Car. 397 ; Colton v. Goodrldge (1776), 2 
Win. Bl. 1108; Master v. Miller (1791), 4 Term Rep. 
320 ; Sanderson v. Symons (1819), 4 Moore, C. P. 42; 
Falmouth v. Roberts (1841), 11 L. J. Kx. 180 ; Mason v. 
Bradley (1843), 11 M. & W. 590; Davidson v. Cooper 
(1844), 13 M. & W. 343 ; Mollett v. Waekorbarth (1847), 
5 C. II. 181 ; Agricultural Cattle Insoe. t>. Fitzgerald (1851), 
16 Q. B. 432 ; Burchfield v. Moore (1851), 3 E. & B. 683 ; 
Gardner v. Walsh (1855), 6 F,. & B. 83; Croockowit v. 
Fletcher (1857), 1 H. & N. 893 ; Simons v G. W. lty. 
(1857), 2 C. B. N. S. 620; Ward i>. Lumloy (1860), 24 
J. P. 150 ; Adsotts v. HIvoh (1863), 33 Beav. 52 ; Aldous 
v. Cornwell (1868), L. R. 3 Q. B. 573 ; Caldwell ». Parker 
(1809), 17 W. ft. 955 ; Robinson v. Mollett (1875), 
L. R. 7 11. L. 802 ; SuJTell v. Bunk of England (1882), 9 
Q. B. D. 555 ; Crediton Bp. v. Exeter Bp., 11905] 2 Ch. 
455 ; Wild v. Simpson, 11919 1 2 K. B. 544. 

Whether alteration need be material to invalidate 
contract, see Contract, Vol. XII., Part VII., 
Sect. 8. 

503. .] — There are numerous cases 

to the effect that the circumstances that one pait 
of the deed is void does not make the deed 
altogether void, but that, although one stipulation 
or matter be nugatory, other parts of the deed may 
be binding (Bramwell, B.). — Payne v. Brecon 
Corpn. (1858), 3 II. & N. 572 ; 27 E. J. Ex. 495 ; 
31 L. T. O. S. 328 ; 22 J. P. 090 ; 0 W. R. 801 ; 
157 E. R. 597. 

Annotations : — Refd. Pickering v . Ilfracombe Ry. (1868), 
L. R. 3 C. P. 235. Mentd. Bush v. Martin (1863), 2 H. & C. 
311 ; Chambers v. Manchester & Milford Ry. (1864), 5 
B. & S. 588 ; A.-G. v. Newcastle-upon-Tyne Corpn. & N. E. 
Ky. (1889), 23 Q. B. D. 492. 

504. .] — Where there are two deeds 

on the same parchment, one may be good & the 
other void. — Bagot v. Chapman, [1907] 2 Ch. 222 ; 
76 L. J. Ch. 523 ; 23 T. L. 11. 502. 

Annotation : — Dbtd. Howatson v. Webb, [1908] 1 Ch. 1. 

505* .] — Howatson v. Webb, No. 500, 

ante 


PART I. SECT. 8, SUB-SECT. 16. 

a. Necessity for pleading .] — In order 
to except to the execution of a deed, 
deft, should plead non est factum. 
— Burns v. Robertson (1850), 8 

U. C. R. 280.— CAN. 

499 I. Meaning of plea — When plea 
available .) — A person who signs a 
document knowing its general character 
cannot succeed on a defence of non est 


factum, because it contains larger 
powers than he was led to believe by 
the person who induced him to execute 
it, or beoause he executed it without 
knowing or asking what it oontained. — 
Canada Furniture Co. v. Stephenson 
(1910), 19 Man. L. R. 018.- -CAN. 

PART I. SECT. 8, SUB-SECT. 18. 

802 i. Whether deed may be void in 
part — db good in part .] — Where a party 


succeeds in establishing the illegality 
of an Instrument, lie will not be allowed 
to enforce any stipulation that may be 
contained therein for his benefit. 
A.-G. v. Niagara Falls Inter- 
national Bridge Co. (1873), 20 Gr. 
490.— CAN. 

502 ii. . ] — A deed may bo 

S iod in part, though void h* 
c I saac v. Heneberry (1873), 10 
Gr. 348.— CAN. 
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Deeds and Other Instruments. 


Sect. 8 . — Avoidance of and defences to actions on 
deeds: Sub-sec ts. 18, 19, 20 & 21.] 

Bonds void or Illegal In part.]— See Bonds, Vol. 
VII., pp. 160, 167, Wos. 36-42. 

„ ?°^ cts voW or illegal In part.]— Sec Contract, 
Vol. XII., pp. 200-266, Nos. 2388-2433. 


8ub-sbct. 3 0. — Release. 

See Bonds, Vol. VII., pp. 230-232, Nos. 723-743 ; 
Contract, Vol. XII., pp. 497 et seq. 

Discharge by making obligor executor.] — See 

Executors & Administrators. 


Sub-sect. 20. — Rescission. 
Cancellation.] — See Sub-sect. ante . 

Loss or destruction of deed.]-- See Sub-sect. 11, 
ante . 

Rescission on ground of mistake.]— See Mistake. 

506. Whether redelivery of deed amounts to 
acquittance.] — Waberley v. Cockerel (1542), 
Dyer, 51 a; 73 <E. Ii. 112 . 

Annotations : — Refd. Marshall v. Freako (1622), Palm. 287 : 
Caffe v. Acton (1699), 12 Mod. Hop. 288. 

507. — r-.] — Cross v. Powel (1596), Cro. Eliz. 
483 ; 78 E. R. 735. 

508. .]— Suppose an obligee delivers up a 

bond with*an intent to discharge the debt, the debt 
will certainly be thereby discharged (Lord 
Hardwicke, C.). — Richards v. Syms (1740), 
Barn. Ch. 90 ; 2 Eq. Cas. Abr. 017 ; 27 E. li. 507, 
L. C. 

£ ross »• Spi-iSK (1849). 0 Haro, 552. 

Bsus-uf Dii T N yi h° 4 ( ,; 7 75o) - Amb - 318 : uuffle,d *• 

509. Exchange of indentures— In settlements of 
apprenticeship.] — R. v. St. Mary Iyallendar, 
Winchester (Inhabitants) (1748), Burr. S. C. 
274 ; 2 Bolt’s Poor Laws, 0th ed. 133. 

AniU)taHon :—ConB&. 11. v. Weddington (1774), Burr. S. C. 

7 DO. 

510. .] — r. Titchfield (In- 

habitants) (1703), Burr. S. C. 511 ; 2 Bolt’s Poor 
Laws, 0th ed. 431. 

See , further , Master & Servant. 


Sub-sect. 21. — Revocation. 

511. Where consent of certain parties necessary 
Death of one party — Powers of survivors.] — 

Gardner r. Savill (1020), 2 Roll. Rep. 178 ; 81 
E. R. 730. 

512. Power of revocation — Restralnable by later 
deed before exercised.] — Leigh v. Winter (1038), 
W. Jo. 411 ; 82 E. R. 215. 

AnnotcUion8 : — Refd. Bullorr. Watorhouso (1676), T. Jo. 94 • 
West v. Bomey (1819), 1 Rues. 8c M. 431. 

513. Whether implied in deed — Alterna- 

tive power to appoint money.] — Perrott v. 
Perrott, No. 490, ante . 


514. Licence for patent.] — Deft. 

who was the owner of certain patents, by deed 
granted to pltfs. the exclusive right to use & 
exercise the patented inventions during the un- 
expired residues of the terms of the letters patent, 
& to manufacture, sell & dispose of the articles 
manufactured under the letters patent as they 
should think fit for their absolute benefit. The 
licence was expressed to be granted in consideration 
of £150, & certain royalties, & also of pltfs. 
agreeing to advertise & push the sale of the 
inventions, & endeavour to further their success. 
The deed contained a power for pltfs. to determine 
the licence by giving deft, six calendar months’ 
notice in writing, but no express power for deft, 
to determine the licence. Deft, being dissatisfied 
with pltfs. for not pushing the inventions sufficiently 
& for other reasons, began himself to manufacture 
& sell the articles, subject to the patents, for his 
own benefit ; & sent pltfs. written notice purporting 
to revoke the licence on the ground of their breaches 
of covenant in not pushing & advertising the 
inventions, not paying the royalties punctually 
& deviating from the specifications in manufactur- 
ing the articles : — Held : a covenant must be 
implied in the deed not to revoke it until the end 
of the unexpired residues of the terms of the 
patents. — Guyot v. Thomson, L1894] 3 Ch. 388 ; 
64 L. J. Ch. 32; 71 L. T. 416; 8 R. 810; 11 
R. V . C. 541, C. A. 

515. Must be reserved — Deed of appoint- 

ment.] — Batcher v. Curtis & Anderson (1680), 
Ereem. Ch. 61 ; 22 E. R. 1058 ; sub nom. Anon., 

2 Eq. Cas. Abr. 071, L. C. 

516. .] — If an appointment is 

made in the form of a will it is revocable in its 
own nature as the will is, but that is not. the case 
of a deed without the power of revocation (Lord 
Talbot, C.). — IIungerford v. Wintor (1736), 
Amb. App. O. 839 ; 27 E. R. 525. 

Annotation: — Mentd. Northumberland v. Egrcmont (1768), 
Amb. 657. 

517. .] — The husband, by a 

deed of separation, covenanted with a trustee for 
the wife, in consideration of being indemnified 
from all debts which might be contracted by her 
during the separation, to release his remainder in 
fee in certain estates to such uses as his wife should 
by deed or will appoint ; with power to the wife 
to revoke the uses of such deed or will. The wife 
executed the power by deed, which she afterwards 
altered, & re-executed: — Held: as the deed 
of appointment contained no power of revocation, 
although it was contained in the instrument 
creating the original power, the re-execution >vas 
void. — Worrall v. Jacob (1817), 3 Mer. 256 ; 36 
E. R. 98. 

Annotations Reid. Roberta v. Williams (1841), 11 L. J. Cli. 

65 ; Hall v. Hall, Hall v. Hall (1872), L. R. 14 Eq. 365. 
Mentd. Joe v. Thurlow (1824), 2 B. & C. 547 ; Jones v. 
Wait-o (1839), 5 Bing. N. C. 341 ; Frampton v. Frampton 
(1841), 4 Beav. 287 ; Wilson v. Wilson (1845), 14 Sim. 
405 ; Brailey v. Brailey, [1922J P. 15. 

518 , ,] — By a marriage settle- 

ment certain funds were settled upon trust for 


PART I. SECT. 8, SUB-SECT. 21. 

b. Where consent of certain parties 
necessary. ] — A contract soalod 8c de- 
Jivered by one party, which is subject 
fbe approval of the other party, 
cannot be revoked by the former before 
— latter has had a reasonable time 
within which to signify his assent.— 
Waterous Engine Works Co. v. 
Pratt (1899), 30 O. R. 538.— CAN. 

" •h—A renunciation in a deed 

of the right to revoke, except by 
mutual consent, does not bar revoca- 
tion by one of the parties alone. — • 


CVBJUK (1830), 8 Sh. (Ct. of 
Hess.) 93 < ; 5 Fac. Coll. 700. — SCOT. 

, Power of revocation — Restrain - 

able by later deed before exercised . h — 
Demandant in March executed a power 
of attorney to M. to demand her dower, 
to compound for her claim, 8c to accept 
such sum in lieu thereof, either by 
annual payments or in ono sum, as 
he should think tit, 8c to execute 
releases of such dower. On May 2, he 
released, in her name, to defts. her 
?. owe L Tll J? P° we r was revoked on 
May 23 : — Held : the revocation of the 
power could not avoid the release.— 


Williams v. Cobourg Town Trust 
COMiis. (1864), 23 U. C. It. 330. — 
CAN. 

513 i. Whether implied in deed.] 

— A father by deed gave the custody 
of his child to its grandparents : — 
Held : the father could revoke the deed. 
— Re Hutchinson (1912, 26 O. L. R. 
113, 601 ; 22 O. W. R. 390 ; 3 O. W. N. 
1552.— CAN. 

d. flow effected.] — A revocation by 
deed can set aside a deed. — at.t.a 
Aiyappa v . Nundula Peraita & 
Perambhotlu (1866), 3 Mad. 82. — 
1ND. 
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the children of the marriage in such shares A in 
such manner as the husband A wife during their 
joint lives by deed, with or without power of 
revocation A new appointment, should appoint ; 
A in default of, A subject to such joint appoint- 
ment, then as the survivor of them should by 
deed, with or without power of revocation, A 
new appointment, or by will, appoint. The 
husband & wife made a joint appointment, of part 
of the trust funds, with a proviso that the appoint- 
ment thereby made was made “ subject to the 
power of revocation A new appointment mentioned 
in the settlement. ” After the death of the wife, 
the husband executed a deed revoking the joint- 
appointment A making a new appointment of 
the fund : — Held : the husband A wife had 
power in their joint appointment to reserve a 
power of revocation A new appointment to the 
survivor ; A such a power of revocation & new 
appointment was effectually reserved in the joint 
appointment. — He Harding, Rogers v. Hatidino, 
[1804] 3 Ch. 315 ; 03 R. J. Oh. 725 ; 71 R. T. 2(30 ; 
42 W. It. 077 ; 38 Sol. Jo. 031 ; 7 1R 114, C. A. 

519. Declaration of trust.] — A 

creditor, by memorandum in writing without, power 
of revocation, directed her debtor to pay part of 
his debt by instalments to herself, & to invest 
part, of the residue, by like instalments, for the 
benefit of certain volunteers, payable to them aft er 
her decease. By a second memorandum the 
creditor directed her debtor to continue the pay- 
ment of the debt, by similar instalments to lierseif, 
A not. to accumulate any portion of it for the 
rest ids quo. trust. Both memorandums were 
written by the debtor, & signed by the creditor 
without notice to the cestui# que trust , A part 
of the residue settled by the' first memorandum 
was paid to the creditor by the debtor according 
to the directions in the second memorandum : — 
Held : the first memorandum constituted a com- 
plete declaration of trust in favour of the ccstu'ts 
que trust , A was irrevocable by the settlor. — 
Paterson v . Murphy (1853), 11 Hare, 88; 22 
R. J. Ch. 882 ; 21 R. T. O. S. 80 ; 17 .Tur. 208 ; 08 
E. R. 1108. 

Annotations : — Refd. Petty v. Petty (1853), 22 L. J. Ch. 

1065 : He ChrimoR, Locovioh v. Chrimee, [1917] 1 Ch. 30. 

Mentd. Larnbe v. Orton (I860), 8 W. It. 202. 

520. A fiduciary power — Limitation of 

exercise of.] — By a marriage; settlement, the 
husband A wife settled trust funds, including two 
policies of life insurance, upon trust for the wife 
for life, A then for the husband for life, A then to 
the children, as they should by deed, with or 
without power of revocation jointly appoint A 
subject thereto as the survivor should by deed or 
will appoint. The husband A wife by deed 
jointly appointed the settlement funds subject 
to their life interests upon trust for their (inly 
child for life A then for her children, reserving a 
power of revocation thereunder to the husband A 
wife or the survivor. Upon the death of the 
husband, the widow, who had for some years paid 
the premiums on the policies, claimed a lien on 
the policy moneys for the amount so paid. The 
wife wrote to the trustees that if she were not 
entitled as of right to a lien on the policy moneys 
she would revoke the existing appointment to the 
daughter A release her money of appointing other 
than the daughter, A then would direct repayment 
of the premiums by the trustees to her out of the 
policy moneys : — Held : the power to revoke 
was a fiduciary power, A could not be exercised 
otherwise than in accordance with the purpose A 
objects of the original power ; A the trustees ought 
not to pay upon a revocation, release, A request 


made with the avowed object of benefiting the 
appointer . — Be Jones’ Settlement, Stunt v . 
Jones, [1015] 1 Ch. 373 ; 84 L. J. Ch. 400 ; 112 
L. T. 1007 ; 59 Sol. Jo. 304. 

521. Voluntary deed — Not revocable — Unless 
power to revoke reserved.] — Villers v . Beaumont 
(1082), 1 Vern. 100 ; 23 E. R. 342, L. C. 

Annotation : — Bold. Bill v. Cureton (1835), 2 My. & K. 503. 

522. .] — Irons v. Smallpiece, No. 11, 

ante . 

523. No fraud, undue influence or 

mistake alleged.] — Where there is no fraud, no 
undue influence, no fiduciary relation between 
donor of a gift A donee, no mistake induced by 
those who derive any benefit by it, a gift, whether 
by mere delivery, or by deed, is binding on the 
donor (Rindley, R.J.). — Ogilvie v. Rtutleboy 
(1897), 13 T. R. It. 399, C. A. ; affd. sub nom. 
Ogilvie v. Allen (1899), 15 T. L. It. 291, II. R. 

524. Although retained by donor.] — 

Roberts v. Williams (1841), 4 Hare, 129; 11 
R. J. Ch. 05 ; 5 Jur. 1057 ; 07 E. It. 589 ; subse- 
quent proceedings (1814), 4 Hare, 129. 

Aiinotation : — Mentd. Hanncr v. Priestley (1853), 16 Boav. 

569. 

525. Although power of revocation 

not reserved.] — Tim absence of a power of revoca- 
tion, A the fact that; the attention of the settlor 
has not called to that absence, do not make a 
voluntary settlement invalid. — Hall t». Hall 
(1873), 8 Ch. App. 430 ; 42 R. J. Ch. 441; 28 
R. T. 383 ; 21 W. It. 373, R. O. AR.J.R 
Annotation: — Retd. Henry v. Armstrong (1881), 30 W. It. 

472. 

526. .] — The absence of a power 

of revocation in a voluntary settlement, is not, in 
itself, sufficient reason for setting the deed aside 
on the application of the settlor. — Henry r. 
Armstrong (1881), 18 Ch. 11. 008 ; 41 R. T. 018 ; 
30 W. It. 172. 

Annotation : — Reid. Ogilvie v. Littleboy (1897), 13 T. L. R. 

399. 

527. Should contain power of revocation.] 

Where a young person is minded to make a 
voluntary settlement in favour of a parent a 
power of revocation should be inserted. — Powell 

Powell, [1900] 1 Ch. 243 ; 09 R. J. Ch. 104; 
82 R. T. 84 ; 44 Sol. Jo. 134. 

Annotations : — Mentd. Cavendish v. Strutt (1903), 19 T. L. It. 

483 ; Wright v. Carter, [1903] 1 Ch. 27 ; Howes v. Bishop, 

[1909] 2 K. B. 390. 

528. Donatio mortis causft — Right of settlor to 
revoke on recovery.] — Where a person consider- 
ing himself in arliculo mortis , without any undue 
influence or pressure on the part, of his relations 
or friends, makes a voluntary settlement, by deed, 
of the whole of his property, A the deed contains 
no power of revocation, if the donor afterwards 
recovers he is entitled to ask that such deed may 
be delivered up to be cancelled, upon the ground 
that no such power of revocation was inserted. — 
For, shaw v. Welsby (I860), 30 Beav. 243 ; 30 
R. J. Cli. 331 ; 4 R. T. 170 ; 7 Jur. N. S. 299 ; 9 
W. R. 225 ; 54 E. R. 882. 

Annotations: — Refd. Coutts v. Acwortl) (1869), L. R. 8 Eq. 

558 ; Hull v. Hall (1873), 8 Ch. App. 430. 

Sec, further. Gifts. 

529. Power of attorney by deed — Revocation need 
not be by deed.] — It is not necessary that a power 
of attorney given by deed should be revoked 
by deed.— R. r. Wait (1823), 11 Price, 518; 1 
Bing. 121 ; Russ. A Ry. 505 ; 7 Moore, C. P. 473 ; 
147 E. R. 551, Ex. Ch. 

Deeds of arrangement.] — See Bankruptcy A 
Insolvency, Vol. V., pp. 1179-1182, Nos. 9532- 
9552. 

Settlements.] — See Settlements. 

Assurance of land — By will.] — See Wills. 
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Deeds and Other Instruments. 


Sect. 0— RECTIFICATION. 
See Equity ; Mistake. 


Sect. 10.— EFFECT OF CANCELLATION, RE- 
SCISSION AND LOSS AND DESTRUCTION OF 
DEEDS. 

Cancellation.] — See Sect. 8 , sub-sect. 3, ante . 
Rescission.] — See Sect. 8 , sub-sect. 20, ante. 

530. Deed not avoided by.] — The cancelling of 
a deed does not avoid the deed, or divest the estate 
of a trustee therein named, & the trust thereby 
created must be performed (per Cur.). — Leech 
(Lord) v. Leech (1674), 2 Rep. Ch. 100 ; 21 E. R. 
628. 

Annotations: — Reid. Roe d. Berkeley v. York Archbp. 
(1805), 6 East, 80. Mentd. Harvey v. Harvey (1722), 2 
P. Wms. 21 ; Garrard v. Lauderdale (1831), 2 Russ. & M. 
451. 

531. Will not divest estate already vested.] — 

Leech (Lord) v. Leech, No. 530, ante. 

532. .] — I hold clearly that the cancelling 

of a deed will not divest property which has once 
been vested by transmutation of possession 
(Eyre, C.J.). — Bolton v. Carlisle (Bp.) (1793), 
2 Hy. Bl. 259 ; 126 E. R. 540. 

Annotations: — Reid. Doe d. LewiB v. Bingham (1821), 4 
B. & Aid 672 ; Hewlins v. Shippam (1820), 5 B. & C. 221 ; 
Jenkin v. Peace (1840), 6 M. & W. 722 ; R. v. Paulson, 
[1921] 1 A. C. 271. 

533 . *_,] — The distinction of a deed does not 

revest the rights conveyed by it (Holpoyd, J.). — 
Doe d. Lewis v. Bingham (1821), 4 B. & Aid. 
672 ; 106 E. R. 1082. 

Annotations : — Reid. Re Athenaeum Life Assce. Soc., 
Richmond's Case & Painter's Case (1858), 4 K. & J. 305. 
Mentd. Doo d. Broughton & Stow u. Gully (1829), 4 
Man. & Ry. K. B. 249 ; Jones v. Jones (1838), 2 L. J. Ex. 
249 ; Hibblewhft© v. MeMorine (1840), 6 M. & W. 200 ; 
Adsotts v. Hives (1863), 33 Beav. 52. 

534. Assignment oi bankrupt’s goods.] — 

Nelthorpe v. Dorrington (1674), 2 Lev. 113 ; 
83 E. R. 475. 

Annotations: — Held. R. v. Paulson, fl9211 l A. C. 271. 
Mentd. Brown v. Hedges (1708), 1 Salk. 290 ; Addison v. 
Overend (1796), 6 Term Rep. 7 66 ; Scott v. Godwin (1797), 
1 Boh. & P. 67 ; Scdgworth v. Overond (1797), 7 Term Rep. 
279 ; Wyburd v. Tuck (1799), 1 Boa. & P. 458 ; Jones v. 
Smith (1848), 1 Exoh. 831. 

535 . Deed of grant.] — Woodward v. 

Ashton (1076), Freem. K. B. 429 ; 2 Mod. Rep. 
95 ; 1 Vent. 296 ; 89 E. R. 320. 

Annotatioyi : — Reid. Moss v. Mills (1805), 0 East, 144. 

536 . Settlement.]— Hudson’s (Lady) Case 

(1704), cited 2 Vern. 476 ; 2 Eq. Cas. Abr. 52, pi. 
5 ; 23 E. R. 905. 

Annotations : — Reid. Clavering v. Clavering (1704), Free. Ch. 
235 ; Cecil v. Butcher (1821). 2 Jao. & W. 665 ; Doe d. 
Garnons v. Knight (1826), 5 B. & C. 671. 

537. Separation deed — Deed retained by 

settlor.] — Sepalino v. Twitty (1729), Cas. 
temp. King, 75 ; 25 E. R. 231. 

538 . Mortgage.] — Harrison v. Owen, No. 

488, ante. 

539. .] — Pltf. having advanced t-o F. 

two suras of money, received as a socurity two 
bills of sale of goods, by way of rntge., dated 
Mar. & May, 1841. The sums advanced having 
afterwards been incorporated with a debt of 


£1,100 due from F. to pltf., & secured by an 
assignment of a policy oi assurance of F.’s life, 
dated June, 1841, the bills of sale were thereupon 
cancelled. The goods had always remained in the 
possession of F., the mtgor. : — Held : the effect 
of the cancellation was not to release the debt, 
& revest the interest of the goods in F. — Gummer 
v. Adams (1843), 13 L. J. Ex. 40. 

540. Surrender of lease.] — Since Stat. 

Frauds, a lease for years cannot be surrendered by 
cancelling of the indenture without writing 
(Gilbert, C.B.). — Magennis v. Mac-Cullogh, 
(temp. 1714-1727), Gilb. Ch. 235 ; 25 E. R. 163. 
Annotation : — Reid. Roe d. Berkeley v. York Arohbp. (1805), 

6 East, 86. 

541. .] — The mere cancelling in fact 

of a lease is not a surrender of the term thereby 
granted within Stat. Frauds, wliich requires such 
surrender to be by deed or note in writing, or 
by act or operation of law. — R oe d. Berkeley 
(Earl) v. York (Archbp.) (1805), 6 East, 86 ; 
102 E. R. 1219 ; sub nom. Doe d. Berkeley 
(Earl) v. York (Archbp.), 2 Smith, K. B. 160. 
Annotations Reid. Doe d. Lewis v. Bingham (1821), 4 

B. & Aid. 672 ; Doo d. Wllmot v. Pickering (1823), 3 
Dow. & Ry. K. B. 497 ; Hamorton v. Stead (1824), 3 
B. & C. 478 ; Golding v. Fenn (1828), 1 Man. & Ry. K. B. 
647 ; Doe d. Courtan v. Thomas (1829), 9 B. & C. 288 ; 
Doe d. Rochester Bp. v. Bridges (1831), 9 L. J. O. 8. K. B. 
113 ; Doe d. Egremont v. Courtenay (1848), 11 Q. B. 702 ; 
Lovell v. Smith (1857), 3 0. B. N. S. 120 ; Ward v. Lumley 
(I860), 1 L. T. 376 ; Noble v. Ward (1867), L. R. 2 Exch. 
135. Mentd. R. V. Hughes (1826), 5 B. & O. 886 ; Doe d. 
Biddulph v. Poole (1848), 11 Q. B. 713. 

542. .] — A. demised, certain premises 

to B., which B. demised to C., reserving rent ; 
the interest of B. was afterwards sold to D., upon 
wliich D. obtained from A. a new lease, the lease 
to B. having been cancelled ; B. & D. afterwards 
distrained for rent, in the name of D. ; upon which 
occasion D. declared that the premises belonged 
to him : — Held : the cancellation & new lease did 
not operate as a surrender of the interest of B. — 
Wootley v. Gregory (1828), 2 Y. & J. 536 ; 148 
E. R. 1031. 

Annotation : — Mentd. Trent v. Hunt (1853), 9 Exch. 14. 

543. .] — The cancellation of a lease 

is not a surrender by operation of law. — Doe d. 
Court ail v. Thomas (1829), 9 B. & C. 288 ; 4 
Man. & Ry. K. B. 218 ; 7 L. J. O. S. K. B. 214 ; 
109 E. R. 107. 

Annotations : — Mentd. Doe d. Rogers v. Rogers (1833), 
6 B. & Ad. 755 ; Doe d. Egremont v. Dato (1842), 11 
L. J. Q. B. 220 ; Wortham v. Pemberton, Ncwenliam v. 
Pemberton (1817), 1 Ue O. & Sm. 644 ; lit Chancellor 
(1850), 16 L. T. O. S. 323. 

544. .] — The cancelling of a lease 

by the mutual consent of both parties does not 
destroy the estate vested in the lessee. — W ard 
(Lord) v. Lumley (1860), 5 H. & N. 87 ; 29 
L. J. Ex. 322; 1 L. T. 376; 24 J. P. 150; 8 
W. R. 184 ; 157 R. 1112 ; subsequent proceedings , 
5 II. & N. 656. 

Annotations: — Mentd. Wishart v. Fowler (1864), 4 B. & S. 
674 ; Kolner v. Baxter (1866), L. R. 2 C. P. 174 ; Oakley 
v. Monck (1866), 4 H. & C. 251 : Abbott v. Bates (1874), 
30 L. T. 470 ; Shaw r. Lomas (1888), 59 L. T. 477. 

545 . Voluntary assignment .] — Re Way’s 

Trusts, No. 263, ante. * 

546. Does not prevent use as evidence — To prove 


PART I. SECT. 10. 

530 2. Deed not avoided by .) — If a 
deed has become mutilated by accident, 
or the effect of time, such mutilation 
does not render It invalid. — D ob d. 
Ellis v . McGill (1850), 8 U. C. R. 
224.— CAN. 

531 2. Will not divest estate already 
vested.]— The cancellation of a deed 
does not divest the estate which has 
passed by it. — D ob d. Burr v. Denison 
(I860), 8U.aH, 185.— CAN. 


*3 — Eraser v. Fralick 

(1861), 21 U. C. R. 343.— CAN. 

/ 581 Hi. .] — Fraser v. Fraser 

(1864), 14 C. P. 70.— CAN. 


531 iv. .] — A deed purporting to 

convey land to M. was executed by 

S ltf., in circumstances that disentitled 
L. to hold it as a valid deed entitling 
him to the beneficial interest in the 
property. The grantee, M., afterwards 
conveyed the land to R. : — Held : the 
et. refused to remove the invalid deed. 


— Fraser v . Rodney (1865), 12 Gr. 
154.— CAN. 

531 v. .] — The oanoellation of a 

deed does not divest the estate which 
has passed by it. — L aur v . White 
(1868), 18 C. P. 99.— CAN. 

531 vi. .] — The cancellation of a 

deed of land by the grantee does not 
divest his title or revest it in the 
grantor. — B auld v . Boss (1898), 31 
N. 8. R. 33.— CAN. 
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execution.] — Anon. (1728), Glib# Ob. 183 ; 25 E. B. 
128. 

647. Ward (Lord) v. Lumley, 

No. 544, ante . 

648. Reconveyance not necessary.] — Semble : 
where a deed is declared void in equity & cancelled, 
a reconveyance is not necessary. — Hoghton v. 
Hoghton (1852), 15 Beav. 278 ; 21 L. J. Oh. 482 ; 
17 Jur. 09; 51 E. R.545. 

Annotations: — Folld. A.-G. v. Magdalen College, Oxford 
(1854), 18 Beav. 223. Mentd. Beanland v. Bradley (1854), 
2 Sm. & G. 33ft ; Cobbett v. Brock (1855), 20 Beav. 524 ; 
Wright v. Vanderplank (1855), 2 K. & J 1 ; Dimsdale v. 
Diraadale (1856), 25 L. J. Ch. 806 : Hartopp v. Hartopp 
(1856), 21 Beav. 259; Bury v. Oppenheim (1859), 26 
Beav. 594 ; Head v. Godlce, Reynolds v. Godlee (1859), 
John. 536 ; Jeuner v. Jenner (1860), 2 De G. F. & J. 359 ; 
James v. Holmes (1862). 31 L. J. Ch. 567 ; Chambers v. 
Crabbe (1865), 34 Beav. 457 ; Potts v. Burr (1865), 34 
Beav. 543; Turner e. Collins (1871), 7 Ch. App. 329; 
Carnegie v. Carnegie (1874), 30 L. T. 460 ; Fane v. Fane 
(1875), L. R. 20 Eq. 698 ; Lovell v. Wallis (1884), 50 
L. T. 681 ; Allcard v. Skinner (1887), 36 Ch. D. 145 ; 
Hoblyn v. Hoblyn (1889), 41 Ch. D. 200 ; Bischoff’s 
Trustee v. Frank (1903), 89 L. T. 188. 

649. .] — A.-G. v. Magdalen College, 

Oxford (1854), 18 Beav. 223 ; 23 L. J. Ch. 844 ; 
24 L. T. O. S. 7 ; 18 Jur. 363 ; 52 E. R. 88 ; 
revsd . on other grounds, sub nom. St. Mary 
Magdalen, Oxford v . A.-G. (1857), 6 H. L. Cas. 
189, PI. L. 

Annotations: — Mentd. A.-G. v. Davey (1859), 4 De G. & J. 
136; A.-G. v. Payne (1859), 27 Beav. 168; Magdalen 
Hospital v. Knotts (1878), 8 Ch. D. 709 ; Bobbett v. 
S. E. Ry. (1882), 9 Q, B. D. 424. 


550* No action maintainable.] — In an action 
against a mutual assurance society by one of the 
members assured, in which it appeared from the 
rules that the members were mutual insurers, the 
policy being for a term of years, the premium to be 
paid by half-yearly instalments, & one of the rules 
set out providing that if a premium should not be 
paid within a certain time after it became due, 
the directors might cancel & declare void the policy . 
Plea, that a premium having remained unpaid 
for the time specified, the directors then cancelled 
& declared void the policy : — Held : the cancella- 
tion, even assuming that it was after the liability 
arose, had the effect of avoiding the policy ab initio , 

& destroying any right of action that might 
previously have accrued to assured under it. — 
Bamberger v. Commercial Credit Mutual 
Assurance Society (1855), 15 C. B. 076; 24 
L. J. C. P. 115 ; 1 Jur. N. S. 500 ; 3 C. L. R. 568 ; 
139 E. R. 590. 

Of bonds.] — See Bonds, Vol. VII., p. 234, 
Nos. 764-767. 


Sect. 1 1 .—DISCHARGE OF CONTRACTS MADE 
BY DEEDS. 

Sec Contract, Vol. XII., pp. 351-353, Nos. 2915- 
2937. 


Part II— Instruments Under Hand — Non-Testamentary. 


Sect. 1.— IN GENERAL. 

651. What amounts to — Under R. S. C., Ord. 
54a, r. 1 — Any written instrument — Carrying legal 
or equitable rights or liabilities.] — A summons was 
taken out under Order 54a by the trustee of a 
bkpt. who claimed an interest under a contract 
of sale of certain real estate & option of repurchase 
conferred on the bkpt.., asking certain questions 
which involved the construction of the written 
document ; — Held : the contract was an instru- 
ment within the meaning of the rule. 

Various points have been raised on this rule. 
First of all, is this a written instrument ? It 
seems to me that the word “ instrument ” was 
meant to receive a wide construction, & that it 
would apply to any written document under 
which any right or liability, whether legal or 
equitable, exists (Stirling, ,T.). — Mason v. Schup- 
pisser (1899), 81 L. T. 147 ; 43 Sol. Jo. 718. 

552. Articles of association.] — Mor- 

gan’s Brewery Co. v. Crosskill, [1902] 1 Ch. 
898 ; 71 L. .7, Ch. 585 ; 10 Mans. 235. 

Annotation : — Refd. Cyclists’ Touring Club v. Hopkinson 

(1909), 79 L. J. Ch. 82. 

653. Under Larceny Act, 1861 (c. 96), s. 1 

— Printed rules of savings bank.]— Prisoner was a 
trustee & treasurer & secretary of a savings bank. 
By the rules, which were duly certified, the 
secretary was to receive the money from the 
depositors. & pay it over to the treasurer. He 
was indicted, under 20 & 21 Viet. c. 64, in one 
set of counts, as a trustee of money for a public 
purpose, in another set as trustee for the benefit 
of the depositors in the savings bank, & charged 
with the fraudulent appropriation ; — Held : he 
was liable under the statute as a trustee, tthder 
an express trust created by instrument in writing ; 
since the set of rules of the savings bank was an 
instrument in writing within the meaning of the 


Act. — R. v . Fletcher (1862), Le. & Ca. 180 ; 
31 L. J. M. C. 206 ; 6 L. T. 545 ; 26 J. P. 789 : 
8 Jur. N. S. 640 ; 10 W. R. 753 ; 9 Cox, 0. 0. 
189, C. C. R. 

Annotation : — Refd. R. v. Davios, [1913] 1 K. B. 573. 

554. Under Civil Procedure Act, 1833 

(c. 42), s. 28 — Written application for loan.] — A 
letter of appln. for a loan uni il a day named therein, 
which does not show an obligation to pay on 
the face of it, is not “ an instrument, by virtue of 
which t.hc debt is payable at a certain time,” 
within the meaning of the above Act.. — T aylor v. 
Holt (1864), 3 H. & C. 452 ; 34 L. J. Ex. 1 ; 
11 L. T. 347 ; 13 W. R. 78 ; 159 E. R. 607. 
Annotation : — Mentd. Dene v. Sawyor (1872), 26 L. T. 646. 

555. Award determining payment of 

accounts.] — An award made upon a joint traffic 
agreement between two railway cos. determined 
that accounts should be rendered by each co. to 
the other in May ; that a payment should be 
made on account of the balance appearing to be 
due on the face of the accounts so exchanged, & 
that this payment should be made as soon after 
June 1 as possible & not later than June 15 ; — 
Held : no interest could be recovered under the 
above Act ; since there was no “ debt or sum 
certain payable by virtue of a written instrument 
at a certain time,” within the meaning of that 
statute. — London, Chatham & Hover Ry. Co. 
v. South Eastern Ry. Co., [1893] A. C. 429 ; 
63 L. J. Ch. 93 ; 69 L. T. 637 ; 58 J. P. 36 ; 1 
R. 275, H. L. ; otfV/., [1892] 1 Ch. 120, C. A. 

Annotations: — Refd. lie Horner, Fooks v. Horner, [1896] 
2 Ch. 188 ; Thakur Ganesb Bakhsh v. Thakur Harihar 
Bakhsh (1904). 20 T. L. R. 401. Mentd. Page r. Cloeto 
(1892), 36 Sol. Jo. 647 ; Phillips v. Homfray, [1892] 
1 Ch. 465 ; Fletcher t>. L. & Y. Ry., [1902] 1 Ch. 901 ; 
Johnson v. R. [1904] A. C. 817 ; Stearns v. Villas;© 
Main Reef Gold Mining Co. (1904), 48 Sol. Jo. 700 : 
Toronto Ry. v. Toronto Corpn., [1906] A. C. 117 ; Di 
Ferdlnando v . Simon, Smite, [1920) 3 K. B. 409. 
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Sect 1 . — In general . Sect 2: Sub-sects. 1, 2, 3, 4, 
5, 6, 7, 8, 9 <fc 10.] 

556. Under Apportionment Act, 1834 (c. 22) 

— Order . of the court.] — I have looked at the 
authorities & I think that they establish that 
there is no apportionment in this case. An order 
of ct. is not an instrument within the meaning of 
the Act (Lord Romilly, M.R.). — Jodrell v. 
Jodrell (1809), L. R. 7 Eq. 401 ; 38 L. J. Ch. 
507 ; 20 L. T. 349 ; 17 W. R. 002. 

557. Under Prescription Act, 1832 (c. 71), 

s. 3 — Licence to enjoy right — Signed by licensee 
only.] — A., the owner of a house, brought an 
action to restrain B. from obstructing the access 
of light to his windows. A document signed by 
K. only (through whom pltf. derived his title) 
was set . up in defence : — Held : the document 
though signed by the licensee only, was a consent 
or agreement within the above Act. — Bewley v. 
Atkinson (1879), 13 Ch. D. 283 ; 40 L. J. Ch. 153 ; 
41 L. T. 003 ; 28 W. R. 038, C. A. 

Annotations : — Consd. Smith v. Colbourne, [1914] 2 Ch. 533. 
Refd. Mitchell v. Cantrill (1887), 37 Ch. D. 56 ; Simpson 
v . Godmanchester Corpn. (1895), 64 L. J. Ch. 837 ;Rusooe 
v. Grounsell (1903), 89 L. T. 426 ; Hyman v. Van Den 
Bergh, [1907] -2 Ch. 516. Mentd. Re Thompson, Ex p. 
Baylis, [1894] 1 Q. B. 462 ; Re Jones, [1895] 2 Ch. 719 ; 
Gardner v. Hodgson's Kingston Brewery Co., [1901] 
2 Ch. 198; Greenhalgh v. Brindley, [1901] 2 Ch. 324; 
Bake v: French (No. 2), 11907] 2 Ch. 215 ; Tucker v. 
Oldbury U. C. (1912), 81 L. J. K. B. 668. 

558. _ — Under 16 & 17 VIct. (c. 96), s. 4 — 
Reception order In lunacy.] — Pltf. was taken to 
& detained in deft.’s asylum as a person of un- 
sound mind under an order signed by pltf.’s 
husband & containing a statement of questions 
& answers concerning pltf. Pltf. having brought 
an action against deft, for maliciously & without 
reasonable or probable cause assaulting & im- 
prisoning her : — Held : the answers were a suffi- 
cient compliance with the requirements of the 
above Act. — L owe v . Fox (1887), 12 App. Cas. 
200 ; 50 L. J. Q. B. 480 ; 50 L. T. 400 ; 51 J. P. 
408 ; 30 W. R. 25, II. L. 

Annotations : — Mentd. Re Smith ’e Estate, Clements v. 
Ward (1887), 35 Ch. D. 589 ; Hulley v. Silversprings 
Bleaching Co., [1922] 2 Ch. 268. 

See, further , Lunatics & Persons of Unsound 
Mind. 

559. Under Forgery Act, 1861 (c. 98), 

8 . 38 — Forged telegram.] — The prisoner was in- 
dicted, under the above sect., for obtaining 
certain money by means “of a certain forged 
instrument, to wit, a forged telegram.” It 
appeared that the prisoner, who was a clerk in a 
post office, sent to a bookmaker a telegram offering 
a bet on a certain horse for a certain race. The 
telegram purported to have been handed in prior 
to the running of the race, & the bookmaker 
accepted the bet & ultimately paid the amount 
won on that understanding. In reality tlu' 
telegram was despatched by the prisoner after he 
had received the news that the race had been won 
by the horse in question : — Held : the telegram 
was a forged instrument within the meaning of 
the above Act. — R. v . Riley, [1890] 1 Q. B. 309 ; 
65 L. J. M. C. 74 ; 74 L. T. 254 ; 60 J. P. 519 ; 
44 W. R. 318 ; 12 T. L. R. 178 ; 40 Sol. Jo. 240 ; 
18 Cox, O. C. 285, C. C. R. 

Annotations : — Folld. R. v. Howse (1912), 107 L. T. 239 ; 
R. v. Cade, [1914] 2 K. B. 209. 

500. Forged envelope & betting 

slip.] — An envelope was sent through the post 
in order to get the date stamped upon it. It was 
then used to enclose a betting slip. The betting 
slip was inserted after the result of the race was 
known but the envelope bore a stamped date 


anterior to the running of the race : — Held : the 
envelope & betting slip constituted a forged instru- 
ment within Forgery Act, 1861 (c. 98), s. 38. — 

R. v. Howse (1912), 107 L. T. 239 ; 76 J. P. 151; 
28 T. L. R. 186 ; 50 Sol. Jo. 225 ; 23 Cox, C. C. 
135 ; 7 Cr. App. Rep. 103, C. C. A. 

561. Under Forgery Act, 1913 (c. 27), 

S. 7 — Forged letter.] — The prisoner was indicted 
under above Act for obtaining certain money by 
means of “a certain forged instrument, to wit, 
a forged request for the payment of one pound.” 
The document in question was a letter purporting 
to come from & to be signed by a man employed 
by the prosecutor to whom it was addressed : — 
Held : the letter was an “ instrument ” within 
above Act, sect. 7. — R. v. Cade, [1914] 2 K. B. 
209 ; 83 L. J. K. B. 790 ; 110 L. T. 624 ; 78 J. P. 
240 ; 30 T. L. R. 289 ; 58 Sol. Jo. 288 ; 24 Cox, 
0. C. 131 ; 10 Cr. App. Rep. 23, C. C. A. 

See, further , Criminal Law & Procedure. 

562. Under Stamp Act, 1891 (c. 39), sch. 1 

— Agreement not under seal — For hire of chattel for 
consideration.] — In an action on an agreement 
in writing not under seal between a telephone co. 
& R. for hire of a private wire for £12 per annum : 
— Held : the agreement was chargeable with an 
ad valorem duty under the above Act, & not merely 
with a stamp duty of 6 d. as an agreement. — 
National Telephone Co., Ltd. v. Inland 
Revenue Comrs., [1900] A. C. 1 ; 69 L. J. Q. B. 
43 ; 81 L. T. 540 ; 64 J. P. 420 ; 48 W. R, 210 ; 
16 T. L. R. 58, H. L. 

Annotations : — Folld. Durham County Electrical Power 
Distribution Co. v. I. R. Comru., 11909] 2 K. B. 604, 
Refd. Gart-sides (Brookeide Brewery) v. I. R. Comrs. (1900). 
82 L. T. 686 ; Underground Electric Rys. of London & 
Glyn, Mills, Currie v. I. R. Comrs., [1910J 1 K. B. 306. 
Mentd. British Oil & Cake Mills v. I. K. Comrs., [1903] 
1 K. B. C8U ; Speyer v. I. R. Comrs., [1907] 1 K. B. 246. 

563. .] — By an agree- 

ment in writing not under seal between the Co. 
& a customer, the Co. agreed to supply to the 
customer for a period of seven years electric energy 
for motive power, heating & lighting purposes, on 
the customer’s premises at a fixed charge of 
£57 10*. per quarter & an additional Id. per unit 
as indicated by met er : — Held : the agreement 
was chargeable with an ad valorem duty of 2s. Qd. 
per cent, on the aggregate amount of the minimum 
quarterly payments for seven years as being a 
“ security ” for sums of money at stated periods 
under clause 1 of the heading, “ Bond Covenant 
or Instrument of any kind whatsoever,” in Sched. I. 
of the Stamp Act*, 1891. — County of Durham 
Electrical Power Distribution Co. v. Inland 
Revenue Comrs., [1909] 2 K. B. 604 ; 78 L. J. 
K. B. 1158; 101 L. T. 51 ; 73 J. P. 425; 25 

T. L. R. 072 ; 8 L. G. R. 1088, O. A. 

Annotation : — Refd. Underground Electric Rys. of London 
& Glyn, Mills, Currie v. I. It. Comrs., [1914] 3 K. B. 210. 

564. " Deed, Instrument or will ” — Power to 
appoint by — Instrument in writing not under seal.] 

— A bequest of personal property to three trustees, 
A., B. & C., “ upon trust to dispose of the same 
in whatever way A. shall, by any deed oi* deeds, 
instrument or instruments, or by his will, appoint ; 
provided that no such deed, instrument or will 
shall be taken to be an execution of this power, 
unless the deed, instrument or will be executed 
after my decease ” ; & subject, thereto, upon 

trust for A. for life ; — Held : to ‘be a power exer- 
cisable by an instrument in writing, whether a 
deed or not, if such instrument sufficiently referred 
to the power or to the property subject to it, or 
if it made a general gift & the appointor, had no 
property of his own to which it could refer. — 
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Brodrick v . Brown (1855), 1 K, & J. 328 ; 09 


B. R. 484. 

Annotations : — Apld. Hall y. Bromley (1887), 35 Ch. D. 642. 
Reid. Re Waterhouse, Waterhouse v. llyley (1907), 98 
L. T. 30. 


565. Cannot create freehold or quasi freehold 
Interest.] — Dossee v. Doe d. East India Co. 
(1859), 1 L. T. 345 ; sub nom. Anundomohey 
Dossee v . East India Co., 8 W. R. 245, P. C. 
Construction of deeds & instruments under hand, 


see Part III., post. 


Sect. 2.— NECESSITY FOR AND REQUISITES OF. 

Sub-sect. 1. — Acknowledgments. 

See Limitation of Actions. 


Sub-sect. 2. — Appointments. 

566. Of agents.] — It is clearly settled now, 
that an agent need not be authorised in writing ; 
also, that an agreement in writing may be dis- 
solved by parol (Loud Eldon, C.). — Coles v. 
Trecotiiick (1804), 9 Yes. 234 ; 1 Smith, K. B. 
233 ; 32 E. R. 592, L. C. 

Annotations : — Folld. Graham v. Munson (1839), 7 Scott, 
7 69. Reid. Emmerson v. Heclia (1809), 2 Taunt. 38. 
Mentd. Randall v. Errinjarton (1805), 10 Vea. *123 ; Blupfden 
v. Bradbear (1806), 12 V r es. 466 ; Morae v. Royal (1806), 
12 Vos. 355 ; liuckmaater v. Harrop (1807), 13 Ves. 456 ; 
Peacock v. Evana, Evans v. Peacock (1809), 16 Ves. 512 *, 
Korneys v. l'roctor (1813), 3 Vea. & B. 57 ; Re Robinson 
& Earrand, Ex p. Holdawortli (1814), 1 Mont. 1). & l)e G. 
475: Copia v. Middleton (1817), 2 Madd. 410 : lvenney 
v. Wexham (1822), 6 Madd. 355 ; Henderson v. Barnewall 
(1827), 1 Y. & J. 387 ; Goabell v. Archer (1835), 2 Ad. & El. 
500 ; Carter v. Palmer (1812), 8 Cl. & Fin. 657 ; Strick- 
land v. Turner (1852), 7 Exch. 208 ; Tottenham t». Green 
(1863), 32 L. J. Ch. 201 ; Colea v. Bristowo (1868), L. R. 
6 Eq. 149; Seal v. Claridffo (1881), 7 Q. B. 1>. 516; 
Plowright r. Lambert (1885), 52 I i. T. 646 ; Luddy’s 
Trustee v. Peard (1886), 33 Ch. D. 500 ; Potter v. Peters 
(1895), 61 L. J. Cli. 357 ; lie Boles & British Land Co.'s 
Contract (1901), 71 L. J. Ch. 130. 

See , further. Agency, Vol. I., pp. 282-284, 
Nos. 144-155. 

Of proxy in company matters .] — See Companies. 
Of trustees — In bankruptcy .] — See Bankruptcy, 
Vol. IV., p. 211, Nos. 1950, 1957. 

Of trusts generally .] — Sec Trusts & 

Trustees. 

To property .] — See Powers. 


Sub-sect. 3. — Assignments. 

Choses in action — Whether writing or deed 
necessary for assignment of.] — See Choses in 
Action, Vol. VIII., p. 421, Nos. 35 et seq. 

What amounts to assignments of.] — 

See Choses in Action, Vol. VIII., p. 442, Nos. 189 
et seq. 

Voluntary assignment.] — See Choses in 

Action, Vol. VIII., p. 490, Nos. 013 et seq. 

Contract.] — See Contract, Vol. XII., p. 000, 
No. 5020. 1 

, Copyright.] — See Copyright, Vol. XIII., pp. 
189—191, Nos. 230 et seq. 

For benefit of creditors.] — See Bankruptcy & 
Insolvency, Vol. IV., pp. 48-71, Nos. 399 et seq. 

Insurance policy.] — See Insurance. 

Leasehold.] — Sec Landlord A Tenant; Sale 
of Land. 

Mortgage debt.] — See Mortgage. 

Patents.] — See Patents & Inventions. 

Trust.] — See Trusts & Trustees. 


Sub-sect. 4. — Bills of Exchange. 

See Bills of Exchange, Promissory Notes 
® Negotiable Instruments, Vol. VI., p. 14, 
Nos. 38 et seq. 

J. — VOL. XVII. 


Sub-sect. 5. — Bills of Sale. 

See Bills of Sale, Vol. VII., pp. 3 et seq . 


Sub -sect. 0. — Contracts. 

See, generally. Contract, Vol. XII., pp. 51-172, 
Nos. 277-1209. 

Promise by executor to answer damages out of 
own estate.] — See Executors & Administrators. 

Relating to land or interest therein.] — See Land- 
lord & Tenant ; Mortgage ; Sale of Land. 

Sale of goods.] — See Sale of Goods. 

Bills of exchange, promissory notes & negotiable 
instruments.] — See Bills of Exchange, Promis- 
sory Notes & Negotiable Instruments, Vol. VI., 
p. 14. 

Agreements of partnership.] — See Partnership. 

Agreements between solicitor 6c client as to 
remuneration.] — See Solicitors. 

Agreements with railway companies relating to 
carriage of goods.] — Sec Railways & Canals. 

Agreement with pawnbrokers — Where loan ex- 
ceeds 40 shillings.] — Sec Pawns & Pledges. 

Agreements between master 6c servant.] — See 
Master & Servant. 

Memorandum 6c articles of association of com- 
panies.] — See Companies. 

Charterparty.J — See Suipping & Navigation. 

Transfer of shares.] — See Companies. 


Sub-sect. 7. — Guarantee. 
See Guarantee. 


Sub-sect. 8. — Notices. 

Of assignment of choses in action.] — See 
Choses in Action, Vol. VIII., p. 466, Nos. 378 
et seq. 

Of assignment of policy of life assurance.] 

Insurance. 

Of distress — Before sale of goods distrained.] — 

See Distress. 

Of objection to claim to parliamentary vote.]— 

See Elections. 

Of removal of pauper.] — See Poor Law. 

To treat under Lands Clauses Consolidation Act, 
1845 (c. 18).] — Sec Compulsory Purchase of Land 
& Compensation, Vol. XI., p. 172, Nos. 494 et seq. 
To quit.] — Sec Landlord & Tenant. 

Preparatory to recovery of possession before 
justices.] — See Landlord & Tenant. 

To make tenant holding over — Liable for double 
rent.] — See Landlord & Tenant. 

By tenant to remove fixtures or holdings.] — See 
Landlord & Tenant. 

By tenant of claim for compensation for improve- 
ments.] — See Agricultural Holdings Act, 1908 
(c. 28), & Agriculture, Vol. II., p. 46. 

By mortgagee of intention to deprive occupier of 
possession.! — See Agricultural Holdings Act, 1008 
(c. 28), generally, Agriculture, Vol. II. 

Under Conveyancing 6c Law of Property Act, 
1881 (c. 41), s. 14.] — See Landlord & Tenant; 
Real Property & Chattels Real. 

Under Settled Land Acts.] — Sec Settlements. 
And see, further , Titles passim. 


Sub-sect. 9. — Releases. 
See Contract. 


Sub-sect. 10. — Trusts. 

See Trusts & Trustees ; Gifts ; Settlements.- 

R 



242 


Deeds and Other Instruments. 


Sect. 8.— EXECUTION. 

Contracts ,] — See Contract, Vol. XII., p. 118 
et aeq . 

Signature — Agreements between solicitor & 
client — Within Attorneys & Solicitors Act, 1870 
(c. 28), s. 4.1 — See Solicitors. 

By lunatic.] — See Lunatics. 

Grant of easement of light — Signature by 

grantee only.] — See Easements & Profits A 
Prendre. 

By agent .] — See Agency, Vol. I., pp. 275, 

270, 277, 281, 023, 020, Nos. 59, 00, 80, 83, 94, 
133, 2479, 2631. 

Acknowledgment of title.] — See Real Property 
& Chattels Real & Mortgage. 

Agreement for special remuneration — Under 
Solicitors’ Remuneration Act, 1881 (c. 44), s. 8.] — 
See Solicitors. 

Agreement with seamen .] — See Shipping & 
Navigation. 

Agreement under London Hackney Carriage Act, 
1843 (c. 80), s. 23 .] — See Street & Aerial 
Traffic. 

Agreement for receipt of partnership profits — 
Under Partnership Act, 1890 (c. 39), s. 2 .] — See 
Partnership. 

Assignment of copyright .] — See Copyright, Vol. 
XIII., p. 189, Noe. 242, 243. 

Bills of exchange .] — See Bills of Exchange, 
Promissory Notes, & Negotiable Instruments, 
Vol. VI., pp. 50, 70. 

Bills of sale.] — See Bills of Sale, Vol. VII., 

p. 81. 

Contract with pawnbroker — Pawnbrokers Act, 
1872 (c. 93), s. 24 .] — See Pawns & Pledges. 

Consignment of goods for carriage — Railway & 
Canal Traffic Act, 1854 (c. 31), s. 7.]— See 
Carriers, Vol. VIII., pp. 57-00. 

Dissolution of building society — Building Societies 
Act, 1874 (c. 42), s. 32 .] — See Building Societies, 
Vol. VII., p. 502, Nos. 287-292. 

Disclaimer by trustee in bankruptcy — Bank- 
ruptcy Act, 1914 (c. 69), s. 54.] — See Bankruptcy 
& Insolvency, Vol. V., p. 939, Nos. 7078, 7079. 

Execution on behalf of companies.]— 
Companies. 

Instrument creating trust .] — See Trusts & 
Trustees. 


Marino insurance policy .] — See Marine In- 
surance. 

Objection to parliamentary votes — Parliamentary 
Voters’ Registration Act, 1843 (c. 18), s. 7 .]— 
Elections. 

Removal of pauper — Poor Law Amendment Act, 
1834. J — See Poor Law. 

Sale of goods.] — See Sale of Goods. 

Sale of land.] — See Sale of Land. 

Submission to arbitration — Arbitration Act, 1889 
(c. 49), s. 27.] — See Arbitration, Vol. II., p. 313. 


Sect. 4.— ALTERATION AND ERASURE. 

See , generally . Contract, Vol. XII., p. 359 etseq. 
Policies of insurance.] — See Insurance. 

Bills of exchange, promissory notes & negotiable 
Instruments.]— See Bills of Exchange, Promis- 
sory Notes, & Negotiable Instruments, Vol. 
VI., p. 372, Nos. 2449 et aeq. 

Particular contracts.] — See Titles paaaim. 


Sect. 5.— RECTIFICATION ON GROUND OF 
MISTAKE. 

See Mistake. 

Alteration of bills of exchange, etc., to correct 
mistake.] — See Bills of Exchange, Promissory 
Notes, & Negotiable Instruments, Vol. VI., 
p. 378, Nos. 2480 et seq. 


Sect. 0.— CANCELLATION. 

Sec , generally , Part I., Sect. 10. 

Bills of exchange.]- See Bills of Exchange, 
Promissory Notes, & Negotiable Instruments, 
Vol. VI., p. 309. 

Bills of sale.] — Sec Bills of Salk, Vol. VII., 
pp. 105 et seq. 

See , further , Titles passim. 

Grounds for — Misrepresentation & fraud.] — See 
Misrepresentation & Fraud. 

! Mistake.] — Sec Mistake. 


Part lit. — Interpretation of Deeds and Non-Testamentary 

Instruments. 

Sect. 1. — IN GENERAL. 568. .]— It may be a legitimate mode 

Bonds .]— Sec Bonds, Vol. VII., pp. 182-191, of determining the meaning of a doubtful document, 
Nos. 199-303. to place those who have to expound it in the situa- 

Contraots — Where conflict of laws.]— See Con- tion of those who made it, & so, perhaps, history 
FLIOT OF Laws, Vol. XI., pp. 304-390, Nos. 673- m »y be referred to, to show what facte existed 
707 . bringing about a statute, & what matters influenced 

567. General rule — Ambiguous Instrument.]— men’s minds when it was made (Bramwell, B.).— 
In ambiguous contracts the domicil of the parties, A.-G. v. Sillem (1864), 2H.& C. 431 » 
the place of execution, the purpose & the various 262 ; 159 E. B. 178 ; sub now. B. v. Si ltjm , The 
provisions & expressions of the instrument are Alexandra, 3 New Bep. 299 ; 11 L. T. 223; 
material to be considered in the construction. — A.-G. v. Sillem, , ^ie Alexandra Case, 33 

Lansdowne v. Lansdowne (1820), 2 Bli. 00; L. J. Ex. 92; 12 W-R* 257 ; on appeal, 2 H. & C. 
4 E. II. 250, II. L. 581, Ex. Ch. ; 10 H. L. Cas. 704, H. L. 

Annotations : — Refd. Cope v. Cope (1848), 15 Sim. 118. Annotations : — Mentd. R. v. Rumble (1864), 4 F. & F. 175; 
Mentd. Noelt\ Roclifort (1836), 10 Bli. N. S. 483 ; Bourne R. v. Stephens (1866), 7 B. & S. 7H) ; Unwin v. Clark 

v. Hartley, Bourne v. Mahan (1854), 2 Eq. Rep. 910. (1866), 7 B. & S. 400 ; Waterhouse v. Gilbert (1885), 15 

da e»t* in fiicrr -i i A deed made between two public i concerned, should be narrowly soruti- 

1 * 1# bodies & incorporated in a local Act nised Sc strictly construed. — Mir a mar 

®. Deed incorporated in Local Act j of Parliament, where interests outside | Corpn. v . R. (1909), 28 N. Z. L. R. 
— Interests of non-parties affected . } — those of the contracting parties are 727. — N.Z. 
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569 : Darlow v. Shuttleworth, [1902] 1 K. B. 
v. West Riding 1 of Yorkshire County Council, 
B. 676 ; National Telephone Co. v. Postmaster- 
1913] 2 K. B. 614. 

569. What matters are to be considered — Not 
nature of provisions — If legal.] — An instrument is 
to be construed without adverting to the nature 
of its provisions, if legal, or to what they would 
have been, if a particular case had been contem- 
plated. — Mosley v. Mosley (1800), 5 Ves. 248 ; 
31 E. II. 570. 

570. Not matters outside written agree- 

ments.] — A. agreed to take an assignment of a 
lease of a house, which was out of repair, from B., 
& by the agreement it was stipulated that all out- 
goings should be paid by B. up to Apr. 23 ; &, by 
an assignment indorsed on the lease, executed by 
B. but not by A., B. assigned the residue of the 
term, subject to the performance of all the cove- 
nants of the lease, which, from Apr. 22, ought to 
be observed on the part of the tenant. The lease 
contained a covenant to keep the premises in 
repair, & so to deliver them up ; &, after the 

assignment, the reversioner sued B. & reco vered 
for dilapidations which occurred before Apr. 22 : — 
Held : the judge could not look beyond the written 
instruments, viz. the written agreement & the 
assignment. — Hawkins v. Siiekman (1828), 3 
0. & P. 459, N. P. 

Annotations : — Mentd. Jenkins v. Robertson (1853), 1 Eq. 

Rep. 123 ; Gooch v. Cluttorbuck (1899), 68 L. J. Q. B. 808. 

571. Construction of two negatives — In grants.] 

— Two negatives may be construed as a negative 
in grants ( per Cur.) — Dillon v. Harper (1703), 
1 Salk. 328 ; 2 Ld. Iiaym. 898 ; 91 E. R. 290. 

572. Application of rules of grammar.] — The 
rules of grammar must give way to the rules of 
good sense, & where a reasonable interpretation of 
the whole instrument requires that grammar 
should be departed from, it must be, & constantly 
is, departed from (Knight Bruce, L.J .). — lie 
Norman’s Trust (1853), 3 ])e G. M. & G. 9(55 ; 
1 Eq. Rep. 53 ; 22 L. J. Ch. 720 ; 21 L. T. O. S. 
97 ; 17 Jur. 444 ; 1 W. R. 220 ; 43 E. R. 378, 
L. JJ. 

Annotations : — Refd. Hall v. Robertson (1853), 2 Eq. Rep. 

15. Mentd. Pratt v. Mathew (1856), 22 Beav. 328 ; Re 

Saunder’s Trust (1857), 3 K. & J. 152 ; Day v. Barnard 

(1860), 1 Drew. & Sina. 351 ; Clarke v. Colls (1861), 9 

H. L. Cas. 602. 

573. Words of reference.] — There is no rule of 
law or of grammatical construction that words of 
reference in a deed such as “ the said,” or “ as 
aforesaid,” must necessarily refer to the last or 
immediate antecedent (Channell, B.).-- -Tetley 
v. Wanless (1866), L. R. 2 Exch. 21 ; 4 H. & 0. 
613 ; 36 L. J. Ex. 25 ; 15 L. T. 255 ; 15 W. R. 
356 ; affd. (1867), L. R. 2 Exch. 275, Ex. Ch. 
Annotations : — Mentd. Ash v. Pouppevillo (1867), L. R. 3 

Q. B. 86 ; Foster v. Gamgee (1876), 1 Q. B. D. 666 ; 

Harper v . Liuthorpe, Dlnsdale Smelting Co. (1909), 101 

L. T. 608. 

574. Deeds of compromise — Construed only as 


721 ; R. 
[1906] 2 I 
General, I 


to rights in dispute — Parties not deprived of other 
rights.] — Deeds of compromise of ascertained 
specific questions will not be construed so as to 
deprive any party thereto of any right not then in 
dispute & not in contemplation by any of the 
parties to the deed. — Cloutte v. Storey, [1911] 
1 Ch. 18 ; 80 L. J. Ch. 193 ; 103 L. T. 617, C. A. 
Annotation : — Mentd. Thompson v. Thompson, [1923] 2 Ch. 
205. 

575. Force majeure clause.] — A force majeure 
clause should be construed in each case with a 
close attention to the words which precede or 
follow it, & with a due regard to the nature & 
general terms of the contract. The effect of the 
clause may vary with each instrument.- -Lk- 
beaupin v. Crispin, [1920] 2 K. B. 714 ; 89 
L. J. K. B. 1024 ; 124 L. T. 124 ; 36 T. L. R. 
739 ; 64 Sol. .Jo. 652 ; 25 Com. Cas. 335. 
Annotations : — Mentd. DI Ferdlnundo v. Simon, Smlts, 
[1920] 3 K. B. 409 : S.S. Celia v. S.S. Volturno, [1921] 
2 A. C. 544 ; Re British American Continental Bank, 
Goldzieher & Tcnso’s Claim, [1922] 2 Ch. 575. 


Sect. 2.— BY WHOM CONSTRUED -JUDGE OR 
JURY. 

Parcel or no parcel — Question for jury .] — See 
Part III., Sect. 10, sub-sect. 1, A., post. 

576. General rule.] — Land cannot be appur- 
tenant to a messuage, but such word may be con- 
strued to pass the land by the intention of the 
parties. 

It is the office of judges to take & expound the 
word’s wliich common people use to express their 
meaning, according to their meaning ( per Cun.). — 
Hill v. Grange (1555), 1 Plowd. 164 ; 2 Dyer, 
130 b ; 75 E. R. 253. 

Annotations : — Consd. Finch’s Case (1607), 0 Co. Rep. 63 a ; 
Attoe v. Heinminga (1612), 2 Bulsl. 281 ; Ongloy v. 
Cham hers (1824), 1 Bing. 483 : Doe d. Winter v. Porratt, 
Doe d. Viney v. Permit, Doe d. Slade v. Porratt (1843), 
6 Man. & G. 314 ; Cuthbert v. Robinson (1882), 51 L. J. Ch. 
238. Reid. Tyrringhum’s Cose (1584), 4 Co. Rep. 36 a; 
Wood u. Payne (1690), Cro. Eliz. 186 ; Pain v. Malory 
(1601), Cro. Eliz. 832 ; Pepcys v. Creroton (1727), Gilb. 
Ch. 249 ; Doe d. Moyrick v. Meyriok (1832), 2 Cr. & J. 
223 ; Hinchliffe v. Kinnotil (1838), 5 Bing. N. C. 1 ; 
Hopkins v. Heim ore (1838), 3 Nov. & P. K. B. 453: 
Pannell v. Mili (1846), 3 C. B. 625 ; Watorpark v. Fomioll 
(1859), 7 W. R. 634 ; Forgusson v. L. B. 8c H. C. Ry. 
(1863), 3 I)e G. J. & Sm. 653 ; Thomas v. Owen (1887), 20 
Q. B. D. 225 ; Roe v. Siddons (1888), 22 Q. B. I). 224 ; 
Schwann v. Cotton, [1916] 2 Ch. 120 ; Hansford v. Jogo, 
[1921 1 1 Ch. 322. Mentd. Anon. (1561), Ben. & D. 29, (5) ; 
Luttrel’s Case (1601), 4 Co. Rep. 84 b ; Wade’s Cose (1601), 

5 Co. Rep. 114 a ; Lowe’s Case (1609), 9 Co. Rep. 122 h ; 
Lofleld’s Case (1612), 10 Co. Rep. 106 a ; Howies v. Mason 
(1612), 2 Browni. 192 ; Clay & Barnet’s Case (1613), 
Godb. 236 ; dun’s Case (1613), 10 Co. Rep. 127 a ; St.uko- 
loy v. Butler (1614), Hob. 168 ; Crabbe v. Tookor (1627), 
Ponh. 204 ; Banker’s Case (1696), Skin. 001 ; Loddington 
v. Klme (1695), 3 Lev. 431 ; Rockingham r. Oxenden 
(1711), 2 Salk. 578 ; Startup v. Macdonald (1843), 6 Man. 

6 G. 593. 

577. .] — It is very dangerous to admit the 

contents & sufficiencies of deeds to be proved by 


PART 111. SECT. 2. 

576 i. General rule. ] — It is the duty 
of the judge to construe a written 
contract. & of the jury to decide upon 
surrounding facts & circumstances, if 
any, to vary it. — Iveson v . Mason 
(1862), 12 C. P. 475.— CAN. 

576 ii. .] — The question of the 

construction of a contract where it is 
unambiguous is for the judge, but 
where it is doubtful what constitutes 
the contract, this question should be 
submitted to the jury. — M acAdam v. 
Kickbush (1904), 10 B. C. R. 358. — 
CAN. 


576 ill. .] — The meaning of the 

contract being a question for the ct. 
« not for the jury, ft was a misdirection 
on the part of the trial judge to leave 


the question of the meaning of the 
contract to the jury. — J. F. Gerritt 
Co. v. Bragg (1919), 53 N. 8. R. 296 ; 
50 D. L. R. 284.— CAN. 


576 iv. .] — Tho question of what 

is the proper inference to be drawn 
from the terms of a document Is a 
of law. — Chookalingam 

>. Mayandi Chettiar (1896), 
19 Mad. 485.— IND. 


question 
Pillai t 
I. L. R. 


576 v. . ] — The meaning of words 

in a document la a question of fact, 
though the effect of the words is a 
question of law. — R am Narajn Singh 
v. Chota Nagpur Banking Assocn. 
(1915), I. L. R. 43 Calc. 332.— IND. 


576 vi. .] — Pluck v. 

(1828), 2 Hud. & B. 1.— IR. 


Diqgbs 


576 vii. .1 —Held: the Judge, 

instead of submitting the moaning of 
the words " mosses & turbaries ” as a 
question for the Jury, ought to have 
construed thorn himself, 8c directed a 
verdict accordingly. — Quinn v. Shields 
(1877), I. It. 11 C. L. 254.— IR. 

576 vlii. .] — In an action for im- 

plement of a written contract, where a 
question of construction is raised, this 
question should be decided by the ct., 
before the cause is remitted to proof. — 
Frier v . Haddington (1871), 10 

Macph. (Ct. of Sese.) 118 ; 44 So. Jur. 

7 6. — SCOT. 


576 lx. .] — Ransohoff 8c Wiss- 

lbr v. Burrell (1897), 25 R. (Ct. of 
Sees.) 284 ; 35 Sc. L. R. 229 —SCOT. 

R 2 
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Sect. 2. — By whom construed — ju d ge or jury,] 

the testimony of witnesses, the construction of 
deeds being the office of the ct. — Suffolk (Earl) 
v . Greenvill (1041), 3 Rep. Ch. 89 ; 21 E. R. 
738. 

578. .1 — The construction of all written 

instruments belongs to the ct. alone, whose duty 
it is to construe all such instruments, as soon as 
the true meaning of the words in which they are 
couched, & the surrounding circumstances, if any, 
have been ascertained as facts by the jury ; & it 
is the duty of the jury to take the construction 
from the ct. either absolutely if there be no words 
to be construed as words of art. or phrases used in 
commerce & no surrounding circumstances to be 
ascertained, or conditionally when those words or 
circumstances are necessarily referred to them 
{per Cur.). — Neilson v. Harford (1841), 8 

M. & W. 800 ; 1 Web. Pat. Cas. 295 ; 11 L. J. Ex. 
20 ; 151 E. R. 1260. 

Annotations : — Consd. Allen v. Rawson (1845), 1 C. B. 551. 
Apld. Berwick v. Horsfall (1858), 4 C. B. N. S. 450. Consd. 
Betts v. Menzies (1802), 10 H. L. Cas. 118. Folld. Hill v. 
Evans (1862), 4 Do G. F. & .1. 288. Consd. Peek v. North 
Staffordshire By. (1868), 10 II. L. Cas. 473 : Lewis v. 
U. W. Ry. (1877), 47 L. J. Q. B. 131. Reid. Stead v. 
Williams (1844), 7 Man. & G. 818; Unwin v. Heath 
(1855), 5 H. L. Cas. 505 ; Hills v. London Gas Light Co. 
(I860), 5 H. & N. 312; Simpson v. Holliday (1865), 5 
New Hep. 340. Mentd. Cook v. Pearce (1843), 8 Q. B. 
1054 : Mlllingen v. Picken (1845), 1 C. B. 799 ; Beard v. 
Egcrton (1849), 8 C. B. 165 ; Hull v. Holland (1856), 27 
L. T. O. S. 221 ; Stoner v. Todd (1876), 4 Ch. D. 58 ; 
Edison & Swan United Eloctric Light Co. v. Holland 
(1888), 4 T. L. It. 686 ; lie North Western Rubber Co. & 
Hilttenbach, 11908] 2 K. B. 907. 

679. ,1 — If there is one principle more 

clearly established than another in English Law 
it is surely this ; It is for the ct. to construe a 
written document. It is irrelevant & improper 
to ask what the parties, prior to the execution of 
the instrument, intended or understood (Oozens- 
Barpy, M.R.). — Lovell & Chtustmas, Ltd. v. 
Wall (1911), 104 L. T. 85; 27 T. L. R. 230, 
C. A. 

Annotation : — Mentd. Slack v. Hancock (1912), 107 L. T. 14. 

680. .] — The general rule is that the con- 

struction of a written contract is for the ct., 
except where technical terms are introduced 
(Maule, ,L). — Phillips v. Aflalo (1842), 4 Man. 
& G. 840 ; 12 L. J. G. P. 49 ; 134 E. R. 348. 

681. — — .] — The construction of a specifica- 
tion, os the construction of all other written in- 
struments, belongs to the ct., but the explanalion 
of the words or technical terms of art, the phrases 
used in commerce, & the proof & results of the 
processes which are described, &, in a chemical 
patent, the ascertainment of chemical equivalents, 
are matters of fact upon which evidence may be 
given, contradictory testimony may be adduced, 
& upon which it is the province & right of a jury 
to decide. — H ill v. Evans (1802), 4 De G. F. & J. 
288; 31 L. J. Ch. 457 ; 8 Jur. N. S. 525; 45 
E. R. 1195, L. C. 

Annotations: — Refd. Young r. Fernie (1864), 4 GilT. 577 ; 
Thomson v. American Braided Wire Co. (1889), 6 It. P. C. 
618 ; He Gaulard & Gibbs’ Patent (1890), 7 It. P. C. 367. 
Mentd. Hills v. Liverpool United Gaslight Co. (1862), 32 
L. J. Ch. 28 ; Neilson r. Betts (1871), 40 L. ,T. Ch. 317 ; 
Do Vitro v. Bette (1873), L. H. 6 H. L. 319 ; Croysdalo r. 
Fisher (1884), Griffin’s, Patent Cases 73 ; Lawrence r. 
Perry (1885), Griffin’s, Patent Cases 143 ; Pirrie r. York 
Street Flax Spinning Co. (1894), 11 It. P. C. 429 ; Lewis 
& Stirokler’B Patont (1896), 14 R. P. C. 24 ; Molassine Co. 
v. Townsend (1905), 23 R. P. C. 31 ; Consett Industrial & 
Provident Soc. v. Consett Iron Co., (1922] 2 Ch. 135. 


682, .] — The construction of a contracts 

unless there is something peculiar to the words, by 
reason of the custom of the trade to which the 
contract relates, is for the ct. — Bowes v . Shand 
(1877), 2 App. Cas. 455 ; 40 L. J. Q. B. 501 ; 30 
L. T. 857 ; 25 W. R. 730 ; 3 Asp. M. L. C. 401, 
H. L. ; revsg. S. C. svb nom . Shand v. Bowe (1877), 
2 Q. B. D. 112, 0. A. 

Annotations : — Consd. Sutro v. Heilbut, Symons (1916), 86 
L. J. K. B. 330. Refd. He General Trading Co. & van 
Stolk’s Comrs. (1911), 16Com. Ca8. 95; Re Sutro & Heilbut, 
Symons, (19171 2 K. B. 348 ; Manbre Saccharine Co. v. 
Corn Products Co., [1919] 1 K. B. 198 ; Fisher, Reeves v. 
Armour, [1920] 2 K. B. 329 ; Aron v. Comptoir Wegimont, 
[1921] 3 K. B. 435; Diamond Alkali Export Corpn. v. 
Bourgeois, [1921] 3 K. B. 443. Mentd. West Ham Grdns. 
v. St. Matthew, Bethnal Green Ch urch war dens , etc., 
[1896] A. C. 477 ; Re Goodbody & Balfour & Williamson 
(1899), 5 Com. Cas. 59 ; Nelson v. Nelson Line (Liverpool) 
(No. 3), Re Nelson & Nelson Line (Liverpool) (1907), 77 
L. J. K. B. 97 ; The Annie Johnson, The Kronprinsessan 
Margareta, [1918] P. 154 ; Hartley v. Hymans, [1920] 
3 K. B. 475 ; Taylor v. Bank of Athens, Pin nock v. Same 
(1922), 91 L. J. K. B. 776. 

583. Word upon a record — Inspection of record.] 

— The inspection of a record is within the peculiar 
province of the ct., & therefore if a doubt arise as 
to any word upon a record, the ct. & not the jury, 
must resolve that doubt. — R. v . IIucks (1810), 1 
Stark. 521, N. P. 

Annotation : — Mentd. It. v. Colclough (1882), 15 Cox, C. C. 92 

584. Mercantile contract.] — The construction of 
a mercantile contract is matter for the jury. — 
Smith v. Bland y (1825), Ry. & M. 257, N. P. 

585. Mercantile phrases.] — Defts. wrote to 

pltfs., & offered them a w quantity of “ good ” 
barley, to which pltfs. answered that they accepted 
the offer, expecting defts. would give them “ fine ” 
barley. Defts., in reply, stated, that their letter 
contained no such expression as “ fine ” barley, & 
that therefore they declined to ship the same. In 
an action against defts. for not delivering the 
barley : — Held : it was for the jury to say whether 
the words “ good ” & “ fine ” were mercantile 
phrases, & then tlio ct. were to determine the 
meaning of the contract. — Hutchison v. Bowker 
(1839), 5 M. & W. 535 ; 9 L. J. Ex. 24 ; 151 E. R. 
227. 

586. Whether made upon printed terms.] — 

The master of a steam-tug, of which defts. were 
owners, was employed by pltf. to tow his smack 
out of a harbour. In so doing the smack was 
stranded through the alleged negligence of the 
master. Pltf. had on previous occasions hired 
defts/ steam tug, & on paying the charge had 
received a receipt, upon the back of which was 
printed a notice that defts. would not be answer- 
able for damage occasioned by any supposed 
negligence of their servants ; — Held ; it was a 
question for the jury whether the contract was 
made on the terms printed on the back of the 
receipts. — Symonds v. Pain (1801), 0 H. & N. 
709 ; 30 L. J. Ex. 250 ; 158 E. R. 293. 

Annotation: — Refd. R. i\ Dennis, [1894] 2 Q. B. 458. 

587. Addition of implied term — Whether 

dissolution of contract Implied on frustration of 
adventure.] — The question whether a term should 
be implied in the contracts providing for their 
dissolution on the ground of the frustration of 
the commercial adventure was a question of law 
for the ct. — Re Comptoir Commercial Anversois 
& Power Son & Co., f 1920] 1 K. B. 808 ; 89 


585 1. Mercantile contract — Mercan- 
tile phrases. ] — The construction of a 
mercantile contract 1b for the ct., 
unless it contains words of a technical 
or conventional use in the trade to 
which the contract relates. — Noro- 
HEIM.ER v% Robinson (1878), 2 A. R. 


305.— CAN. 

f. Conveyance — Plan. ] — Where a 
conveyance describes the property by 
reference to a plan, the plan becomes 
incorporated with the conveyance, & 
just as much part of the description 
i os if it had been drawn upon the face 


of the conveyance, & to determine 
what passes by the conveyance, the 
description & plan alone are to be 
looked at, their construction being a 
question of law. — S mith v. Millions 
J1889), 16 A. R. 140 ; 15 O. R. 453.— 
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L. J. K. B. 849 ; 122 L. T. 567 ; 36 T. L. R. 101, 

C. A. 

Annotation: — Reid, Larrinaga v. Soc. Franco - Am6ricaino 

Des Phosphates De Medulla (1922), 37 T. L, It. 739. 

See , also , No. 578, ante . 

Existence of mercantile usage.] — See Cus- 
tom & Usage. 

588. Contract by correspondence.] — Manton v. 
Hetiierington (1843), 1 L. T. O. S. 110. 

589. .] — Frost v, Stanley (1846), 8 

L. T. O. S. 92, 451. 

590. .] — In an action against an auctioneer 

for selling below the reserved prices fixed by pltf., 
it appeared that the contract was in writing, & 
that it consisted of three letters, in the last of 
which pltf. objected to the prices suggested by 
deft, as being too low, but left it to the discretion 
of deft., hoping he would do his best : — Held : the 
construction of those letters was a question for 
the jury, & it was for them to say whether pltf. 
meant to impose pltf.’s prices as the minimum, or 
left the sale to his discretion, to sell even below 
them if he could do no better. 

It seems to me that the construction of these 
letters is a question which I must leave to the 
jury for their opinion. I am aware that there is 
a great difference of opinion as to the proper 
course on such an occasion, some thinking the 
question is one wholly for the jury, & others, that 
it is altogether one for the judge. Here, however, 
the contract is not made up of many parts & things, 
but is in writing, & I think it is for the jury to put 
their construction on it as reasonable men, & say 
what was the true meaning of pltf.’s letter, taken 
with the others before it (Pollock, C.B.). — 
Crouch v. Southgate (1847), 10 L. T. O. S. 250. 

591. .] — The rule, that the construction 

of written documents constituting per se a com- 
plete contract , is for the ct., is not affected by the 
fact- that they extend (as in the case of corre- 
spondence) over a considerable period of time, 
during which various circumstances may intervene ; 
as such circumstances, however they may be 
material in regard to the performance or breach 
of the contract, cannot affect its construction. 
But the rule does not apply where the documents 
do not contain the entire contract, so iis to require 
a stamp, supposing it otherwise within the Stamp 
Act.— Begg v . Forbes (1855), 3 C. L. R. 336. 

592. — - — .] — C. gave T. an order to see some 
hops, which consisted of eleven pockets, & have 
a sample drawn. After some correspondence con- 
cerning them, T. wrote to C., & made an offer for 
ten pockets, which C. accepted by letter, & for- 
warded eleven pockets. Upon C. suing T. for the 
value of the hops, the judge ruled that C. & T. 
were bound by the letters containing the offer & 
acceptance : — Held . the judge misdirected the 
jury in not leaving the whole of the facts & corre- 
spondence to them to decide what the contract was. 

Where the contract is the result of several letters 
the effect of that contract is a question for the jury. 
The ct. cannot direct that a verdict should be 
entered for deft, on a non-suit entered on the first 
ground that upon the correspondence & the evi- 
dence there was no contract for the sale of the 
eleven pockets of hops. That is a question for 
the jury, & what the contract was is not to be 
decided by the two letters but by the whole of the 
correspondence & the facts (Pollock, C.B.). — 
Caddick v . Terry (1864), 5 New Rep. 137. 

598. Instrument wholly in writing — Vesting of 
goods.] — In 1845 defts., commission agents in 
London, wrote to pltfs., merchants at Madras, as 
follows : “ At the request of Messrs. K. & L., of 
Glasgow, we beg to open a credit in your favour 


to the extent of £1,500, to be applied to the execu- 
tion of an order they have given you for Madras 
handkerchiefs & for cost of which, as produced, 
you draw on us at the customary date, on forward- 
ing bills of lading to our order.” In consequence 
of this letter, two orders given by K. & L. were 
executed by pltfs., who forwarded the goods & 
bills of lading to defts., & they accepted & paid 
bills drawn on them in accordance with the latter. 
In Feb. 1847, K. & L. wrote to pltfs., inclosing 
patterns for a third order, & saying : “You will 
draw for cost, & consign goods as before.” Pltfs. 
executed this order, & on Aug. 21, shipped the 
goods on account of K. & L., & sent defts. the 
invoice & bill of lading inclosed in a letter, saying : 
“ We have as usual drawn upon you at six months 
for the equivalent of the amount of invoice.” 
The bill of lading stated the goodR to have been 
“ shipped by pltfs., & to be deliverable to defts. 
or their assigns, on payment of freight.” The 
invoice stated, that the goods were “ consigned to 
defts. on account & risk of K. & L.” The letter 
containing the bill of lading & invoice was received 
by defts. on Aug. 26, & the goods arrived in 
London on Oct. 21. On the same day, pltfs.* 
agent received a bill drawn against the goods, <fe 
caused it to be presented to defts. for acceptance, 
but they refused to accept it. On Oct. 27, K. & L. 
stopped payment. The goods wero received by 
defts. under the bill of lading, <te sold, & the pro- 
ceeds retained by them. On Mar. 4, 1848, pltfs. 
gave defts. notice that they claimed to stop the 
goods .in transitu, defts. having refused to accept 
the bills, A pltfs. subsequently brought an action 
to recover the proceeds of the sale as money 
received for their use : — Held : it was a question 
for the judge, & not for the jury, to decide whether, 
under the circumstances, the property in the goods 
vested absolutely in K. & L., or merely con- 
ditionally on the acceptance of the bill by defts. — 
Key v. CoTESwoitTii (1852), 7 Exch. 595 ; 22 

L. J. Ex. 4 ; 19 L. T. O. S. 145 ; 155 E. It. 1085. 
Annotations : — Refd. Joyco v. Swann (1804). 17 O. IL N. S. 

84 ; Falk v. Flotclicr (1805), IS a B. N. S. 403. Mentd. 

Sheridan v. New Quay Co. (IS 58), 4 C. B. N. S. 018 ; 

Shepherd v. Harrison (1809), 17 W. It. 009 ; Torrance v. 

Bank of British North America (1873), L. It. 5 P. C. 240. 

594. Grant.] — Williams v. James, No. 

1032. post . 

595. Repudiation of contract.] — As the 

question in this case as to the breach of the contract 
sued upon going to the root thereof so as to entitle 
resp. to repudiate it depended upon the construc- 
tion of a written document, the judge was right 
in deciding it lumself, & a finding of the jury on 
the point was not necessary. — G eorge D. Emery 
Co. v. Wells, [1906] A. C. 515 ; 75 L. J. I\ C. 
104 ; 95 L. T. 589, P. C. 

Annotation : — Consd. Rc Itubel Bronze & Metal Co. & Vos, 

I1918J 1 K. B. 315. 

596. Technical or scientific term.] — 

Phillips v. Aflalo, No. 580, ante. 

bo7 . .J — A jury may in some instances 

find the meaning of technical words. — Simpson u. 
Margitson (1847), 11 Q. B. 23 ; 17 L. J. Q. B. 81 ; 
12 Jur. 155 ; 116 E. R. 383. 

Annotations: — Consd. Bruner v. Moore, [1904] 1 Ch. 305. 

Retd. Hutton v. Brown (1881), 45 L. T. 343. Mentd. 

Marsh v. Higgins (1850), 9 C. B. 551 ; Yangtze Insci . 

Assocn. v. Indemnity Mutual Marine Assce., [19081 2 K. B. 

504. 

598. .] — Where the meaning of a docu- 

ment depends upon its terms & not on matters 
of fact dehors the document, the question will bo 
for the judge, even although the terms are technical 
or scientific. But where an ambiguity is raised 
by evidence dehors the document, which is plain 
upon the face of it, the ambiguity being as to a 
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Sect. 2 . — By whom construed — judge or jury. Sect . 3 : 

Sub-sects . 1 & 2.] 

term which imports one thing in a scientific seTise, 
& another in a commercial sense : — Qu. : whether 
it is for the judge or the jury. — Hills v. London 
Gas-Light Co. (1857), 27 L. J. Ex. 60. 

5€9. .]— Hillv. Evans, No. 581, ante . 

000. .] — Bowes v. Shand, No. 582, 

ante . 

601. .] — Robey v . Arnold (1898), 

14 T. L. B. 220, 0. A. 

002. Patent ambiguity.] — H ills v. London 

Gas-Light Co., No. 598, ante. 

603. Latent ambiguity — Question of evi- 

dence.] — In a “ sett,” or lease, of a mine, the 
boundary line was thus described, u a line drawn 
from J. V.’s house,” to a bound-stone ; & in the 
description of the parcels in the lease, it was said, 
“ which premises are particularly described by the 
map on the back of this sett.” On this map the 
boundary line appeared to be drawn from the 
north-east corner of the house. The position of 
the house itself was incorrectly represented on the 
map : — Held : the judge was bound to look to 
the map as forming part of the deed, & ( diss . 
Loud Westbury) to tell the jury that the line 
was to be drawn as marked on the map. 

In this case, it being ascertained that the house 
itself was incorrectly laid down in the map, it was 
impossible to know by an examination of the 
deed’s, or by their construction alone, from what 
comer of the house the bounda; y line was to be 
drawn ; t hat consequently there was a latent 
ambiguity, which was to be determined by evidence, 
& was not dependent on construction (Lord West- 
bury, L..L). — Lyle v. Richards (1800), L. B. 1 
13. L. 222 ; 35 L. J. Q. B. 214 ; 15 L. T. 1 ; 30 
J. P. 059 ; 12 Jur. N. 8. 947, H. L. 

604. Contract not wholly in writing.] — In an 
action for money had & received, by an allottee 
of railway scrip, for the recovery of his deposit on 
the abandonment of the scheme, it appeared that 
the deposit was paid into one of the banks men- 
tioned in the prospectus of the co., on account of 
the co. & to their credit, deft, being a member of 
the managing <fe also of the provisional committee, 
& upon appln. by pltf. for a return of his deposit, 
he received from the attorney of the co. an answer, 
to the effect that arrangements for that purpose 
were being made : — Held : as the evidence in the 
case did not depend altogether upon written 
instruments, but upon other matters of fact, it 
was a question for the jury, & not for the judge, 
what was the contract between the parties. — 
Moore v. Garwood (1849), 4 Exch. (181 ; 19 
L. J. Ex. 15 ; 14 L. T. O. S. 224 ; 154 E. R. 
1388, Ex. Ch. 

Annotations : — Consd. Foster t\ Mentor Life Assco. (1804), 

3 K. & B. 48. Mentd. Hudspeth v. Yarnold (1850), 9 

C. B. C25 ; Ward t>. Londesborough (1852), 12 C. B. 252 ; 

Hegarty v. Milne (1854), 14 C. B. 027. 

605. .] — Begg v. Forbes, No. 591, ante. 

606. .] — G. made a written proposal to D., 

deft., for the exchange to him of a new engine for 
an old one, with £10 & a ton of iron. D. after- 
wards verbally assented to these terms, with the 
exception of the ton of iron, & in the course of the 
conversation, advised C. to remove the fittings at 
once, & subsequently told him that he could not 
allow the engine to remain on his premises beyond 
quarter-day. Before quarter-day, C. sold the old 
engine to pltf., but deft, refused to let pltf. have 


it, alleging that the bargain was, aa the written 
propQsal rather imported, that it was not to be 
removed until the new engine was completely 
fitted up, & that this had not been done. In an 
action against D. for conversion of the old engine, 
the judge told the jury that it was for them to 
consider, under all the circumstances, whether or 
not the contract between C. &.D. was for an im- 
mediate transfer of the old engine, & if so, to find 
for pltf., which they did: — Held: as the written 
proposal had not been accepted simpliciter , the 
real contract was by parol, & the direction was 
right. — Stones v. Dowler (1860), 29 L. J. Ex. 


122, Ex. Oh. 
607. .] 


— Bolckow v. Seymour, No. 1431, 


post. 

608. Ambiguous memorandum — Agreement not 
to prosecute — Construction with reference to pre- 
vious conversation.] — Deft.’s name was forged by 
one J. to a joint & several promissory note for £20, 
dated Nov. 7, 1869, & purporting to be made in 
favour of pltf., by deft. & J. While the note was 
current deft, signed the following memorandum, 
in order to prevent the prosecution of the forger, 
at the same time denying that the signature to the 
note was his or written by his authority : “I hold 
myself responsible for a bill dated Nov. 7, 1869, 
for £20, bearing my signature & J.’s in favour of 
B. (pltf.).” At the trial of an action against deft, 
on the note, the judge ruled that this memorandum 
was a ratification, & directed the jury that the 
only question for them was, whether deft, signed 
it. It being admitted that he did, a verdict was 
entered for pltf. : — Held : a misdirection. 

Semble : the memorandum being ambiguous in 
its terms, it should have been left to the jury to 
say what its real meaning was when looked at in 
connection with the circumstances under which 
it was signed. — Brook v. Hook (1871), L. R. 6 
Exch. 89 ; 40 L. J . Ex. 50 ; 24 L. T. 34 ; 19 W. R. 


508. 

Annotations : — Retd. Brodie v. Brodin, [1917 ) P. 27 1 . Mentd. 
Bolton Partners v. Lambert (1889), 41 Ch. D. 295 ; Jones 
v. Merioneth Permanent Benefit Bldg:. Soc., [1891 j 2 Ch. 
587 ; Marsh v. Joseph (1896), 66 L. J. Ch. 128. 


609. Whether writing meant as contract.] — 

Clever v. Kirkman, No. 1447, post. 

610. Last instrument— Parol evidence of con- 

tents.] — Where a written instrument has been lost, 
& parol evidence of its contents has been received, 
its construction is still for the ct., & not for the 
jury. — B erwick v. Horsfall (1858), 4 C. B. N. S. 
450 ; 27 L. J. 0. P. 193 ; 31 L. T. O. S. 117 ; 22 
.1. P. 659 ; 4 Jur. N. S. 615 ; 6 W. R. 471 ; 140 


E. R. 1160. 

611. Obscurity of handwriting.] — A question 
arising at Nisi Prius. from the obscurity of the 
handwriting, what the words of a written instru- 
ment produced in evidence really were, the Lord 
Chief Justice decided it, & refused to have it put 
to the jury. — R emon v . Hayward (1835), 2 Ad. 
& El. 666 ; 111 E. R. 256. 

Annotations : — Mentd. Doe d. Marlow v. Wiggins (1843), 4 
Q. B. 367 ; Bartlett v. Dimond (1845), 14 M. ScW. 49. 


Sect. 3. — RULES OF CONSTRUCTION. 

Sub-sect. 1. — Same in Equity as at Law. 
612. General rule.] — In construing agreements, 
I know no difference between a ct. of law & a ct. 
of equity (Lord Mansfield, C.J.). — Hotham t>. 


PART III. SECT. 3, SUB-SECT. 1. 
6181. General rule.] — Equity, in con 


i struing the effect of a contract, never 
departs from what appears on the face 
1 of the instrument to be the intention 


of the parties, unlew contrary to some 
principle of law. — Pentland v. Stokes 
(1812), 2 Ball & B. 73.— IR. 
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East-India Co. (1779), 1 Doug. K. B. 272 ; 90 
E. R. 178. 

Annotations : — Mentd® Beatson v. Schank (1803), 3 East, 

233 ; Thomson v. Brown (1817). 1 Moore, O. P. 358 ; 

Cordwent v. Hunt (1818), 8 Taunt. 596. 

613. .] — A legal instrument is not to be 

construed by the acts of the parties. 

It is truly said, the construction of covenants is 
the same in equity as at law. But though the 
construction is the same, it is most certain, the 
performance may differ in the one ct. from what 
it is in the other. At law a covenant must be 
strictly & literally performed. In equity it must 
bo really & substantially performed according to 
the true intent & meaning of the parties, so far 
as circumstances will admit (Arden, M.R.). — 
Eaton v. Lyon (1798), 3 Ves. 690 ; 30 E. It. 1223. 
Annotations : — Consd. Doe d. Jersey v. Smith (1819), 1 

Brod. & Bing. 97 ; Maxwell v. Ward (1824), M'Cle. 458. 

Refd. Davis v. West (1806), 12 Ves. 475 ; Sanders v. Pope 

(1806), 12 Ves. 282 ; Reynolds v. Pitt (1812), 19 Ves. 

134 ; Howard v. Fanskawe (1895), 64 L. J. Ch. 6(56. 

614. .] — As to liens on the goods of one 

man in the possession of another, I know of no 
difference between the rules of decision in cts. of 
law, & in cts. of equity (Grant, M.R.). — Glad- 
stone v. Birley (1817), 2 Mer. 401 ; 35 E. R. 
993. 

Annotations .-—Refd. Giles v. Grover (1832), 6 Bli. N. S. 277. 

Mentd. Belcher v. Capper (1842), 4 Man. & G. 502 ; 

Pearson v. Goschen (1864), 17 C. B. N. 8. 352 ; Gray v. 

Carr (1871), L. R. 6 Q. B. 522 ; McLean & Hope v. Fleming 

(1871), L. R. 2 8c. & Div. 128. 

615. .] — The construction of a written 

instrument is the same in equity as at law. — Ball 
v. Storie (1823), 1 Sim. & St. 210 ; 1 L. J. O. S. Ch. 
214 ; 57 E. R. 84. 

Annotations : — Mentd. Mill town v. Stewart (1837), 8 Sim. 

371 ; Parsons v. Bignold (1843), 7 Jur. 591. 

616. .1 — Action on a promissory note. 

Plea on equitable grounds, that deft, made the 
notes jointly with J. for J.’s accommodation & 
as surety for J., & that the notes were delivered to 
pltf. - & taken by him on an agreement between 
them that deft, should be liable as surety only, 
& with notice that lie was surety only, & that 
afterwards pltf., without deft.’s consent, gave 
time to J., but for which he might have obtained 
payment. On demurrer ; — Held : though the 
absolute written contract between deft. & pltf. 
contained in the note could not be varied by 
parol in equity any more than at law, yet an 
equity arose from the relation of surety & principal 
between deft. & J., & the notice thereof to pltf. 
at the time ho took the note, & therefore the plea 
was good. — Pooley v. Harradine (1857), 7 
R. & B. 431 ; 20 L. J. Q. B. 150 ; 28 L. T. O. S. 
307 ; 3 Jur. N. S. 488 ; 5 W. R. 405 ; 119 E. R. 
1307. 


tion. — Scott t\ Liverpool Corpn. (1858), 3 
De G. & J. 334 ; 28 L. J. Ch. 230 ; 32 L. T. O. S. 
205 ; 5 Jur. N. S. 105 ; 7 W. R. 153 ; 44 E. R. 
1297, L. C. 

Annotations : — Mentd. Ormes v. Beadel (1860), 2 Gift. 106 ; 
Russell v. Sa Da Bandeira (1802), 13 C. B. N. S. 149 ; 
Stadhard v. Leo (1863), 3 B. & S. 364 ; Bliss v. Smith 
(1865), 34 Beav. 508 ; Re Brighton Club & Norfolk Hotel 
Co. (1805), 35 Beav. 204 ; Goodyear v. Weymouth & 
Meloombe Regis Corpn. (1865), Har. & Ruth. 67 ; Cooke 
v. Cooke (1807), L. R. 4 Eq. 77 : Hood v. N. K. Ity. (1870), 
19 W. R. 266 ; Wadsworth v. Smith (1871), L. R. 6 Q. B. 
332 ; Larivhire v. Morgan (1872), 7 Ch. App. 554, n. ; 
Edwards v. Aberayron Mutual Ship Insoe. Soc. (1876), 
1 Q. B. D. 563 ; Hart v. Hart (1881), 18 Ch. D. 670 ; 
Botterill v. Ware Grdns. (1886), 2 T. L. R. 621. 

618. .] — The construction of a contract 

is clearly matter of law ; & if a party acts upon 
a mistaken view of his rights under a contract, 
lie is no more entitled to relief in equity than he 
would be in law (Lord Chelmsford, C.). — 
Midland Great Western Ry. of Ireland v, 
Johnson (1858), 0 H. L. Cas. 798 ; 31 L. T. O. S. 
240 ; 4 Jur. N. S. 643 ; 10 E. R. 1509 ; sub nom. 
Midland Great Western Ry. of Ireland Co. 
v. Kinder, 0 W. R, 510, II. L. 

Annotation -Consd. Stanley v . Nuneaton Corpn. (1913), 
108 L. T. 986. 

619. .j — It seems to mo to be absurd & 

ridiculous to suppose that the same words in the 
same contract should bo held to have one meaning 
in a Ct. of Law & another in a Ct. of Equity 
(Lord Esher, M.R.). — lie Terry & White’s 
Contract (1880), 32 Ch. I). 14 ; 55 L. J. Ch. 345 ; 
54 L. T. 353 ; 34 W. R. 379 ; 2 T. L. R. 327, C. A. 
Annotations .—Mentd. Re Asplnall & Powell *b Contract 

(•1889), 5 T. L. U. 440 ; lie Fawcett & Holmes* Contract 
(1889), 42 Ch. D. 150 ; Jacobs v. ltovoll, [1900] 2 Ch. 858 ; 

, Vowles v. Bristol, etc. Bldg. Hoe. (1900), 44 Sol. Jo. 692; 
j Holliwell v. Settcombe, [1906] 1 Ch. 426. 

j 620. .] — An equitable estate in fee cannot 

j be formally limited by deed without words of 
| inheritance or their statutory equivalents. Though 
I the estates are in fact only equitable, still the 
strict legal construction must he followed (Ghitty, 
i J .). — Re Wixirton’s Hettlemknt, Lovatt v, 
i Williamson, L1894] 1 Ch. 601 ; 03 L. J. Ch. 273 ; 

J 70 L. T. 081 ; 42 W. K. 327 ; 38 Sol. Jo. 253 ; 
j 8 It. 175. 

I Annotations : — Apld. Dearborg v. Lotehford (1895), 72 L. T. 
489. Consd. Jtc Irwin, Irwin v. Parkes, [1904] 2 Ch. 
752. Distd. Re Tringham's Trusts, Tringham v. Green- 
hill, [1904] 2 Ch. 487. Expld. & Apld. Re Bostock's Bcttlmt., 
Norrisli v. Bostock, 119211 2 Ch. 469. Refd. Re Gillies* 
Settlmt., Archer v. Penney, [1917] 2 Ch. 205. 

621. .J — I think here strict legal convey- 

ancing language has been used & it must receive 
its legal meaning (Sterndale, M.R.). — lie Ros- 
tock’s Sf/ptlement, Norrish v. Bostock, [1921] 
2 Ch. 409 ; 91 L. J. Ch. 17 ; 120 L. T. 145 ; 00 
Sol. Jo. (W. R.) 7, C. A. 


Annotations : — Consd. Raynor v. Fussoy (1859), 28 L. J. Ex. 
132 ; Greenough v. McClelland (1860), 2 E. & E. 429 ; 
Lawrence v. Wolmislcy (1862), 5 L. T. 798 ; Bailey v. 
Edwards (1864), 4 B. & S. 761 ; Ewin v. Lancaster (1865), 
6 B. & S. 571 ; Rouse v. Bradford Banking Co., [1894] 
2 Ch. 32. Refd. Mutual Loan Fund Assocn. v. Sudlow 
(1858), 5 Jur. N. S. 338 ; Taylor v. Burgess (1859), 5 
H. & N. 1 ; Re Davies & Troughtou, Ex v. Clennell, etc. 
(Trustees of Hackney Permanent Benefit Bldg. Soc.) (1861), 
4 L. T. 60 ; Wake v. Harrop (1862), 7 L. T. 06 : Rogers v. 
Hadley (1863). 2 H. & C. 227 ; Price v. Kirkham, Pool, 


u. I a ttuupo I/. Jr i/ACkll \lo j «/> JU* AXm I Vg. JP« ODU * 

Swire v. Redman (1876), 1 Q. B. u. 536 ; Leicestershire 
Banking Co. v. Hawkins (1900), 16 T. L. R. 317. 

617. .] — There is no equitable construction 

of an agreement distinct from its legal construc- 


Sub-sect. 2. — Same for all Documents and 
Instruments. 

622. General rule.] — I shall state as precisely as 
I can what I understand from the decided cases to 
be the principles on which the cts. of law act in 
construing instruments in writing, &■ a statute is 
an instrument in writing. In all cases the object 
is to see what is the intention expressed by the 
words used. But from the imperfection of language 
it is impossible to know what that intention is 
without inquiring further & seeing what the cir- 
cumstances were with reference to which the words 


PART III. SECT. 8, SUB-SECT. 2. 

822 i. General rule. ] — In construing 
a contract containing terms some of 
which are in writing & others printed 
in a common form, if there 1b any 


doubt as to the meaning of tho whole 
greater weight should be given to the 
written portion, inasmuch as it em- 
bodies the language & terms selected 
by the parties themselves as beet 


suited to express their mooning.— 
Ryan v. Fergerso n (1000), 8 C. L. R. 
731.— AUS. 

g. Mercantile documents. ] — The docu*. 
ment being a mercantile one, must 
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Sect. 3. — Rules of construction : Sub-sects. 2 & 
3 ,A.] 

were used, & what was the object appearing from 
those circumstances which the person using them 
had in view ; for the meaning of words varies 
according to the circumstances with respect to 
which they were used. In construing written 
instruments I think the same principle applies. 
In the cases of wills testator is speaking of & con- 
cerning all his affairs, &, therefore, evidence is 
admissible to show all that lie knew, & the ct. has 
to say what is the intention indicated by the words 
when used with reference to those extrinsic facts, 
for the same words used in two wills may express 
one intention when used with reference to the 
state of one testator’s affairs & family, & quite a 
different one when used with reference to the state 
of another testator’s affairs & family. In the case 
of a contract the two parties are speaking of certain 
things only, &, therefore, the admissible evidence 
is limited to those circumstances of & concerning 
which they use these words. In neither case does 
the ct. make a will or a contract such as it thinks 
testator or the parties wished to make, but declares 
what the intention indicated by the words used 
under such circumstances really is, & this, as 
applied to the construction of statutes, is no 
new doctrine (Lord Blackburn). — River Wear 
Comrs. v. Adamson (1877), 2 App. Cas. 743 ; 47 
L. J. Q. B. 193 ; 37 L. T. 543 ; 42 J. P. 244 ; 20 
W. It. 217; 3 Asp. M. L. 0. 521. H. L. ; affg. 
(1870), 1 Q. B. P. 540, C. A. ; r< sg. (1873), 29 
L. T. 530. 

Annotations : — Consd. Butterley Co. v. Nmv Hueknall 
Colliery Co., 1 1910 J A. O. 881 ; Hollinshcad v. Hazleton, 
11910 J 1 A. 0. 428 ; O’Grady v. Wilinot, L191G] 2 A. C. 
231. Apld. Davies v. Powell Dullryn Steam Coal Co., 
11917] 1 (ill. 488. Consd. G. W. lty. & Mid. lty. v. Bristol 
Corpn. (1918), 87 L. J. Cli. 414. Apld. Re Burnyeat, 
Burnyeat v. Ward, [1923J 2 Ch. 62. Refd. Western 
Counties Uy. v. Windsor & Annapolis Ky. (1882), 7 App. 
Cos. 178 ; Eastman Photographic Materials Co. v. Comp- 
troller-General of Patents, Designs & Trade Marks, [1898] 
A. C. 671 ; A.-G. v. Gas Light & Coke Co. (1902), 18 
T. h. It. 617 ; Metropolitan Water Board v. New ltivcr 
Co. (1904), 20 T. L. It. 687 ; Badisclie Anilin Und Soda 
Fabrik v. Hickson, 11906] A. C. 419 ; lie Gibbs, Martin v. 
Harding. (1907] 1 Ch. 465 ; Jones v. H niton, [1909J 2 K. B. 
444 ; Broken Hill Proprietary Co. v. Peninsular & Oriental 
Steam Navigation Co., [1917] 1 K. B. 68S ; Valentino v. 
Hyde, 11919] 2 Ch. 129 ; Hudson’s Bay Co. v. Macluy 
(1920), 30 T. L. It. 469 ; Rhondda’s Claim, [1922] 2 A. C. 
339. Mentd. The Merle (1874), 31 L. T. 417 ; Eglinton 
v. Norman (1877), 46 L. J. Q. B. 657 ; Stoomvaart Maats- 
chappy Nederland v. Peninsular & Oriental Steam Naviga- 
tion Co. (1880), 6 App. Cas. 876 ; Arrow Shipping Co. v. 
Tyne Improvement Comrs., The Crystal, [1894J A. C. 
608 ; G. N. Pico. & Brompton lty. v. A.-G. (1908), 98 
L. T. 731; Jackson v. S.S. Blanche, 11908] A. C. 126; 
Nicollor. Nieolle, [1922] 1 A. C. 284. 

623. .] — I do not know what testator 

meant except by the words he has used. For 
myself, I am prepared to look at the instrument 
such as it is ; to see the language that is used 
in it ; to look at the whole of the document, <te 
not to part of it ; & having looked at the whole 
of the document, to see, if I can, through the 
instrument what was in the mind of the testator. 
Those are general principles for the construction 
of all instruments, & to that extent it may be said 
that they are canons of construction (Lord 
Halsbury, C.). — Re Jodrell, Jodrell v . 8eale 
(1890), 44 Ch. I). 690 ; 59 L. J. Ch. 538 ; 63 L. T. 
15 ; 38 W. R. 721, C. A. ; on appeal, sub nom. 


Seale-Hayne v. Jodrell, [1891] A. C. 304, 
H. L. 

Annotations : — Reid. In the Goods of Ashton, [1892] P. 83 ; 
Re Deakin, Starkey v. Eyres, [1894] 3 Ch. 665 ; Re Jeans, 
Upton v. Jeans (1895), 13 R. 627 ; Re Wood, Wood v. 
Wood, [1902] 2 Ch. 642 ; Re Cozens, Miles v. Wilson, 
[1903] 1 Ch. 138 ; Re Corsellis, Freeborn v. Napper, [1906] 
2 Ch. 316 ; Re Green, Bath v. Cannon, [1914] 1 Ch. 134 ; 
Re Winn, Burgess v. Winn (1916), 86 L. J. Ch. 124. 
Mentd. Re Gue, Smith v. Gue, [1892] W. N. 132 ; Re 
Lowe, Danily v . Platt (1892), 61 L. J. Ch. 416 ; Re Stone, 
Baker v. Stone (1895), 12 R. 415 ; Re Parker, Parker v. 
Osborne, [1897] 2 Ch. 208 ; Re Do Wilton, Do Wilton v. 
Monteflore, [1900] 2 Ch. 481 ; Re Kiddle, Gent v. Kiddle 
(1906), 92 L. T. 724 ; Re Holliwell, Pickles v. Helliwcll, 
[1916] 2 Ch. 580. 

624. .] — This ct., as all other cts., is bound 

to take the meaning of a written document from 
its contents, & not from parol explanation. In 
considering written documents, of whatever nature 
they may be, it is a cardinal rule, applicable to all 
cases, that no parol explanation shall be received. 
Evidence of the circumstances under which it was 
written may be given, but a parol explanation of 
the words cannot be received. There is no 
principle more important than that to which I 
have referred. You may show that a written 
document w T as obtained by fraud, & then it be- 
comes mere waste papei ; or you may show that 
circumstances were agreed to be stated in the 
document & improperly left out, & these facts 
may bo restored to the document itself ; but you 
cannot attempt to explain the contents of a written 
document by evidence as to what the parties said 
or merely intended at the time, except it was 
reduced into writing (Du. Lushington). — The 
Glasgow Packet (1844), 2 Wm. Rob. 306 ; 3 
Notes of Cases, 107 ; 3 L T. O. S. 263 ; 8 Jur. 674. 

625. .1— - If there is anything else in the 

will that qualifies & cuts down the meaning that 
the statute gives to such words you must take the 
wdiole instrument together on the ordinary 
principles of construction of any document what- 
ever (Lord Halsbury, C.).— Crumpe v. Ciiumpe, 
11900] A. C. 127 ; 09 L. J. P. C. 7 ; 82 L. T. 130, 
U. L. 

626. Policy of insurance.] — The same rule of 
construction which applies to all other instru- 
ments applies equally to this instrument of a 
policy of insurance, viz. that it is to be construed 
according to its sense & meaning, as collected in 
the lirst place from the terms used in it, which 
terms are themselves to be understood in their 
plain, ordinary, & popular sense, unless they have 
generally in respect to the subject matter, as by 
the known usage of trade, or the like, acquired a 
peculiar sense distinct from the popular sense of 
the same words, or unless the context evidently 
points out that they must in the particular 
instance, & in order to effectuate the immediate 
intention of the parties to that contract, be 
understood in some other special &> peculiar 
sense. The only difference between policies of 
assurance, & other instruments in this respect is, 
that the greater part of the printed language of 
them, being invariable & uniform, has acquired 
from use & practice a known & definite mesftiing, 
& that the words superadded in writing, subject 

| indeed always to be governed in point of con- 
! struction by the language & terms with which 
they are accompanied, are entitled nevertheless, 
if there should be any reasonable doubt upon the 


be liberally construed for the purpose husband of his wife’s chattels real, the by applying to the instrument the 

of giving effect to the intention of the ct. will look at the instrument to ordinary rules of construction, coupled 

parties. — Fans v. Bancroft (1897), ascertain the real intention of the with the presumption on which the 

30 N. S. R. 33. — CAN. intgor. : whether meroly to give a ct. acts in such cases. — M’Cullagh v . 

. , , , . , , security, or also, actually change the Littledale (1875), 9 I. R. Eq. 466. — 

h. Mortgage by husband of wife's property in the equity of redemption ; IR. 
real property .) — In a lutge. by a & such intention is to be ascertained 
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sense & meaning of the whole, to have a greater 
effect attributed to them than to the printed 
words, inasmuch as the written words are the 
immediate language & terms selected by the 
parties themselves for the expression of their 
meaning, & the printed words are a general 
formula adapted equally to their case & that of 
all other contracting parties upon similar occa- 
sions & subjects (Lord Ellen borough, C.J.). — 
Robertson v. French (1803), 4 East, 130 ; 102 
E. R. 779. 

Annotations : — Consd. Hunter v. Loatliley (1830), 10 B. & C. 
858 : Carr v. Montcflore (1864), 5 B. & S. 408 ; Gumm 
v. Tyric (1864), 4 B. & S. 680 ; Hart. v. Standard Marine 
In hoc 1 . (1880), 22 Q. B. D. 490. Apld. Glynn v. Murgetson, 
f 1893] A. C. 351. Consd. Sunday v. British & Foreign 
Marine Insce., 11015] 2 K. B. 781 ; lie Sutro & Heilbut, 
Symons, [1017] 2 K. B. 348. Reid. Lang v. Anderdon 
(1824), 3 B. & C. 405 ; Alsager v. St. Katherine’s Dock Co. 
(1845), 14 M. & W. 704; G. W. Ity. v. Carpal la United 
China Clay Co., [1000] 1 Ch. 218. Mentd. Kx jh Yallop 
(1808), 15 Ves. 60 ; Spitta v. Woodman (1810), 2 Taunt. 
416 ; Horneyer v. Lushington (1812), 15 Fast, 46 ; Firio 
v. Anderson (1812), 4 Taunt. 652 ; Gladstone v. Clay 
(1813), 1 M. & S. 418; Bark v. Hammond (1816), 6 
Taunt. 495 ; Prouting r. Hammond (1810), 8 Taunt. 
688 ; Rickman v. Carstairs (1833), 5 B. & Ad. 651 ; 
Sarpil & Lawrence r. Stearns (1010), 103 L. T. 583 ; Cave 
t\ llorsell, [1012] 3 K. B. 533. 

627. .] — Policies of insurance are to bo 

constructed according to the same rules ns all 
other written contracts, namely, by ascertaining 
the intention of the parties, to be gathered in the 
tirst instance from the words of the instrument., 
but interpreted if necessary, by the surrounding 
circumstances. — C arr v. Montefiore (.1804), 5 
B. & 8. 408 ; 4 New Rep. 109 ; 33 L. J. Q. B. 
250 ; 1 1 L. T. 157 ; 10 Jur. N. 8. 1009 ; 12 W. R. 
870 ; 2 Mar. L. C. 119 ; 122 E. R. 883, Ex. Ch. 

See, generally , Insurance. 

628. Deed & contract.] — The same sense is to 
be put upon the words of a contract in an instru- 
ment under seal, as would be put upon the same 
words in an instrument not under seal, for the 
same intention must be collected from the same 
words of a contract in writing, whether with or 
without a seal (Lord Ellenborougii, C.J.). 

A covenant is nothing more than an agreement, 
in construing which we have only to look to the 
fair meaning of the parties to it (Bayley, J.). — 
Seddon v. Senate (1810), 13 East, 63 ; 104 E. R. 
290. 

629. Contract & wills — Admission of extrinsic 
evidence — Distinction between two clauses of Instru- 
ment — Scope of Inquiry.] — Grant v. Grant (1870), 
L. R. 5 C. P. 727 ; 39 L. J. C. P. 272 ; 22 1,. T. 
829 ; 18 W. R. 951, Ex. Ch. 

Annotations : — Distd. lie Taylor, Cloak v. Hammond (1886), 
34 Ch. D. 255. Consd. G. W. Ry. Sc Mid. Ry. v. Bristol 
Corpn. (1918), 87 L. J. Ch. 414. Refd. In the Goods of 
O’Reilly (1873), 43 L. J. P. 5 ; Shcjratt v. Mountlord 
(1873), 8 Ch. App. 028 ; Merrill v. Morton (1881), 17 Ch. D. 
382 ; He Parker, Bentharn v. Wilson (1881), 17 Ch. D. 
262 ; In the Goods of Ashton, [1802] 1*. 83 ; Bank of Now 
Zealand v. Simpson, 1 1000] A. C. 182; Charrington v. 
Woodcr, [1014] A. C. 71. Mentd. lie Kilvert’s Trusts 
(1871), 7 Ch. App. 170 ; He Fry’s Estate, Matthews v. 
Greenman (1874), 31 L. T. 8; Wells v. Wells (1874), 
L. R. 18 Eq. 504 ; lie Gue, Smith v. Gue (1802), 36 Sol. Jo. 
608 ; He Green, Bath v. Cannon, [1014] 1 Ch. 134. 

630. Specification of patent/] — The patent 
must be construed in the way in which all docu- 
ments ought to be construed, by giving the ordinary 
& natural meaning to the words used, looking at 


the instrument as a whole, & having an explana- 
tion of any technical words requiring explanation, 
& if, so construing them, I find something old 
claimed, in clear & unambiguous words, I must read 
the claim as applying to what is old, even though 
the result of such a construction, if correct, would 
be that the patent must bo held invalid in any 
proceedings taken to challenge its validity. If, 
however, I find the claim fairly capable of two 
constructions, one of which might be fatal to the 
validity of the patent, as making it claim some- 
thing old, but the other of which construction 
would avoid such invalidation of the patent, I 
should certainly prefer to put, <fc should feel 
bound to put, such a construction upon the 
claim as would render the patent valid (North, J.). 
— Sugg v. Bray (1881), Gridin’s Patent Cases, 
210 . 

Annotation : — Mentd. Sharp v. Brauor (1886), Griftln’s 

Patent Cases, 205. 

631. Covenant.] — In construing a covenant in 
a lease for the purpose of ascertaining whether it 
is a covenant for perpetual renewal or not, the 
same rule of construction applies as in construing 
any other contract, & the rule is that the intention 
of the parties to the contract is to be ascertained 
from the language used. — Swinrurne v . Milburn 
(1884). 53 L. J. Q. B. 226; 50 L. T. 311; 48 
J. P. 548 ; 32 W. R. 400, 0. A. ; revsd, on other 
grounds, 9 App. Gas. 844, II. L. 

Annotation Rofd. Wynn v. Conway Corpn., [1911] 2 Ch. 

705. 

Bye-laws of corporations.] -Sec Corporations, 
Vol. XIII., p. 333, Nos. 717 cl seq. 

Wills.] — See Wills. 

Statutes.] — See Statutes. 


Sub-sect. 3. — According to Intention of 
P ARTIES. 

A. In General. 

632. General rule — Reasonable construction.] — 

If a man will speak of the constructions of relations 
in our law, commonly when an obscure tiling 
conies in construction of law, men will construe 
the intent of the parties. As in obscure statutes, 
& those which admit of a double; intendment, & 
not an express intention, the intents &; minds of 
the makers are to be construed ; A- in every deed 
& condition, which are private laws between party 
& party, a reasonable & equal intention shall be 
construed, although the words sound to a contrary 
meaning {per Cur.). — Bold v. Molineux (1537), 
1 Dyer, 14 b ; 73 E. R. 31. 

Annotations : — Consd. Itoo d. Bamford v. Hayloy (1810), 
12 East, 464. Reid. Blaruford v. Blamford (1615), 3 
Bulat. 98; R. & Waller v. Hanger (1615), 3 Bulat. 1. 
Mentd. Buckmoro’s Cose (1609), 8 Co. Rep. 86 a ; Portlng- 
ton’s Case (1613), 10 Co. Rep. 35 a; Chalonor v. Davis 
(1697), 1 Lut. 565. 

633. .] — Reade v . Bullocke (1544), 1 

Dyer, 56 b ; 73 E. R. 125. 

Annotations: — Refd. Altham’s Case (1610), 8 Co. Rep. 
150 a. Mentd. Hill v. Pilkington (1501), Cro. Eliz. 244 ; 
Lampetfs Case (1612), 10 Co. I top. 40 b; Paradine v. 
Jane (1647), Aleyn. 26 ; Reynolds v. Woolmor (1072), 
Freera. K. B. 41 ; Cage v. Acton (1600), 1 Ld. Raym. 
515 ; Rock v. Leighton (1699), 1 Salk. 310. 


PART III. SECT. 3, SUB-SECT. 3.— A. 

632 i. General rule — Reasonable con- 
struction. ] — Where an instrument is sus- 
ceptible of two meanings, one of which 
is reasonable & probable, & the other 
altogether improbable, it ought to be 
construed in the former sense, unless 
it is clear that the other construction 
was intended. — Jones v. McIntosh 
(1874), 2 Pug. 343.— CAN. 


633 i. General rule .] — Where in a 
deed dealing with real estate, there is 
power of sale given to the trustees in 
terms discretionary merely, but where 
there is such obvious intention as to 
render a sale necessary to carry out 
the purpose of the deed as disclosed In 
it, the ct. will construe the power 
along with the rest of the deed as being 
directory, so as to convert the property 


into personal ty. — L angdo.v v. Kobff 
(1885), 6 N. S. W. Eq. 30 ; 2 N. S. W. 
W. N. 47— AU3. 


633 ii. .]— Luntv. Estabbooks 

(1846), 3 Kerr, 144.— CAN. 


633 ii. a. .]— Doe d. C ampbell?. 

BOOKS (1852), 9 U. C. ft. 639. — CAN. 

633 iii. .] — A deed absolute in 

>rra decreed to be only a mortgage, on 
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Sect. 3. — Ru les of construction : Sub-sect 3, A.] 

634. .] — (1) Deeds shall be taken most 

beneficially for the party to whom they are made 

(Staunford, J.). 

(2) A deed shall never be void where the words 
may be applied to any intent to make it good 
(Staunford, J.). 

(3) Words shall be construed according to the 
intent of the parties & not otherwise (Staun- 
ford, J.). 

(4) Every part of the deed ought to be compared 
with the other & one entire sense made thereof 
(Staunford, J.). 

(5) The nature of an habendum is to give, 
enlarge, & qualify, & the habendum here is good, 
for the thing in substance was granted in the 
premises (Saunders, J.). — Throckmerton v. 
Tracy (1555), 1 Plowd. 145; 2 Dyer, 124 a; 
75 E. It. 222. 

Anrudatums r — As to (3) Rofd. Berry v. Perry (1615), 3 

Bulat. 62 ; Potty v. Goddard (1662), O. Bridg. 35 ; Fisher 


v. Wigg (1700), 1 P. Wms. 14. As to (5) Reid. LofLeld's 
Case (1612), 10 Co. Rep. 106 a; Miller v. Manwaring 
(1635), Cro. Car. 397 ; Foote v. Berkley (1666), O. Bridg. 
527 ; Doe d. Timmis v. Steele (1843), 4 Q. B. 663 ; Burohell 
v. Clark (1876), 2 C. P. D. 88. Generally , Mentd. Wrotesley 
v. Adams (1558), 1 Plowd. 187 ; Bellamy’s Case (1606), 
6 Co. Rep. 38 a ; Leyfield’s Case (1611), 10 Co. Rep. 88 a ; 
Counden v. Clerke (1619), Hob. 29 ; Farrington's Case 
(1625), Cro. Car. 10 ; Berry v. White (1662), O. Bridg.82 ; 
R. v. Trinity Houso (1662), 1 Keb. 331 ; Lyn v. Wvn 
(1665), O. Bridg. 122; Graves v. Ashenhurst (1673), 
Froem. K. B. 77 ; Lawrence v. Dodwell (1699), 1 Ld. 
Raym. 438 : Freshwater v. Eaton (1717), 1 Stra. 49 ; Soott 
v. A 'Chez (1743), Park. 21 ; Hunt v. Gunn (1862), 13 
C. B. N. S. 226 ; Kennedy v. Broun (1863), 13 C. B. N. 8. 
677 ; Malcomson v. O’Dea (1863), 10 H. L. Cas. 503 ; 
Hanbury v. Jenkins, [1901] 2 Ch. 401. 

635. Declaration of trust.] — A non. (1576), 

Moore, K. B. 008 ; 72 E. R. 790. 

Annotation : — Consd. Greenham v. Gibbeson (1834), 3 
L. J. C. P. 128. 

636. .] — A., by indenture covenanted, 

granted & demised, & to farm let, certain lands 
to A. B. & A. her son, & to the heirs of the said A. ; 
habendum to them from the date of the same 


satisfactory evidence that such was 
the intention. — Hillock v. Frizzle & 
Salter (1863), 5 All. 655.— CAN. 

633 iv. .] — Wiglk v. Stewart 

(I860), 28 U C. R. 427.— CAN. 

633 v. .1— Lanou. Matthewman 

(1871), 32 U. c. R* 126.— CAN. 

633 vi. .) — It being the reason- 

able presumplion from all the circum- 
stance* that this was the intention of 
the parties ; tho ot. will give effect to 
that construction.— Mason v. Great 
Western Uy. Co. (1871), 31 U. C. R. 
73. — CAN. 


633 vii. .] — Blunt v. Marsh 

(1888), 1 Terr. L. It. 126.— CAN. 


633viii. .J — The intention of tho 

parties to a deed is paramount Sc must 

f overn .regardless of consequences.— 
tARTHEL 1). SCOTTEN (1895), 24 S. C. R. 
367.— CAN. 


633 ix. .1 — Tho nature of the 

contract- depended nnon the Intentions 
of the parties as disclosed by the last 
instrument signed by them in relation 
thereto. — Pagnuelo v. Croquette 
(1903;, 34 8. C It. 102.— CAN. 


633 x. .] — That, in order to 

ascertain the scope & effect of the 
covenant, regard was to bo had to the 
object which It- woh designed to accom- 
plish. — lie Robertson Sc Defoe (1911), 
25 O. L. R. 286 ; 20 O. W. R. 712 ; 3 
O. W. N. 431.— CAN. 


633 xi. .j — Pltf. sold certain 

lands to defts. under agreement of sale 
by which defts. covenanted among other 
things to '* establish & maintain a 
station at the foot of M. street at the 
point Indicat ed in red on the attaohod 
blue print " The letters patent in- 
corporating defts. showed they had 
no authority to establish a railway 
station. It appeared from the blue 
print that “ station " meant a railway 
station on the Grand Trunk Pac. lty. 
No such station was established, *& 
pltf. brought action for damages for 
breach of contract : — Held : on a 
consideration of the facts & surround- 
ing oircumstanoes, as deft. co. had 
under its charter power to procure or 
induce by contract or otherwise the 
Grand Trunk Pac. Ry. Co. to establish 
& maintain a railway station at the 
point in question, it would appear to be 
quite beyond doubt that the oo. when 
entering into the covenant was relying 
entirely upon its ability to procure 
the railway co. to locate its station 
there, Sc the parties contracted upon 
that understanding. Sc the covenant 
was construed in the light of the above. 
— Norquay v. Grand Trunk Pacific 
Town Sc Development Co., Ltd. 
(1915), 32 W. L. R. 756 ; 9 W. W. R. 
347 ; 25 D. L. R. 59.— CAN. 



633 xiil. . ] — Arunaciiella Chet- 

tiar V. Uamiah Naidu (1906), I. L. R. 
30 Mad. 109.— IND. 

638 Xi V. . ] — J ANARDAN V. AN ANT 

(1908), I. L. R. 32 Bom. 386.— IND. 

633 xv. .] — Mangamma v. Ra- 

mamma (1914), I. L R. 37 Mad. 480.— 
IND. 

633 xvi. .] — Jawahir Mal v. 

In dom ati (1914), I. L. R. 36 All. 
201.— IND. 

633 xvii. .] — The ot. has to con- 

Hic-T what the contract is, which tho 
parties intended to enter into ; & 

where the words are short & defective, 
to presume wliat, was the probable 
intent. — T aggart v. Taggart (1803), 1 
Sell. & Lef. 87.— IR. 

633 xviii. .] — A covenant by a 

lessee not to “ mortgage, sell, assign, or 
otherwise part with this present 
indenture of lease, or the premises 
hereby demised, or any purt or parcel 
thereof,” is not broken by a deposit 
of the loose, accompanied by a letter 
of agreement that the depositee shall 
have a lien thoreon 44 by way of equit- 
able mortgage ” — more especially, if, 
by reason of the loose also containing 
a covenant against sub-letting, it- may 
be inferred that the primary inten- 
tion of the parties to it was to protect 
tiie landlord from having a now 
tenant imposed upon him. — M‘K ay v. 
M‘Nally (1831), 4 Ir. L. Rec. 1st ser. 
438. — IR. 

633 xix. .] — -In a deed, the ex- 
tensive & ordinary signification of tho 
word heirs will bo limited when the 
intention of the parties to the deed is 
quito apparent. — Wall v. Wright 
(1837), 1 Dr. & Wal. 1.— IR. 

633 xx. .] — In a deed or will the 

word 44 or " may be construed to mean 
44 & 44 & 44 may be construed to 

moan 44 or,” if such a construction be 
necessary to givo effect to the intention 
of the party by whom the word is 
Uhed. — W hite v. Supple (1842), 2 
Hr. Sc War. 471 ; 1 Con. & Law. 525. 


no?,?!* 3 ?’ — — .]— Hughes v. Glenn y, 
11842) Arm. M. & O. 387. — IR. 

633 xxii. . ) — Plunkett v. Mans- 

field (1845), 2 Jo. & Lat. 344.— IR. 


633 xxiii. .] — He Fayle Sc Irish 

Feather Co.'s Contract, [1918] 1 
I. R. 13. — IR. 


633 xxiv. 

Griffin's 
187 —IR. 


• .) — Re Murphy & 

Contract, [1919] 1 I. R. 


633 xxv. . ) — Held : in the absence 

of any mention of the restrictive 
oovenant in the agreement for dissolu- 
tion, the outgoing partner was bound 
by the covenant, unless it could be 
shown that such was not the intention 
of the parties to the deed. — W ilkinson 


v. Petitt (1889), 7 N. Z. L. R. 342.— 

N.Z. 

633 xxvi. .] — Where one of the 

parties to a marriage contract which 
was oxecuted in Scotland, & in the form 
of a Scotch deed, the trustees under 
it being also Soottish, was a domiciled 
Englishman : — Held : the law of Scot- 
land, in accordance with presumed 
intention of parties, & not the law of 
England, must determine the con- 
struction & legal effect of tho deed. — 
Corbet v. Waddell (1879), 7 R. (Ct. 
of Soss.) 200 ; 17 So. L. R. 106.— 

SCOT. 

633 xxvii. .] — Held: it was the 

intention of tho parties as shown by 
the written portion of the charter- 
party to contract on the basis of a 
fixed number of lay-days ; Sc that the 
intention must prevail over the printed, 
reference to the custom of the port. — 
Rowtor S.S. Co. v. Love & Stewart, 
[1916] S. C. (H. L.) 199.— SCOT. 

633 xxviii. — — . ] — In terms of a part- 
nership deed of dissolution the retiring 
partner ceded all his interest in the 
partnership assets to the continuing 
partner, in consideration of a payment 
by the latter, of the amount shown to 
be due to the retiring partner by a 
balance-sheet annexed to tho said 
deed. Tlio continuing partner further 
undertook to discharge & indemnify 
the other against all existing & future 
debts of the firm : — Held : the goneral 
words of the release covered only the 
liabilities which wore within tho know- 
ledge of tho parties at the time, & 
that the retiring partner was liable 
for his pro rata share of a partnership 
liability not known to the parties at 
the time, nor figuring in the balance- 
sheet, & which had after the date of 
dissolution boon paid by the continuing 
partner. — J offe v. Friedman, [1909 J 
T. S. 775.— S. AF. 

633 xxix. .] — However general 

the expressions in a contract may bo 
they are restricted in interpretation to 
those matters only which the parties 
appear to have contemplated as their 
objects in contracting, & arc not 
extended to others of which they do 
not appear to have thought. — S harp's 
Estate v. Schekpers, [1919] C. P. D. 
26.— S. AF. 

k. Whether covenants depen- 
dent or independent.] — Whether cove- 
nants are independent covenants de- 
pends upon the intention of the parties, 
as far as it can be gathered from the 
wording of the oovenant. Sc it must be 
given the greatest weight. — Mao- 
artbur v. Leokie (1893), 9 Man. L. R. 
110.— CAN. 

l. Document badly drawn .] — 

Where an Indenture was drawn in- 
artlficially, the ct. altered a word. Sc 
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indenture until the end of 99 years ; no livery of 
seisin was made : — Held : as livery of seisin was 
necessary to perfect the estate limited in fee, 
nothing would have passed but an estate at will, 
if the deed had stopped there : but as an estate 
for years was limited in the habendum , that was 
good presently by the delivery of the deed, it 
appearing to be the intention of the parties. 

Construction is always to be made so that the 
intention of the parties may take effect, if it may 
stand with the rifles of law. — Baldwin v. Maiiton, 
Baldwin’s Case (1589), 2 Co. Rep. 23 a ; 1 And. 
223 ; 70 E. R. 430. 

Annotations Rcfd. Ph. v. Plat (1671), 2 Keb. 865 ; 

Loddington v. Kime (1695), 3 Lev. 431. 

637. .] — Clere’s Case (1599), as reported 

m Jenk. 200 ; 145 E. R. 180. 

Annotations Reid. Colt & Glover v. Coventry & Lichfield, 
Bp. (1617), Hob. 140 ; Alford’s Case (1662), O. Bridg. App. 
584 ; Leicester’s Case (1675). 1 Vent. 278 ; Orby v. 
Mohun G706), Proem. Ch. 291 ; Thomlinson v. Dlghtou 
} 7 AJ • 10 Mod. Rep. 31; Denn d. Nowell v. Roako 
G«26). 5 & a ™°- Mentd. Lovie’s Case (1613), 10 

Co. Rep. 78 a; Udal v. Udal (1648), Aleyn, 81 ; Saoheverel 
1 Vcnt * 148 * 161 J King v. Welling 
0672), 3 Keb. 95 ; Wigou v. Garret (1675), 3 Keb. 536 ; 
Parker y. Kett (1701), l Ld. Raym. 658 ; Fitzgerald v. 
?i a 7 U ^ nb , cr ?r° 0729), Fitz-G. 207 ; Muddison v. Andrew 
(I 747 ), 1 Ves. Sen. 57; Hurst v. Wiuchclsea (1758), 2 
Kony 444 ; Buckland v. Barton (1793), 2 Hy. Bl. 136 ; 
Staudon v. Stauden (1795), 2 Vos. 589 ; Muundrell v. 



Ashpltel v, Bryan (1864), 6 B. & 8. 
W. R. 275 ; Sowell v. Burdick 


0863), 2 H. &C. 688 . ____ 

723 ; Re Harris (1864), 13 , 

(1884), 10 App. Cas. 74; Chamberlain v. Young, [1893J 
2 Q. B. 200. 

640. .] — I conceive that all deeds are to 

be construed, not only strictlv according to their 
words, but, so far as is possible without infringing 
any rule of law, in such a way as to effectuate the 
intention of the parties (Pearson, J.). — Hilbers 


Doe d. Caldecott v. Johnson (1844), 7 Man. & G. 1047 ; 
Logan v. Bell (1845), 1 C. B. 872. 

638. .] — The rules laid down in respect . 

of the construction of deeds aro founded in law, 
reason <fc common sense ; that they shall operate 
according to the intention of the parties, if by law 
they may ; & if they cannot operate in one form 
they shall operate in that, which by law will 
effectuate the intention (Lord Mansfield, C.J.). 
— Goodtitle d. Edwards v . Bailey (1777), 2 
Cowp. 597 ; 98 E. R. 1200. 

Annexations : — Consd. Roe d. Berkeley v. York, Archbp. 
(1805), 6 East, 86. Reid. Corp. v. Corp (1793), 1 Phillim. 
11, n. Mentd. Halford v. Dillon (1820), 2 Brod. & Bing. 
12 ; Right d. Jeiferys v. Bucknell (1831), 2 B. & Ad. 27 8. 

639. .1 — Gibson v. Minet (1791), 2 Bro. 

Pari. Cas. 48 ; 1 Uy. Bl. 609 ; 1 E. R. 784 ; 
affg> S. O. sub nom . Minet v . Gibson (1789), 3 
Term Rep. 481. 

Annotations: — Reid. Master v. Miller (1791), 4 Term Rep. 
320; Vagliano v. Bank of England (1889), 23 Q. B. D. 
243. Mentd. Bishop v. Hayward (1791), 4 Term Rep. 
470 ; Bennett v. Farnell (1807), 1 Camp. Addenda 180 c; 
Exjp. Royal Bank of Scotland (1815), L« Ves. 310 ; Stone 
v. Marsh (1827), 6 B. tic C. 551 ; Re Jones, Ex p. Jones 
G 833 ), 3 Deac. & Ch. 525 ; Taylor v. Mosely (1833), 6 


v . Parkinson (1883), 25 Ch. D. 200 ; 49 L. T. 
502 ; 32 W. R. 315. 


Annotations : — Mentd. Re Anstis, Chetwynd v. Morgan, 
Morgan v. Chetwynd (1886), 31 Ch. D. 596 ; Mills v. Fox 
(1887), 37 Ch. D. 153; Re Dunsany’s Settlmt., Nott v, 
Dunsany, [1906] 1 Ch. 578 ; Re E. D. S., [19141 1 Ch. 618. 


641. .] — Deeds shall be construed so as to 

effectuate the intention for which they were 
made. — Anon. (1589), Cro. Eliz. 103 ; 78 E. R. 
421. 

642. .] — IIewet v . Painter (1012), 1 

Bulst. 174 ; '80 E. R. 804. 

643. .] — It is the office of every inter* 

Ijreter in all cases, as well divine as humane, to 
find the true intent & meaning of the parties, if 
by any way this may be, <$c when this is once found 
out, then he ought so to marshal the business, 
that lie swervo not from the rules of law (Coke, 
C.J.). — Berry v. Perry (1010), 3 Bulst. 02; 
81 E. R. 54 ; affd . sub nom . Perry v. Berry 
(1017), 3 Bulst. 09, Ex. Oh. 


Annotations -Mentd. Ellotson v. Cummins (1740), 2 Stra. 
1144 ; Winter v. White (1819), 3 Moore, C. 1*. 674. 

644. .] — Trenchard v . Hoskins, No. 710, 

post 

645. .] — Beck’s Case (1030), Litt. 344 ; 

124 E. R. 277. 

Annotations : — Reid. Fisher t>. Wigg (1699), 1 Ld. Raym. 
622. Mentd. Luddingtou v. lvimo (1697), 1 Ld. Raym. 
203 ; Scattergood t». Edgo (1699), 12 Mod. ltop. 278 ; 
Idle v. Cooke (1705), 2 Ld. Raym. 1144; Tapnor d. 
Peek ham t>. Morlott (1739), Willes, 177 *, Doe d. Whayman 
v. Chaplin (1810), 3 Taunt. 120. 

646. .J — Judges aro to make such exposi- 

tion of deeds, as that the meaning of the parties 
may take effect (Barkley, J.). — Bland’s Case 
(1032), Godb. 448 ; 78 K. R. 203. 

647. .] — All deeds ought to bo construed 

according to the intention of the parties. — Uer- 
ring v. Brown (1088), as reported in Carth. 22 ; 
90 E. R. 018, Ex. Ch. 

Annotation : — Reid. Tyrrell o. Marsh (1825), 3 Ring. 31. 

648. .J— Orby v. Mouun (1700), Freem. 

Ch. 291 ; Gilb. Ch. 45 ; Prec. Ch. 257 ; 3 Rep. Ch. 
102 ; 2 Vern. 531, 542 ; 22 K. K. 1218. 

Annotations: — Mentd. Evelyn v. Evelyn (1731), 2 1*. Wms. 

659 ; Harvey v. Harvey (1739), Barn. Ch. 103 ; Taylor d. 
AtkynH v. Horde (1757), 1 Keny. 143 ; Doe d. Douglas v. 
Lock (1835), 2 Ad. & El. 705 ; Doe d. Biddulph v. Hole 
(1850), 15 Q. 1L 818. 

649. .] — A conveyance cannot operate by 

way of covenant to stand seised, where the intent 
of the party who conveys appears to be contrary 
to such a construction. — Daw v. Newborough 
(1710), 1 Com. 242 ; 92 E. R. 1053. 

650. .] — It is a known maxim in law, that 

Benujnc faciendae simi interpretationes chartarum 
ut res magis valcat quam pereat. There is another 
that Verba inicntioni et non e contra debent in- 
servire. The construction of deeds ought to be 
favourable, & as near to the apparent intent of 
the parties as possibly may be & as the law will 
permit. Too much regard is not to be had to the 
natural & proper signification of words & sentences 
to prevent the simple intention of the parties from 
taking effect (Willes, C.J.).— Parkhurst v. 
Smith (1742), Willes, 327 ; 125 E. R. 1197 ; sub 


construed the residue according to the 
necessary intention of the parties. — 
Welshman v. Robertson (1875), 1 
V. L. R. 124. — AUS. 

m. Mutual mistake may be 

ignored ,.] — The parties to a contract 
may Ignore a mutual mistake 8c carry 
out their agreement according to theur 
real intention. — Johnson v. Carlin 
(1914), 20 B. C. R. 5 20.— CAN. 

_ n. Exclusion of rule — Legal effect 
binding. ] — Held : deft, had discharged 
the mtge. 6c bill of sale, & it was imma- 
terial tnat he had no intention of doing 


so, or that he was ignorant of the 
legal effect of his act. — May v. Sieve- 
wrioht (1893), (1825-1897), N. B. Dig. 
314.— CAN, 

o. .) — A doed, executed 

for no consideration but which pur- 
ported to convey title & which was not 
intended by both the parties to be 
mere sham, will, if it is known to the 
grantee 8c partially acted upon, & if 
the grantor knew the nature of the 
transaction, operate to oonvey the 
title which it purports to convey & 
not merely what the grantor Intended 


to convey. — Amirthathammal v. Pb- 
riasami Pillai (1809), I. L. It. 32 Mad. 
325.— IND. 

p. .] — Held: although A. 

& B. only intended to bind them- 
selves during the existence of the 
mtge. to the bank they were liable 
under their letter so long as It remained 
uurecailed 8c the vessel was in fact 
mortgaged to any one. — Brittania 
Steamship Insurance Assoon., Ltd. 
v. Duff (1909), S. O. 1261 ; 40 8..L. R. 
894 ; 2 So. L. T. 193.— SCOT, 
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ect, 3. — Rules of construction : Stib-sect. 3, A.] 


om. Smith v. Packhurst, 3 Atk. 135, H. L. ; 
ffg . S. 0. sub nom. Smith d. Dormer v. Park- 
UR8T (1740), 7 Mod. Rep. 360. 

Innotalions : — Contd. Cholmondeley v. Clinton (1820), 
2 Jar. & W. 1. Apld. Colmore v. Tyndall (1828), 2 
Y. & J. 605 ; Ford v. Beech (1848), 11 Q. B. 852. Reid. 
Burton v. Barclay (1831), 9 L. J. O. S. C. P. 231 ; Pannell 
v. Mill (1846), 3 C. B. 625 ; Beaumont v. Salisbury (1854), 
24 L. T. O. S. 166. Mentd. Pomfret v. Windsor (1752), 
2 Ves. Sen. 472 ; Garth v. Cotton (1753), 3 Atk. 751 ; 
Doe d. Atkyns v. Horde (1777), 2 Cowp. 689 ; Doe d. 
Foster v. Williams (1777), 2 Cowp. 621 : Doe d. Jones v. 
Jones (1823), 1 B. & C. 238 ; Doe d. Henry v. Gustard 
(1842), 4 Man. & G. 987. 


651. .] — In doubtful cases where the 

parties express themselves inaccurately, the cts. 
vill expound their contracts according to their 
ntention. It is a maxim in law so to judge of 
contracts as to prevent a multiplicity of action 
Buller, J.). — Smith v. Mapleback (1780), 1 
Term Rep. 441 ; 99 E. R. 1180. 

Annotations: — Refd. Ford v. Boech (1848), 11 Q. B. 852. 
Mentd. R. v. Fauntlcroy (1824), 2 Bing. 413 ; Preece v. 
Corrie (1828), 5 Bing. 24 ; Doe d. Courtail v. Thomas 
(1829), 9 B. & C. 288 ; Pollock v. Stacey (1847), 9 Q. B. 
1033 ; Charles v. Alton (1854), 2 C. L. It. 1764. 


652. .] — The ct. will construe a settlement 

according to the intent of the parties, though the 
iteral expression be otherwise. — Woodcock v . 
Dorset (Duke) (1792), 3 Bro. 0. C. 509 ; 29 E. It. 
7 04, L. C. 

Annotations: — Coned. Bulraer v. Jay (1830), 4 Sim. 48; 
Joyes v. Savage (18751, 10 Ch. App. 555. Reid. Hope v. 
Clifden (1801), 6 Ves. 499; Powis v. BurdeL (1804), 9 
Ves. 428 ; Schenck v. Lcgh (1804), 9 Ves. 300 ; Howgravo 
v. Cartier (1814), 3 Ves. & B. 79 ; Spencer v. Spencer 
(1836), 5 L. J. Ch. 310; Whatford v. Moore (1837), 3 
My. & Cr. 270 ; Woodhouse v. Woodhouse (1841), 5 Jur. 
404; Bythesea v. Bythosoa (1854), 23 L. J. Ch. 1004; 
Jopp v. Wood (I860), 28 Beav. 53; Currie v. Larkins 
(1864). 4 Do G. J. & Sni. 245 ; He Watson’s Trusts (1870), 
39 L. J. Ch. 770 ; Day r. Radcliffe (1876), 3 Ch. 1). 654 ; 
Re Ball, Slattery v. Ball (1887), 36 Ch. D. 508 ; lie Hamlet., 
Stephen v. Cunningham (1888), 38 Cli. 1). 183. Mentd. 
Driver r. Frank (1814), 3 M. & S. 25 : Maitland v. Chnlio 
(1822), 6 Madd. 243; Fry v. Sherborne (1829). 3 Sim. 
243 ; Evans v. Scott (184 7), 1 H. L. Cos. 43 ; Jeffery r. 
Jeffery (1849), 17 Sim. 26; Bailie v. Jackson (1853), 
1 Sm. & G. 175; Jackson v. Dover (1864). 4 New Hep. 
130; Whitman v. Aitkcn (I860), L. It. 2 Eq. 414 ; lie 
Orlebar’s Scttlmt. Trusts (1875), L. R. 20 Eq. 711; 
Treharne v. Layton (1875), L. U. 10 Q. B. 459. 


653. .] — (1) In the construction of agreo- 

nents & covenants the intention of the parties 
*s principally to be attended to (Buller, J.). 

(2) Wo do not do justice to the parties unless 
we look to the whole deed, & infer from that their 
real intention (Buller, J.). 

(3) It is certainly true that the words of a 
covenant are to be taken most strongly against 
the covenantor, but that must he qualified by the 
observation that a due regard must be paid to 
the intention of the parties as collected from the 
whole context of the instrument (Lord Eldon, 
3.J.). — Browning v. Wright (1799), 2 Bos. & P. 
13; 120 E. II. 1128. 


Annotations : — As to (1) Consd. Foord v. Wilson (1818), 8 
Taunt. 543. Reid. Howell v, Richards (1809), 11 East, 
633: Barton r. Fitzgerald (1812), 15 East, 530 ; Milner 
r. Horton (1824), M'Cle. 647. As to (3) Consd. Hesse v. 
Stevenson (1803), 3 Bos. & P. 565 ; Sicklemore v. Thistleton 
(1817), 6 M. & S. 9. Reid. Nind v. Marshall (1819), 1 
Brod. & Bing. 319 ; Saward v. Anstey (1825), 10 Moore, 
C. P. 55 ; Smith t\ Compton (1832), 3 B. & Ad. 189 ; 
Teulon v. Curtis (1832), You. 610 ; Stannard t\ Forbes 
(1837), 6 Ad. & El. 572 ; Young v. Raineock (1849), 

7 C. B. 310. Generally , Reid. Farrall v. Hllditch (1859), 
28 L. J. C. P. 221. Mentd. Budd v. Fairmaner (1831), 

8 Bing. 48 ; Thackeray v. Wood (1864), 5 B. & S. 325 ; 
David v . Sabin, [1893] 1 Ch. 523. 


664. .] — The rule* to be collected from all 

,he cases is, that the intention of the parties, as 
declared by the words of the instrument, must 
jovera the construction (Lord Ellenborough, 


C.J.). — Poole v. Bentley (1810), 12 East, 108 ; 
101 E. R. O0. 

Annotations : — Consd. Pinero v. Judson (1829), 6 Bing. 206. 
Reid. Doe d. Pearson v. Rios (1832), 8 Bing. 178 ; Warman 
v. Faithfull (1834), 5 B. & Ad. 1042 ; Chapman v. Bluck 
(1838), 4 Bing N. C. 187 ; Doe d. Morgan v. Powell (1844), 
7 Man. & G. 980 ; Stratton t>. Pettit (1855), 16 C. B. 420. 
Mentd. Tempest v. Raw ling (1810), 13 East, 18 ; Doe d. 
Walker v. Groves (1812), 15 East, 244. 


655. .] — Seddon v. Senate, No. 628, ante. 

656. .] — Whether an instrument shall be a 

lease or only an agreement for a lease, depends on 
the intention of the parties, as it is to be collected 
from the instrument. — Morgan d. Dowding v. 
Bissell (1810), 3 Taunt. 65 ; 128 E. R. 27. 
Annotations: — Consd. Curling v. Mills (1843), 6 Man. & G. 

173 ; Stratton u. Pettit (1855), 16 C. B. 420. Reid. 
Christie v. Lewis (1821), 2 Brod. & Bing. 410 ; Dunk v. 
Hunter (1822), 5 B. & Aid. 322 ; Chapman v. Bluck 
(1838), 4 Bing. N. C. 187; Doe d. Phillip v. Benjamin 
(1839), 9 Ad. & El. 644 ; Jones v. Reynolds (1841), 1 
Q. B. 506 ; Doe d. Morgan v. Powell (1844), 7 Man. & G. 
980. Mentd. Alderman v. Noate (1839), 4 M. & W. 713. 


657. Where clearly expressed.] — How- 

grave v . Cartier (1814), 3 Ves. & B. 79 ; Coop. G. 
06 ; 35 E. R. 409. 

Annotatio7i8 : — Consd. Hotchkin v. Humfrey (1817), 2 Madd. 
65 ; Perfect v. Curzon (1820), 5 Madd. 442 ; Whatford v. 
Moore (1837), 3 My. & Cr. 270 ; Fairer v. Barker (1852), 
9 Hare, 737 ; Day v. Robinson (1876), 3 Ch. D. 654 ; 
Re Roberts, Percival v. Roberts, [1903] 2 Ch. 200. Refd. 
Poulott v. Poulett (1821), 6 Madd. 167 ; Fitzgerald v. 
Field (1826), 1 Russ. 416; Torres v. Franco (1830), 1 
Russ. & M. 649 ; WoodhouRe v. Woodhouse (1841), 5 
Jur. 404 ; Bouverio v. Bouvorie (1847), 2 Ph. 349 ; Bailie 
v. Jackson (1853), 1 Sm. & G. 175 ; Re Morse’s Settlmt. 
(1855), 21 Beav. 174 ; Swallow v. Blnns (1855), 1 K. & J. 
417 ; Remnant, v. Hood (1859), 27 Beav. 74 ; Re Wollas- 
ton’s Settlmt. (1860), 27 Beav. 642 ; Dalton v. Hill (1862), 
6 L. T. 446 ; Currie v. Larkins (1863), 9 L. T. 638 ; Jack- 
son v. Dover (1864), 2 Hem. & M. 209 ; Dixon v. Barksliiro 
(1865), 34 Beav. 537 ; Jeyos v. Savage (1875), 10 Ch. App. 
555 ; Wakefield v. Maffet (1885), 10 App. Cas. 422 ; Re 
Hamlet, Stephen v. Cunningham (1888), 39 Ch. D. 42G ; 
Re Poullney, Poultney v. Poultncy, 11912] 1 Ch. 245. 
Mentd. Clutterbuck v. Edwards (1832), 2 Russ. & M. 577 ; 
Rammeli v. Gillow (1845), 15 L. .T, Ch. 35 ; Bythesea v. 
Bythesea (1854), 23 L. J. Ch. 1004. 

658. .] — Lease for years by indenture 

rendering rent, & lessee covenants with lessor 
that he will pay the rent, & will not assign without 
leave of lessor, provided that if the rent be in 
arrear, or if all or any of the covenant s hereinafter 
contained on the part of lessee shall be broken, it 
shall be lawful for lessor to re-enter ; & there were 
no covenants on the part of lessee after the proviso, 
but only a covenant by lessor that lessee paying, 
etc., & performing all & every the covenants 
hereinbefore contained on his part to be performed, 
etc., should quietly enjoy : — Held : lessor could 
not re-enter for breach of the covenant not to 
assign, for the proviso is restrained by the word 
hereinafter to subsequent covenants, & though 
there were none such, yet the ct. could not reject 
the word. 


If we could clearly see the intention of the parties 
we ought to adopt that construction which would 
best give effect to the intention (Bayley, J.). — 
Doe d. Spencer v. Godwin (1815), 4 M. & S. 
205 ; 105 E. R. 833. 

Antwtations : — Refd. Doe d. Abdy v. Stevens (1832), 3 
B. & Ad. 299 ; Strickland v. Maxwell (1834), 4 Tyr. 346.% 

659. .]— Colmore v . Tyndall (1828), 2 

Y. & J. 605 ; 148 E. R. 1060, Ex. Ch. 

Annotations : — Apld. Beaumont v. Salisbury (1854), 19 Beav. 

198. Refd. Lewis v. Rees (1850), 3 K. & J. 132. 

660. .] — It is a good rule of construction 

that deeds should be construed so as to give effect 
to the intention of the parties (Abbott, C.J.). — 
Evans v. Vaughan (1825), 4 B. & C. 261 ; 0 
Dow, & Ry. K. B. 349 ; 3 L. J. O. S. K. B. 213 ; 
107 E. R. 1056. 

Annotation .—Mentd. Carpenter v. Parker (1857), 3 C. B. N. S. 


661 .] — Our office is to ascertain the in- 
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tent of the parties, A, if not contrary to law, to 
carry their intent into execution (Best, C.J.). — 
Crisdek v . Bolton (1827), 3 C. & P. 240. 
Annotation: — Mentd. Sainter v. Ferguson (1849), 7 C. B. 
716. 

662. .] — The question in this & other 

cases of construction of written documents is, 
not what was the intention of the parties, but 
what is the meaning of the words they have used 
(Denman, C.J.). — Rickman v. Carstairs (1833), 
5 B. & Ad. 651 ; 2 Nev. A M. K. B. 562 ; 3 
L. J. K. B. 28 ; 110 E. R. 931. 

Annotations : — Refd. Beacon Life & Fire Assce. v. Gibb 
(1862), 1 Moo. P. C. C. N. S. 73. Mentd. Tobin v. Harford 
(1864), 4 New Hep. 373 ; Joyce v . Realm lnsce. (1872), 
L. II. 7 Q. B. 580 ; Wells, Fargo v. Pacific Insco. (1872), 
2 Asp. M. L. C. 111. 

663. Dependent or independent covenants.] 

— The rule has been established by a long series 
of decisions in modern times, that the question 
whether covenants are to be held dependent or 
independent of each other is to be determined by 
the intention A meaning of the parties as it 
appears on the instrument, & by the application 
of common sense to each particular case ; to 
which intention, when once discovered, all tech- 
nical forms of expression must give way (Tindal, 
C.J.). — St a vers v. Curling (1836), 3 Bing. N. C. 
355 ; 2 Hodg. 237 ; 3 Scott, 740 ; 6 L. J. C. P. 
41 ; 132 E. R. 447. 

Annotations : — Consd. FiHhrnoiigors’ Co. v. Robertson (IS 131, 

5 Man. & G. 131 ; Heeger v. Duthie (1800), 8 C. H. N. S. 
45; Kidncr r. Stimpson (1918), 35 T. L. U. 63. Refd. 
Sibthorp v. Brunei (1849), 3 Kxcli. 826 : Ncwson v. 
KmytliicH (1858), 28 L. J. Ex 97 : Bradford v. Williams 
(1872), 41 L. J. Ex. 164. Mentd. Oliver v. Ficidcn (1849), 
18 L. .1. Ex. 353 ; Grey v. Friar (1854), 4 II. L. Can. 5(55 ; 
Schmidt v. Boyd (1866), 15 L. T. 455 ; Richardson v. 
Stanton, Stanton v. Richardson (1872), 41 L. J. C. P. 180 ; 
Bast In v. Bidwell (1881), 18 Ch. I). 238 ; Purkin v. South 
Hetlon Coal Co. (1907), 97 L. T. 98. 

See, further , Contract, Vol. Nil., p. 414, Nos. 
33 iO ct scq. 

664. .] — The ct., when it can do so con- 

sistently with the instrument executed by the 
parties, will do that which is the highest equity, 
namely, make an equality between parties who 
stand in the same relation ; but it cannot do that 
contrary to the plain meaning of a deed (Lord 
Langdale, M.R.). — Hulme v. Ciijtty (1840), 
0 Beav. 437 ; 7 L. T. O. 8. 278 ; 10 Jur. 323 ; 
50 E. R. 411. 

665. Intention expressed.] — In assumpsit 

by the payee of two promissory notes for £200 A 
£140 against the maker, deft, pleaded in bar that, 
after the notes became due, it was mutually agreed, 
by pltf., deft. A A., that A. should pay to pltf. 
£25 per annum by quarterly payments, A, as long 
as A. so paid, the right of action on the notes should 
be suspended : A that A. had hitherto made the 
quarterly payments : — Held : the plea offered 
no answer, inasmuch as, if pltf. were barred of his 
action on the notes for any period, his right of 
action would by law be extinguished altogether, 
which appeared not to be the intention of the 
agreement ; A that therefore the agreement must 
be construed as giving deft, merely a right of 
action for breach thereof if pltf. sued while the 
payments were continued. 

In adjudicating upon the construction & effect 
in law of this agreement, the common A universal 
principle ought to be applied ; namely, that it 
ought to receive that construction which its 
language will admit, A which will best effectuate 
the intention of the parties, to be collected from 
the whole of the agreement, A that greater regard 
is to be had to the clear intent of the parties than 
to any particular words which they may have 
used in the expression of their intent (Parke, B.). 


—Ford v . Beech (1848), 11 Q. B. 852; 17 
L. J. Q. B. 114 ; 11 L. T. O. S. 45 ; 12 Jur. 310 ; 
116 E. R. 693, Ex. Ch. ; revsg. (1846), 11 Q. B. 
842 ; subsequent proceedings , sub now. Beech 
v . Ford, 7 Hare, 208, L. 0. 

Annotations: — Consd. Baker v. Ingall, [19121 3 K. B. 106. 

Refd. Coddington v. Paleologo (1867), L. R. 2 Exoh. 193 ; 

Newington v. Levy (1870), L. R. 6 C. P. 180 ; Glamorgan 

Coal Co. v. Glamorganshire Standing Joint Committee, 

Powell Duffryn Steam Coal Co. v. Same, 119151 1 K. B. 

471 ; Re Sutro & Heilbut, Symons, [1917] 2 K. B. 348. 

Mentd. Roberts v. Campbell (1847), 10 L. T. O. 8. 183 ; 

Gibbons v. Vouillon (1849), 8 C. B. 483 ; Webb v. Spicer 

(1849), 13 Q. B. 894 ; Moss v. Hall (1850), 5 Exch. 46 ; 

Overton v. Harvey (1850), 9 C. B. 324 ; Bolshaw v. Bush 

(1851), 11 C. B. 191 ; Ormo v. Galloway (1854), 9 Exch. 

544 ; Bottomley Nuttall (1858), 5 C. B. N. S. 122 ; 

Foley v. Fletcher (1858), 28 L. J. Ex. 100 ; Frazer r. 

Jordan (1858), 8 E. & B. 303 ; Rayner v. Fussey (1859), 

28 L. J. Ex. 132 ; Crowe v . Lysaght (1861), 4 L. T. 744 : 

Owens v. Pizey (1862), 7 L. T. 350 ; Walker v. Novill 

(1864), 3 H. A C. 403 ; Ray v. Jones (1865), 34 L. J. C. P. 

306 ; Slater v. Jones, Capos r. Ball (1873), 42 L. J. Ex. 

122. 

666. .] — A. being seised in foe of a 

moiety of certain lands, A B. being seised for life 
of the other moiety, they, in 1805, by indenture, 
reciting that they were entitled thereto as tenants 
in common, A that they had agreed to grant a 
perpetual lease thereof to 0., his heirs, etc., granted, 
demised, etc., the same to O., “ his heirs, exors., 
administrators, A assigns, for ever,” to hold from 
a day then past unto A to the use of C., “ Ids 
heirs, exors., administrators, A assigns for ever ” ; 
yielding A paying therefor yearly A every year to 
A. A B., their heirs, etc., the clear yearly rent or 
sum of £120, half-yearly, etc. The deed contained 
all the covenants usually found in an ordinary 
lease : — Held : in the absence of proof, that, at 
the date of the deed, the premises wore in the 
occupation of tenants, so that a reversion only 
could pass, A the expressed intention of the parties 
precluding the ct. from presuming that there had 
been livery of seisin, the deed could not operate 
as a conveyance of the fee, subject to a rent- 
charge, but created only a tenancy from year to 
year. — D oe d. Roberton v. Gardiner (1852), 
12 C. B. 319 ; 21 L. J. C. P. 222 ; 19 L. T. O. 8. 
168, 204 ; 138 E. R. 927. 

Annotation: — Mentd. Hurdon v. Hcuketli (1859), 4 H. & N. 

175. 

667. .] — This court deals with a deed 

according to the clear intention of the parties 
appearing in the four corners of the deed itself. 
If the court secs an intention clearly A distinctly 
established by it, it has no difficulty in carrying 
that into effect (Romilly, M.R.). — Beaumont 
v. Salisbury (Marquis) (1854), 19 Beav. 198; 
3 Eq. Rep. 369 ; 24 L. J. Ch. 94 ; 24 L. T. O. S. 
166 ; 1 Jur. N. S. 458 ; 52 E. R. 325. 

Annotation : — Refd. Lewis v. Rees (1856), 3 K. & J. 132. 

668. .] — Defts., as sureties for a 

railway co., by deed covenanted to pay to plfs. as 
trustees for the Railway Clearing Committee, 
under the Railway Clearing Act, 1850, such balance 
A sums as, from time to time should be settled 
A adjusted by the secretary of such committee as 
due from the co., pursuant to the Act, or should 
be settled or determined by such secretary as the 
amount to be from time to time contributed to 
the funds of the clearing system by the co. ; or 
should, in case of difference respecting the accounts 
of the clearing system, be decided by such committee 
to be the balance or sum payable by the co. to 
the committee ; or should in any way become a 
debt due by the co. to the committee pursuant to 
the Act ; or should by such secretary bo demanded 
of the co. by a written demand in the form given 
in the schedule to the said Act ; A reciting that it 
was of paramount importance that the adjustment 
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ed. 8. — Rules of construction: Subject. 3, A . <jj? jgj 

>f such account® by the clearing system should 
xot be disputed, & and should be indisputable, 
it was, by the deed, further declared & agreed that 
the sureties were not to be at liberty to dispute 
the amount which should be so settled & adjusted 
by such secretary, as due from the co. to such 
committee, or which should be settled & determined 
by such secretary, as the amount to be contributed 
to the funds of the clearing system by the co. ; 

6 which should be decided by the clearing com- 
mittee to be the balance or sum payable by the 
co. ; or the amount which should as aforesaid be 
demanded by the secretary ; & every such amount 
should be payable & forthwith paid by the said 
sureties, notwithstanding any error or alleged 
error in law, in principle or in fact, & no plea or 
defence should be admissible, or evidence be 
necessary or required, in any action or proceedings 
under the said deed which should be admissible 
or required against the said co. under the said 
Act : — Held : construing the words of the covenant 
according to their obvious & ordinarily reasonable 
meaning, the demand of the secretary, made in 
accordance with terms of the covenant, was alone 
sufficient to entitle pltfs. to sue delta. for the 
amount so demanded, it being the manifest in- 
tention of the parties that such demand should 
be conclusive in the matter. — Benson v. Dunn 
(1870), 23 L. T. 848. 

669. 1 Where intention doubtful.] — Where 

the intention of the parties to a contra t is suffi- 
ciently apparent, effect must be given to it in that 
sense, though some violence be thereby done to 
its words. Where the intention is doubtful, the 
safest course is to take the words in their ordinary 
sense (Cresswkll, J.). — Wilson v. Bevan (1849), 

7 C. B. 073 ; 18 L. J. C. P. 244 ; 13 L. T. O. H. 
119 ; 137 E. R. 266. 

670. — In construing a written contract, 

the ct. will if possible so read it as to effectuate 
the intention of the parties, rather than defeat 
it. — Stratton v. Pettit (1865), 16 C. B. 420; 
24 L. J. C. P. 182 ; 26 L. T. O. S. 216 ; 1 Jur. N. S. 
062 ; 3 W. R. 548 ; 3 C. L. R. 995 ; 139 E. It. 
822. 

Annotations : — Mentd. DavJa v. Jones (1856), 17 C. B. 625 ; 

Parker v. Taswoll (1858), 6 W. R. 608 : Bond v. Ronllng 

(1861), 1 B. & S. 371 ; Rollason v . Loon (1861), 7 H. & N. 

73 ; Tidey v. Mollott (1864), 16 C. B. N. S. 298 ; Stranks 

v. At. John (1867), L. R. 2 C. P. 376. 

671. .] — It is a general principle that 

when parties enter into an agreement & the under- 
standing is, that it is to be reduced into writing, 
or if it is already in a written form, that it is to 
be signed before it is acted upon, or is to take 
effect, it is not binding upon them until it is so 
written or signed. — B oyd v . Hind (1857), 1 
H. & N. 938 ; 20 L. J. Ex. 164 ; 28 L. T. O. S. 
368 ; 8 Jur. N. S. 660 ; 5 W. R. 361 ; 156 E. R. 
1481, Ex. Oh. 
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672. .] — In Nov. 1817, a married woman 

suffered a recovery of real estate belonging to 
her, the uses being declared to be as the husband 
& wife should jointly appoint, with remainder to 
husband for life, remainder to wife for life, & an 
ultimate remainder to the wife in fee. Two days 
afterwards the husband Sc wife jointly appointed 
to A. & B. upon such trusts as the husband should 
appoint, & in default, upon trusts similar to the 
uses mentioned. In Mar. 1818, the husband 
appointed, & A. & B. conveyed the estate to 0. 
upon trust to sell, & to pay a sum advanced to the 


husband, & to pay the residue to the husband, his 
exors., administrators or assigns, Sc to convey the 
unsold estate to the husband, his heirs or assigns, 
or as he or they should direct : — Held : the deeds 
of 1817 & 1818 could not be regarded as one trans- 
action; & the deed of 1818 was not merely a 
mtge., but the ulterior uses of the deed of 1817 
were completely changed thereby. 

The question was whether the deed of Mar. 
1818, operated only to charge this estate by way of 
mtge., or to alter the limitations of the estate. 
That depended on the intention of the parties, 
which was to be collected from the deed. The 
intention here evidently was not only to create 
a charge, but also to alter the ultimate limitations 
(Turner, L.J.). — Heather v. O’Neil (1858), 
2 De G. & J. 399 ; 27 L. J. Oh. 512 ; 31 L. T. O. S. 
125 ; 4 Jur. N. S. 957 ; 0 W. R. 484 ; 44 E. R. 
1044, L. C. & L. JJ. 

Annotations : — Retd. Atkinson v. Smith (1858), 3 Do G. & J. 

186 : Jones v. Davies (1878), 8 Ch. D. 205 ; Re Byron’s 

Settlmt., Williams v. Mitchell, [1891] 3 Ch. 474. 

073 . j — The question is not what the 

parties to a deed may have intended to do by 
entering into that deed, but what is the meaning 
of the words used in the deed ; a most important 
distinction in all cases of construction, the dis- 
regard of which often leads to erroneous conclu- 
sions (Lord Wensleydale). — Monypenny v. 
Monypenny (1801), 9 H. L. Cas. 114 ; 31 L. J. Ch. 
209; 11 E. R. 671, H. L. ; affg. (1859), 3 De G. & 
J. 572, L. 0. 

Annotations : — Refd. Piggott v. Stratton (1859), 1 Do G. F. 

& J. 33. Mentd. FordV Tynte (1865), 34 L. J. Ch. 455, n. ; 

Nicholls v. Bulwor (1870), L. R. 6 O. P. 281 ; Minchin v. 

Mincliiu (1871). 19 W. R. 993. 

674. Whether collateral matters can be 

considered.] — Every deed must be construed, 
according to that which, looking at the document 
itself, appears to be the intention of the parties. 
It is true that in construing a deed the ct. cannot 
look at collateral matters, but the intention of the 
deed as appearing upon the face of it must be 
regarded (Martin, B.). — South Eastern Ry. Co. 
v . Warton (1801), 0 11. & N. 520 ; 31 L. J. Ex. 
615 ; 158 E. R. 214. 

675. Though terms unreasonable & 

oppressive.] — The language of a contract, where 
it admits of it, must receive such a construction 
as is consistent with reason & justice, but where 
it appears, from the whole tenor of the agreement, 
that the parties thereto intended, the one to insist 
upon, & the other to submit to, conditions, how- 
ever unreasonable & oppressive, the ct. will in 
such case give effect to them. — Stadhard v . Lee 
(1803), 3 B. & S. 304 ; 1 New Rep. 433; 32 
L. J. Q. B. 75 ; 7 L. T. 850 ; 11 W. R. 301 ; 122 
E. R. 138 ; svb nom . Stannard v. Lee, 9 Jur. N. S. 
908. 

Annotations : — Refd. Battorbury v. Vyeo (1863), 2 H. Sc C. 

42 ; Foster & Dicksee v. Hastings Corpn. (1903), 87 

L. T. 736 : Higgle v . Ogston Motor Co. (1915), 84 

L. J. K. B. ‘il65. 

676. .] — In construing covenants, the ful- 

filment of the evident intention and meaning of 
the parties to them must be looked at, not confining 
oneself within the narrow limits of a literal inter- 
pretation, but taking a more liberal & extended 
view, & contemplating at once the whole scope Sc 
object of the deed in which they are contained 
(Huddleston, B.). — Wigsell v. School for the 
Indigent Bund Corpn. (1880), 43 L. T. 218. 
Annotation : — Mentd. Joyner i?. Weeks, [1891] 2 Q. B. 31. 

677. Priority of deeds executed on same 

day.] —The question in this case is merely one of 
intention. The two agreements between these 
parties were entered into on the same day ; the 
agreements, therefore, being cotemporaneous must 



Pabt III.— Interpretation op Deeds and Non-Testamentary Instruments. 255 


be taken to form but one agreement (Sir J. Cross). 
— Re Moore, Ex p . Edwards (1836), 1 Deac. 
611, Ct. of R. 

Annotation : — Mentd. Re Carter & Justins, Ex p. Sheffield 

Union Banking Co. (1865), 13 L. T. 477. 

678. .] — When two deeds relating 

to the same subject-matter are executed on the 
same day the ct. will inquire which of them was 
executed first. 

But if there is anything in the deeds themselves 
to show an intention either that they shall take 
effect pari passu , or that one should take effect 
in priority to the other, the ct. will presume that 
they were executed in such an order as to give 
effect to the manifest intention. — Gartside v. 
Silkstone & Dodworth Coal & Iron Co. (1882), 
21 Ch. D. 762 ; 47 L. T. 76 ; 31 W. R. 36 ; sub 
7 iom . Oartside v. Silkstone & Dodsworth 
Collieries Co., Holden v . Silkstone & Dods- 
worth Collieries Co., 51 L. J. Ch. 828. 

Annotation : — Consd. James v. Boythorpe Colliery Co. (181)0), 

2 Meg*. 55. 

679. .] — An estate was devised to uses 

to secure certain annuities, & subject thereto in 
strict settlement, with power for trustees to sell 
at the request of the tenant for life under the will. 
The estate was disentailed and resettled, the 
existing life estate being postponed to certain 
charges & the powers of the will being expressed 
to be kept alive : — Held : the trustees for sale & 
the tenant for life could make a good title. 

On the other hand, it is said the deed ought to 
bo construed according to the manifest intention 
of the parties. I am of opinion tliat the latter 
contention is the right one (Pearson, J.). — lie 
Wright’s Trustees & Marshall (1884), 28 Ch. D. 
93 ; 54 L. J. Ch. 60 ; 51 L. T. 781 ; 33 W. It. 301. 
Annotations : — Reid. Re Constable’s S. E., f 191 9 ] 1 Ch. 178 ; 

Re Mocking. Meeking v. Meoking, [11)22 j 2 Ch. 523. Mentd. 

Re Du Cane & Nettlofold’s Contract, [1898] 2 Ch. 90; 

Re Cornwallis-Wost & Munro’s Contract, [1903] 2 Ch. 150. 

680. .] — The partners in a business, by a 

deed reciting the inability of the firm to pay their 
creditors, assigned the business & property of the 
firm to trustees upon certain trusts for the benefit 
of the creditors of the firm. The deed contained 
no provision in the event of there being a surplus : 
— Held : upon the natural & true construction of 
the deed there was an absolute disposal of all the 
proceeds to be realised for the benefit of the 
creditors, & that no resulting trust for the benefit 
of the assignors could bo implied. 

One must take the language of the instrument 
itself in its ordinary & natural meaning, & having 
endeavoured so far as one can to construe it in 
that ordinary & natural meaning it docs not matter 
that it appears not to carry out the view that one 
would in the first instance have imagined the parties 
intended it to carry out (Lord Halsbury, 0.). 

I am not entitled to put into the instrument 
something which I do not find there, in order to 
satisfy an intention which is only reasonable if I 
presume what the parties’ intentions were. I 
must find out their intentions by the instrument 
they have executed ; & if I cannot find a suggested 
intention by the terms of the instrument which 
they have executed I must assume that their 
intentions were only such as their deed discloses 
(Lord Halsbury, C.). — Smith v. Cooke, Storey 


v . Cooke, [1891] A. C. 297; 60 L. J. Ch. 607; 
65 L. T. 1 ; 40 W. R. 67, H. L. ; revsg . S. 0. sub 
nom. Cooke v. Smith (1890), 45 Ch. D. 38, C. A. 
Annotations : — Reid. Cunnack v. Edwards, [1896] 2 Ch. 679. 
Mentd. Re Printers & Transferers’ Amalgamated Trades 
Protection Soc. (1899). 47 W. R. 619. 

681. .] — The cts. have never considered a 

possible claim by the Crown as affecting the con- 
struction of a document inter partes . The cts. 
do not decide questions of construction so as to 
swell the receipts of the Exchequer, but so as to 
give effect to the true intent expressed in the 
document before them (Far well, L.J .). — Re 
Grimthorpe (Lord), Beckett v . Grimthorpb 
(Lord), [1908] 2 Ch. 675; 78 L. J. Ch. 20; 99 
L. T. 679 ; 25 T. L. R. 15, 0. A. 

Annotations : — Reid. O’Grady v . Wilmot, [1916] 2 A. C. 
231 ; Re Ffennell’s Settlmt., Re Ffonneil’s Estate, Wright 
v. Holton, [1918] 1 Ch. 91 ; Re Sturt, Do Bunsen v. 
Hardinge, [1922] 1 Ch. 416. Mentd. Re Hopkinson, 
Dyson v. Hopkinson, [1922] 1 Ch. 05. 

682. .] — Now, in ascertaining the proper 

law of a contract, that which we have to seek is 
the intention of the contracting parties. To this 
intention, in the absence of express declaration on 
their part, wo must be guided by applying to the 
language of the contract itself sound ideas of 
business convenience & sense, & by justly apprais- 
ing the inferences to be drawn from the nature 
of the transaction, & the place & circumstances of 
its machinery & of its contemplated performance 
(Kennedy, L.J.). — British South Africa Co. 
v. De Beers Consolidated Mines, Ltd., [1910] 
2 Ch. 502 ; 80 L. J. Ch. 65 ; 103 L. T. 4 ; 26 T. L. R. 
591 ; 54 Sol. Jo. 679, C. A. ; revsd. on other 
grounds, sub nom . De Beers Consolidated 
Mines, Ltd. v. British South Africa Co., [1912] 
A. C. 52, 11. L. 

Annotations : — Reid. Re MocKonzio, MocKonzio v. Ed wards - 
Moss, r 19 ill 1 Ch. 578. Mentd. Kreglingor v. Now 
Patagonia Moat & Cold Storage Co., [1914] A. C. 25 *, 
Re Smith, Lawrence v. Kitson (1916), 2 Ch. 206 ; Jonkin 
v. Pharmaceutical Soc. of Great Britain, [1921] 1 Ch. 392. 
In accordance with law .] — See Sub-sect. 5, post. 


B. Ascertainment of Intention. 

683. At what time Intention operates — Making 
of instrument.] — Every grant shall be expounded 
as the intent was at the time of the grant (Wray, 
C.J.). — Mildmay v. Standish (1584), as reported 
in Cro. Eliz. 34 ; 78 E. R. 300. 

Annotations : — Mentd. Paget’s Case (1591), 1 And. 259 ; 
Bedell’s Case (1607), 7 Co. Rep. 40 a; CroHs v. Fausten- 
ditch (1608), Cro. Jac. 180 ; Colt & Glover v. Coventry 
& Liohheld, Bn. (1612), Hob. 140 ; Harper's Cose (1615), 
11 Co. Rep. 23 a; Howel v. Sainbay (1615), 1 Brownl. 
179 ; Miller v. Manwaring (1634), Cro. Car. 397 ; Foster 
v. Foster (1661), 1 Kob. 225 ; Bate v. Amherst (1663), 
T. Raym. 82; Gardner v. Sheldon (1071), Vaugh. 259 ; 
Smith v. Ashton (1675), 1 Cas. In Ch. 263 ; UatoUffe’s 
Case (1720), 1 Stra. 267 ; Goodtitle v. Pettoc (1733), 
Kel. W. 107 ; Sargent v. Reed (1745), 2 Stra. 1228 ; Doe 
d. Milburn v. Salkeld (1755), Willes, 673 ; Rowe v. Roach 
(1813), 1 M.&S.304; Clifford v. T urroll ( 1845 ), 14 L. J.Ch. 
390 : Pcover v. Hossel (1861), 1 John. & H. 341 ; loolo 
v. Whitcomb (1862), 12 C. B. N. S. 770 ; British R>. 
Traffic & Electric Co. v. C. It. C. Co. tic L. 0. G., [1922] 2 
K. B. 260. 

684 , .] — The question is, what was 

the intention of the parties at the time of making 
the contract (Pollock, O.B.).—Morgan v. Bir- 
mingham Corpn. (1857), 28 L. T. O. H. 272; 21 


2 


J. r. 166 ; 5 W. R. 291 


685. 


Cooper v . Ipswich Corpn. 


(1909), 73 J. r. Jo. 312. 


PART III. SECT. 3, SUB-SECT. 3. — B. 

683 i. At what time intention operates 
— Making of instrument .] — Pltf. owned 
part of lot 7, Sc agreed orally in 1859, 
to buy from M. two acres more adjoin- 
ing on the north, of which he went into 
possession. In 1860 M. gave to deft, 
a bond to convey to him thirty acres 


of the lot. more or less, describing it as 
all that part of the said lot lying 
north of the land owned by ” pltf. 
He afterwards conveyed the two acres 
to pltf., who then brought ejectment. 
M. swore upon the trial that these two 
acres were not Intended to be included 
in the bond to deft., but were looked 
upon as part ot pltf.’s land referred to 


7 in it. Sc that deft, had without them 
his full thirty ocra* .• pltr. 

must recover, for the bond. In the 
circumstances, should be ouustruod as 

referring to all the land in pltf. s visible 
possession as owner, ex0,U LHS> 

I the two acres. — Ruben bur r v. P 

1 maTIER (1862), 21 U. C. R. 462.—. 

I CAN. 
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Sect 3 . — Rules of construction: Sub-sect. 3, B.] 

688. How intention ascertained — From words 
used,] The intent of an indenture can only 
be understood by the words. — Kidder v. West 
(1684), 3 Lev. 167 ; 83 E. R. 632. 

Annotation : — Mentd. R. v. Cotton (1751), Park. 112. 


687 . .] — The intention of the settle- 

ment, I mean the natural intention, regarding it 
as the case of father & child, must direct me, & 
these cases authorise me to struggle with language ; 
for it is struggling with language ; & it does not 
follow, that because cases are put, in which I 
could not struggle effectually, that I cannot prevail 
in the case, that has happened ; if the words will 
bear me out in that according to the rules & autho- 
rities (Lord Eldon, C.). — Hope v. Clifden (Lord) 
(1801), 6 Ves. 499 ; 31 E. R. 1164, L. C. 


Annotations : — Refd. Powis v. Burdctt (1804), 0 Vos. 428: 
Poulett v. Poulett (1821), 0 Madd. 167; Cluttorbuck v. 
Edward* (1832), 2 Rush. &M. 577 ; Evans v. Soott (1847), 
JH. L. Cas. 43; Jcyes r. Savage (1875), 10 Ch. App. 
558, n. Mentd. Kingv. Hake (1804), 9 Ves. 438; Schonck 
m ( L 80 ‘! h JnY es \? 00 • driver d. Frank u. Frank 

814). ** & h. 25 ; Howgrave v. Cartier (1814), Coop. 

G, tS°; *^oV^ h £ rb , ( . )rne < 182 ° b 3 Sim. 243; Whatford 
RM® 0 ?, & Cr. 270 ; lie Yates’s Trust 

/ : Bythosoa v. Bythesea (1854), 

u L ‘ t >*L Ch \J 0< ! 4 * Currie v. Larkins (1864), 4 Do G. J. & 
Sm. 245 ; Eastwood v. Lockwood (1867), L. R. 3 En. 
487. 


®88. ■ — .] — The general rule I take to 

be, that where the words of any written instrument 
are free from ambiguity in themselves, & where 
external circumstances do not ere \tc / doubt 
or difficulty as to the proper appln. of ^nose words 
to claimants under the instrument, or the subject- 
matter to which the instrument relates, such in- 
strument is always to bo construed according to 
the strict, plain, common meaning of the words 
themselves ; & that in such case evidence dehors 
the instrument, for the purpose of ex plaining it 
according to the surmised or alleged intention 
of the parties to the instrument, is utterly inad- 
missible (Tindal C.J.). 

This rule thus explained implies that it is not 
allowable in the case supposed to adduce any 
evidence, however strong, to prove an unexpressed 
intention varying from that which the words used 
inport. This may be open no doubt to the remark, 
that, although we profess to bo exploring the in- 
tention of the writer, we may be led in many cases 
to decide contrary to what can scarcely be doubted 
to have been the intention, rejecting evidence 
which may be most satisfactory in the particular 
instance to prove it. The answer is, that inter- 
preters have to deal with the written expression 
of the writer’s intention, & cts. of Law to carry 
into effect what he has written, not what it may 
be surmised, on however probable grounds, that 
he intended only to have written (Coleridge, J.). 

All instruments in writing are to be construed 
by the ct. & the meaning of the terms employed 
is to be ascertained & fixed by reference to the 
whole instrument, but to nothing beyond it, unless 
specially referred to in the instrument itself 
(Erskine, J.). 

In all cases, even where the words are in them- 


selves plain & intelligible, & even where they have 
a strict legal meaning, it is always allowable, in 
order to enable the ct. to apply the instrument 
to its proper object, to receive evidence of the 
circumstances by which testator or founder was 
surrounded at the date of the execution of the 
instrument in question, for the purpose of ascer- 
taining what was the intention evidenced by the 
expressions used ; to ascertain what the party 
has said ; not to give effect to any intention which 
he has failed to express (Erskine, J.). 

For the purpose of applying the instrument to 
the facts, & determining what passes by it, & 
take an interest under it, a second description of 
evidence is admissible, viz. every material fact 
that will enable the ct. to identify the person or 
thing mentioned in the instrument. No extrinsic 
evidence of the intention of the party to the deed, 
from his declarations, whether at the time of his 
executing the instrument, or before or after that 
time, is admissible ; the duty of the ct. being to 
declare the meaning of what is written in the 
instrument, not of what was intended to have 
been written. The excepted cases in which such 
evidence is admissible, if indeed there be more than 
one excepted case (that is, where there are two 
subjects, or two objects, both described in the 
instrument, & each equally agreeing with it), 
having no bearing whatever on the present question 
(Parke, B.). 

Two kinds of evidence are always admissible 
to explain a written instrument, first, where it is 
written in a foreign tongue or where technical 
words or peculiar terms of art or science arc used 
which at the time the instrument was written had 
acquired any appropriate meaning, secondly to 
identify the person & thing mentioned (Parke, B.). 
Shore v . Wilson (1842), 0 Cl. & Fin. 355 ; 11 
Sim 615, n. ; 4 State Tr. N. S. App. 1370 ; 5 
Scott, N. R. 958 ; 7 Jur. 787, n. ; 8 E. R. 450, 
II. L. ; subsequent proceedings , sub nom. A.-G. v. 
Shore (1843), 11 Sim. 592 ; sub nom . A.-G. v. 
Wilson (1848), 10 Sim. 210. 


Annotations : — Consd. Neale r. Neale (1898), 79 L. T. 629 ; 
G. W. Ry. & Mid. Ry. v. Bristol (Jorpn. (1918), 87 L. J. Ch. 
414. Refd. Drummond v. A.-G. (1849), 2 H. L. Cas. 837 ; 
A.-G. v. Clapham (1855), 4 De G. M. & G. 591 ; He Rayner, 
Raynor v. Rayrier, 11904] 1 Ch. 176. Mentd. He Scar- 
borough Charity Petns. (1837 ),1 Jur. 36 ; A.-G. v. Wilson 
(1848), 10 Sim. 210; A.-G. v. Murdoch (1849), 7 Hare, 
445 ; A.-Q. v. Lawcs (1849), 14 Jur. 77 ; A.-G. v. Sherborne 
Grammar School (1854), 18 Beav. 256 ; A.-G. v. Calvert 
(1857), 23 Beav. 248 ; Natal, Bp. v . Gladstone (1866), 
L. R. 3 Eq. 1 ; A.-G. v. Bunco (1868) L. R. 6 Eq. 563 ; 
A.-.G v. St. John’s Hospital, Bath (1876), 2 Ch. D. 554 ; 
He Perry Alin bouses, lie Ross’ Charity, [1899] 1 Ch. 21 ; 
lie Johnson, Greenwood v. Greenwood & Robinson (1903), 
89 L. T. 520 ; Re Church Patronage Trust, Laurie v. 
A.-G., [1904] 2 Ch. 643 ; Camden v. I. R. Comrs., [1914] 
1 K. B. 641 ; Bowman v. Secular Soc., [1917] A. C. 406. 

689 . 


.] — The thing which the ct. 

lias to ascertain is, what is the real meaning of 
the words of the contract, & the contract is always 
to be construed most strictly against the con- 
tracting party (Romilly, M.R.). — Moorhouse v. 
Colvin (1851), 15 Beav. 341 ; 21 L. J. Ch. 177 ; 
18 L. T. O. S. 296; 51 E. R. 570; 1852), 

21 L. J. Ch. 782, L. JJ. 

Annotation : — Mentd. Lord v. Colvin (1860), 3 L. T. 228. 


6861 . How intention ascertained - 
J ir pin words used. ] — In the absence < 
evidence of any special purpose f 
the basis of an agreement, the tern; 
of the oontract in writing govern th 
rights of the parUea.— -Webster i 
Snider (1911), 45 S. C. R. 296 ; 2 
W. L. R. 239.— CAN. 

688 li. .) — The questio 

whether covenants are dependent c 
independent, or whether a certain ac 


jH or is not a condition precedent, 
entirely one of construction & to 1 
determined in each case by educii: 
tlie intention of the parties from tli 
language they have used.> — Y oung 

Mad°m.-WD. KAMAITA (180<!, ' 

Ui - r; — — — .]— Yasonji Me 
37 AU. t ''3G?-mi) BI <1915)> L L I 


686 iv. 


•J — Held : there Wi 


sufficient evidence on the face of the 
instrument to show that it was the 
intention of the settlor to dispose of his 
whole estate .- — Ha Cross’s Trusts, 
Cross v. Cross, 11915] 1 I. R. 304. — 
IR. 

688 v. .] — A contract must 

be interpreted according to its effect 
of its terms rather than according to 
its nominal description by the parties. 
— Meintjes v. Harms ex (1887), 2 
S. A. 143.— S. AF. 
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890 . .] — (1) A deed must be con- 

strued & taken to mean that which its terms 
express, & that it is the intention of the parties 
as expressed which must be the construction 
(Pollock, C.B.). 

(2) An exception must be to the person or persons 
who convey the legal title, & to him or them alone 
(Pollock, C.B.). — Denison v. Holliday (1857), 
1 H. & N. 631; 156 E. R. 1354 ; sub nom. 
Dennison v . Halliday, 28 L. T. O. S. 307 ; 
5 W. R. 357 ; affd. sub nom . Denison v. Holiday 
(1858), 3 H. & N. 670, Ex. Ch. 

691. .] — The governing principle for 

the construction of contracts is to give effect to 
the intention of the parties expressed in the words 
of their contract (Erle, C.J.). — Aubert v. Gray 
( 1862), 3 B. & S. 169 ; 32 L. J. Q. B. 50 ; 7 L, T. 
469 ; 9 Jur. N. S. 714 ; 11 W. R. 27 ; 1 Mar. L. C. 
264 ; 122 E. R. 65, Ex. Ch. 

Annotations : — Mentd. Rodocanochi v. Elliott (1874), 31 
L. T. 239 ; Robinson Gold Mining: Co. v. Alliance Insce., 
[1901] 2 K. B. 919: Janson v. Driefontein Consolidated 
Gold Mines, [1902] A. C. 484. 

692. .] — The quantity of land, 

claimed by deft, under a conveyance to him, 
exactly corresponding with the quantity designated 
by measurement in the conveyance : — Held : the 
probability, arising from the relative position of 

E art of this land to neighbouring land, that it had 
een conveyed by mistake, did not enable pltf. 
to show, under the words 44 be the same more or 
less,” that a smaller quantity was the land con- 
veyed. — D odd v. Burchell (1862), 1 H. & C. 
113 ; 31 L. J. Ex. 304 ; 8 Jur. N. S. 1180 ; 158 
E. R. 822. 

Annotation : — Mentd. Hall v. Lund (1863), 1 n. & C. 676. 

693. .J — In mercantile contracts, & 

indeed in all contracts where the meaning of the 
language is to be determined by the ct., the govern- 
ing principle must be to ascertain the intention of 
the parties through the words they have used. 
This principle is one of universal appln. (per Cur.). 
— McConnel v . Murphy (1873), L. R. 5 P. 0. 
203 ; 28 L. T. 713 ; 21 W. R. 609, P. C. 

694. .] — In construing instruments 

you must have regard, not to the presumed in- 
tention of the parties, but to the meaning of the 
words which they have used (Brett, L.J.). — 
Re Meredith, Ex p. Chick (1879), 11 Ch. D. 731 ; 
41 L. T. 246, C. A. 

Annotation : — Mentd. Lawrence v. Adams (1896), 75 L. T. 
410. 

695. .] — One must consider the 

meaning of the words used, not what one may 
guess to be the intention of the parties (Jessel, 
M.R.). — Smith v. Lucas (1881), 18 Ch. D. 531 ; 
45 L. T. 460 ; 30 W. R. 451. 

Annotations: — Mentd. Wilder v. PJgott (1882), 22 Ch. D. 
263 ; Cahill v . Cahill (1883), 8 Anp. Cas. 420 ; Re Wheatley, 
Smith v. Spence (1884), 27 Ch. D. 606 ; Burnaby v. 
Equitable Reversionary Interest Soc. (1885), 28 Ch. D. 
416 ; Re Queade’s Trusts (1885), 54 L. J. Ch. 786 ; Re 
Vardon's Trusts (1885), 31 Ch. D. 275 ; Cooke v . Cooke 
(1887), 38 Ch. D. 202 ; Duncan v. Dixon (1890), 44 Ch. D. 
211 ; Haywood v. Tidy (1890), 63 L. T. 679 : Carter v. 
Hilber, Carter e. Hasluck, [1892] 2 Ch. 278 ; Greenhill v. 
North British & Mercantile Insce., [1893] 3 Ch. 474 ; 
Clements r. L. & N. W. Ry., [1894] 2 Q. B. 482 ; Re 
Hodson, Williams v. Knight, [1894] 2 Ch. 421 ; Harle v. 
Jarman, [1895] 2 Ch. 4l9 ; Viditz v. O'Hagan, [1899] 
2 Ch. 569; Pullan v. Koe, [1913] 1 Ch. 0: Re Lind. 
Industrials Finance Syndicate v. Lind, [1915] 2 Ch. 345. 

696. .] — Swinburne r. Milburn, 

No. 631, ante. 

697. .] — Ascertaining what the parties 

meant b j the words they used is the real function 
of a ct. in construing an instrument (Lord Hals- 
bury, C.). 

Two rules of construction now firmly established 
as part of our law may be considered as limiting 
J. — vol. xvn. 


those words. One is that words, however general, 
may be limited with respect to the subject matter 
in relation to which they are used. The other is 
that general words may be restricted to the same 
genus as the specific words that precede them 
(Lord Halsbury, C.). 

Where the same words have for many years 
received a judicial construction it is not unreason- 
able to suppose that parties have contracted upon 
the belief that their words will be understood in 
what I will call the accepted sense (Lord Hals- 
bury, C.). — Thames & Mersey Marine Insur- 
ance Co. v . Hamilton, Fraser & Co. (1887), 
12 App. Cas. 484 ; 56 L. J. Q. B. 626 ; 57 L. T. 
695 ; 36 W. R. 337 ; 3 T. L. R. 764 ; 6 Asp. M. L. C. 
200, H. L. ; revsg . S. C. sub nom. Hamilton v. 
Thames & Mersey Marine Insurance Co. (1886), 
17 Q. B. D. 195, C. A. 

Annotations : — Reid. Thorman v. Dowgato S.S. Co., [1910] 
1 K. B. 410: Samuel v. Dumas (1922), 92 L. J. K. B. 
465. Mentd. Hamilton, Fraser v. Pandorf (1887), 5] 
L. J. Q, B. 24 : The Bedouin, [1894] P. 1 ; Ballantyiife 
v. Mackinnon, [1806] 2 Q. B. 455: Lund v. Thames & 
Mersey Marine Insce. (1901), 17 T. L. R. 666 ; Black- 
burn v. Liverpool, Brazil & River Plato Steam Navigation 
Co., [1902] 1 K. B. 290 ; Jackson v. Mumford (1902). 8 
Com. Cas. 61 ; Oceanic S.S. Co. v. Faber (1906), 95 L, T. 607 ; 
Knutsford S.S. v. Tillmanns, [1908] A. C. 406 : Hutchins 
v. Royal Exchango Assce. Corpn., [1911] 2 K. B. 398 ; 
I. It. Cornrs. v. Sinyth, [1914] 3 K. B. 406 ; Stott (Baltic) 
Steamers v. Marten, [1916] 1 A. C. 304 ; Akt. Frank v. 
Namaqua Copper Co. (1920), 90 L. J. K. B. 30 ; Magnhild 
S.S. v. McIntyre, [1920] 3 K. B. 321 ; Ambatlelos v . 
Anton Jurgens Margarine Works, [1922] 2 K. B. 185. 

098. .] — R e JODRELL, JODRELL V. 

Seale, No. 623, ante. 

* 699. Natural & ordinary meaning.] — 

The ct. must construe the contract according to 
the intention of the parties & they must seek for 
that intention in the language they have employed 
giving to it its natural & ordinary meaning if 
there is nothing in the context to point to a 
different meaning (Lord Russell of Killowen, 
C.J.). — Re Samuel (M.) & Co., London, & Soci&rfi 
Commerciale et Industrielle de Napthb 
Caspienne et de la Mer Noir, Re Arbitration 
Act, 1889, Sec. 7 (1895), 12 T. L. R. 41, D. C. 

700. .] — A separation deed like other 

kinds of deeds, is subject to this incident, that it 
is to be construed according to what is contained 
within the four corners of it. It is not safe to say, 
as a rule, that this or that particular event will 
put an end to a separation deed. In each caso 
the words of the deed itself must be looked at 
(Williams, L.J.). — Rowell v. Rowell, [1900] 
1 Q. B. 9 ; 69 L. J. Q. B. 55 ; 81 L. T. 429, C. A. ; 
subsequent proceedings (1903), 89 L. T. 288, C. A. 
Annotations : — Mentd. Macan v. Mocan (1900), 70 L. J. Q. B. 

90 ; Cramp v. Cramp & Freeman, [1920] P. 158. 

701. Contract by letters.] — The 

question we have to determine is what is the real 
business meaning of the contract which has been 
made by the parties ? It is a contract made, not 
in the formal method of a contract reduced to 
writing by a lawyer, but made in the business-like 
communications of the parties with each other 
in letters. When I look at the letters I cannot 
entertain the least doubt that, what they really 
meant was what they said (Lord Halsbury, 0.). — ■ 
Elliott v. Crutchley, [1906] A. 0. 7 ; 75 
L. J. K. B. 147 ; 94 L. T. 5 ; 54 W. R. 349 ; 22 
T. L. R. 83, H. L. j „ 

Annotation : — Mentd. French Marine v. Compognie Napoli- 
taine D’Eclairage et de ChauOage par le Gaz, [1621] 2 
A. C. 494. 

702 . Whether evidence admissible J — 

The general rule of construction is, that the cts., 
in construing the deeds of parties, look much more 
to the intent to be collected from the whole deed, 
than from the language of any particular portion 
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Sect* 8 . — Rules of construction : Sub-sect. 3,2?.; sub- 
sect, 4.] 

of it. The intent must be collected from the deed 
itself, & not from evidence aliunde ; & the cts. 
consider themselves authorised '& bound, where 
they can collect the intent from the language of 
the deed, if all the parts of the deed will admit 
of it, to construe that deed rather according to 
the general intent than according to any particular 
phraseology contained in it. 

1 have thus stated what the cases were, & have 
called your Lordships* attention to the circum- 
stances, that in construing a grant, on the face of 
which the intention of the parties is clearly shown, 
namely, that a particular individual should grant ; 
& where the tenor of the grant itself assists in 
showing that intention, but where the name of 
the grantor is not repeated, the ct. will supply 
that name from the other parts of the deed (Lord 
Truro, C.). — Mill v . Hill (1852), 3 H. L. Cas. 
828 ; 10 E. R. 330, H. L. 

708. .] — The only legitimate 

rule of construction is to ascertain the meaning 
from the language used by the instrument. I 
have always endeavoured to ascertain the meaning 
of instruments, from the words used in them, 
coupled with such facts as are admissible in 
evidence to aid their explanation (Parke, B.). — 
Great Northern Ry. Co. v. Harrison (1852), 
12 C* B. 570 ; 22 L. J. C. P. 49 ; 19 L. T. O. 8. 
259 ; 16 Jur. 605 ; 138 E. R. 1032. 

Annotations : — Mentd. McIntyre t>. noloher (1863), 14 

C. B. N. S. 054 ; Clftrko v. Watson (18G5), 18 C. B. N. S. 

278. 

704. .] — Carr v. Montefiore, 

No. 027, ante. 

705. & surrounding circumstances.] — 

The intention of the parties with respect to the 
nature of the contract must be collected as well 
from the words used at the time of entering into 
it, as from all the circumstances connected there- 
with. — R. v. Combe (Inhabitants) (1828), 8 
B. & O. 82 ; 2 Man. & Ry. K. B. 30 ; 1 Man. & 
Ry. M. 0. 288 ; 0 L. J. O. S. M. C. 105 ; 108 E. R. 

Annotations : — Reid. R. v. Tipton (1829), 9 B. & C. 888. 

Mentd. It. v. Edingale (1830), 10 B. & C. 739. 


708. 


-.] — A firm of shipbuilders 


agreed to lengthen & repair an iron steamship. 
The specification forming part of the contract con- 
tained a stipulation in fourteen words deleted, 


705 !. dr surrounding cir- 

cumstances. } — In construing a guarantee 
the ot. may always look at the surround- 
ing circumstances in order to find the 
intention of the parties. — Jones v. 
MASON (1892), 13 N. S. W. L. U. 157 ; 
8 N. 8. W. W. N. 142. — AUS, 

705 if. .] — Where a 

contract 1 b evidenced by spoken words, 
conduct, & writings, ail the circum- 
stances may be looked at for the 
purpose of making out the oontract. — 
Roxburgh v. Crosby & Co., [1918] 
V. h. R. 118.— AUS. 

705111. — — A guaran- 

tee should be construed as all other 
contracts, not strictly as against either 
side, but by collecting the real intention 
of the parties from the Instrument & 
the surrounding circumstances, taking 
the words in their ordinary sense, . 
unless by the known usage of trade 
they have acquired a peculiar meaning. 
— KA8TNER V. WlNSTANLEY (1869), 20 

a P. 101 .— CAN. 

705 iv. .} — The words 

of a deed, coupled with the surrounding 
oiroumstanoes, show the intention of 
the parties. — Don d. Donohue v. 
MoGamUGLB (1873), 1 Pug. 254.— 
vAN» 


705 v. .] — The inten- 

tion of all grants must bo construed 
from the language used with reference 
to surround! tig circumstances. — He 
Ward & Victoria Water Works 
(1874). 1 B. C. R., Pt. 1, 114.— CAN/ 

705 vi. — The desig- 

nation legal advisers ** being am- 
biguous, may be interpreted to mean 
* solrs.,’* or “ attorneys ” by reference 
to the circumstances of the parties at 
the time of the appointment & the acts 
of the parties subsequently ; Sc was 
so interpreted in this case.— Drake Sc 
Jackson v, Victoria Corpn. (1884), 
1 B. C. R., Pt. 11, 165.— CAN. 

705 vii. — — . ] — To deter- 
mine whether covenants or agreements 
are dependent or independent, they are 
to be construed according to the intent 
& meaning of the parties, to be collected 
from the instrument, & to the circum- 
stances legally admissible in evidence 
with reference to which it is to be 
construed. — He Canadian Niagara 
Power Co. (1899), 30 O. R, is£— 

705 viii. ~ ■ , ] — Where the 

language of am instrument is ambiguous 
or obscure, the intention of the parties 
should be ascertained by consideration 


signed A. and J. I., D. G. '.—Held : neither the 
letters of the parties before the contract was signed, 
nor the initialed deleted words in the contract, 
could be considered for the purpose of interpreting 
the intention of the parties. 

I think you may while taking the words of the 
agreement, look at the “ surrounding circum- 
stances/* Sc see what was the intention (Lord 
Blackburn). — Inglis v. Buttery (1878), 3 App. 
Oas. 552, H. L. 

Annotations : — Reid. Pearson v. Pearson (1884), 61 L. T. 

311'; G. W. Ry. & Mid. Ry. v. Bristol Corpn. (1918), 

87 L. J. Ch. 414; Bristol Tramways, etc.. Carriage Co. 

v. Fiat Motors, [1910] 2 K. B. 831. Mentd. Campbell v. 

Campbell (1880), 6 App. Cas. 787. 

707. .] — River Wear Combs. 

v. Adamson, No. 022, ante. 

From whole instrument .] — See Sub-sect. 4, 

post. 

708. Not by technical meaning.] — To 

pronounce on the meaning of a detached part of, 
or extract from an instrument, without referring 
to, & comparing it with the other parts of the same 
instrument, if relating to the same subject, is 
contrary to every principle of correct interpre- 
tation, applied to any written instrument upon 
any subject, & it* is particularly reprobated by 
all the authorities respecting the construction of 
legal instruments (Plumer, M.R.). 

The real intention of the framer of the deed, the 
written declaration of whose mind it is always 
considered to be, is the end & object, to the dis- 
covery & effectuating of which all rules of con- 
struction, properly so called, are uniformly directed. 
When technical words or phrases are made use of, 
the strong presumption is, that the party intended 
to use them according to their correct technical 
meaning, but this is not conclusive evidence that 
this was his real moaning. If the technical 
meaning is found, in the particular case, to be an 
erroneous guide to the real one, leading to a mean- 
ing contrary to what the party intended to convey 
by it, it ceases to answer its purpose. The para- 
mount regard to be had to the meaning & intention 
of the grantor in preference to technical meaning, 
is the settled rule of construction (Plumer, M.R.). — 
Cholmondklky (Marquis) v. Clinton (Lord) 
(1820), 2 Jac. & W. 1 ; 37 E. R. 527 ; affd. (1821), 
4 Bli. 1, H. L. 

Annotations : — Mentd. Dillon v. Parker (1822), Jac. 505 ; 

Bennett v. Colley (1832), 5 Sim. 181 ; Ashton v. Milne 

(1833), 6 Sim. 309 ; Doe d. Pilkington v. Spratt (1833), 

5 B. & Ad. 731 ; Leith v. Irvine (1833), 1 My. & K. 277 ; 

ot the circumstances attending the 
execution of the agreement. — Deserres 
v. Brault (1906), 26 C. L. T. 848 ; 37 
' S. C. R. 613.— CAN. 

705 is. The inten- 

tion of tho parties which is the test, 
must be gathered from the language 
! of the documents themselves viewed 
j in the light of the surrounding circum- 
stances. — J hand a Singh v. Wahid - 
UD-Din (1916), I. L. R. 38 All. 570.— 

|i 1ND. 

i 705 x. .] — In constru- 

ing an agreement the ct. will give the 
| instrument that construction which 
| will best effectuate tho intention of 
the contracting parties. This in ten - 
i tion must be gathered from the terms 
; of the instrument itself fairly oon- 
i sidered with reference to the circum- 
stances in which it was executed. — 
Day v. Dooley- (1869), 5 Nfld. L. R. 
283.— NFLD. 

q. Cannot be expressed in 

subsequent document,] — A deed pur- 
porting to be a declaration of intention, 
as expressed in a prior delivered deed, 
is not allowed to affect the proper 
legal construction of the previous 
deed. — Florence v* Florence (1832), 
10 Sh. (Ct. of Sees.) 326.- 
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Parrott v. Palmer (1834). 3 My. Sc K. 632 ; Grenfell t\ 
Girdlestone (1837), 2 Y. Sc C. Ex. 662 ; Sturgis v. 
Ohampneys (1839), 6 My. & Or. 97 s Davies v. Quarfcennan 
(1840), 4 Y. Sc O. Bx. 257 *, Anderson v. Wallis (1842), 
12 L. J. Oh. 291 ; Boidell v. Gollghtly (1842), 12 L. J. Ch. 
187 ; Sayer v. Wagstaff (1843), 2 Y. & C. Ch. Cas. 230 ; 


Farr v. Sheriffe, Dykes v. Farr (1844), 4 Haro, 512 l 
F ulham e. McCarthy (1848), 1 H. L. Cas. 703 ; Christ’s 
Hospital v. Grainger (1849), 1 H. Sc Tw. 533 ; A.-G. v. 
Murdoch (1852), 1 De G. M. Sc G. 86 : Stone v. Godfrey 
(1854), 5 De G. M. Sc G. 76 : Cottrell v. Hnghes (1855), 
3 C. L. R. 496 ; Penny v . Allen (1857), 7 De G. M. Sc. G. 
409 ; Penny v . Allen (1857), 29 L. T. O. S. 41 ; Robertson 
v. Norris (1857), 30 L. T. O. S. 253 ; Robertson v. Norris 
(1858), 1 Gift. 421 ; Wing v. Angrave (1860), 8 H. L. Cas. 
183 ; Marshall e. Smith (1865), 5 Giff. 37 ; Pearce t>. 
Morris (1869), 5 Ch. App. 227 ; Warner v. Jacob (1882), 
20 Oh. D. 220 ; Charles v. Jones (1887), 35 W. R. 645 ; 
Magnus v. Queensland National Bank (1887), 36 Ch. D. 
25 ; Farrar v. Farrars (1888), 40 Ch. D. 395 ; Bolton v. 
Salmon, (1891] 2 Ch. 48 ; Soar v. Ashwell, [1893] 2 Q. B. 
390 ; Turner v. Walsh, [1909] 2 K. B. 484. 

709. From recitals & provisions.] — A 

deed executed may be construed according to the 
intent of the parties, to be collected from the 
recitals & provisions of the deed. — Lester v. Gar- 
land (1832), 5 Sim. 205 ; Mont. 471 ; 1 L. J. Ch. 
185 ; 58 E. It. 314, 

Annotations : — Mentd. Fraser v. Thompson (1859), 1 Giff. 
49 ; Whitmore v. Mason (1 861 ), 2 John. Sc H. 204 ; Mackin- 
tosh v . Pogosc, [1895] 1 Ch. 505. 

710. Whether from obliteration on face of 


Instrument.] — Semble: an obliteration on the face 
of a written instrument may be looked at for the 
purpose of construing the instrument. — Strick- 
land v. Maxwell (1834), 2 Or. & M. 539 ; 4 
Tyr. 340 ; 3 L. J. Ex. 101 ; 149 E. It. 875. 

711. Whether from alteration in draft.]— 

If it were necessary to determine whether or not 
we could look at the alteration in the draft, as a 
key to the meaning of the parties, I must confrss 
I should have felt considerable doubt (Jervis, 
C.J.). — Cumberland v. Bowes (1854), 15 C. B. 
348 ; 24 L. T. O. 8 109 ; 3 W. It. 138 ; 3 C. L. It. 
149 ; 139 E. R. 458 ; sub nom. Cumberland v. 
Glamis (Lady), 24 L. J. C. P. 40 ; 1 Jur. N. S. 230. 


Annotation : — Mentd. Jenkins v. Betliam (1854), 3 C. L. R. 
373. 


712. By reference to marginal memo- 

randum.]— London Music Hall, Ltd. v. Austin 
(1908), Times, Dec. 10. 


Sub-sect. 4. — Agreement construed as a 
Whole. 

713. Intention ascertained from construction of 


instrument as a whole — Rule applicable to all 
documents.] — Re Jodrell, Jodrellv. Seale, No. 
623, ante . 

714. .] — Cuumpe v. Crumpe, No. 

625, ante . 

715. .] — Throckmeiiton v. Tracy, No. 

634, ante . 

716. .] — (1) Every deed ought to be con- 

strued according to the intention of the parties, 
& the intents ought to be adjudged of the several 
parts of the deed, as a general issue out of the 
evidence ; & intent ought to be picked out of 
every part, & not out of one word only (Hobert, 
C.J.). 

(2) Every express covenant must be taken most 
beneficially for the covenantee (Hutton, J.). — 
Trenchard v . Hoskins (1624), Win. 91 ; 124 
E. R. 76 ; subsequent proceedings (1628), Litt. 203. 
Annotations: — As to (1) Apld. Howell v. Richards (1800), 

11 East, 633 ; Sioklomore v. Thistleton (1817), 6 M. & S. 9. 

Refd. Swift v. Heirs (1639), March, 31 ; Gainsford v. 

Griffith (1667), 2 Keb. 201 ; Browning v . Wright (1799), 

2 Bos. & P. 13. 

717. .] — Ferrers v. Newton (1666), 1 

Sid. 312 ; 82 E. R. 1126. 

718. .] — Gainsford v. Griffith (1667), 

2 Keb. 70, 201, 213; 1 Saund. 51, 58; 84 E. R. 
49, 125, 133 ; sub nom. Gams ford v. Griffith, 
1 Sid. 328. 

Annotations : — Conid. Nind v. Marshall (1819), 1 Brod. & 

Bing. 319. Refd. Crayford v. Crayford (1628), Cro. Car. 

106 ; Soot v. Schwartz (1739), 2 Com. 677 ; Browning v. 

Wright (1799), 2 Bos. &P. 13 ; Barton v. Fitzgerald (1812), 

15 East, 530 ; Foord t>. Wilson (1818), 2 Moore, C. P. 592 ; 

• Lino v. Stephenson (1838), 4 Bing. N. C. 678. Mentd. 

Hankin v. Broomhoad (1804), 3 Bos. Sc P.607 ; Webb v. 

James (1841), 11 L. J. Ex. 38 ; Branscombe v. Scarbrough 

(1844), 6 Q. B. 13 ; Betts v. Burch (1850), 28 L. J. Ex. 

267 ; Osborne u. Eales (1) (1862), 2 Moo. P. C. C. N. S. 

100 ; Preston v. Dania (1872), 42 L. J. Ex. 33. 

719. .] — Browning v. Wright, No. 653, 

ante. 

720. .] — The assignor in a deed of assign- 
ment of a lease, after reciting the original lease 
granted to another for the term of ten years, 
which by mesne assignments had vested in him, 
& that pltf. had contracted for the absolute 
purchase of the premises, assigned the same to 
pltf., for & during all the rest, etc., of the term of 
ten years in as ample a manner as the assignor 
might have held the same, subject to the payment 
of rent & performance of covenants, & then cove- 
nanted that it was a good & subsisting lease, valid 
in law, in & for the premises thereby assigned, & 
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7161. Intention ascertained from con- 
struction of instrument as a whole .] — 
Ryan v. Fkrgerson (1909), 8 C. L. R. 
731.— AUS. 

716 ii. .] — Williamson, Ltd. v. 

Durno, Ltd. (1915), 15 N. 8. W. L. Ii. 

442— AUS. 

716111. .) — Cummtno v. Hill 

(1842), 6 O. S. 303.— CAN 

716 iv. .J — The condition of a 

deed must be construed as a whole. 
Sc any apparent repugnance may be 
reconciled by giving It effect according 
to the Intent apparent on the whole 
Instrument. — Nicholls v. Mad ill 
(1849), 6 U. C. R. 415.— CAN. 

716 v. .1 — Thornhill v. Jokes 

(1854), 12 U. C. R. 231.— CAN. 

716 vi. .} — McCammon v. Bkau- 

PRk (1866), 25 U. C. R. 419.— CAN. 

716 viL .] — Full effect would be 

given to the whole instrument. Sc the 
zeal intent of the parties carried out. — 
Miller v. Stitt (1867), 17 C. P. 559. — 
CAN. 

716 vilL .] — Herrick v. Sixby 

(1867), 17 L. C. R. 146.— CAN. 

16 ix. .1 — Link v. Hunter 

(1868), 27 U. C. R. 187.— CAN. 


716 x. 


— Rustin v. Fairchild 


CO. (1907), 27 C. L. T. 666 ; 39 S. C. R. 
274.— CAN. | 

716x1. .] — Hamilton v. Penner ; 

(1914), 29 W. L. R. 552 ; 7 W. W. It. , 
242 ; 20 D. L. R. 429.— CAN. 

716x11. .] — Chong Jan v. Qvong 

Wo On (1922), 68 D. L. R. 65.— CAN. 

716x111. .] — Whore a party agrees 

to sell & another to purchase auy laud > 
or thing, then, in the absence of terms 
exhibiting different intention the 
purchaser impliedly covenants to pay, 
but the whole document must be 
construed Sc may show that such 
implication is not to be drawn. — 
Grieve McClory, Ltd. v. Dome 
Lumber Co., Ltd., [1922] 2 W. W. R. 
1282 66 D. L. It. 43.— CAN. 

716 xiv. .] — It is necessary to 

read the whole of an instrument in 
order to gather the intention. — 
Kali das Mullick v. Hanhaya Lal 
Pundit (1884), I. L. R. 11 Calc. 121 ; 
L. U. IX Ind. App. 218.— WD. 


716 xv. .} — An instrument must 

be taken as a whole, Sc that the true 
construction to bo put on it should 
bo that which, being reasonable, would 
also give effect to all parts of it. — 
Rar Bareli Deputy Comb, v. Rampal 


Singii (1884), I. L. U. 11 Calc. 237 ; 
L. R. 12 Ind. App. 1— IND. 

716 xvi. . ] — A mtgee. is concluded 

by recitals in his own deeds showing 
the sum due, that the estate is redeem- 
able, or the like, but such recitals 
must be taken altogether. — C arew v. 
Johnston (1805), 2 Sell. Sc Lef. 280, 
295.— IR. 

716xvii. .] — The rule in construing 

a deed is, to collect the intention from 
the entire of the instrument. Sc not 
from any detached part of it. — Crone 
v. Odell (1811), 1 Ball. Sc B. 480.— 
IR. 

716 xviii. .] — Lapp v. Fuller, 

[1825] Batt. 27— IR. 

716 xix. .] — Construction Is to bo 

the result of the deed taken together. — 
Pluck v. Diuges (1828), 2 Hud. Sc B. 1. 
— IR. 

716 xx. .] — A contract must be 

construed as a whole. Sc if the later 
portion qualifies the preceding portion 
full effect must bo given to such 
qualification. — Hayne Sc Co. v . Kaf- 
frarian Steam Mill Co., Ltd. (1914), 
App. D. 303. — S. AF. 

r. — Words repeated will be qtven 
same meaning — If intention dear.} 
— Where a deed of settlement first 
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not forfeited, etc., or otherwise determined, or 
become void or voidable : — Held : the generality 
of this covenant for title, which was supported 
by the recital of the bargain for an absolute term 
of ten years, was not restrained by other covenants 
which went only to provide for or against the acts 
of the assignor himself, or those who claimed 
under him. 

It is a true rule of construction that the sense 
& meaning of the parties in any particular part of 
an instrument may be collected ex anteceaentibus 
et consequentibus ; every part of it may be brought 
into action in order to collect from the whole one 
uniform & consistent sense, if that may be done. 
We can only look, however, to the sense & meaning 
of the parties as they are to be collected from the 
deed itself. It begins by reciting that the premises 
were demised for the term of ten years, & that by 
assignment in the following year they had become 
vested in this assignor for the remainder of the 
said term of ten years. This recital is fairly to be 
brought forward in order to construe every cove- 
nant in the deed ; & when I find such a recital of 
an absolute term without any qualification, it is 
a considerable help to the construction of a sub- 
sequent covenant, where he covenants in absolute 
terms that it is a good & subsisting lease, valid in 
law for the premises thereby assigned, & not 
forfeited, etc., or otherwise determined, or become 
void or voidable (Lord Ellenbo; ough, C.J.). 

By the known rule of law the words of a covenant 
are to be taken more strongly against the cove- 
nantor. I admit, however, that they may be 
restrained by other words in the deed, if we can 
see a clear intention to restrain them from the 
other parts of the deed (Bayley, J.). — Barton v. 
Fitzgerald (1812), 15 East, 530 ; 104 E. R. 944. 
Annotations : — Bold. Foord v. Wilson (1818), 8 Taunt. 543 ; 

Magnhild 8,8. v. McIntyre, (1920) 3 K. li. 321. Mentd. 

Nind v. Marshall (1819), 1 Brod. & Bing. 319 ; Line v. 

Stephenson (1838), 4 Bing. N. O. 678. 

721. .] — Covenants ought to be construed 

with due regard to the intention of the parties as 
it is to be collected from the whole context of the 
instrument (Lord Ellenborough, C.J.). — Sickle- 
more v. Thistleton (1817), 6 M. & S. 9 ; 105 
E. R. 1146. 


Annotations : — Mentd. Re Colnaglii, Ex p. Marks (1838), 3 
Deao. 133 ; Hoggott Exley (1840), 6 Bins. N. U. 207 ; 
Macintosh v. Midland Counties Ity. (1845), 14 M. & W. 
548 ; Jowett v. Spencer (1846), 15 M. & W. 662 ; Re 
Brown’s Estate, Brown v . Brown, [1893] 2 Ch. 300 ; 
Bradford Old Bank v. Sutcliffe, [1918] 2 K. B. 833. 


722. 


Court will not pronounce on meaning 


of detached part.] — Cholmondeley (Marquis) v. 
Clinton (Lord), No. 708, ante, 

723. .] — In the construction of a deed, 

regard must be had to all its parts, & if a deed 
operate two ways, the one consistent with the 
intent of the party, & the other repugnant to it, 
the ct. will put such a construction on it as to give 
effect to such intent, which is to be derived from 
the whole of the instrument. — Solly v. Forbes 
(1820), 2 Brod. & Bing. 38 ; 4 Moore, C. P. 448 ; 
129 E. R. 871. 

Annotations : — Court. Warwick v. Richardson (1844), 14 
Sim. 281 ; Thompson v. Lack (1846), 3 C. B. 540. Apld. 
Ford v. Beech (1848). 11 Q. B. 852 ; Squire e. Ford (1851), 
9 Hare, 47 ; Price v. Barker (1855), 4 E. & B. 760 ; Currey 


v. Armltage (1858). 6 W. R. 516 ; Green v. Wynn (1868), 
L. K. 7 Eq. 28. Court. Bateson v. Gosling (1871), L. R. 
7 C. P. 9. Reid. Twopenny t>. Young (1824), 3 B. & C. 
208 : Morley v. Frear (1830), 4 Moo. & P. 305 ; Watters 
v. Smith (1831), 2 B. & Ad. 889 ; Cocks v. Nash (1832), 
9 Bing. 341 ; Simons t>. Johnson (1832), 3 B. & Ad. 175 ; 
Upton v . Upton (1832), 1 Dowl. 400 ; Kearsley v. Cole 
(1846), 16 M. & W. 128 ; Owen v. Homan (1851), 3 Mao. 
& G. 378 ; Pomfret v . Perring (1854), 18 Beav. 618 ; 
Willis, Merry & Smith v. De Castro (1858), 4 C. B. N. S. 
216. Mentd. Re Barrow & Geddes, Ex p. Christy (1832), 
2 Deac. & Oh. 155 ; Ansell v. Baker (1850), 15 Q. B. 20 ; 
Hooper v. Marshall (1869), 39 L. J. C. P. 14 ; Re E. W. A. 
(1901), 85 L. T. 31. 

724. .] — I am willing to admit that, if 

this deed upon the clause in question contains any 
latent ambiguity raised by extrinsic evidence, 
parol evidence or extrinsic evidence may be ad- 
mitted to explain it, or to render it unambiguous. 
But I have never heard the general rule contra- 
dicted, that parol or extrinsic evidence cannot be 
admitted to contradict, vary, or add to the terms 
of a deed (Park, J.). 

The settlor has used the indefinite words, “ a 
power of re-entry.” By showing, as I do, that 
there are many such powers, I show that there is 
an ambiguity in those words, either latent or 
patent ; & may I not refer to the existing state 
of the property at the time these words were used, 
to see what was the intention of the settlor, & in 
what sense she used those words ? Tliis is the 
first time I have ever known it doubted, whether 
the estate, & interest, & powers of the settlor over 
the estate he was settling was admissible in proof. 
I am not offering declarations of what the party 
said she meant. I am not construing a legal 
instrument by the acts of the parties, or by their 
understanding upon it, but, by showing the cir- 
cumstances & situation of the party, & the estates 
& interest she had at the time, I am enabling the 
House to judge what, in legal construction , was 
her meaning. I am not aware that there is any 
legal authority to exclude the evidence of such 
circumstances & situation (Bayley, J.). 

I concede that, generally speaking, you must 
construe instruments by what is to be found 
within their four comers. That principle cannot 
apply here, for, when you are considering the 
question, whether a lease is conformable to a power 
in another instrument, you must look into that 
inst rument which contains the power ; &, if you 
must look into that instrument which contains 
the power, then, in order to get at the true con- 
struction of the power itself, you must look at 
every part of that instrument ; &, if the instru- 
ment which contains the power be referred to by 
the instrument which is the execution of the power, 
& the instrument which contains the power, also 
refers you to other instruments, for its explanation, 
then you must look at those instruments, & by 
this chain they become part of the documents on 
which your decision, as to the execution of the 
power, must be founded (Lord Eldon, C.). — 
Smith v . Doe d. Jersey (1821), 2 Brod. & Bing. 
473 ; 3 Bli. 290 ; 7 Price, 379 ; 5 Moore, C. P. 
332 ; 129 E. R. 1048 ; revsg. 8. C. *ub nom . 
Doe d. Jersey r. Smith (1819), 1 Brod. & Bing. 
97, Ex. Ch. 

Annotations : — Apld. Doo d. Shrewsbury v. Wilson (1822), 
5 B. & Aid. 363 ; Rutland v. Wythe (1843), 10 Cl. & Fin. 
419. Reid. Colpoys v. Colpoys (1822), Jao. 451 : Boys v. 
Williams (1831), 2 Russ. & M. 689; Doe d. Harries v, 


provided for the half-yearly payment 
of a rentoharge on certain specified 
days, the first gale commencing on the 
dav following Its execution; & in a 
subsequent part secured the payment 
of a jointure rentoharge on the same 
days as those appointed for the pay- 
ment of the rentoharge, the first pay- 
ment thereof to be made on such of 


the same days as should first occur 
after the decease of the settlor .—Held : 
the meaning of the word “ payment ” 
in the succeeding portion of the deed 
was controlledby that of the word 
payment " in the preceding part ; & 
inasmuch as it was plain that the first 
payment of the rentoharge was to be 
a full half-yearly gale, so, notwith- 


standing the fact that the settlor died 
within six months before the first 
of the specified days for payment of 
the jointure rentoharge occurred, the 
widow was entitled to a full six months' 
payment of the jointure rentoharge, 
& Apportionment Act did not apply. — 
Re Gabbktt’s Estate (1897), 31 

I. L. T. 178. — IR. 
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Morse (1833). 3 L. J. Ex. 70 : Bulteel v. Abinger (1842). 

6 Jur. 410 ; Eno v. Eno (1847), 6 Hare, 171 : Re Grainger, 

Dawson v. Higgins, [1900] 2 Ch. 756. Mentd. Doe d. 

Howell v. Thomas (1840), 1 Man. & G. 335 ; Morris v. 

Rhydydefed Colliery Co. (1858), 3 H. & N. 473 ; Heelis 

v. Biain (1864), 18 C. B. N. S. 90. 

725. .] — This is a question of intention 

only, to be collected from the words of the deed 
taken all together & considered with reference to 
the object of the deed (Dallas, C.J.). — Harford 
v. Stuckey (1823), 1 Bing. 225 ; 8 Moore, C. P. 
88 ; 1L. J. O. S. C. P. 73 ; 130 E. R. 91 ; on 
appeal (1824), 3 B. & C. 308. 

726. Court will not coniine Itself to force 

of particular expression.] — In the construction of 
all instruments it is the duty of the ct. not to con- 
fine itself to the force of a particular expression, 
but to collect the intention from the whole instru- 
ment taken together. But a ct. is not authorised 
to deviate from the force of a particular expression, 
unless it finds, in other parts of the instrument, 
expressions which manifest that the author of the 
instrument could not have the intention which 
the literal force of a particular expression would 
impute to him. However capricious may be the 
intention which is clearly & unequivocally ex- 
pressed, every ct. is bound by it, unless it be 
plainly controlled by other parts of the instrument 
(Leacii, V.-C.).— Hume v. Rundell (1824), 2 
Sim. & St. 171 ; 57 E. R. 311. 

727. To determine nature of instrument.] — 

Whether an instrument be a lease or an agreement 
for a lease, must depend upon the whole of the 
instrument, the words “ agree to let ” not being 
conclusive for an agreement. — Staniforth v. 
Fox (1831), 7 Bing. 590; 5 Moo. & P. 589; 9 
L. J. O. S. C. P. 175 ; 131 E. R. 228. 

Annotations : — Reid. Doe d. Pearson v. llios (1832), 8 Biug. 

178; Doe d. Phillip v. Benjamin (1839), 9 Ad. & El. 614 ; 

Doe d. Wood v. Clarke (1845), 7 Q. B. 211. 

728. .]* — An instrument will operate 

as a lease, or an agreement for a lease, according 
to the intention to be collected from the whole 
instrument. — Perrino v. Brook (1835), 7 C. & P. 
360 ; 1 Mood. & R. 510, N. P. 

Annotation : — Mentd. Curling v. Mills (1843), 6 Man. & G. 173. 

729. Court will not go beyond Instrument — 

Unless specially referred to.] — Shore v . Wilson, 
No. 688, ante. 

730. .]— Ford v. Beech, No. 685, ante . 

731. To determine real meaning of words 

of power.] — In all cases, in order to determine what 
is the real meaning of the words of the power itself, 
it must be competent for the ct. to look to the 
whole instrument in which it is found (Alder- 
son, B.). — Sheehy v. Muskerry (Lord) (1848), 
1 H. L. Cas. 576 ; 9 E. It. 885, H. L. 

Annotations : — Refd. Mostyn t>. Lancaster, Taylor v. Mostyn 

(1883), 23 Ch. D. 583. Mentd. Edwards r. Millbank 

(1859), 4 Drew. 606; Jcgon v. Vivian (1865), L. R. 1 C. P. 

9 ; King v. Bird, [1909] 1 K. B. 837. 

732. Not from order of covenants or 

precise terms.] — It has been truly said, in some of 
the cases, that the construction of a deed does not 
depend on the order of the covenants, or upon the 
precise terms of them ; but that regard must be 
had to the object & the whole scope of the instru- 
ment (Wilde, C.J.). — Richards v. Bluck (1848), 

C. B. 437 ; 6 Dow. & L. 325 ; 18 L. J. C. P. 15 
12 L. T. O. S. 120 ; 12 Jur. 903 ; 130 E. R. 1319. 

Annotations: — Mentd. Danby v. Lamb (1861) 11 C. B. N. S. 

423 ; Waylett v. Windham (1864), 3 New Rep. 441. 

733. .] — The terms of a grant are to be 

construed as favourably as possible for the grantee. 
Nor will it be denied that the whole of the instru- 
ment must be looked at together, when we are 
endeavouring to arrive at the intention of the 
parties (Wilde, C.J .). — Be Stroud (1849), 8 C. B. 


602 ; 19 L. J. 0. P. 117 ; 137 E. R. 004 ; sub worn. 
Stroud v. East & West-India Dock, & Bir- 
mingham Junction By. Co., 14 L. T. O. S. 291. 

734. .] — All parts should bo construed 

together, receiving as much effect as possible 
(Lord Denman, C.J.). — Sherlock v. Spiers (1849), 
13 L. T. O. S. 424. 

735. .] — Mill v. Hill, Nq. 702, ante . 

730, .1 — We are to look at the whole in- 
strument & the object of the parties, & see what is 
the intention to be collected from the whole of the 
language with reference to those (Crompton, J.). — 
Turner v. Evans (1853), 2 E. & B. 512 ; 21 
L. T. O. S. 153 ; 17 Jur. 1073 ; 1 C. L. R. 563 ; 
118 E. R. 800. 

Annotations : — Oonsd. Hadsley v. Payor-Smith, [1914] A. C. 

979. Mentd. Mitchell u. Mender (1854), 2 W. R. 411 ; 

Clark v. Watkins (1863), 8 L. T. 8 ; Allen v. Taylor (1870), 

19 W. R. 35 ; Woodbridge v. Bellamy, [1911] 1 Ch. 326. 

737. .] — The ordinary import of language 

of a letter giving full authority to deal with the 
property of another ought not to be cut down or 
restricted by merely ambiguous or uncertain ex- 
pressions in other parts of the document. — 
Pariente v. Lubbock (1850), 8 De G. M. & G. 5 ; 
44 E. R. 290, L. JJ. 

738. .] — It is clear that an absolute 

release in terms followed by a clause saving 
remedies against certain parties cannot be treated 
as a release if the effect of so doing is to prevent 
the operation of the saving clause ; the whole 
must be taken together, & effect given to the in- 
tention of the parties (Lord Campbell, C.J.). — 
Currey v. Armitage (1858), 6 W. R. 510. 
Annotation : — Mentd. Willis v. De Castro (1858), 4 C. B. N. S. 

216. 


739. .] — I take the canon of construction 

to be that where the description of the premises 
assigned is clear & unambiguous, effect must be 
given to it by the ct. even though convinced from 
other parts of the deed, that it was not what the 
parties meant to say (Lord Blackburn). — Lee v. 
Alexander (1883), 8 App. Cas. 853, II. L. 
Annotation Consd. Orr v. Mitchell, [1893] A. C. 238. 

740. .] — The clearest words of condition 

must yield to the prominent intention of the parties 
as gathered from the whole instrument (Byt.es, J.). 
— London Gas-Light Co. v. Chelsea Vestry 
(1800), 8 C. B. N. M. 215 ; 2 L. T. 217 ; 8 W. B. 
410 ; 141 E. R. 1148. 

741. .] — I apprehend it is a sovereign rule 

in the construction of ail written documents, to 
give effect to the intention of the parties as ex- 
pressed in the instrument itself, & to give effect 
if possible to every word or, at all events, to every 
provision (Byles, J.). — Haynk v . Cummings 
(1804), 10 C. B. N. S. 421 ; 4 New Rep. 61 ; 10 
L. T. 341 ; 10 Jur. N. S. 773 ; 143 E. R. 1191. 
Annotation : — Refd. Mognhild S.S. v. McIntyre, [1920] 

3 K. B. 321. 


742. 


-.] — The rule has always been this : 


that you may suspend your right to proceed against 
the principal debtor, & yet proceed against the 
surety ; & that even if you put into your deed 
words which, standing alone, amount to a release, 
the ct. will not give that effect to them, but will 
take the whole of the deed together, & effectuate 
that which was the real intention of the parties 
(Sir G. M. Giffard, V.-C.). — Green v. Wynn 
(1808), L. R. 7 Eq. 28 ; 38 L. J. Ch. 70 ; 19 L. T. 
553 ; 17 W. R. 72 s affd. (1809), 4 Ch App. 204, L. C. 
Annotations : — Mentd. Bateson v. Gosling (1871), L. R. 7 
C. P. 9; Forbes v . Jackson (1882), 19 Ch. D. 615; Re 
Whltehotwe, Whitehonse v. Edwards (1887), 37 Ch. D. 083. 

743. .] — Upon the question whether the 

execution of a deed is an act of bkpey., one part of 
it cannot be separated from the rest . — Be Douglas, 
Ex p . Snowball (1872), 7 Ch. App. 534 ; 41 
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L. J. Bey. 49; 20 L. T. 894; 20 W. R. 780, 

L. JJ. 

Annotations : — Mentd. Vane v. Vane (1873), 28 L. T. 320 ; 

Elliott v. Turquand (1881), 7 App. Cas. 79 ; Be Boooook, 

[1016] 1 K. B: 810. 

744. One part not construed to contradict 

another.] — One general rule as to the construction 
of any instrument is that one should give words 
their ordinary meaning in the English language, & 
should neither add to nor take anything away 
from such words unless one be obliged to do so, 
& another rule is that unless obliged, one should 
not construe an instrument in such a way that 
one part would contradict the other part (Brett, 

M. R .). — Be Bedson’s Trusts (1885), 28 Ch. D. 
523 ; 54 L. J. Ch. 044 ; 52 L. T. 554 ; 33 W. R. 
380, C. A. 

Annotation : — Mentd. Blackman v. Fysh, [1892] 3 Ch. 209. 

745. .] — Chapman v . Guest (1887), 3 

T. L. R. 438. 

74 $. .] — By a marriage settlement the 

annual income of the trust fund was given to the 
husband “ & his assigns ” for his life or until he 
should make, or attempt to make, any assignment 
of the income, or any part thereof, or to charge or 
incumber, or attempt to charge or incumber, the 
same, or until he should be found or declared a 
bkpt., or should take the benefit of any Act of 
Parliament for the benefit of insolvent debtors, or 
until he should make any assignment of his effects 
for the benefit of his creditors. The settlement 
contained limitations over, & a direction that upon 
the husband’s death, or Boonor determination of 
his estate, payment should be made to those en- 
titled in remainder. The husband mortgaged his 
life interest & judgments had been signed against 
him for costs incurred in certain litigation & charg- 
ing orders made against his life interest in certain 
consolidated stock comprised in the trusts of the 
settlement. It was contended that the effect of 
the addition of the word “ assigns ” was that the 
husband’s life interest was absolute, & the for- 
feiture clause void : — Held : the result of giving 
so wide a meaning to the word “ assigns ” would 
be to render nugatory the rest of the proviso, 
which was aimed against alienation. The charging 
orders were not within the clause & it was possible 
to give effect to the clause against alienation & at 
the same time to give effect to the word “ assigns.” 
— Be Kelly’s Settlement, West v. Turner 
(1888), 59 L. T. 494. 

747. .] — By an agreement in writing W., 

a trader, who was insolvent, assigned all his 
machinery, stock & book-debts to B., his largest 
creditor. B. agreed to carry on the business as 
before in W.’s name, to engage W. as manager at 
a 'weekly salary, to discharge the existing & future 
trade liabilities of W., & to find funds for carrying 
on the business. All profits made were to be placed 
to the credit of W., & as soon as the losses were 
made up B. was to resell the business to W. without 
any further responsibility on the part of B., or 
any consideration on the part of W. B., having 
beoome bkpt. & W. having become bkpt., a question 
arose as to the ownership of the business : — Held : 
under the agreement, B. & W. took a joint interest 
in the business. 

The whole question depends upon what is the 
true construction of this agreement taken as a 
whole. We must construe this agreement upon 
its own wording, & look only at the meaning of 
what the parties to this agreement have said. 


This is a business document, & we must construe 
it as such (Lord Esher, M.R.). — Re Whxteley, 
Ex p. Smith & Co. (1892), 07 L. T. 09, C. A. 

748. Several clauses.] — A deed ought to 

be read as a whole, in order to ascertain the true 
meaning of its several clauses; & the words of 
each clause should be so interpreted as to bring 
them into harmony with the other provisions of 
the deed, if that interpretation does no violence 
to the meaning of which they are naturally sus- 
ceptible (Lord Watson). — Chamber Colliery Co., 
Ltd. v . Twyerould (1893), [1915] 1 Ch. 208, q. 
Annotations AM. N. E. Ry. e. Hastings, [1900] A. O. 260. 

Mentd. New Sharlston Collieries Co. v. Westmoreland, 
[1904] 2 Ch. 443, n. ; Beard v. Moira Colliery Co., [1915] 
1 Ch. 257 ; Davies v. Powell Duffryn Steam Coal Co., 
[1917] 1 Oh. 488 ; Conaett Industrial & Provident Soo. v. 
Consett Iron Co., [1922] 2 Ch. 135. 

749. .] — We must find out what is the 

meaning of the contract, between the parties, 
whether it be by deed or a simple contract, by 
looking at the whole of the instrument (Lord 
Halsbury, C.). — New Sharlston Colliery Co., 
Ltd. v. Westmoreland (Earl) (1900), [1904] 
2 Ch. 443, n. ; 73 L. J. Ch. 338, n. ; 82 L. T. 
725, H. L. ; affg. S. C. sub nom. Westmoreland 
(Earl) v. New Sharlston Colliery Co., Ltd. 
(1899), 80 L. T. 840, C. A. 

Annotations : — Mentd. Butterknowlo Colliery Co. v. Bishop 
Auckland Industrial Co-op. Co.. [1906] A. C. 305 ; Beard 
v . Moira Colliery Co., [1915] 1 Ch. 257 ; Davies v. Powell 
Duffryn Steam Coal Co., [1917] 1 Ch. 488 ; Thomson v. 
St. Catharine’s College, Cambridge, & Mappings Masbro' 
Old Brewery, St. Catharine’s College, Cambridge v. Itosse 
(1918), 118 L. T. 758 ; Welldon v. Butterley Co., [1920) 

1 Ch. 130 ; Consett Industrial & Provident Soc. v. Consett 
Iron Co., [1922] 2 Ch. 135. 

Effect of context on ordinary meaning of words.] 

— See Sub-sect. 8, A., post . 

750. Every word & part to be given effect to- 
ll possible.] — Effect must bo given to every word 
in a deed, if it may be done, without rejecting 
any. — S helley’s Case, Wolfe v. Shelley (1581), 
1 Co. Rep. 93 b ; Moore, K. B. 130 ; 70 E. R. 200. 
Annotations : — Reid. Beck’s Case (1630), Litt. 344 : Doe d. 

Gallini v. Gallini (1833), 5 B. & Ad. 621 ; Holmes v . 
Prescott (1864), 11 L. T. 38. Mentd. Bedford’s Case 
(undated), 2 Ard. 197 ; Lincoln College’s Case (1505), 
3 Co. Hep. 58 ; Bingham’s Caso, Stroud d. Albert t>. 
Horsey (1600), 2 Co. Rep. 91a; Finch’s Case (1606), 
6 Co. Rep. 63 a; Lillingston’s Case (1607), 7 Co. Rep. 
38 a ; Stafford’s Case (1609), 8 Co. Rep. 73 a; Counden 
v. Clerke (1613), Hob. 29 ; Portington’s Case (1613), 10 
Co. Rep. 35 b ; Yong v. Radford (1613), Hob. 3 ; Blam- 
ford v. Blamford (1615), 3 Bulst. 98 ; Butler v. Fincher 
(1615), 2 Bulst. 302 ; Gough v. Howarde (1615), 3 Bulst. 
121 ; Dymmock’s Case (1016), Cro. Jac. 408 ; Havergll v. 
Hare (1616), 3 Bulst. 250 ; Egorton’s Case (1619), Cro. 
Jac. 525 ; Hemming v. Brabason (1660), O. Bridg. 1 ; 
Harrison v. Bowden (1661), 1 Sid. 29 ; Holland v. Fisher 
(1662), O. Bridg. 181 ; Payne v. Barker (1662), O. Bridg. 
18; Petty v. Goddard (1662), O. Bridg. 35; Harwood 
v. Phillips (1663), O. Bridg. 464 ; Davies v. Kempo (1664), 
Cart. 2 ; Ellis v. Jackson (1664), 1 Sid. 229 ; Geary v. 
Bearcroft (1666), Cart. 57 ; Marsh v. Lee (1670), 2 Vent. 
337 ; Smith t>. Wheeler (1670), 1 Mod. Rep. 38 ; Pibus 
v. Mitford (1674), 1 Vent. 372 ; Coultman v. Senhouse 
(1678), T. Jo. 105 ; Leigh v . Leigh (1691), 2 Lut. 1539 ; 
Luddington v. Kimo (1697), 1 Ld. Raym. 203: Scattergood 
v . Edge (1699), 12 Mod. Rep. 278 ; Withers v. Harris (1702), 

2 Ld. Raym. 808 ; Woodward’s Case (1702), 7 Mod. Rep. 
2 ; Anon. (1703), 6 Mod. Rep. 86 ; Falmouth v. Strode 
(1707), 11 Mod. Rep. 136; Abbot e. Burton (1708), 11 
Mod. Rep. 181 ; Brown v . Barkham (1717), t Stra 35 ; 
Goodright v. Wright (1717), 1 Stra. 25 ; Marks v . Marks 
(1718), 10 Mod. Rep. 419 ; Ratcliffe’s Case (1720), 1 Stra. 
267 ; Thomby v . Fleetwood (1720), 1 Stra. 318 ; Dawes 
v . Ferrara (1722), Prec. Ch. 589 ; Shaw v. Weigh (1725), 
Fortes. Rep. 58 ; Goodright r. Pullyn (1726), 2 Eq. Cas. 
Abr. 315 ; Papillion v. Voice (1728), Kel. W. 27 ; Dubber 
v . Trollope (1734), Amb. 453 ; Fuller v. Johnson (1736), 
Lee temp. Hard. 158: Chaunoey v. Needham (1737), 
Andr. S3 ; Mlnahull v. klnshtdl (1737). 1 Atk. 411 ; Hop- 
kins (alias Dare) v. Hopkins (1738), 1 Atk. 581 : Newcoman 
r. Bethlem Hospital 0-741), Amb. 785 ; Trodd t>. Downs 
(1742), 2 Atk. 305 ; Witham v. Lewis (1744), 1 Wils. 48 ; 
Bagshaw v. Spencer (1748), 1 Ves. Sen. 142 ; Lethteulier 
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Wllnu°l86 ; Wright r. t’earaon (1TS8), Amb. 358 ; Austen 
p. Taylor (1759). 1 Eden, 361 ; Vaughan d. Atkina v. 
Atkins U771), 5 Burr. 27<U ; Alpass t». Watkins (1800). 

8 Term Rep. 516 ; Goodtitle d. 8weet v. Herring (1801), 1 
East. 264 ; Hawkins t>. Kemp (1803\ 3 East, 410 ; Poole 
£ Poole (1804), 3 Bos, Sc P. 620 : Curtis v. Price (1805), 
12 Ves. 89 ; Tewkesbury, Bailiffs v. Diston (1805), 2 
Smith, K. B. 508 ; Doe d. Lindsey v. Colyear (1809), 11 
East, 548 : Lyon v. Mitohell (1816), 1 Madd. 467 ; 
Cholmondeley v. Clinton (1820), 2 Jac. & W. 1 ; Heneage 
t>. Andover (1822), 10 Price, 230 ; Doe d. Jones v. Jones 
(1823), 1 B. & C. 238 ; Doe d. Bagnall v . Harvey (1825), 

7 Dow. Sc Ry. K. B. 78 ; Doe d. Winter v. Perratt (1826), 

5 B. Sc C. 48 ; Doe d. Jones v. Williams (1833), 2 Nev. A 
M. K. B. 602 ; Hood v . Pimm (1836), Tyr. Sc Gr. 1118 ; 
Lees v . Mosley (1836). 5 L. J. Ex. Eq. 78 ; Scarborough v. 
Doe d. Savile (1836), 3 Ad. Sc El. 897 ; Dumsday v. Hughes 
(1837), 4 Scott, 209; Douglas v. Congreve (1838), 8 
L. J. Ch. 53 ; Jackson v. Noble (1838), 2 Jur. 251; Doe d. 
Nicholson v. Welfofd (1840), 12 Ad. & El. 61 ; Holloway 
v. Clarkson (1842), 6 Jur. 923 ; Harrison v. Harrison 
(1844), 7 Man. Sc G. 938 ; Harvey v. Towell (1847), 7 
Hare, 231 ; Monypenny v. Dering (1847), 16 M. & W. 418 ; 
Doe d. Cannon v. Rucastle (1849), 8 C. B. 876 ; Mony- 
ponny v. Dering (1850), 7 Hare, 568 ; Toller v. Attwood 
(1850), 15 Q. B. 929 ; Holliday v. Overton (1852), 15 
Beav. 480 ; James v. Wynford (1852), 1 Sm. & G. 40 ; 
East v. Twyford (1853), 4 H. L. Cas. 517 ; Kavanagh v. 
Morland (1853), Kay, 16; Kenworthy v. Ward (1853), 
11 Hare, 196 ; Edwards v. R. (1854), 9 Exch. 628 ; Voller 
v. Carter (1864), 24 L. J. Q. B. 56 ; Wright v. Vernon 
(1854), 2 Drew. 439 ; Re Wynch’s Trusts (1854), 23 
L. J. Ch. 930 ; Coapo v. Arnold, Arnold v. Coape (1855), 

4 Do G. M. Sc G. 574 ; Crofts v. Middloton (1855), 2 K. & J. 
194 ; Parker v. Clark (1855), 3 Sm. Sc G. 161 ; Woodhouso 
v. Herrick (1850), 1 K. sc J. 352 ; Chaniborlayne v. 
Cliamberlayno (1856), 25 L. J. Q. B. 187 ; Haddeisoy v. 
Adams (1856), 22 Beav. 266 ; Grlmson v. Downing (1857), 

4 Drew. 125 ; Lewis v. Hopkins (1857), 5 W/It. 243 ; 
Roddy v. Fitzgerald (1858), 6 H. L. Cas. 823 ; Towns v. 
Wentworth (1858), 11 Moo. P. C. C. 526 : Wright v. Mills 
(1859), 4 H. & N. 488 ; Johnson v. Rutherford (1861), 3 
L. T. 649 ; Jordan v. Adams (1861), 9 C. B. N. S. 483 ; 
Mills v. Seward (1861), 1 J. & H. 733 ; Spence v. Spence . 
(1862), 12 C. B. N. S. 199 ; Thorpe v. Thorpe (1862), 

1 H. & C. 326 ; Davenport v. Davenport (1863), 1 Hem. 
Sc M. 775 ; Snell v. Finch (1863), 13 C. B. N. S. 051 ; 
Greaves v. Simpson (1864), 33 L. J. Ch. 641 ; Seymour v. 
Vernon (1864), 33 L. J. Ch. 690 ; Collier v. MoBean 
(1865), 6 New Rep. 192 : Phillips v. James (1865), 13 
W. R. 543 ; Clarke v. Clemmans, Selway v. Clemmans 
(1866), 36 L. J. Ch. 171 ; Fuller v. Chamier (1866), L. It. 

2 Eq. 682 ; Re Jeaffreson’s Trusts (1866), JL. R. 2 Eq. 
270 ; Powell v. Boggis (1866), 14 W. R. 670 ; Bradley v. 
Cartwright, (1867), L. R. 2 C. P. 611 ; Denman v. Jones 
(1807), 10 L. T. 787 ; Avern v. Lloyd (1868), L. R. 5 Eq. 
383 ; Herrick v. Franklin (1868), L. R. 6 Eq. 593 ; Minton 
v. Kirwood (1868), 37 L. J. Ch. 600 : Bally v. Do Crospigny 
(1809), L. It. 4 Q. B. 180 ; Beioloy v. Carter (1809), 4 
Ch. App. 230 ; Sackville-West v. Holmesdalo (1870), 
L. R. 4 H. L. 543 ; Brookman v. Smith (1871), L. R. 6 
Exch. 291 ; Cooper v. Kynoch (1872), 41 L. J. Ch. 296 ; 
Grier v. Grier (1872), L. R. 5 H. L. 088 ; Webb v. Sadler 
(1873), 28 L. T. 388 ; Underhill v. Roden (1876), 45 
L. J. Ch. 260 ; Aden v. Bewsoy (1877), 37 L. T. 088 ; 
Hampton v. Holman (1877), 40 L. J. Ch. 248 ; Re White 

6 Hindle’s Contract (1877), 7 Ch. D. 201 ; Comfort v. 
Brown (1878), 10 Ch. D. 140 : Smith v. Butcher (1878), 
10 Ch. D. 113 ; Clarke v. Bradlaugh (1881), 46 L. T. 49 ; 
Marshall r. Gingell (1882), 21 Ch. D. 790 ; Morgan v. 
Thomas (1882), 9 Q. B. D. 643 ; Studd v. Cook (1883), 8 
App. Cas. 577 ; Bowen v. Lewis (1884), 9 App. Cas. 890 ; 
Me Gib bon v. Abbott (1885), 10 App. Cas. 653 ; Re Parry 
Sc Daggs (1885), 31 Ch. D. 130 ; Richardson v. Harrison 
(1885), 16 Q. B. D. 85 ; Re Kirk & Randall Sc East Sc 
West India Dock Co. (1886), 2 T. L. R. 692 ; Pedder v. 
Hunt (1887), 18 Q. B. I). 565 ; Re Score, Tolmon v. Score 
(1887). 57 L. T. 40 ; Re Bird Sc Barnard's Contract (1888), 
59 L. T. 166 ; Re Allsop Sc Joy's Contract (1889), 61 L. T. 
213; Evans v. Evans, [1892] 2 Ch. 173; Re Barrett 
(1894), 39 Sol. Jo. 9 ; Van Grutten v. Foxwell, Foxwell 
v. Van Grutten, 11897 J A. C. 658 ; Foxwell v. Van Grutten 
(1900), 82 L. T. 272 ; Re Watson Sc Morrison's Contract, 
Watson v. Kerr (1900), 44 Sol. Jo. 629 ; Milman v. Lane, 
[1901] 2 K. B. 745 ; Re Youmans' Will, [1901] 1 Ch. 
720: Pelham Clinton v. Newcastle, [1902] 1 Ch. 34; 
Re Buckton, Buckton v. Buckton, [1907] 2Ch. 406; Re 
Nash, Cook v. Frederick, [1909] 2 Ch. 450 ; Re Davison's 
Settlmt., Cattennole, Davison v. Munby, [1913] 2 Ch. 
498 ; Re Simcoe, Vowler-Simcoe v. Vowler, [1913] 1 Ch, 


>, 1 Keny. 66 ; Sayer v. Masterman (1757), 


552; Llghtfoot v. Maybery* [1914] A. O. 782 ; Re Lawrence, 
Lawrence v. Lawrence, [19151 1 Ch. 129 : Siloooks v. 
Siloooks, [1916] 2 Ch. 161 ; Re Elton, Elton v. Elton, 
[1917] 2 Ch. 413; Re Hobbs, Hobbs v. Hobbs, [1917] 

1 Ch. 569 : Re Hussey Sc Green's Contract, Re Hussey, 
Hussey v. Simper, [1921] 1 Ch. 666. 

751, .] — Thurman v. Cooper (1019), 

Poph. 138 ; 2 Roll. Rep. 19 ; 79 E. R. 1239 ; sub 
nom. Turnman v. Cooper, Cro. Jac. 470. 

Annotation : — Mentd. Brlee v. Smith (1737), Willes, 1. 

752, .] — Beck’s Case, No. 045, ante . 

753, ,] — But surely it is a rule both 

in law & equity, so to construe the whole deed 
or will, as that every clause should have its effect 
(Parker, L.C.). — Butler v. Duncomb (1718), as 
reported in 1 P. Wins. 448 ; 24 E. R. 400, L. C. 
Annotations : — Mentd. Rereaby v. Newland (1722), 2 P. Wms. 

93 ; Mills v. Banks (1724), 3P. Wms. 1: Bromoy. Berkley 
(1728), 2 P. Wms. 484 ; King v. Withers (1735), Cas. 
temp . Talb. 117 : Bradley wTPowell (1736), Cas. temp. 
Talb. 193 ; Stanley v. Stanley (1737), West temp. Hard. 
135; Hall v. Carter (1742). 9 Mod. Rep. 347 • Stevens 
v. Dethick (1743), 3 Atk. 39 ; Teynham v . Webb (1751), 

2 Vos. Sen. 198 ; Worsley v. Granville (1751), 2 Ves. Sen. 
331 ; Loder r. Loder (1754). 2 Ves. Sen. 530 ; Churchman 
v. Harvey (1757), Ainb. 824 ; Godwin y. Munday (1783), 

1 Bro. C. C. 191 ; Clinton v. Seymour (1799), 4 Ves. 440 ; 
Coddrington t>. Foley (1801), 6 Ves. 364 ; Scarlsbriok v . 
SkelmerSdale (l840), 4 Y. Sc O. Ex. 78 ; Wilbraham c. 
Scarlsbriok (1847), 1 H. L. Cas. 167 ; Re Greaves’ S. E., 
Jones v. GrcAvea, [1900] 2 Ch. 683. 

754, .]— Sherlock v. Spiers, No. 784, 

ante. 

755, .]— Hayne v. Cummings, No. 741, 

ante. 

753, ,] — The proper mode of con- 

struing any written instrument is to give effect to 
every part of it, if this be possible, & not to strike 
out or nullify one clause in a deed, unless it be 
impossible to reconcile it with another & more 
express clause in the same deed (Sir J ohn Romilly, 
M.R .). — lie Strand Music Hall Co., Ltd., Ex p. 
European & American Finance Co., Ltd. 
(1805), 35 Beav. 153; 55 E. R. 853 ; affd., 3 
De G. J. & Sm. 147, L. J J. ^ xt ^ , 

Annotations : — Mentd. Ross v. Army & Navy Hotel Co. 
(1886), 34 Ch. D. 43 ; Re Queensland Land & Coal Co., 
Davis u. Martin, [1894] 3 Ch. 181; Brown, ShlDley v. 
I. R. Comrs. (1895), 64 L. J. M. C. 241 ; Re Johnston 
Foreign Patents Co., Re Johnston Die Press Co., Re 
Johnstonla Engraving Co., J. P. Trust v. The Companies 
(1904), 91 L. T. 124 ; Re Tasker, Hoaro v. Tasker, [1905] 

2 Ch. 587 ; Rc Perth Electric Tramways, Lyons ^Tram- 
ways Syndicate Sc Perth Electric Tramways, [1906] 2 Ch. 
216; Rc Fireproof Doors, Umney v. Fireproof Doors, 
[1918] 2 Ch. 142. 

757. If consistent with manifest Intention.] 

— It is a sound construction of both deeds & wills, 
that every word ought to stand if consistent with 
the manifest intention. — King v. Burchall (1759), 
4 Term Rep. 290, n. ; Amb. 379 ; I Eden, 424 ; 
cited in 2 Burr, at p. 1103 ; 100 E. R. 1028. 
Annotations : — Retd. Jacobs v. Ainyott (1794), I Bw. C. 
542. Mentd. Jones v^MonranjnSi)^ 1 d! 


v. nemo* uooo;. i jv. «* **. ;; a nW\ da 

[1858), 28 L. J. Ch. 198 ; Marshall v. Grime (18JJ), 28 
Beav. 375 ; Morgan v. Thomas (1882), 8 Q. B. D. 675. 

Ut res magls valeat quam pereat.]— See Sub-sect. 
18, post. 

Sub-sect. 5. — Construction in Accordance 
with Law. 

758. General rule.] —B aldwin v. Marton, 
Baldwin’s Case, No. 030, ante. 


PART III. SECT. 8, SUB-SECT. 5. 

7681. General rule .) — Contracts are 
to be construed legally, Sc not strained 
one way or another. — Annear v. 
Railways Combs. (1883), 1 Q. L. J. 
162. — AUS. 

758 IL ,] — Mitchell v. Smelltb 


(1870), 20 C. P. 389.— CAN. 

758 ill. .] — Equity in construing 

the effect of a oontract, never departs 
from what appears on the face of the 
instrument to be the intention of the 
parties, unless contrary to some 
principle of law, — P rntland v. Stokes 


(1812), 2 Ball Sc B. 68.— IR. 

758 iv. .] — Gatchkll e. Geo 

OHEOAN (1857), 6 I. Ch. R. 312.*— IR. 


768 v. The 

a oontract are to be 
by which they may 
to have pound 


fhts of parties to 
red by that law 
,—Jy be presumed 
themselves, — R an 
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759. .] — Clkrb’s Case, No. 637, ante . 

760. ; — Berry v . Perry, No. 643, ante . 

761. . { — Beck’s Case, No. 645, ante . 

762. .] — The intent of the parties shall not 

be implied against the direct rules of law (Roll, 
O.J.).— Wats v. Dec (1049), Sty. 188, 204; 82 
12. R. 634, 647. 

Annotations : — Mentd. Crossing v. Skidmore (1071), 2 Keb. 
784 ; Tutthill v . Roberts (1673), Freem. K. B. 344 ; Baker 
v . Lade (1689), 3 Lev. 291. 

763. .] — Parkhurst v. Smith, No. 650, ante. 

764. .] — Goodtitle d. Edwards v. Bailey, 

No. 038, ante . 

766. .] — Gibson v. Minet, No. 639, ante. 

766. .’ — Crisdee v. Bolton, No. 601, ante. 

.] — Hilbers v. Parkinson, No. 040, 

ante. 

According to intention.] — See Sub-sect. 3, ante. 


Sub-sect. 6. — Construction with Reference 
to Law at Date of Execution. 

768. General rule.] — By an agreement between 
the N. Local Board & the C. Local Board, it was 
agreed that the N. Board should make a sewer & 
allow the sewers of the C. district to drain into it, 
but the sewage of any other districts or places was 
not to be permitted by the C. Board to pass into 
their sewers so as to discharge into the sewer to be 
made by the N. Board. Under Acts of Parliament 
then in existence, the owner of premises beyond 
the limits of a district had power to make a sewer 
to communicate with the sewers of the district, & 
by an Act subsequently passed similar powers 
were given : — Held : the agreement must be taken 
to have been made subject to the provisions of the 
law then existing, under which the owners of 
premises beyond the C. district had similar powers. 
— Newington Local Board v. Cottingham 
Local Board (1879), 12 Ch. D. 725 ; 48 L. 3. Ch. 
220 ; 40 L. T. 58. 

Annotation: — Reid. New Windsor Corpn. v. Stovell (1884), 

27 Oh. D. 006. 

769. Assumption that law will not be altered.] — 

In the absence of clear expressions to the contrary, 
parties must be considered as contracting upon 


the assumption that the law will remain as it is 
at the time of entering into the contract. — Ber- 
wick-upon-Tweed Corpn. v . Oswald (1854), 
3 E. & B. 653 ; 1 Jur. N. S. 395 ; 118 E. R 1286 ; 
sub nom. Oswald v. Berwick-upon-Tweed 
Corpn., 23 L. J. Q. B. 321 ; 23 L. T. O. S. 272 ; 
18 J. P. 500 ; 2 W. R. 707 ; 2 0. L. R. 909, Ex. Ch. ; 
on appeal (1856), 5 H. L. Cas. 850, H. L. 

Annotations ; — Reid. Vansittart v. Taylor (1856), 4 E. & B. 
910 ; Pybus v. Gibb (1856), 0 E. & B. 902 ; Clifton 
Dartmouth Hardness Corpn. v. Silly (1857), 7 E. & B. 97 : 
Bally v . De Crespigny (1869), L. R. 4 Q. B. 180. Mentd. 
Spence v. Healey (1853), 8 Exch. 068 ; Hughes v. Lumley 
(1854), 4 E. & B. 358 ; North Western Ry. Co. v. Whinray 
(1854), 10 Exch. 77 ; Kitson v. Julian (1855), 4 E. Sc B. 
854 ; Badger v. Finch (1857), 29 L. T. O. S. 88 ; Cambridge 
Corpn. v. Dennis (1858), E. B. & E. 060 ; Collins v. Collins 
(1884), 9 App. Cas. 205. 


Sub-sect. 7. — Effect of Construction of One 
Document on Construction of Another. 

770. General rule.] — Semble : on points of con- 
struction precedents may not be cited as authorities, 
unless they explain the meaning of technical terms 
or lay down general principles. — R obinson v. 
Evans (1873), 43 L. J. Ch. 82 ; 29 L. T. 715 ; 22 
W. R. 199. 

Annotations : — Held. Re Best's Settlmt. Trusts (1874), 
L. K. 18 Eq. 086. Mentd. Wing v . Wing (1870), 34 
L. T. 941. 

771. .] — Didcott v. Friesner (1895), 11 

T. L. R. 187, O. A. 

772. Second document will not act as defeas- 
ance.] — One deed not to be construed as a de- 
feasance of another without necessity. — C layton 
V. Kynaston (1098), 2 Salk 573 ; 1 Ld. Raym. 
419 ; 12 Mod. Rep. 221 ; 91 E. R. 483. 

Annotations : — Reid. Phillips v. Knightly (1730), Fitz-G. 53 ; 

Dean v. Newhall (1799), 8 Term Itep. 108 ; Hutton v. 
Eyre (1815), 1 Marsh. 603 ; Lancaster v. Harrison (1830), 
6 Bing. 726 ; Morley v. Frear (1830), 6 Bing. 547 ; Lowndes 
v. Stamford (1852), 18 Q. B. 425 ; Willis v. De Castro 
(1858), 4 C. B. N. S. 216 ; Ledger v . Stanton (1862), 2 
John. & H. 687. 


Sub-sect. 8. — Meaning of Words. 

A. General Rules. 

773. Words construed In their ordinary mean- 
ing.]— Anon. (1549), Beni. 0 ; 73 E. R. 935. 
Annotations : — Raid. Bowman v. Milbanko (1664), 1 Sid. 
191. Mentd. Blackamore’s Case (1610), 8 Co. Rep. 156 a. 


Narain Sinoh v. Chota Nagpur 
Banking Assoon. (1916), I. L. R. 43 
Calc. 332,— IND. 

758 vi. . ) — A doed of arrange- 
ment & release in the English form, 
between members of a Hindoo family 
respecting joint estate, claimed by 
a ohildlees Hindoo widow of one of 
the co-heirs, in her character of 
heiress & legal personal representative 
of her deceased husband, declared 
that she was entitled to the sum 
therein expressed, as the share of her 
deceased husband, “ for her boIo 
absolute use Sc benefit ” : — Held : 
these words are not to receive the 
same interpretation as a ct, of equity 
in England would put upon them, 
but a deed must be construed with 
reference to the situation of the parties 
Sc the rights of the widow by the 
Hindoo law. — Srekmutty Rabutty 
Dosser v. Sibchundkr Mullick 
(1854), 6 Moo. lnd. App. 1.— IND. 

s. Onus of proof.) — The onus 

Is on the party who contends that 
a contract la governed by special 
Sc not by general rules of law. — T bj 
Chund v. Srkbkanth Ghobe (1844), 
3 Moo. Ind. App. 201.— IND. 

PART III. SECT. 8, SUB-SECT. 7. 

7701. General rule.) — There is danger 
In deciding one oase relating to a deed 


by the construction placed in another 
suit on another & a different deed. — 
Bhaqwant Singh v . Daryao Singh 
(1889), 1. L. R. 11 All. 416.— IND. 

770 ii. .] — The construction 

placed on an earlier document cannot 
bo used in construing a later document 
executed by the same person, when the 
later document does not embody or 
refer to the earlier document, & when 
further they do not form parts of the 
same transaction Sc ore not even con- 
temporaneous. Nor can the decision 
on the earlier document afford a prece- 
dent for the interpretation of the later 
document, when the language of the 
two documents is found to be entirely 
dissimilar. — Haidar Husain Khan 
v. Faghfur Mirza (1906), L. R. 32 
Ind. App. 135.— IND. 


PART III. SECT. 3, SUB-SECT. 8.— A. 

t. General rule.) — In oonstruing 
all written instruments, the gram- 
matical Sc ordinary sense of the words 
is to be adhered to, unless that would 
lead to some absurdity, or to some 
repugnance or to some inconsistency 
with the rest of the instrument, in 
which oase the grammatical Sc ordinary 
sense may be modified, so as to avoid 
that absurdity, repugnance or incon- 
sistency, but no farther. — Warburton 
v . Loveland d. Ivie (1828), 1 Hud. Sc 


B. 623.— IR. 

773 i. Words construed in their 
ordinary meaning.] — Where a deed 
coutaiued a proviso that the agreement 
might be terminated by any of the 
parties on giving a year's notice of his 
intention • so to do : — Held ; “ on " 

had the same effect as “ by." — 
Robbins v. Robbins (1878), 4 V. L. R. 
128.— AUS. 


773 ii. .) — A lessee covenanted 

to erect alterations upon the premises. 
Sc to execute such alterations “ forth- 
with " : — Held : the word " forth- 
with " in this covenant could not be 
extended to include a period of 21 
months after the date of the lease. — 
Measures v. McFadyen (4910), U 
C. L. R. 723.— AUS. 

778 Hi. .3 — Ash v. Somers 

(1862), 22 U. C. R. 191.— CAN. 

773 iv. .) — Greer v. Johnston 

(1871), 32 U. O. R. 77.— CAN. 

773 v. .J — Cameron v. Welling- 
ton, Grey Sc Bruce Ry. Co. (1881), 
28 Gr. 327.— CAN. 


773 vi. .) — Dinwoodib v. Smith 

(1875), 25 C. P. 361.— CAN. 

773 viL .] — If ina conveyance of 

land the description is not certain 
enough to identify the locus it is to 
be construed according to the language 
of the instrument, though it may result 
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774. .]— Hbwbt v. Painter (1612), 1 

Bulat. 174 j 80 E. R. 864. 

775. .] — London v. Southwell (Chapter) 

(1618), Hob. 303 ; 80 E. E. 447. 

Annotations : — Retd. Barret v. Clubb (1776), 2 Wm. Bl. 

1052 ; Mlrehouse v. Hennell (1832), 8 Bin*. 490 ; Crompton 

v . Jarratt (1885), 30 Ch. D. 298. Menta. R. v. Roohester 

Bp. Sc Clark (1675), 2 Mod. Rep. 1. 

776. .] — On a covenant to pay such a sum 

of money “ within one month next following,’ * the 
month shall be reckoned a lunar month of 28 
days, & not a calendar month. 

Words Sc phrases of speech are to be expounded 
Sc construed as they are generally understood 
(per Cur.). — Barksdale v. Morgan (1693), 4 
Mod. Eep. 185 ; 87 E. R. 338. 

777. .1 — Hamley v . Hendon (1699), 12 

Mod. Rep. 327 ; 88 E. R. 1355. 

778. .] — Words are to be construed by the 

ct. as they are generally understood. — Gardiner 
v . Atwater (1756), Say. 265 ; 96 E. R. 875. 

779. .] — Where A. Sc B. entered into a 

written agreement, the one to purchase, Sc the other 
to sell all the salt made at the salt-works of B. 
for fourteen years, but it was provided that 
bkpcy. or insolvency on the part of A. should 
terminate the contract : — Held : the word in- 
solvency was used in its natural & not in its artificial 
sense, & the contract was put an end to by A. 
being unable to pay his debts, although he had 
not taken the benefit of Insolvent Debtors Act, 


1828 (c. 67). — Parker v. Gossagb (1835), 2 Cr. 
M. Sc R. 617 ; 1 Gale, 288 ; Tyr. Sc Cr. 105 ; 5 

L. J. Ex. 4; 150 E. R. 262. 

Annotations : — Reid. Biddlecombo v. Bond (1835), 4 Ad. Sc 
El. 332 ; Doe d. Gatehouse v. Rees (1838), 4 Bing. N. C. 
384 ; R. v. Saddlers* Co. (1863), 10 H. L. Cas. 404 ; 
London Sc Counties Assets Co. v. Brighton Grand Conoert 
Hall Sc Picture Palace, [1915] 2 K. B. 403. 

780. .] — The expression “ becoming in- 

solvent ” means a general inability to pay debts, Sc 
does not signify taking the benefit of Insolvent 
Debtors Act, 1826 (c. 57), unless the context so 
restrains it. — Biddlecombb v. Bond (1835), 4 
Ad. Sc El. 332 ; 1 Har. Sc W. 612 ; 5 Nev. Sc 

M. K. B. 621 ; 5 L. J. K. B. 47 ; 111 E. R. 811. 
Annotations : — Reid. Doe d. Gatehouse v. Rees (1838). 4 

r N. C. 384 ; R. v. Saddlers* Co. (1863), 10 H. L. Cas. 
404. 

781. .] — The words of a deed are to be 

construed like those of any other writing according 
to the ordinary use Sc application of them (Lord 
Abinger, C.B.). — Bain v. Cooper (1842), 9 M. Sc 
W. 701 ; 11 L. J. Ex. 325 ; 152 E. R. 296. 

782. .] — In construing instruments the 

words are to be construed according to their 
strict & primary acceptation, unless from the 
context of the instrument, & the intention of the 
parties to be collected from it, they appear to be 
used in a different sense, or unless in their strict 
sense they are incapable of being carried into 
effect ; subject, however, to this, that the meaning 
of a particular word may be shown by parole 


In the grantor assuming to convey 
more than his title warranted. — 
Barthkl v. Hcotten (1895), 24 

S. C. 11. 367.— CAN. 

773 vlii. .] — Baker v. McLel- 

LAND (1895), 24 S. C. R. 416— CAN. 

773 ix. . ] — The words used in a 

deed must be construed in their plain 
natural sense. — Quebec City v. North 
Shore Ry. Co. (1897), 27 S. C. R. 102 ; 
affd. 81 Can. Gaz. 11, P.G— CAN. 

773 x. .) — Cunningham v. 

Curtis (1897), 5 B. C. It. 472.— CAN. 

773 xi. . ] — A deed relied upon by 

defts. contained the words '* together 
with the land in front of the said lot 
to high water mark ** : — Held : the 
words 44 in front of *’ were to be read 
in their ordinary sense. — M cIntyre v. 
McKinnon (1898), 31 N. a. It. 54.— 
CAN. 

773 xU. .]— R. v. Poirier (1899), 

30 8. C. R. 36.— CAN. 

773xiii. .} — A mill was operated 

by water power taken from the surplus 
water of the G. canal, under a lease 
from the Crown. The lease provided 
that in case of a temporary stoppage 
of the supply caused by repairs or 
alterations in the canal, the lessee 
would not bo entitled to compensation 
unless the same continued for 6 months, 
Sc then only to an abatement of rent : — 
Held: that a stoppage of the supply 
for two whole seasons, necessarily Sc 
bond fide caused by alterations in the 
canal, was a temporary stoppage under 
this provision. — Beach v. R. (1905), 
26 C. L. T. 246 ; 37 S. C. R. 259.— 
CAN. 

773 xiv. Pltf. claimed land 

under a deed from O. of one full half 
of the farm lot on which he resided. 
Sc also one full half or moiety of all the 
woods, etc., thereunto in any wise 
belonging or appertaining. The land 
was a wood lot situated about two 
miles from the farm lot Sc separated 
from it by lands of other proprietors, 3c 
upon which O. was shown to have cut 
from time to time, but as to which 
there was no general user as part 3c 
parcel of the farm, there being another 
wood lot connected with the farm 
which was generally used for that 
purpose: — Held: in order to pass 
under the words used the land must be 


an integral part of tho farm itself. — 
Ogilvie v. Grant (1906), 41 N. 8. It. 1 ; 
2 E. L. R. 196.— CAN. 

773 xv. -.] — By agreement 

through correspondence, pltfs. were to 
tender for a triangular piece of land 
offered for sale by the O. Govt, contain- 
ing 19 acres & convey half to defts., who 
would not tender. The division was 
to be made according to a plan of tho 
block of land with a line drawn 
through the centre from oast to west, 
defts. to have the northern half. 
Pltfs. acquired the land but the Govt, 
reserved from the grant two acres in 
tho northern half: — Held: Defts. 
were entitled to one half of the land 
actually acquired by pltfs., & not only 
to the balance of the northern half as 
marked on tho plan. — Grand Trunk 
Ry. Co. v. Canadian Pacific Ry. Co. 
(1907), 39 S. C. R. 220 — CAN. 

773 xvi. -.] — In order to ascertain 

the scope Sc effect of a covenant, 
the language used must be read in the 
ordinary Sc popular Sc not in the legal 
or technical sense. — He Robertson 3c 
Defoe (1911), 25 O. L. It. 286 ; 20 

0. W. R. 712 ; 3 O. W. N. 431.— CAN. 

778 xvii. . ] — Sauerm an v. 

E. M. F. Co. (1913), 24 O. W. R. 637 ; 
4 O. W. N. 1137; 12 D. L. R. 191.— 
CAN. 

„ 773 xviil. Pltfs. agreed with 

defts. to “do excavating of all 
materials, excepting rock,** under 
defts.* building, at a named price 
for all materials removed. In the 
course of the work, pltf. enoountered 
large bounders 3c removed them : — 
Held : “ rock ** should, in the circum- 
stances of the case, be considered 
as having its usual meaning, including, 
according to the dictionaries, a large 
stone or boulder. — M ills v. Conti- 
nental Bag 3c Paper Co. (1918), 
44 O. L. R. 71 ; 45 D. L. R. 389.— 
CAN, 

773 xlx . h-Re McCarty (1920), 

59 D. L. R. 369.— CAN. 

778 xx. .] — Effect must be given 

to operative words in their ordinary 
meaning. — Land Mortgage Bank of 
India r. Abul Kasim Khan (1898), 

1. L. R. 26 Calc. 395.— IND. 

_ 778 xxt Bijraj Nopani v. 

PURA SUNDARY JDaSSE (1914), I. L. 11. 


42 Calc. 56.™ IND. 

773xxii. .] — The words " bogs 3c 

turf -mosses,** In their primary meaning, 
3c when uncontrolled by the context, 
signify a particular description of 
land, 3c a grant thereof will pass the 
soil 3c freehold in such descriptions 
of land. — Boyle v. Oliuierts (1841)» 
4 I. Eq. R. 241 ; Long 3c T. 320.— IR. 

773 xxiii. .] — Crommelin v 

Donegal (Marquis) (1847), 11 1. L. U. 
423.— IR. 


773 xxiv. . J — Tho word 44 insol- 

vent ** in a decree or deed, is to be con- 
strued in tho ordinary sense of a person 
who is unable to pay his debts, 3c not in 
the technical sense of one discharged 
as an insolvent debtor. — Caulfield v . 
Maguire, [1856] 5 I. Ch. U. 78.— IR. 


773 xxv. .] — In the construction 

of deed;* a moaning must bo given to 
every word, as far as possible, 3c its 
proper moaning. — M‘Nkill v. Crom- 
melin (1858), 8 I. C. L. R. 61 ; 10 
lr. Jur. 297.— IR. 


773 xxvi. .] — Tho word 41 vest ** 

primd facie means 44 corno into pos- 
session ** ; not 44 accrue in point of 
interest.** — Richardson v. Robertson 
(1862), 14 Ir. Jur. 269— IR. 

778 xxvii. .] — Dunscomb 3c Co. v. 

Beck (1827), 1 Nfld. L. 11. 408.— 
NFLD. 


773 xxviii. .] — The words 44 the 

fee-simple of land ’* mean the whole fee- 
simple interest. — -Gray v. Parker 
(1887), 6 N. Z. L. R. 226.— N.Z. 

773 xxix. .] — Birrell v. Dryer 

(1884), 9 A. C. 345 ; 11 It. (Ct. of Soss.) 
41 ; 21 So. L. R. 590.— SOOT. 

a. In absence of ambiguity.) 

— A party to a contract will not be 
allowed to escape from its consequences 
by setting up that he understands an 
unambiguous expression in a different 
sense than Its ordinary one. — Heal* 
man v . David (1914), 29 W. L. R. 
628 ; 7 W. W. R. 180 ; 20 D. L. R. 
949.— CAN. 


b. Though such construction 

not in accordance with intention of 

S orties — If result not ineaui table.)-- 
•UMOULIN V. BURFOOT (1893), 22 

S. C. R. 120.— CAN. 

0 , j— R eid v. Hjw- 

KETH (1905), 25 N. Z. L. It. 814. — N.Z. 
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Sect. 3 , — Rules of construction ; 8% ib-sect. 8, A .] 

evidence, to be different in some particular pl&ce, 
trade or business, from its proper & ordinary 
signification. — Malian v. May (1844), 13 M. & W. 
511 ; 14 L. .T. Ex. 48 ; 4 L. T. O. S. 174 ; 9 Jur. 
19 ; 163 E. R. 213. 

Annotations .*—0011*4. Cave v. Horsell, (1012} 3 K. B. 533. 
RefdL Simpson v. Margiteon (1847), 11 Q. B. 23 ; Horwood 
v. Griffith (1853), 2 W. R. 71 ; Wallace e. A.-G. (1864), 
33 Beav. 384 ; Bruner v . Moore, [19041 1 Ch. 305. Mentd. 
Bendy v. Henderson (1855), 24 L. J. Ex. 324. 

783, .] — Morgan v. Rutson (1848), 16 

Sim. 234 ; 17 L. J. Oh. 419 ; 11 L. T. O. S. 238 ; 
12 Jur. 813 ; 00 E. R. 863. 

784, •] — In construing agreements the ct. 

is bound to put on them the meaning wlfich is the 
plain, clear & obvious result of the language used 
(Pollock, C.B.). — Tielbns v. Hooper (1850), 5 
Exch. 830 ; 20 L. J. Ex. 78 ; 155 E. R. 363 ; sub 
nom. Tietens v. Hooper, 16 L. T. O. S. 237. 

786. .] — No authority can justify a con- 

struction opposed to the natural import of the 
words. — Reid v. Kenrick (1855), 3 Eq. Rep. 
1031 ; 24 L. J. Ch. 503 ; 25 L. T. O. S. 193 ; 1 
Jur. N. S. 897 ; 3 W. R. 530. 

Annotations: — Refd. Re D'Estampes' Settlmt., D'Estampes 
v. Crowe (1884), 53 L. J. Ch. 1117. Mentd. Carter v. 
Carter (1869), L. R. 8 Eq. 551 ; Dickinson v. Dillwyn 
(1869), L. R. 8 Eq. 546. 

786. J — The rule of construction, & the 

rule which, m modem times particularly, the cts. 
have always been anxiously inclined to follow, has 
been to adhere as rigidly as possible to the express 
words that are found, whether in villa or in deeds, 

6 to give to those words their natural ordinary 
meaning, unless, by so doing, it appears from the 
context, that you are using them in a different 
sense from that, in which the testator or the maker 
of the deed intended to use them, or, unless by so 
using them, you would be doing something which 
would manifestly lead to an inconsistency, which 
could not have been the intention of the party 
making the instrument (Lord Cranworth, C.). 

In construing wills, & indeed statutes & all 
written instruments, the grammatical & ordinary 
sense of the words is to be adhered to, unless that 
would lead to some absurdity, or some repugnance 
or inconsistency with the rest of the instrument, 
in which case the grammatical & ordinary sense of 
the words may be modified, so as to avoid that 
absurdity & inconsistency, but no farther (Lord 
Wensleydale). — Grey v. Pearson (1857), 6 
H. L. Cas. 01 ; 26 L. J. Ch. 473 ; 29 L. T. O. S. 

07 ; 3 Jur. N. S. 823 ; 5 W. R. 454 ; 10 E. R. 
1216 H. L. ; affg. S. C. sub nom . Pearson v. 
Rutter (1853), 3 lie G. M. & 0. 398, L. C. 
Annotations : — Oonid. Abbott r. Middleton, Ricketts v. 

Carpenter (1858), 7 H. L. CaB. 68 ; Baker v. Baker (1858), 

6 H. Li. Cab. 616: Thellusson v. Rondleeham (1859), 

7 H. L. Cab. 429 ; Allgood v. Blake (1873), L. R. 8 Exch. 
160; Caledonian Ry. v . N. B. Ry. (1881), C App. Cas. 
114; Faber v. L&thom, Gye, Third Party (1897), 77 
L. T. 168 ; Cave v. Howell, 11912] 3 K. B. 633 : Bodega 
v . Martin, (1915 J 2 Ch. 385. Held. Roddy v. Fitegerald 
(1858), 6 H. L. Cob. 823 : Slingsby t\ Grainger (1859), 
7 H. L. Cob. 273 ; Seooombe v. Edwards (I860), 28 Beav. 
440 : Seeger v. Duthie (1860), 6 Jnr. N. S. 1095 ; Coates 
v . Hart (1863), 32 Beav. 349 : Re Sanders* Trusts (1866), 
L. R. 1 Eq. 675 : Day v . Day (1870), 18 W. R. 417 ; 
Sutton v. Ennis (1870), 18 W. R. 882 ; Reed v. Braithwaite 
(1871). L. R. 11 Eq. 514; Surtees v. Surtees (1871), 
L. R. 12 Eq. 400 ; Robinson v. Evans (1873), 43 L. J. Ch. 
82 ; Waring v. Currey (1873), 22 W. R. 150 ; Lowther v. 
Bentinok (1874), L. R. 19 Eq. 166 ; Sweeting v. Pridoaux 
(1876), 45 L. J. Ch. 378 ; Taylor v. *8t. Helens Corpn. 


(1876), 45 L. J. C . .... 

(1877), 6 Ch. D. 264 ; Edwards v . West (1878), 38 L. T. 
481 : Leach v. Jay (1878), 39 L. T. 242 ; Re Levy, Exp. 
Walton (1881), 17 Ch. D. 746 ; Rhodes v. Rhodes (1882). 
7 App. Cas. 192 : Spencer v. Metropolitan Board of 
Works (1882), 22 Oh. D. 142 : Re Martin, Smith v. Martin 


iwu V4uoc;> mm uu. mj» , iw jus uua> oimwi v. xumiui 

1886), 64 L. J. Ch. 1071 : Mills v. Dunham, [1891 ] 1 Ch. 
576; Rogers v. Haddocks (1892), 62 L. J. Ch. 219: 
The Suevio, 1808] P. 292 ; Vaoher v. London Soc. or 
Compositors, (1913] A. Os 107 ; R. v. HalUday, [1917] 


A. C. 260 : Whitmore v. King (1918), 87 L. J, Ch. 647 ; 
Soott v. Northumberland & Durham Miners* Pe rm an e nt 
Relief Fund Friendly & Approved Soc., [1920] 1 K. B. 
174; Victoria City v. Vancouver Island, Bp., 11921] 
2 A. C. 384. 

787 . ,] — It is a mere question of the con- 
struction of the covenant, which is to be deter- 
mined by considering the ordinary & natural 
meaning of the words (Wilde, B.). — Legh v. 
Lillie (I860), as reported in 0 H. & N. 105 ; 158 
E. R. 09 ; sub nom. Leigh v. Lillie, 30 L. J. Ex. 25. 

788. .] — It is an established rule of con- 

struction, that clear words of general import are 
not to be cut down on mere implication arising 
from the use of subsequent words (Stuart, V.-O.). 
— Cunningham v. Butler (1801), 3 Giff. 37 ; 4 
L. T. 234 ; 7 Jur. N. S. 401 ; 66 E. R. 313. 

789. .] — It is an ordinary rule of con- 

struction & of good sense that you construe words 
according to the company in which you find them 
(Willes, J.). — Hughes v. Palmer (1865), as 
reported in 19 C. B. N. S. 393 ; 34 L. J. 0. P. 279 ; 
13 W. R. 974 ; 144 E. R. 839. 

Annotation : — Mentd. New Zealand Shipping Co. v. Soc. 
des Ateliers et Chantiers de France, [1919] A. C. 1. 

790. .] — The meaning of a word in a con- 

tract is its ordinary, popular meaning, & the ct. is 
as good a judge of that meaning as any learned 
authority (Blackburn, J.). — Gill v. Manchester, 
Sheffield, & Lincolnshire Ry. Co. (1873), as 
reported in 28 L. T. 587. 

Annotations : — Mentd. Foulkea v. Met. Diet. Ry. (1880), 5 
C. P. D. 157 ; White v. S. E. Ry. (1885), 1 T. L. R. 319. 

791. .] — There is alwhys some presumption 

in favour of the more simple & literal interpretation 
of the words of a statute or other written instru- 
ment (Lord Selborne, C.). — Caledonian Ry. 
Co. v. North British Ry. Co. (1881), 0 App. Cas. 
114 ; 29 W. R. 685, II. L. 

Annotations : — Reid. Re Levy, Ex p. Walton (1881), 17 
Ch. D. 746 ; Harding v. Preece (1882), 9 Q. B. D. 281 ; 
Spencer v. Metropolitan Board of Works (1882). 22 Ch. D. 
142 ; N. E. Ry. v. Hastings, [1900] A. C. 260 ; R. v. 
HaUiday, [1917] A. C. 260. Mentd. Re Taylor's Estate, 
Tomlin v. Underhay (1882), 22 Ch. D. 495 ; Re Wood's 
Estate, Wood v. Ward (188G), 54 L. T. 932 ; Victoria City 
v. Vancouver Island, Bp., [1921] 2 A. C. 384. 

792. ,] — A person who had entered into a 

covenant not to use a house as a public-house, 
tavern, or beerhouse, opened a grocer’s shop there, 
at wliich he carried on the sale of beer to be 
drunk olT the premises as an ancillary business to 
his grocer’s business : — Held : this was no infringe- 
ment of the covenant. 

The principle upon which words are to be con- 
strued in instruments is very plain — where there 
is a popular & common word used in an instrument, 
that word must be construed primd facie in its 
popular & common sense. If it is a word of a 
technical or legal character it must be construed 
according to its technical or legal meaning. If 
it is a word which is of a technical & scientific 
character, then it must be construed according to 
that which is its primary meaning, namely, its 
technical & scientific meaning. But before you 
can give evidence of the secondary meaning of a 
word you must satisfy the ct. from the instrument 
itself or from the circumstances of the case that 
the word ought to be construed, not in its popular 
or primary signification but according to its 
secondary intention (Fry, J.). — Holt & Oo. v. 
Collyer (1881), 10 Ch. D. 718 ; 60 L. J. Ch. 311 ; 
44 L. T. 214 ; 45 J. P. 456 ; 29 W. R. 602. 
Annotations : — Apld. LoveU Sc Christmas v. Wall (1910), 103 
L. T. 588. field. Fonntoy v. Barker (1903), 89 L. T. 249. 

793. Nothing being added to or taken 

awey from them.] — Re Bedson’s Trusts, No. 744, 
ante. 

794. Although such conrtruetion not to) 
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aooordanoa with intention of parties.] — S mith v. 
Cooke, Storey v. Cooke, No. 680, ante . 

795. .] — Gaiety Theatre Co. v. Loftus 

(1893), Times , Aug. 11. 

796. .J — The first Sc most general rule of 

construction Is that the document under considera- 
tion is to be construed according to the plain 
meaning of the words used (Rigby, L.J.). — 
Diederichsen v . Farquh arson Brothers, [1898] 
1 Q. B. 150 ; 67 L. J. Q. B. 103 ; 77 L. T. 543 ; 
46 W. R. 162 ; 14 T. L. R. 59 ; 42 Sol. Jo. 65 5 
8 Asp. M. L. C. 333 5 3 Com. Cas. 87, C. A. 
Annotations : — Mentd. East Yorkshire 3.S. Co. v. Hancock 

(1900), 5 Com. Cas. 260 : Moel Tryvan Ship Co. v. Kruger, 
[1900] 2 K. B. 792 ; The Northumbria (1900), 95 L. T. 
018; Hogarth Shipping Co. v. Blyth, Greene, Jourdain, 
[1917] 2 K. B. 534. 

797. .] — Kelly v. London Pavilion, 

Ltd., Kelly v. New Tivoli, Ltd., Kelly v. 
Oxford, Ltd. (1897), 77 L. T. 215 ; 13 T. L. R. 
684 ; affd. (1898), 14 T. L. R. 234, C. A. 

798. .] — The words of a written instru- 

ment must be construed according to their natural 
meaning, & it appears to me that no amount of 
acting by the parties can alter or qualify words 
which are plain & unambiguous (Lord Halsbury, 
C.).— North Eastern Ry. v . Hastings (Lord), 
[1900] A. O. 260 ; 69 L. J. Ch. 516 ; 82 L. T. 429 ; 
16 T. L. R. 325, H. L. ; affg. S. C. sub rtom. Hast- 
ings (Lord) v. North Eastern Ry., [1899] 
1 Ch. 656, C. A. 

Annotation* : — Reid. Van Diomen’s Land Co. v. Table Capo 
Marine Board, [1906] A. C. 92 ; Watcbum v. East Africa 
Protectorate, L1919] A. C. 533. Mentd. Brown v. Peto, 
[19001 2 Q. B. 653 ; A.-G. 0 . Tamwortlx R. D. C. (1901), 
85 L. T. 190 ; Eckersley 0 . Wigan Coal & Iron Co. (1910), 
102 L. T. 204 ; Hong Kong & China Gas Co. v. Glen 
(1914), 110 L. T. 859. 

799. .] — If there is property to which 

words of appointment apply in their primary sense 
so that effect can be given to the deed m its ordinary 
signification, the appointment is confined to its 
primary meaning, & this is especially the case 
where the ct. is asked to divest an estate already 
vested. — Re Tiiursby's Settlement, Grant v. 
Littledale, [1910] 2 Ch. 181 ; 79 L. J. Ch. 538 ; 
102 L. T. 838 ; 54 Sol. Jo. 581, C. A. 

Annotation : — Mentd. Re Boetock’s Settlmt., N orris h v. 

Bowtock (1920), 91 L. J. Ch. 17. 

800. .] — In the construction of deeds 

ordinary words ought to be given their plain & 
ordinary meaning (per Cur.). — Beard v. Moira 
Colliery Co., Ltd., [1915] 1 Ch. 257 ; 84 L. J. Ch. 
155 ; 112 L. T. 227 ; 69 Sol. Jo. 103, C. A. 
Annotation* : — Reid. Darios v. Powell Duffryn Steam Coal 

Co., [1917] 1 Ch. 488 ; Consett Industrial Sc Provident 
Soc. v. Consett Iron Co., [1922] 2 Oh. 135. 

801. .] — A stipulation in a contract that 

it shall be void in a certain event is to be construed 
according to its natural meaning, subject to the 
principle of law that a party shall not take advan- 
tage of his own wrong. — N ew Zealand Shipping 
C o., Ltd. v . SocutTfi des Ateliers et Chantiers 
de France, [1919] A. C. 1 ; 87 L. J. K. B. 740 ; 
118 L. T. 731 ; 34 T. L. R. 400 ; 62 Sol. Jo. 519 ; 
14 Asp. M. L. C. 291, H. L. ; affg., [1917] 2 K. B. 
717, C. A* 

Annotations : — Conid. Re Meyrick's Settlmt., Meyrick v, 


Meyrlok, [1921] 1 Ch. 311. Retd. Re Suarez, Snares v. 

Suares, [1918] 1 Ch. 176 ; Leboaupln v, Crispin, 

fl^bpA 7 C^22^ Ue8nel F » orks Qold Co. v. 

802. Unless strong reasons for construing 

otherwise.] — The safe Sc proper rule is, that words 
shall be taken in their natural Sc usual sense, unless 
some stronger reason be assigned for giving them 
another (Alderson, B.). — Doe d. Bridgman v . 
David (1834), 1 Or. M. Sc R. 405 ; 5 Tyr. 125 ; 
145 E. R. 1137 ; sub nom. Doe d. Williams v. 
David, 4 L. J. Ex. 10. 

Annotations .-—Mentd. Baylis v. Le Gros (1858), 31 L. T. O. S. 

215 ; Stevens v. Copp (1868), L. R. 4 Exch. 20 ; Horsey 

Estate v . Steiger, [1899] 2 Q. B. 79. 

803. In absence of indications to the con- 

trary.]— The ct., in construing a mercantile con- 
tract, is bound, in the absence of any averment 
to the contrary, to construe all words in their 
ordinary, & none in any technical sense. — Leeming 

Snajth (1851), 16 Q. B. 276; 20 L. J. Q. B. 
164 ; 16 L. T. O. S. 362 ; 15 Jur. 988 ; 117 E. R. 
88 4. 

Annotations : — Refd. MeConnel t\ Murphy (1873), L. R. 5 

P. C. 203 ; Morris v. Lovison (1870), 1 C. P. D. 155. 

804. .] — Doubtless there are cases 

in which when in the instrument itself, whether 
a will or a contract or a statute, evidences may be 
discovered of the general intention of the framer 
& of the general meaning, or what has been called 
the governing sense, in which the words or the 
provisions are to be understood (Lord Halsbury, 
0 .). 

If there is nothing to modify, nothing to alter, 
nothing to qualify the language which the instru- 
ment contains it must be construed in the ordinary 
Sc natural meaning of the words Sc sentences (Lord 
Halsbury, C.). — St. Joiin, Hampstead Vestry 
v. Cotton (1886), 12 App. Cas. 1 ; 56 L. J. Q. B. 
225 ; 50 L. T. 1 ; 51 J. P. 340 ; 35 W. R. 505 ; 
3 T. L. R. 161, II. L. 

805. .] — Re Samuel (M.) Sc Co. 

London Sc Soci&rti Commercials et Indus- 
trielle de Naptiie Caspienne et de la Mer 
Noir, Re Arbitration Act, 1889, Sec. 7, No. 699, 
ante. 

806. .] — Where there is nothing to 

show that parties havo used language in any other 
than its strict Sc ordinary sense Sc where the words 
interpreted in that sense are sensible with refer- 
ence to extrinsic circumstances, it is an indexible 
rule of construction that the words shall be inter- 
preted in that strict & primary sense & in no other, 
although they may be capable of some popular or 
secondary interpretation & although the most 
conclusive evidence of intention to use them in 
such popular or secondary sense be tendered 
(Sargant, J.). — Enlayde, Ltd. v. Roberts, 
[1917] 1 Ch. 109; 86 L. J. Ch. 149; 115 L. T. 
901 ; 33 T. L. R. 52 ; 01 Sol. Jo. 80. 

Annotation : — Conid. Upjohn v. Hitchens, Upjohn v. Ford, 

[1918] 1 K. B. 171. 

807. .] — By an agreement between A. Sc 

B., it was stipulated that A. should for a certain 
term receive half the profits arising from the sales 
of an article called Russian Black manufactured 



802 L Unless strong reason for 

construing otherwise .] — If a clause In a 
deed be distinct Sc express, however 
absurd it may be, it must prevail. Sc 
its consequences will not justify the ct. 
in swerving from its clear obvious 
meaning. But if a rational exposition 
can be given, consistent with a fair 
interpretation of the language, the 
et. would then relinquish its most 
valuable powers, if it did not abandon 
a construction, which, although more 
consonant with the literal interpreta- 
tion, leads to a capricious Sc irrational 


result.—LAmp t?. Tobin (1630), 1 
Mol. 543. — IR. 

808 L — — in absence of indications 
to the contrary .] — Words in a deed are 
to be understood in their natural 
Sc usual m e aning, unless there be a 
clear indication of intention that in a 
particular case they are to have a more 
05 less extended sl^niflcatlon.— Lis 


d. — // net controlled by accom- 


panying words.] — The terms "Duo 
north ** Sc " Due south *' in the de- 
scription of a deed. If not controlled 
by accompanying words, mean north 
Sc south by the magnet, Sc not by the 
meridian. — Archibald 0. Morrison 
(1808), 7 N.S.R. 272.— CAN. 

d. Recurring words — Same con- 
struction .}— -The same word recurring 
in any instrument should. If possible, 
he construed to have the same meaning. 
— Foster 0 . Wybrants (1876), 11 
X. R. Eq. 40.— IB. 
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Sect. 3 . — Rulea of construction : Sub-sect. 8, A. & B. 
(a) <fc (b).] 

by him from the produce of certain quarries of 
B. i — Held : A. was not entitled to claim anything 
in respect of Russian Black not sold as such, but 
used by B., in the proportion of about one third, 
mixed with cement manufactured & sold by him. — 
Fullwood v. Akerman (1862), 11 0. B. N. S. 737 ; 
142 E. R. 985. 

808. In absence of ambiguity.] — Shore 

v. Wilson, No. 688, ante. 

809. .1 — It is the safest & best mode 

of construction to give to words free from 
ambiguity their plain & ordinary meaning (Lord 
Chelmsford). — Buchanan v. Andrew (1873), 

L. R. 2 Sc. & Div. 286, H. L. 

Annotations : — Refd. Bell v . Love (1883), 10 Q. B. D. 547 ; 

Dixon v. White (1883), 8 App. Cas. 833 ; ; Bell v. Dudley, 

[18951 1 Ch. 182 : Butterknowlo Colliery Co. v. Bishop 

Auckland Industrial Co-op. Co., [1906] A. C. 305. Mentd. 

N. B. Ry. v. Budhill Coal & Sandstone Co., [1910] A. C. 

110 j Howley Park Coal & Cannel Co. v. L. & N. W. Ry., 

[1913] A. C. 11 ; Wclldon v. Butterley Co., [1920] 1 Ch. 

130; Davies v. Powell Duilryn Steam Coal Co. (No. 2) 

(1921), 91 L. J. Ch. 40. 

810. .] — A time policy of marine j 

insurance on A.’s ship, from May 29, 1878, to 
May, 28, 1879, contained the words “ warranted 
no St. Lawrence between Oct. 1, & Apr. 1.” The 
vessel was lost on the voyage home. The under- 
writers refused A.’s claim for a total loss on the 
ground of breach of warranty, inasmuch as the 
vessel had navigated in the Gulf of St. Lawrence 
during the prescribed period. A contended that 
the above words referred exclusively to the River 
St. Lawrence. Admittedly no general custom of 
merchants could be proved, but the facts estab- 
lished that the great river which discharges the 
waters of the North American lakes, & the gulf 
into which it flows, both bear the name of “ St. 
Lawrence,” that the navigation of both, though of 
the gulf in a less degree than of the river, was within 
the prohibited period dangerous ; — Held : the 
evidence disclosed no ambiguity or uncertainty 
sufficient to prevent the application of the ordinary 
rules of construction, & according to those rules 
the whole St. Lawrence navigation, both gulf & 
river was witliin the fair & natural meaning of 
those negative words, & therefore prohibited duiing 
the months in question. — Birrell v. Dryer 
(1884), 9 App. Cas. 345 ; 61 L. T. 130 ; 5 Asp. 

M. L. C. 207, H. L. 

811. .] — In construing words in an 

agreement capable of bearing two meanings, we 
must consider the circumstances which existed 
at the time when the agreement was made. — 
Armstrong v. South London Tramways Co., 
Ltd, (1890), 64 L. T. 90 ; 55 J. P. 340 ; 7 T. L. R. 
128, C. A. 

$12. .1 — North Eastern Ry. v. 

Hastings (Lord), No. 798, ante. 

813. .] — Croydon Rural District 

Council v. Sutton District Water Co., Ewart, 
Third Party (1908), 72 J. P. 217 ; 6 L. G. R. 
574, C. A. 

814. .] — Angell v. Worsley (1849), 12 

L. T. O. S. 428. 

815. Expressly stated by parties.]— Although 

I do not think that any additional force is given 
to the expression " net profits ” by the addition 
of such a phrase as “ available for distribution ” 
or of such a provision as we find in this agreement, 
that the certificate of the auditor is to be conclusive 
as to the amount of the net profits, the addition 
of such a phrase A the inclusion of such a stipu- 
lation demonstrate that the expression is intended 
to be used in its primary sense & in my opinion 


that is the sense in which it is used in this agree- 
ment (Eve, J.).— Patent Castings Syndicate, 
Ltd. v. Etherington, [1919] 2 Ch. 254 ; 88 
L. J. Ch. 398 ; 35 T. L. R. 528, C. A. 

Annotation : — Raid. Vulcan Motor & Engineering Co. r. 
Hampson [1921] 3 K. B. 597. 

816. Court will take Judicial notice of local 
meaning.] — Stafford v. MacDonnogh (1621), 
Palm. 100 ; 81 E. R. 997 ; sub nom . MacDuncoh 
v. Stafford, 2 Roll. Rep. 100, 189 ; 81 E. R. 
727. 

Annotation : — Refd. Kildare v. Fisher (1717), 1 Stra. 71. 

817. Etymology an unsafe guide/] — Etymology 
is a very unsafe guide to meaning (Wickens, 
V.-C.).— Hext v. Gill (1872), 7 Ch. App. 705, n. ; 
41 L. J. Ch. 293 ; 26 L. T. 502 ; 20 W. R. 520 ; 
on appeal , 7 Ch. App. 699, L. JJ. 

Annotations : — Refd. Glasgow, Lord Trovost & Mags. v. 
Farie(1888), 13 App. Cas. 657. Mentd. Aspden v. Seddon 
(1874), 10 Ch. App. 396, n. ; Eardley v. Granville (1876), 
24 W. R. 528 ; Hall v. Byron (1876), 4 Ch. D. 667 ; A.-G. 
v. Tomline (1877), 5 Ch. D. 750 ; A.-G. for Isle of Man v. 
Mylchreest (1879), 4 App. Cas. 294 ; Newington L. B. 
v. Cottingham L. B. (1879), 12 Ch. D. 725 ; Gill v. Dickin- 
son (1880), 5 Q. B. D. 159 ; Hedley v. Bates (1880), 49 
L. J. Ch. 170 ; Davis v. Trehamo (1881), 6 App. Cas. 460 ; 
Loosemore v. Tiverton & North Devon Ry. (1882), 22 
Ch. D. 25 ; Mid. Ry. v. Haunchwood Brick & Tile Co. 
(1882), 20 Oh, D. 552 ; Ponntney v. Clayton (1883), 11 
Q. B. D. 820 ; Tucker v. Linger (1883), 8 App. Cas. 508 ; 
Love v. Bell (1884), 9 App. Cas. 286 ; Robinson v. Milne 
(1884), 53 L. J. Ch. 1070 ; Elwes v. Brigg Gas Co. (1886), 
33 Ch. D. 562 ; A.-G. v. Welsh Granite Co. (1887), 35 
W. K. 617 ; Sliafto v. Bolokow, Vaughan (1887), 34 Ch. D. 
725 ; Consett Waterworks Co. v. Ritson (l889), [1922] 
2 Ch. 187, n. ; Jersey v. Neath Poor Law Union Grdns. 
(1889), 22 Q. B. D. 555 ; Phillips v. Thomas (1890), 62 
L. T. 793 ; Westmoreland v. New Sharlston Colliery Co. 
(1898), 79 L. T. 716: Re Constable & Cranswick (1899), 
80 L. T. 164 ; Johnstone v. Crompton, [1899] 2 Ch. 190 ; 
G. W. Ry. v. Blades, [1901] 2 Ch. 624 ; GreviUe v. Heming- 
way (1902), 87 L. T. 443 ; Re Todd, Birleston & N. E. Ry., 
[1903] 1 K. B. 603 ; Leckhampton Quarries Co. v. Ballinger 
& Cheltenham R. D. C. (1904), 68 J. P. 464 ; Butterknowle 
! Colliery Co. v. Bishop Auckland Industrial Co-op. Co., 
[1906] A. C. 305 ; G. W. Ry. v. Carpalla United China 
Clay Co. & Clifdon (1908), 99 L. T. 869 ; Butterley Co. 

I v. New Huoknall Colliery Co., [1909] 1 Ch. 37 ; Skey 
v. Parsons (1909), 101 L. T. 103 ; N. B. Ry. v. Budhill 
Coal & Sandstone Co., [1910] A. C. 116; Dickens v. 

I National Telephone Co., National Telephone Co. v. Hythe 
Corpn. (1911), 75 J. P. 557 ; I. R. Comrs. v. Joicey (No. 2), 
[1913] 2 K. B. 580 ; Thornhill v. Weeks, [1913] 1 Ch. 438 ; 
Thomson v. St. Catharine’s College, Cambridge, etc., 
[1919] A. C. 468 ; Westhougliton U.D.C. v. Wigan Coal 
& Iron Co., [1919] 1 Ch. 159 ; Welldon v. Butterley Co., 
[1920] 1 Ch. 136. 

818. Will be interfered with as little as possible.] 

— You must not capriciously interfere with the 
ordinary meaning of the words, & further, if you 
do interfere with the ordinary meaning, you must 
interfere as little as possible. Of course it is not 
capricious to interfere in the case put of a settle- 
ment because you make that a rational result 
which would otherwise bo altogether absurd & 
irrational ; & it seems to me that that has been 
the governing principle in all cases (Jessel, M.R.). 
— Lucena v . Lucena (1876), 7 Ch. D. 255 ; 47 
L. J. Ch. 203 ; 36 L. T. 87 ; on appeal , (1877), 
7 Ch. D. 266, C. A. 

Annotations : — Reid. Re Friend’s Settlmt., Cole v. Allcot, 
[1906] 1 Ch. 47. Mentd. Re Walker's Estate, (Church v. 
Tyaoko (1879), 12 Ch. D. 205 ; Re Hornets Estate, 
Pomfret v. Graham (1881), 19 Ch. D. 186 ; Re Johnson, 
Hickman v. Williamson (1884), 53 L. J. Ch. 1116; Re 
Benn, Benn t>. Bonn (1885), 29 Ch. D. 839 ; Re Bilham, 
Buchanan v , Hill, [1901] 2 Ch. 169 ; Harrison v. Harrison, 
[1901] 2 Ch. 136. 

819. Where Judicially construed for a long 
period — Will be given such meaning.!— Thames 
& Mersey Marine Insurance Co. v. Hamilton, 
Fraser & Co., No. 697, ante. 

820. .] — Doublier v. Macrigannis (1695), 

39 Sol. Jo. 762. 

821. .] — Edwardes’ Menu Co. v. Chud- 

leigh (1897), 14 T. L. R. 64, C. A. 
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ij. w nerc Jjwzrw. isurusvruunun tiu* ja.uujJi&u, 

(a) By Reason of Subject-Matter . 

822. General rule.] — I do not think “ person ” 
is a technical word within the meaning of the rule 
that technical words are to have their technical 
meaning, but the phrase “ the ordinary meaning 
of words ” must necessarily be understood in 
reference to the subject-matter to which those 
words are applied (Far well, L.J.). — Willmott 
v . London Road Car Co., Ltd., [1910] 2 Ch. 525 ; 
80 L. J. Ch. 1 ; 103 L. T. 447, C. A. 

823. Words acquiring special meaning — Distinct 
from ordinary meaning — Through usage of trade.] — 
Robertson v. French, No. 626, ante . 

824. .] — Hunter v. Leathley 

(1830), 10 B. & C. 858 ; L. & Welsh. 244 ; 5 Man. 
& Ry. K. B. 522 ; 8 L. J. O. S. K. B. 274 ; 109 
E. R. 667 ; affd. sub nom. Leathly v. Hunter 
(1831), 7 Bing. 517, Ex. Ch. 

Annotations : — Mentd. Gibson v. Overbury (1841), 7 M. & W. 
555 ; Ley r. Barton (1848), 1 Exch. 800 ; Boyle v. Wiseman 


(1855), 10 Exch. 647 
[18981 2 Ch. 1 

825. 


lie Hawkos, Ackerman v. Lockhart, 

-.] — Words must bear their 
ordinary primary meaning unless the context of 
the instrument read as a whole, or surrounding 
conte mporareous circumstances, show that the 
secondary meaning expresses the real intention 
of the parties, or unless the words are used in 
connection with some place, trade, or the like, in 
which they have acquired the secondary meaning 
as their customary meaning quoad hoc (Farwell, 
J.). — Bruner v. Moore, [1904] 1 Ch. 305 ; 73 

L. J. Ch. 377 ; 89 L. T. 738 ; 52 W. R. 294 ; 20 
T. L. R. 125 : 48 Sol. Jo. 131. 

Annotations: — Reid. Morrell v. Htudd Sc Millington, [1913] 
2 Ch. 648 ; Erlth Engineering Co. v. Sanford Riley Stoker 
Co. & Babcock Sc Wilcox (1920), 37 R. P. C. 217. Mentd. 
Hartley v. Hymans, [1920] 3 K. B. 475. 

826. .] — An averment of a contract to 

carry goods from London to Bath, is supported by 
evidence of a contract to carry from Westminster 
to Bath ; London must be taken in the enlarged 
& popular, not limited sense. — Beckford v . 
Crutwell (1832), 5 C. & P. 242 ; 1 Mood. & R. 
187, N. P. 

Annotations: — Reid. Simpson v. Margltson (1847), 11 Q. B. 
23 ; Wallace v. A.-G. (1864), 33 Beav. 384 ; Bruner v. 
Moore, [1904] 1 Ch. 305. 

827. Words used in a commercial document — 
Acquire a commercial meaning.] — The first ques- 
tion we have to determine is, what is the ordinary 
meaning of the words used in the warranty among 
mercantile men engaged in the business of marine 
insurance ? If the words used are so general 
as to be capable of two constructions, then you have 
a right to look at the object with which they were 
inserted to see the meaning which men engaged in 
this business would give them (Lord Esher, 

M. R.). — Hart v. Standard Marine Insurance 

Co., Ltd. (1889), 22 Q. B. D. 499 ; 58 L. J. Q. B. 
284 ; 60 L. T. 649 ; 37 W. R. 366 ; 6 T. L. R. 229 ; 
6 Asp. M. L. C. 368, C. A. ' 

•• BritUh & Foroi *“ 

g28. .] — Expressions in a document 

addressed to commercial men should be construed 
in the sense in which ordinary men of business 
would understand them. — Re Land Securities 
Co., Ex p. Farquhar, [1896] 2 Ch. 320; 65 
L. J. Ch. 587 ; 74 L. T. 400 ; 44 W. R. 514 ; 
12 T. L. R. 373; 40 Sol. Jo. 500, C. A. 

Annotation : — Mentd. National Provident Institution v 
Brown, Brown v. National Provident Institution, Provident 
Mutual Life Aasce. Assocn. v. Ogston, Ogaton v. Provident 
Mutual Life Assce. Assocn., [1920] 3 k. B. 35. 


.j — xvespts. contracted witn apptts. 

not to “ erect or assist, or be in any way concerned 
or interested in the erection of or use of freezing 
works at Bluff,” & thereafter contracted with W. 
first to purchase all frozen meat produced at his 
works at Bluff, & secondly to purchase his works 
at the expiration of their contract with applts., 
together with additional works to be completed 
by that date : — Held : neither of these contracts 
with W. was a breach of the contract with applts., 
by the true construction whereof use means the 
manufacturing use, & does not include the uses 
contemplated by respts. in either of their purchases. 
— Southland Frozen Meat & Produce Export 
Co., Ltd. v . Nelson Brothers, Ltd., [1898] 
A. C. 442 ; 67 L. J. P. C. 82 ; 78 L. T. 363, P. C. 

830, ,] — Cattermoitl v. Jared (1909), 

53 Sol. Jo. 244. 


(5) By reasons of Context . 

831. General rule.] — The words of a specification 

are to be construed to their ordinary & proper 
meaning, unless it be shown by something m the 
context (which may be explained by evidence) 
that a different construction ought to be adopted. — 
Elliott v. Turner (1845), 2 C. B. 446 ; 15 

L. J. C. P. 49 ; 6 L. T. O. S. 219 ; 135 E. R. 1019, 
Ex. Ch. 

Anno tut i<rri8 : — Reid. Nickels v. Boss (1849), 8 C. B. 679 ; 

He London Corpn. & Tubbs’ Contract, [1894] 2 Ch. 524. 

832. Context excluding probability of ordinary 
meaning.] — The word “ child ” in a deed or will, 
must be construed in its primary legal sense “ legiti- 
mate child,” if, in any possible event, the word 
thus construed might have a sensible operation. 
But the context, or extrinsic circumstances render- 
ing it impossible otherwise to satisfy the word, 
may let in the secondary sense. — Dover v. 
Alexander (1843), 2 Hare, 275 ; 12 L. J. Ch. 
175; 7Jur. 124; 67 E. R. 114. 

Annotations Refd. He Saville’s Trusts (1866), 14 W. R. 

603. Mentd. Boll v. Alexander (1847), 6 Hare, 543. 

833. .] — Mallan V. May, No. 782, ante. 

834. .] — In construing a contract we ought 

to read the words in their ordinary sense & not 
depart from it unless it is perfectly clear from 
the context that a different sense ought to be 
put on them (Pollock, C.B.). — Caine v. Horsfall 
(1847), 1 Exch. 519 ; 71 L. J. Ex. 25 154 E. R. 

221. 

835. J — When it is clear from the context 

of an instrument in what sense words are used in 


that instrument, the sound rule of construction 
is to attribute to them that meaning, even though 
the words be technical & have technically a different 
meaning ; for it is only so that you can effectuate 
the intention (Coleridge, J.). — Graham v. Ewart 
1856), 1 H. & N. 550 ; 26 L. J. Ex. 97 ; 28 
L. T. O. S. 174 ; 21 J. P. 150 ; 3 Jur. N. S. 163 ; 
156 E. R. 1320, Ex. Ch. ; affd* sub nom. Ewart 
v. Graham (1859), 7 H. L. Cas. 331, H. L. 
Annotations : — Apld. Musgrave v . Forster (1871), L. It. 6 
Q. B. 590. Refd. Jeffryest?. Evans (1865), 19 C. B. N. S. 
246 ; Leoonfleld v. Dixon (1867), L. R. 3 Exch. 30; 
Sowerby v. Smith (1874), L. R. 9 (’. P. 521 ; Rogers t\ 
St. Germans Union (1876). 35 L. T. 332. Mentd. Bruce 
v. Helliwell (1860), 5 H. & N. 609 ; Blades v . Higgs (1865), 
11 H. L. Cas. 621 ; Hilton Sc Walkerfleld Overseers v . 
Bowes Overseers (1866), L. R. 1 Q. B. 359 : Devonshire 
v, O'Connor (1890), 24 Q. B. D. 468 ; Fitzhardinge v. 
Purcell (1908), 99 L. T. 154. 


838. .] — The safer & wiser course for a ct. 

of justice is to follow the plain literal meaning & 
interpretation of the words used unless it can clearly 
find in some other part of the instrument a rule 
for their construction that overrules the obligation 


. part III. SECT. 3, SUB-SECT. 8.— B. (b). 

832 L Context excluding probability of ordinary meaning .] — Quinn v. Shields (1877), I. R. 11 C. L. 254.— IR. 
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Sect. 8 . — Btdes of construction: Sub-sect, 8, B. (6) 

<fc (c) <fc C.] 

of abiding by the literal meaning, & enables one 
to give a more or less extended, interpretation of 
the words (Lord Westbury). — Great Western 
By. Co. (Directors, etc.) v . Rous (1870), L. R. 
4 H. L. 050 ; 89 L. J. Ch. 653 ; 23 L. T. 300 ; 
85 J. P. 610 ; 19 W. R. 109, H. L. 

Annotation : — Mentd. Wright v. Pitt (1870), L. R. 12 Eq. 
408. 

887. .] — Musgrave v . Forster (1871), 

L. R. 0 Q. B. 590 ; 40 L. J. Q. B. 207 ; 24 L. T. 
014 ; 85 J. P. 820 ; 19 W. R. 1141. 

Annotation : — Mentd. Musgrave t?. Inclosure Comrs. (1874), 
L. H. 9 Q. B. 162. 

888 . .] — In construing instruments I have 

always followed the rule laid down by the House of 
Lords in Orey v. Pearson , No. 780, ante, which is 
to construe the instrument according to its literal 
import unless there is something in the subject 
or context which shows that that cannot be the 
meaning of the words (Jessel, M.R.). — Lowther 
v . Bentinck (1874), L. R. 19 Eq. 100 ; 44 L. J. Ch. 
197 ; 31 L. T. 719 ; 23 W. R. 150. 

Annotations .—Mentd. Re Breeds' Will (1875), 1 Ch. D. 226 ; 
Me Brittle bank, Coates v. Brittlebank (1881), 30 W. R. 99 
Me Prioe (1887), 34 Ch. D. 603 ; Re Stanger, Moorsom v, 
Tate (1891), 60 L. J. Ch. 326 ; Molyneux v. Fletcher, 
[1898] 1 Q. B. 648. 

889. .] — I think that the true rule of con- 

struction is to construe the language of the instru- 
ment-according to its ordinary meaning, giving 
to technical terms their technical meaning, unless 
we find a context such as to convince the mind 
that the ordinary rules of construction which would 
be applied to the original expressions standing 
alone ought not to be applied (Jessel, M.R.). — 
The maxim that a grant in which there is any 
obscurity or difficulty must bo construed most 
strongly against the grantor has no application 
at the present time (Jessel, M.R.). — Taylor v . 
St. Helens Oorpn. (1877), 0 Ch. D. 204 ; 40 
L. J. Ch. 857 ; 87 L. T. 253 ; 25 W. R. 885, C. A. 

840. .] — Postmaster-General v. Great 

Western Ry. (1889), 6 T. L. R. 714, H. L. 

841. .] — Contracts ought to be construed 

according to the primary & natural meaning of 
the language in which the contracting parties have 
chosen to express the terms of their mutual agree- 
ment. But there are exceptions to the rule. 
One of these is to be found in the case where the 
context affords an interpretation different from 
the ordinary meaning of the words ; & another 
in the case where their conventional meaning is 
not the same with their legal sense. In the latter 
case, the meaning to be attributed to the words of 
the contract must depend upon the consideration 
whether, in making it, the parties had or had not 
the law in their contemplation (Ix>rd Watson). — 
M'Cowan v. Baine, The Niobe, [1891] A. C. 401 ; 
06 L. T. 502 ; 7 Asp. M. L. C. 89, H. L. 

Annotations : — Reid. Me Marietta 8c Ocean Aoctdents & 
Guarantee Oorpn., [1991 ] 2 K. B. 792 ; Fenwiok v. Merchants* 
Marine Insce., [1914] 3 K. B. 827 ; Glamorgan Coal Co. 
v. Glamorganshire Stand lug Joint Committee, Powell 
Duffryn Steam Goad Co. v. Same J1 915] 1 K. B. 471. Mentd. 
The Devonian (1901), 70 L. J. P. 66; The Devonshire 
(1912), 81 L. J. P. 94 ; Bennett S.S. Co. v, HuU Mutual 
S.S. Protecting Soo., [1914] 3 K. B. 57. 


842. Ordinary meaning violating intention of 
parties.] — The word “from " may mean cither < 
inclusive or exclusive, according' to the context - 
8c subject-matter, & the ct. will construe it so as j 
to effectuate the deeds of parties, & not to destroy 
them. — Pugh v . Leeds (Duke) (1777), 2 Cowp. 
714 $ 98 E. R. 1328. 

Annotations .—Apld. Do© d. Cox v. Day (1809), 10 East, 
427. Conid. EnSfeh*. Cliff, [1914)2 Ch. 376. Befd. R, 
v. Gamlingay (1790), 3 Term Rep. 513 ; Ex p. Fallon 
(1793), 5Torm Rep. 283 ; Watson v. Pears (1809), 2 


Camp. 294 : Welch v. Fisher (1818), 2 Moore, C. P. 378 ; 
Oockell v. Gray (1822). 6 Moore, C. P. 483 ; Aokland v. 
Lutley (1839), 9 Ad. 8c El. 879 ; Kerr v. Jeston (1842), 

n -w ' . n -r n 1 -r - /. nwA\ T n * TO— 


848. .] — Robertson v. French, No. 020, 

ante . 

844. .1 — Hume v. Rundell, No. 720, ante . 

845. .1 — Grey v. Pearson, No. 788, ante . 

840. .] — Words are to be construed accord- 
ing to their plain ordinary meaning, unless the 
context shows them to have been used in a different 
sense, or unless the rule, if acted on, would lead to 
some manifest absurdity or incongruity. — Rhodes 
v . Rhodes (1882), 7 App. Cas. 192 5 51 L. J. P. 0. 
53 ; 40 L. T. 403 ; 30 W. R. 709, P. 0. 

Annotations: — Reid. Evans v. Ball (1882), 47 L. T. 165. 

Mentd. In the goods of Boehm, [1891] P. 247 ; Karunaratne 

v. Ferdinandus, [1902] A. C. 405. 


(c) If leading to Absurdity , Inconsistency, 
Inconvenience or Repugnancy, 

847. Absurdity.] — In construing a deed, we 
must adopt the established rule of construction, to 
read the words in their ordinary & grammatical 
sense, &* to give them effect unless such a con- 
struction would lead to some absurdity or incon- 
venience, or would be plainly repugnant to the 
intention of the parties, to be collected from other 
parts of the deed (Parke, B.). — Bland v, Crowley 
( 1851), 0 Exch. 522 ; 0 Ry* & Can. Cas. 750 ; 20 
L. J. Ex. 218; 17 L. T. O. S. 207 ; 155 E. R. 050. 
Annotations : — Reid. Preston v. Liverpool, Manchester 8c 

Newcastle-on-Tyne Junction Ry. (1851), 1 Sim. N. S. 
586 ; Gage v. Newmarket Ry. (1852), 18 O. B. 457. Mentd. 
South Yorkshire Ry. & Itivor Dun Co. v. G. N. Ry. 
(1853), 9 Exch. 55. 

848. .] — Grey v. Pearson, No. 786, ante, 

849. .] — (1) In construing all written in- 

struments, the grammatical & ordinary sense of 
the words is to be adhered to, unless that would 
lead to some absurdity, or to some repugnance or to 
some inconsistency with the rest of the instrument, 
in which case the grammatical or ordinary sense 
of the words may be modified, so as to avoid that 
absurdity, repugnance or inconsistency, but no 
further (Lord Wensleydale). 

(2) If technical words are used, by whomsoever 
they are written, they must be considered as used 
with their technical meaning (Lord Wensleydale). 
— Thellusson v, Rendlesham (1859), 7 H. L. Cas. 
429 ; 28 L. J. Ch. 948 ; 11 E. R. 172 ; sub nom. 
Thellusson v, Robarts, Hare v, Robarts, 
Rendlesham v. Robarts, 33 L. T. O. S. 379 ; 
5 Jur. N. S. 1031 ; 7 W. R. 503, H. L. ; affg. 8. C. 
sub nom. Rendlesham (Lord) v. Robarts (1856), 
23 Beav. 321. 

Annotations: — As to (1) Conad. Rhodes v. Rhodes (1882), 
7 App. Cas. 192. Apld. Me Northen*s Estate, Salt v. 
Pym (1884), 28 Ch. D. 153. As to (2) Reid. Richards v. 
Davies (1862), 13 C. B. N. S. 69. Generally, Mentd. Di 
Sora v. PhlUipps (1863), 2 New Rep. 553 ; K. v . Sunder- 
land JJ. (1001), 85 L. T. 183. 

850. .] — Lucena v. Lucena, No. 818, ante. 

851. .] — Rhodes v. Rhodes, No. 840, ante. 

852. .1 — You may depart from the literal 

meaning of the words, if reading the words literally 
leads to an absurdity (Jessel, M.R.). — Wallis 
v. Smith (1882), 21 Ch. D. 243 ; 62 L. J. Ch. 145 ; 
47 L. T. 389 ; 31 W. R. 214, C. A. 

Annotations: — Mentd. General Credit 8c Discount Co. v. 
Gh*g, (1883), 22 Ch. D. 549; Oatton r. Bennett (1884), 
5 1 L. T. 70 ; Re Russell, Scott 8c Wallis (1885), 54 L. J. Ch. 
948 ; Law v. Redditch L. B., [1892] 1 Q. B. 127 ; Barton 
v. C&pewell Continental Patents Co. (1893), 68 L. T, 857 ; 
Ward v. Monaghan (1895), 11 T. L. R. 529 ; Willson v. 
Love [1896] IQ. B. 626 ; Stegmann v. O’Connor (1899), 
80 L. T. 234 : Pye v. British Automobile Commercial 
Syndicate. [1906] 1 K. B. 425 : Dewar v. Min toft, [1912] 
2 K. B. 373 : Dunlop Pneumatio Tyre Co. v. New Garage 
8c Motor Co., [1915] A. C. 79. 
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853* Inconsistency.] — If the provisions are 
clearly expressed 8s there is nothing to enable the 
ct. to put upon them a construction different frqpa 
that which the words impart, no doubt the words 
must prevail ; but if the provisions & expressions 
be contradictory, & if there be grounds, appearing 
upon the face of the instrument, affording proof 
of the real intention of the parties, then that 
intention will prevail against the obvious & 
ordinary meaning of the words. If the parties 
have themselves furnished a key to the meaning of 
the words used, it is not material by what ex- 
pressions they convey their intention (Lord 
Cottenham, C.). — Lloyd v. Lloyd (1837), 2 
My. & Or. 102 ? Donnelly, 187 5 6 L. J. Ch. 135 ; 
1 Jur. 69 5 40 E. II. 613, L. C. 

AnnotcUiona : — Mentd. Hobson v. Forraby (1846), 2 Coll. 

412 ; Campbell v. Ingllby (1856), 21 Beav. 567. 

854. .] — Grey v. Pearson, No. 786, ante. 

855. .] — Thellusson v. Rendlesham, No. 

849, ante. 

856. Inconvenience.] — B land v. Crowley, No. 
847, ante. 

857. .] — The golden rule is that words 

must receive their natural meaning, unless there be 
something to show that they are senseless or are 
opposed to the general scope & intent of the 
instrument, if naturally interpreted, or, unless 
there be some great reason of convenience why. they 
should be otherwise interpreted than according to 
their natural meaning (Bramwell, B.). — Fowell 
v. Tranter (1864), 3 H. & C. 458 ; 11 L. T. 317 ; 
13 W. R. 145 ; 159 E. R. (510 ; sub nom. Fowell 
v. Franter, 34 L. J. Ex. 0. 

858. Especially in document ambiguous.] — 

The argument of inconvenience is a very strong 
argument where the construction of a document is 
ambiguous — where it is fairly open to two con- 
structions. Then the argument of inconvenience, 
like the argument of absurdity, may be used with 
great force ; but when the construction is clear 
beyond controversy, it is no answer to say that there 
are some consequences of that construction which 
will cause inconvenience & were probably not 
contemplated by the framers of the docu- 
ments (Jessel, M.R .). — Re Alma Spinning Co., 
Bottomley’s Case (1880), 16 Ch. D. 681 ; 50 
L. J. Ch. 167 5 43 L. T. 620 ; 29 W. R. 133. 
Annotations: — Refd. York Tram. Co. v. Willows (1882), 8 

Q. B. D. 685 ; Faure Electric Accumulator Co. v. Phillipart 

(1888), 58 L. T. 525. 

859. Repugnancy.] — B land v. Crowley, No. 
847, ante. 

860. .] — Grey v. Pearson, No. 780, ante . 

861. .] — Thellusson v. Rendlesham, No. 

849, ante. 

862. .] — Fowell v. Tranter, No. 857, ante. 

C. Technical Words. 

863. Technical words given their technical 
meaning.] — Graham v. Ewart, No. 835, ante. 

864. .] — Thellusson v. Rendlesham, No. 

849, ante. 


866 . .] — Taylor v. St. Helens Corpn., 

No. 839, ante. 

866 . .] — Holt & Co. v. Collyer, No. 792, 

ante. 

867. .] — Willmott v. London Road Car 

Co., Ltd., No. 822, ante. 

868. « Seised.”] — “ Seised,” being a 

purely technical word, must be construed according 
to its technical meaning. — Leach v . Jay (1878), 9 
Ch. D. 42 ; 47 L. J. Ch. 870 ; 39 L. T. 242 ; 27 
W. R. 99, C. A. 

Annotations : — Consd. Basset v . St. Levon (1894), 71 L. T. 
718 : Re Gosselin, Gosselin v. Gossolin, [1906] 1 Ch. 120. 
Reid. Smith v Butcher (1878). 10 Ch. D. 113 : Re Fraser, 
Lowther v. Fraser (1904), 91 L. T. 48. Mentd. Copestako 
v. Hoper, [1907] 1 Ch. 306; Re Norman, Thaokray v. 
Norman (1914), 111 L. T. 903. 

869. Construed more strictly in deed than in 
will — Technical words of limitation.] — In deeds 
it is necessary to make choice of apt words of 
conveyance, but wills are always taken favourable, 
& the intent of the testator is to be considered. — 
Mandy v. Mandy (1734), Kel. W. 297 ; Fitz-G. 
70 ; 25 E. R. 624 ; sub nom. Manby v. Manby, 2 
Barn. K. B. 202 ; sub nom. Maudy v . Maudy, 
Lee temp. Hard. 142 ; sub nom. Maundy v. 
Maundy, 2 Sira. 1020. 

Annotation : — Mentd. A.-G. v. Moyriok (1750), 2 Vos. Sen. 44. 

870. .] — Barker v. Freeman (1772), 

Lofft, 31 ; 98 E. R. 516. 

871. .] — A deed is construed more 

strictly than a will according to the legal import of 
•the words. — Baylky v. Morris (1799), 4 Ves. 788 ; 
31 E. R. 408. 

Annotations: — Mentd. Chambers v. Taylor (1837), 2 My. & 
Cr. 376 ; Re Davison’s Settlmt., Cattermolo Davison v. 
Munby, [1913] 2 Ch. 498. 

872. .1 — To justify the ct. in restrict- 

ing a limitation by deed to trustees “ & their 
heirs,” without words restricting it to the lives of 
preceding tenants for life, upon trust to presorve 
contingent remainders, to an estate pur autre vie , 
it must be shown that the intention of the parties, 
as manifested by the deed, cannot be carried into 
effect, unless the limitation be so restricted. 
Distinction in this respect between deeds & wills. 
In the latter, a greater latitude is allowed in the 
construction of legal terms, the testator being 
supposed inops consilii. — Lewis v. Rees (1856), 
3K.&J. 132 ; 26 L. J. Ch. 101 ; 28 L. T. O. S. 
229 ; 3 Jur. N. S. 12 ; 5 W. R. 96 ; 69 E. li. 
1052. 

Annotation: — Mentd. Cooper v. Kynock (1872), 7 Ch. App. 
398. 

873. Precedents may be cited to explain.] — 

Robinson v. Evans, No. 770, ante. 

Of time.] — Sec Time. 

In conveyance of real property — Words of con- 
veyance & limitation.] — See Real Property & 
Chattels Real ; Sale of Land. 

Admission of Extrinsic evidence to explain.] — 

See Sect. 4, post. 


PART III. SECT. S, SUB-SECT. 8.— 
B. (o). 

889 i. Repugnancy .} — The words of a 
contract were that “ the parties hereto, 
tor themselves, their exors. & admini- 
strators & successors respectively, 
mutually covenant ” : — Held : the 
words must be interpreted as meaning 
that the. parties covenanted for them- 
selves Sc their ezors. Sc administrators, 
only, for the defts. The parties, 
therefore, did not covenant for their 
assigns ; but the omission of the word 
“ assigns ” did not necessarily make the 
contract unassignable ; Sc the nature 
of the contract coupled with the absence 
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of the word “ assigns," did npt, having : S. C. R. 607.— CAN. 
regard to the subsequent oonduot of 
the parties Sc all the circumstances, ! 
show an intention that the contract I 
should be performed by the parties ! 
only. — Paterson t>. Canadian Pacific ; 

Timber Co. (1910), 14 W. L. R. 508.— J 


f. Uncertainty .] — An offer was ac- I 
°®Pted by C., for himself or assigns : j 
— : avoid holding the contract ! 

void tor uncertainty as to the pur- '• 
chaser s^ identity, the word "or" j 
should be read as “ and." — C leroctk 1 
v. Vivian (H. H.) Sc Co. (1909), 41 . 


863 L Technical words have their 
technical meaning .] — By a grant of an 
island, “ with all the contiguous Bmall 
islands that are Joined to, or connected 
with the said island by a beach or 4 
shoal dry at low water," an island 
that is connected with the principal 
one by a shoal which is only dry at 
extraordinary tides, will not pass. 

« Low water " means low water at 
ordinary tides. — D oe d. Fry v. Hill 
( 1853), 2 All. 587.— CAN. 
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Sect. 3 . — Rules of construction: Sub-sects. 9 & 10, 

41 

Sub-sect. 9. — Verba generally restringuntur 

AD HABILXTATEM REI VEL APTCTUDINEM PERSONS. 

874. Statement of rule.] — If a deed relates to a 
particular subject only, general words in it shall be 
confined to that subject. — Thorpe v. Thorpe 
(1701), 1 Ld. Raym. 235, 602 ; Holt, K. B. 28 ; 
1 Lut. 245 5 12 Mod. Rep. 455 ; 91 E. R. 1054, 
1341. 

Annotations : — Apld. Foakes v. Beer (1884), 9 App. Cas. 005. 
Mental. Lock v. Wright (1722), 8 Mod. Hep. 40 ; Russon 
v . Coleby (1784), 7 Mod. Rep. 238 j Aoherley v. Vernon 
(1739), W files, 153; Johnston v. Wilson (1741), 7 Mod. 
Rep. 845 ; Terry v. Duntee (1795), 2 Hy. Bl. 389 ; Camp* 
hell v. Jones (1796), 6 Term Rep. 570 ; Morton r. Lamb 
(1797), 7 Term Rep. 125; Simone v. Farron (1834), 1 
Bing. N.C. 272; Smith v. Keating (1848), 6 C. B. 130; 
Manby v . Cromonini (1851), 6 Exch. 808. 

875. .] — A demiso of premises in West- 

minster late in the occupation of A. particularly 
describing them, part of which was a yard, does not 
pass a cellar situate under that yard which was then 
in the occupation of B. another tenant of the 
lessor, & the lessor, in an ejectment brought to 
recover the cellar, is not estopped by his deed from 
going into evidence, to show that the cellar was 
not intended to be demised. 

The construction of all deeds must be made 
with reference to their subject-matter, & it may 
be necessary to put a different construction on 
leases made in populous cities from that on those 
made in the country (Ashurst, J.). — Doe d. 
Freeland v . Burt (1787), 1 Term Rep. 701 ; 99 
E. R. 1330. 

Annotations: — Mentd. Whittington r. Cordcr (1852), 20 
L. T. O. S. 175 ; Martyr v. Lawronce (1864), 2 Bo G. J. & 
Sm. 301 ; Devonshire v. Pattlnson (1887), 20 Q. B. D. 263 ; 
Thomas e. Owen (1887), 20 Q. B. D. 225. 

876. .] — In construing words it is proper 

to consider first what is their meaning m the 
largest sense which according to the common use 
of language belongs to them ; & if it should appear 
that that sense is larger than the sense in which 
they must be understood in the instrument in 
question, secondly, what is the object for which 
they are used. They ought not to be extended 
beyond their ordinary sense in order to com- 
prehend a case within their object, for that would 
he to give effect to an intention not expressed ; 
nor can they be so restricted as to exclude a case 
both within their object & within their ordinary 
sense, without violating the fundamental rule 
which requires that effect should be given to such 
intention of the parties as they have used fit 
words to express (Maulk, J.). — Borradaile v. 
Hunter (1843), 6 Man. & G. C39 ; 5 Scott, N. R. 
418 : 12 L. J. C. P. 225 ; 1 L. T. O. S. 170 ; 7 
J. P. 256 ; 7 Jur. 443 ; 134 E. R. 715. 

Annotations : — Mentd. Dormay v. Borrodaile (1845), 6 


L. T. O. 8. 215 ; CUft r. Sohwabe (1846), 3 O. B. 437 * 
Dufaur v. Professional Life Insce. (1858), 4 Jur. N. 8. 841 ; 
White v. British Empire Mutual Life Aseoe. (1868), 38 
L. J. Ch. 53 ; Taubman v. Pacific Steam Navigation Co. 
(1872), 26 L. T. 704. 

877 . ,] — The rule alike of good sense & 

grammar & law is, that general words are to be 
restrained to the subject-matter with which the 
speaker or writer is dealing (Willes, J.). — 
Chorlton v . Lings (1808), L. R. 4 C. P. 374 ; 1 
Hop. & Colt, 1 ; 38 L. J. C. P. 25 ; 19 L. T. 534 ; 
32 J. P. 824; 17 W. R. 284. 

Annotations : — Reid. A.-G. v . Liverpool Corpn., [1922] 1 Ch. 
211. Mentd. Chorlton v. Kessler (1869), L. R. 4 C. P. 397 ; 
Stowo c. Jolllffe (No. 2) (1874), 43 L. J. C. P. 265 ; Beres- 
ford-Hopev. Sandhurst (1889), 23 Q. B. D. 79; De Sousa 
v. Cobden (1891), 65 L. T. 130 ; Drax v. Ffooks (1895), 12 
T. L. R. 34 : Nairn v. St. Andrews University, [19091 
A. C. 147 ; Be Royal Naval School, Seymour v. Royal 
Naval School (1910), 79 L. J. Ch. 366 ; Bebb v . Law Soo. 
^1913), 83 L. J. Ch. 363 ; Rhondda’s Claim, [1922] 2 A. C. 


878. Application of rule — Words in a release.] — 

Cherbury (Baron) v . Mountague (1073), Cas. 
temp . Finch. 117 ; 23 E. R. 03. 

879. .] — It is a principle long sanc- 

tioned in cts. of equity that a release cannot apply 
or be intended to apply to circumstances of which 
a party had no knowledge at the time he executed 
it (Pollock, O.B.). — Lyall v . Edwards (1801), 
6 H. & N. 337 ; 30 L. J. Ex. 193 ; 158 E. R. 139. 


Annotations: — Held. Moore v. WeBton (1871), 25 L. T. 542. 
Mentd. Be Joint Stock Trust & Finance Corpn. (1912), 56 
Sol. Jo. 272. 


880. Covenant to work efficiently — 

Reference to subject-matter — & character of 
defendant.] — The covenant to work efficiently must 
be construed with a reference to the subject- 
matter & the character of defts. The maxim of 
Lord Bacon applies to this case : Verba generalia 
rcstringuniur ad habilitatem rei vel personam 
(Parke, B.). — West London Ky. Co. v. London 

6 North Western Ry. Go. (1853), 11 C. B. 327 ; 

7 Ry. & Can. Cas. 477 ; 22 L. J. C. P. 117 ; 20 
L. T. O. S. 307 ; 17 Jur. 301 ; 138 E. R. 409, 
Ex. Ch. 

881. To enable deed to be held valid — 

Where otherwise void.] — If the words of the two 
clauses are to be read by themselves, separated & 
disjointed from the rest of the deed, they would 
seem to give the directors such a power as would 
enure to make the deed void ; but having regard 
to the maxim that “ general words may be aptly 
restrained according to the subject-matter or 
person to which they relate, it seems to me that 
we ought to put such a construction upon this deed 
as to make it valid. Generally speaking, a deed 
ought to be read as if there' were no Act of Parlia- 
ment affecting it in existence ; if, so construing it, 
it comes within the language of an avoiding 
statute, it must necessarily be held void 


PART HI. SECT. 8, SUB-SECT. 9. 


874 i. Statement of rule .) — In putting 
a construction, upon a deed the ct. 
will limit the primary significance of 
the general expressions in it hy the 
purposes for which it was executed, 
so far as those purposes can he dis- 
covered from the deed itself.— 
Houston v. Barry (1843), 5 1. Eq. R. 
294. — IR. 


878 i. Application of rule — Words in 
a release , h— Where a oo. with statutory 
authority to oonstruot a tramway 
acquires a strip of land from pltf., 
who thereupon grants a release for all 
damages which be might sustain hy 
reason of the construction 6c operation 
of the tramway, the general language 
of the release will be construed so as 
to restrict it to the matters in regard 
to which it has been granted with 
reference to the proper exercise of the 


powers of the co. & not so as to apply 
to injuries occasioned by the co.’s 
negligence. — H ounsome r. Vancouver 
Power Co. (1913), 18 B. C. R. 81 ; 
49 S. C. R. 430. — CAN. 


878 it. .) — General words 

used in a release must he confined to 
matters of the same nature & forming 
part of the transaction which the 

S orties had in view. — N eelanund 
ingh v. Hamidooddin (1882), 1. L. R. 
8 Calc. 576.— IND. 


g. Gift-} — Kalidas Mullick 

r. Kanhaya Lal Pundit (1884), 
I. L. R. 11 Calc. 121 ; L. R. 11 Ind. 
App. 218.— IND. 


880 i. Covenant to work effi- 

ciently — Reference to subject-matter — 
dt local conditions .] — A covenant to 
work a coal mine according to the best 
& most approved manner is to he 
interpreted with reference to the 


subject-matter & local conditions.— 
Mere wether v. Scottish Australian 
Mining Co., Ltd. (1907), 4 C. L. R. 
953.— AUS. 

h. Covenant to indemnify .) — 

Pltf. chartered a ship of C. for seven 
years. He then entered into partner- 
ship with deft. & one year before the 
expiration of the charterparty the 
partnership was dissolved. Upon the 
dissolution deft, covenanted with 
pltf. “ generally & without exception 
to save pltf. harmless from the charter- 
party 6c from all obligations thereof ” : 
— Held: in the circumstances of the 
oase, this would mean rather without 
exoeption as to the description of 
claim, than as to time, 6c defts. would 
be liable only for money accruing due 
under it during their co-partnership, 
6c thenoe to the expiration of the 
charter. — J ones v. walker (1831), 
9 U. C, R. 138.— CAN. 
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(Wiixes, J.). — Moore v. Rawlins (1869), 6 
0. B. N. S. 289 ; 28 L. J. 0. P. 247 ; 33 L. T. O. S. 
205 ; 23 J. P. 566 ; 6 Jur. N. S. 941 5 141 E. R. 
467. 

Annotations : — Mentd. Re East Kongsberg Co., Bigg’s Case 
(1865), L. R. 1 Eq. 309; Re Asiatic Banking Corpn., 
Ex p. Collum (1869), 39 L. J. Ch. 59 ; Crowther v. Thorley 
(1883), 48 L. T. 644 ; Re Jones, Clegg v, Ellison, [1898] 2 
Ch. 83 ; Re Russell Institution, Figgins u. Baghino, [18981 
2 Ch. 72. 


See Bonds, Yol. VII., p. 182, Nos. 200-205. 

Recitals governing operative part.] — See Sect. 8, 
post. 

Bonds.] — See Bonds, Vol. VII., pp. 183, 

184, Nos. 212-224. 

Bills of sale.] — See Bills of Sale, Vol. 

VII., pp. 74, 75, Nos, 427-430. 

Ejusdem generis rule.] — See Sub-sect. 10, post. 

General meaning of words.] — See Sub-sect. 8, 
ante. 

Particular meaning of words.] — See Titles 
passim, & Words & Phrases. 


Sub-sect. 10. — Ejusdem generis Rule. 

A . In General . 

882. Object of rule.] — The ejusdem generis rule 
is a canon of construction only. The object is 
to find out the intention of the parties. The 
instrument, the nature of the transaction, & the 
language, must all have due regard given to them, 
& the intention of the parties is to be ascertained 
by the consideration of their language in accordance 
with its ordinary So natural meaning (Hamilton, 
J.). — Thorman v. Dowgate S.S. Co., Ltd., [1910] 

I K. B. 410 ; 79 L. J. K. B. 287 ; 102 L. T. 242 ; 

II Asp. M. L. 0. 481 ; 15 Com. Cas. 07. 

Annotations : — Held. France, Fenwick v . Spademan (1912), 

108 L. T. 371 ; Jenkins v. Walford (London) (1917), 87 

L. J. K. B. 136; S.S. Magnhikl v. McIntyre, [1920J 3 

K. B. 321. Mentd. Akt. Frank v. Nam a qua Copper Co. 

(1920), 90 L. J. K. B. 36. 

883. General words following specific enumera- 
tion of particular instances — Confined to instances 
of same nature.] — One by deed in consideration of 
love So affection to his name, blood, etc., & for 
settling the one undivided moieties of his manors, 
lands, etc., thereinafter mentioned grants the said 
undivided moieties, particularly describing them, 
together with all other his lands, tenements, 


So hereditaments in the kingdom of Ireland : 
habendum the said undivided moieties before 
granted, together with all other his estate in the 
kingdom of Ireland, to A. to the several uses there- 
inafter declared, So for no other use whatsoever 5 
So then declares the uses of the undivided moieties 
only ; — Held : the grantor did not intend to pass 
any lands but the undivided moieties ; So suppos- 
ing the sweeping clause did extend to any other 
lands, yet no use being declared of them, they 
descend to the heir at law. 

It is very common to put in a sweeping clause ; 
& the use So object of it in general is to guard 
against any accidental omission ; but in such cases 
it is meant to refer to estates or things of the same 
nature or description with those that have been 
already mentioned (Lord Mansfield, C.J.). — 
Moore v. Maorath (1774), 1 Cowp. 9 ; 98 E. R. 939. 
Annotations : — Conid. Cholmondey v . Clinton (1820), 2 
Jac. & W. 1 ; Crompton v. Jarratt (1885), 30 Ch. D. 298. 
Refd. Pomfrot v. Perrlng* (1854), 18 Boav. 618 ; Rooke v. 
Kensington (1856), 2 K. & J. 753 ; Farrall v. Hilditch 
(1859), 5 C. B. N. S. 841 ; Barratt v. Wyatt (1862), 30 
Bear. 442 ; Young v. Smith (1865), L. R. 1 Eq. 180 ; 
Jonnor v. Jennor (1866), L. It. 1 Eq. 361 ; Francis v. 
Minton (1867), L. R. 2 C. P. 543. Mentd. Doe d. Pell v. 
Jeyes (1830), I B. & Ad. 593 ; Doo d. Howell r. Thomas 
(1840). 1 Man. U G. 335 ; Noam v. Mooraora (1866), 36 
L. J. Ch. 274. 

884. .] — It is a general rule of 

construction that, where a particular class is 
spoken of So general words follow, the class first 
mentioned is to be taken as the most compre- 
hensive So the general words treated as referring 
to matters ejusdem generis with such class 
(Pollock, C.B.). — Lyndon v. Standbridge (1857), 
2 H. So N. 45 ; 26 L. J. Ex. 386 ; 29 L. T. O. S. 
Ill 21 J. P. 327 ; 5 W. R. 590 ; 157 E. R. 19. 
Annotations : — Refd. Re Layard, Layard v. Bossborough 

(1916), 85 L. J. Ch. 505. Mentd. London & Provincial 
Laundry Co. v. Wiilesdon L. B., [18921 2 Q. B. 271. 

885. .] — Where, after a specific 

enumeration of different subjects, general words 
are added, the general words are to be confined 
to subjects ejusdem generis (Lord Campbell, C.). — 
Clifford v. Arundell (1860), 1 I)e G. F. So J. 
307 ; 45 E. R. 378, L. 0. 

886. .] — General words following 

specific words are ordinarily construed as limited 
to things ejusdem generis with those before enu- 
merated (Erle, C.J.). — Harrison v . Blackburn 


PART III. SECT. 3, SUB-SECT. 10. — A, 

8S3 I. General words following specific 
enumeration of particular instances — 
Confined to instances of same nature. ] — 
A statutory grant of lands, ** including 
all coal, coal oil, ores, stones, clay, 
marble, slate mines, minerals, 8c sub- 
stances whatsoever, thereupon, therein, 
thereunder,** does not Include the 
precious metals. — B ainbripgk v. Es- 
quimaux' So Nanaimo Ry. Co. (1896), 
4 B. C. R. 181 ; affd., (1896] A. C. 561 ; 
65 L. J. P. C. 98; 75 L. T. Ill; 12 
T. L. R. 597, P. C.— CAN. 


883 ii. .] — By agreement 

between the city Sc the co., the former 
was to have the option of purchasing 
Sc acquiring ** tno works, plant, 
appliances & property of the co. used 
for light, heat, 8c power purposes,** at 
a price to be fixed by arbn. The 
arbitrators, in fixing the value of the 
works, plant, appliances, Sc property, 
included nothing for the earning power 
or franchise Sc rights of the co. : — 
Held : they were right, for by the fair 


generis applying. — Re Kingston Sc 
Kingston Light, Heat, Sc Power Co. 
(1902), JO.LR. 637 ; 22 C. L. T. 
181 ; 1 O. W. R. 194 ; 2 O. W. R. 55 ; 
J. — VOL. XVH. 


3 O. W. R. 709 ; affd., 50 L. R. 348.— 

CAN. 


883 iii. .1— Defts. had exe- 

cuted agreements authorising pltfs. 
in the event which happened “ to take 
possession of any money or other 
proporty ** which pltfs. might find 
belonging to defts.. Sc “ to sell such 
goods or property ** & take such other 
proceedings as pltfs. might deem best 
for recovering the amount of the 
payment made under guarantee bonds 
issued for defts., & expenses, etc. 
The agreements also contained the 
following ; “ The undersigned agrees 
to do & execute any deed or thing that 
the co. may deem to be necessary in 
order to give the 00 . the rights Sc powers 
herein expressed or intended to bo 
given.** The agreements were on 
printed form prepared by pltfs. : — 
Held : pltfs. were not entitled, under 
the agreements, to a lien on any real 
estate of defts. for the amount or their 
claim. Sc the words used should not be 
constructed to include land, the rule 
of ejusdem generis being applicable in 
this ease. — London Guarantee Sc 
Accident Co. t\ George (1906), 3 
W.L.R. 230: 16 Man. L. R. 132. — CAN. 


883 iv. .] — Barnard - 

Argue- Roth Stearns Oil Sc Gas Co., 
Alexandra Oil Sc Development Co. 
8c Canada Co. v . Farquharson (1912), 


23 O. W. R. 90 ; 28 T. L. It. 590 ; 
32 C. L. T. 843: 5 D. L. R. 297 ; 
[1912J A. C. 864 ; 107 L. T. 332.— CAN. 

883 v. — Defts. had con- 

tracted to sell Sc deliver to pltfs. 
salmon packed In tins. The contract 
provided against default in delivery 
arising from “ the packing being 
interfered with, or stopped, or falling 
short through the failure of fishing, 
or through strikes or lock-outs of 
fishermen or workmen or from any 
cause not under the control of the 
sellers.” The tins used were defective, 
8c during the resulting delay the run 
of salmon ceased Sc the sellers were 
unable to make delivery : — Held : 
the ejusdem generis rule applied. — 
Crispin 8c Co. v. Evans, Coleman 8c 
Evans, Ltd., [1922J 3 W. W. R. 204.— 
CAN. 

883 vi. .1 — Shaftesbury v. 

Wallace, [1897] 1 I. R. 381.— IR. 

833 vii. .) — Where one set 

of heads in the dispositive clause of a 
deed is expressed In general terms 8c 
concludes with a specific enumeration 
of separate subjects, it must be pre- 
sumed that it was intended to carry 
rights ejusdem generis with those 

E reviousfy described 8c disponed. — 
.ee v. Alexander (1883), 8 Add. Gas. 
853 : 10 R. (Ct. of Seas.) 91; . 20 
So. L. R. 877.— SOOT. 


T 
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Sect, 3 . — Rules of construction : Sub-sect. 10, A.] 


(1864), 17 0. B. N. S. 678 ; 6 New ftep. 90 ; 
84 L. J. 0. P. 109 ; 11 L. T. 463 ; 10 Jur. N. S. 
1131; 13 W. R. 136; 144 E. R. 272. 


Annotations : — Held. Mitcalfe v. Westaway (1864), 34 
L. J. C. P. 113 ; Debenham v. Dlgl “ 

Hawke v . Dunn, (1867) 1 Q. B. 

- Hands, (1893) 2 Ch. 75. 


(!87^28 L.jr. nO ; 


79. 


Wallis t>. 


887. .] - — General words, although 

introduced for the purpose of sweeping into the 
assurance everything which has been omitted by 
mistake, apply primd facie only to things ejusdem 
generis with those specifically enumerated. — 
Crompton v. Jarratt (1885), 30 Ch. D. 298 ; 54 
L. J. Ch. 1109 ; 53 L. T. 603 ; 33 W. R. 913, 
0. A. 

Annotations : — Consd. Be Durham, Grey r. Durham (1887), 
57 L. T. 164 ; Early v. Kathbono (1888), 67 L. J. Ch. 652 ; 
Re Hodgson, Taylor v. Hodgson, [1898] 2 Ch. 545. Refd. 
Southport & West Lancashire Banking Co. v. Thompson 
(1887), 68 L. T. 143. 

888. J — According to the ordinary 

rule of construction, general words are to be read 
ejusdem generis with the preceding particular words 
(Lord Esher, M.R.).-— Badcock v . Hunt (1888), 
22 Q. B. D. 145 ; 58 L. J. Q. B. 134 ; 00 L. T. 
314 ; 53 J. P. 340 ; 37 W. R. 205 ; 5 T. L. R. 148, 
C. A. 

Annotations : — Refd. Be Floyd, Floyd v. Lyons, [18971 1 Ch. 
633. Mentd. Bourne & Tant v. Salmon & Gluckstein, 
[1907] 1 Ch. C16. 

889. .] — When in a covenant the 

things ^particularly enumerated belong to one 
genus, such as landlord’s fixtures, general words 
which follow must be construed as applying only 
to things of the same genus. — Lambourn v . 
MoLellan, [1903| 2 Ch. 208 ; 72 L. J. Oh. 017 ; 
88 L. T. 748 ; 51 W. R. 594 ; 19 T. L. R. 529 ; 47 
Sol. Jo. 582, C. A. 

Annotations : — Refd. Slough Picture Hall Co. v. Wade, 
Wilson v. Novilo, Held (1916). 32 T. L. R. 542. Mentd. 
Re British Red Ash Collieries, [1920] 1 Ch. 320. 


890. .] — You have to see whether you 

can constitute a genus of the particular words, &, 
if you can, then unless there is some indication 
to the contrary, you must construe the general 
words as having relation to that genus. If you 
cannot do this, then, so far as 1 understand the 
judgment, you must read all the particular words 
separately, & take the general words separately 
also. When you find specific words followed by 
general words, you must primd facie refer the 
general words to the specific words unless you find 
some reason for not doing so (Pickford, J.). — 
Mudie & Co. v. Strick (1909), 100 L. T. 701 ; 25 
T. L. R. 453 ; 63 Sol, Jo. 400 ; 11 Asp. M. L. C. 
235 ; 14 Com. Cas. 135. 

Annotation: — Refd. Magnblld (Owners) v. McIntyre, [1920] 

3 K. B. 321. 

891. Application of rule — Assisted by frame of 
deed.] — F., by indentures of lease & release, in 
consideration of natural love & affection for his 
sisters, & a nominal consideration, released a 
particular freehold estate to B., his heirs & assigns ; 
& he assigned a particular leasehold estate, & all 
other the property in Great Britain or Ireland, 
whether real or personal, which he might be entitled 
to at the time of executing the indenture to B., his 
exors., administrators, & assigns, upon trust that 
B., his heirs, exors., administrators, & assigns, 
should stand possessed thereof upon trust to pay 
the rent, interest, dividends, or annual produce 


i it 

arising therefrom, or the money arising from the 
sale thereof, equally between his three sisters. 
F. was, at the date of this indenture & of his death, 
seised of a share in a freehold house situate in King 
Street, not mentioned in the lease or release ; — 
Held : the release could not operate as a covenant 
to stand seised of the house in King Street, there 
being in the release no mention of that house, & 
the general words being, from the frame of the 
deed, applicable only to leasehold or other personal 
estate. — Doungsworth v. Blair (1837), 1 Keen. 
795 ; 6 L. J. Ch. 263 ; 48 E. R. 513 ; sub nom . 
Donnysworth v . Blair, 1 Jur. 620. 

Annotation : — Refd. Bulley v. Bulley (1874), 44 L. J. Ch. 79. 

892. Where unlimited construction entails 

unexpected loss.] — Under a will F. was entitled on 
the death of A. to a certain share of a fund. By 
deed made by him, living the tenant for life, he 
assigned stock in trade, scheduled, & all his real 
& personal estate, using very general language, 
to a trustee, to sell for the payment of his creditors. 
No creditors were parties, but some were paid 
under it. Afterwards the trustee sold the residue. 
The will contained a clause that on any legatee 
becoming bkpt. or mortgaging or selling or antici- 
pating his share or compounding with his creditors, 
his share should go over : — Held : the deed did not 
pass the share of F. under the will, & his representa- 
tives were entitled to it . — Be Waley’s Trusts 
(1855), 3 Drew. 105 ; 3 Eq. Rep. 380 ; 24 L. J. Ch. 
499 ; 25 L. T. O. S. 77 ; 1 Jur. N. S. 338 ; 3 W. R. 
280 ; 61 E. R. 800. 

893. Intention to apply rule must be clear.] 

— When in. the operative part of a deed general 
words follow an enumeration of particular things, 
those words are primd facie to be construed 
as having their natural & larger meaning, & are 
not to be restricted to things ejusdem generis 
with those previously enumerated, unless there is 
something in the deed which shows an intention 
so to restrict them. 

By a post-nuptial settlement made by a husband 
upon his wife he demised to the trustees a leasehold 
messuage & premises particularly described in a 
schedule, & he assignee! to them “ all the household 
furniture, plate, linen, china, glass, & tenant’s 
fixtures, wines, spirits, & other consumable stores, 
& other goods, chattels, & effects in, or upon, or 
belonging to ” the leasehold messuage. In the 
schedule the leasehold premises were described as a 
piece of ground, “ with the messuage, tenement, 
or dwelling-house, back buildings, coach-houses, 
stable buildings, & all other erections thereupon ” : 
— Held : under the general words “ other goods, 
chattels & effects ” there passed to the trustees 
the carriages, horses, harness, & stable furniture 
in or upon the coach-houses & stable buildings. — 
Anderson v. Anderson, [1895] 1 Q. B. 749 ; 04 
L. J. Q. B. 457 ; 72 L. T. 313 ; 43 W. R. 322 ; 11 
T. L. R. 253 ; 14 R. 307, C. A. 

Annotations : — Consd. Till manna v. S.S. Knutaford, [1908] 
2 K. B. 385 ; Bolam v. Allgood (1913), 108 L. T. 461. 
Refd. Richmond Hill B.S. Co. v. Trinity House Corpn. 
(1896), 65 L. J. Q. B. 561 : Jacob t>. Jacob (1898)^78 L. T. 
451 ; Lambourn v. MoLellan, [19031 2 Ch. 268 ; Larsen v. 
Sylvester (1908), 99 L. T. 94 : Mudie v, Strick (1609), 100 
L. T. 701 ; Bolam e. Allgood (1913), 110 L. T. 8 : I. R. 
Comrs. v. Smyth, [1914} 3 K. B. 406 ; Re Layard, Layard 
v. Bessborough (1016), 85 L. J. Ch. 505 : A.-G. v. Brown, 
119801 1 K. B. 773 ; kaynMld S.S. v. McIntyre, [19801 3 
K. B. 321 s_ Ambatielofl r. Anton Jurgens Margarine Works, 
[1922] 2 K. B. 185. Mentd. Re Stockport Raized, In- 
dustrial, & Reformatory Schools, [1868] 2 Ch. 687. 


8621. Application of rule — Where 
unlimited construction entails unexpected 
lose.]-— ▲ mtgee. granted a power of 
attorney authorising his agent to 
appear at the several meetings of 
creditors in the mtgor.’s insolvent 
estate & to prove claim thereat, to 


vote for the election of a trustee, to 

f ive directions as to* management of 
he estate, & further to represent him 
in all matters relating to the estate : — 
Held : the general words in the power 
must be restricted to matters ejusdem 
generis 8c did not authorise the agent 


to vote for a resolution indefinitely 
postponing the realisation of the 
mortgaged property to the prejudice 
of his principal. — M arshall Brothers 
Trustee v . Transvaairohe Bank, 
[1907] T. S. 1060.— AF. 
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S K. B. 321 ; 89 L. J. K. B. 1110 : 124 L. T. 160 ; 


894 , Particular words must form part of 

one genus or category.] — Thames & Mersey 
Marine Insurance Co. v. Hamilton, Fraser & 
Co., No. 607, ante . 

995. .] — The ejusdem generis rule is 

merely one of the rules of construction applied by 
the ct. in construing documents. It is perhaps not 
desirable, when dealing with the construction of 
statutes & mercantile documents, to cite authori- 
ties on the construction of wills, because a testator 
is of his own bounty doing what he pleases & there 
is no presumption that he will not be capricious. 
In a mercantile document or a statute there is a 
presumption that business men do not intend to do 
anything absurd, which is some slight guide ; but 
in all cases it is a question of construction. Now 
there is no room for the application of the ejusdem 
generis doctrine unless there is a genus or class or 
category— perhaps category is the better word, 
as “ class gift ” has a technical meaning in wills, 
& its employment might lead to confusion. Unless 
you can find a category there is no room for the 
application of the ejusdem generis doctrine. It is 
first of all necessary to find that the document in 
question in any case contains a category properly 
so called at all ; when that is once determined 
in the affirmative, it becomes necessary to ascertain 
the items which fall within that category. Having 
got a category, it remains to ascertain the extent 
of the limit which is to be applied. If no limit can 
be suggested other than those which are naturally 
to be inferred from the preceding words specified, 
& apparently specified for that purpose only, & 
the only alternative is to strike those words out, 
then the general rtile still applies (Farwell, L.J.). 
— Tillmanns & Co. v. S.S. Knutsford, Ltd., 
[1908] 2 K. B. 885 ; 77 L. J. K. B. 778 ; 24 
T. L. R. 454 ; 13 Com. Cas. 244 ; sub nom . S.S. 
Knutsford, Ltd. v. Tillmanns & Co., 99 L. T. 
399, C. A. ; on appeal , sub nom . S.S. Knutsford, 
Ltd. v. Tillmanns & Co., [1908] A. C. 406, H. L. 

Annotations: — Consd. Thorman v. Dowgate S.S. Co. f [1910] 
1 K. B. 410. Reid. Larson v. Sylvestor (1908), 99 L. T. 
94 ; Mu die v. Stilck (1909), 100 L. T. 701 ; I. It. Comrs. 
v. Smyth, [1914] 3 K. B. 406: Re Layard, Layard v. 
Bessborough (1916), 85 L. J. Ch. 505 ; Akt. Frank v. 
Namaqua Copper Co. (1920), 90 L. J. K. B. 36 ; A.-Q. ■». 
Brown, [1920] 1 K. B. 773 ; Magnhild S.S. v. kolntyre, 
[1920] 3 K. B. 321 : AmbatioloB v. Anton Jurgens Mar- 

E urine Works, [1922] 2 K. B. 185. Mentd. The Oke 
ampton, [1913] P. 173. 

896. How genus ascertained.] — The 

rule of ejusdem generis cannot be applied at all 
unless there be some broad test for the ascertain- 
ment of genus. So far as I can see the only test 
seems to be whether the specified things which 
precede the general words can be placed under 
some common category. By this I understand that 
the specified things must possess some common & 
dominant feature (McCardie, J.). — Magnhild 
(Owners ) v. McIntyre Brothers & Co., [1920] 


36 T. L. R. 744 ; 15 Asp. M. L. O. 107 ; 25 Com. 
Cas. 347 ; on appeal , [1921] 2 K. B. 97, 0. A. 

Annotation : — Apld. Ambatlelos v. Anton Jurgens Margarine 

Works (1922), 38 T. L. R. 294. 

897. Exclusion of rule — Where general words 
relied on precede specific enumeration.] — The rule 
does not apply to the general words where they 
precede or introduce the specific enumeration 
(Younger, L.J.). 

The expression, “ etc.,” whatever maybe its true 
dictionary meaning, or whatever may be its 
meaning m classical Latin, unquestionably enlarges 
the list of causes to be included in the exception 
beyond the specified examples (Warrington, L.J .). 
— Ambatielos v . Anton Jurgens Margarine 
Works, [1922] 2 K. B. 185 ; 91 L. J. K. B. 703 ; 
127 L. T. 345 ; 38 T. L. R. 577 ; 15 Asp. M. L. 0. 
598 ; 27 Com. Cas. 352, 0. A. ; on appeal , [1923] 
A. C. 175; 92 L. J. Ch. 306; 128 L. T. 417; 39 
T. L. R. 106; 16 Asp. M. L. C. 28; 28 Com. Caa. 
285, H. L. 

898. Exception in general words of some- 

thing not ejusdem generis.]— Under an assignment 
to creditors by a debtor of all his stock in trade, 
books & other debts, goods, securities chattels, & 
effects whatsoever, except the wearing apparel of 
himself & his family : — Held : a contingent interest 
in the residuary estate of a testator, to which the 
debtor was entitled in the event of his sister dying 
without a child, passed. — Ivison v. Gassiot (1853), 
3 De G. M. & G. 958 ; 43 E. R. 375, L. JJ. 
Annotation : — Reid. Atoherley v. Du Moulin (1855), 2 K. & J. 

186. 

899. Particular words exhausting whole 

genus.] — If the particular words exhaust a whole 
genus the general word must refer to some larger 
genus (Willes, J.). — Fenwick v. Schmalz (1868), 
L. R. 3 C. P. 313 ; 37 L. J. C. P. 78 ; 16 W. R. 
481. 

Annotations: — Mentd. Fumoss v. Forwood (1897), 77 L. T. 

95 ; Knutsford (Owners) v. Tillmanns (1908), 99 L. T. 

399 ; Mudie v. Strick (1909), 100 L. T. 701 ; Matsoukis v. 

Priestman, [1915 j 1 K. B. 681 ; Magnhild S.S. v. McIntyre, 

[1920] 3 K. B. 321. 

900. By context.] — A charterparty con- 

tained an exemption from liability arising from 
frost, flood, strikes, lock-outs, & any other un- 
avoidable accidents or hindrances of what kind 
soever beyond their control, either preventing or 
delaying the working, loading, or shipping of the 
cargo : — Held : that “ hindrances of what kind 
soever ” could not be restricted to hindrances 
ejusdem generis with those previously enumerated. 

I hope nothing will be deduced from our decision 
to-day which shakes the soundness of what is 
called the ejusdem generis rule of construction 
because it seems to me that both in law, & also 
as matter of literary criticism, it is perfectly sound. 
The parties may well have realised the applicability 


894 i. particular words must 

form part of one genus or category.}— 
Pltf. sold a lot to B., whose husband 
sold it to deft. No transfers were 
registered, ft deft, was unaware that 
his vendor’s wife was the owner. Pltf. 
sold this lot ft others with a restrictive 
covenant that no purchaser or assignor 
should Bell liquor nor carry on the 
business of a licensed victualler on the 
lot : — Held : the ejusdem generis rule 
did not apply, 8c a wholesale liquor 
business could not be carried on. — 
International Coal 8c Coke Co. v. 
Evans (1908), 9 W. L, R. 711.— 
CAN. 

894 it .1 — By an agree- 

ment. In terms of which, the parties 
thereto agreed to acquire jointly 
property of gold-bearing formation In a 
certain district, it was provided that 


the agreement should apply to the 
property & to all claims, ground or 
rights which either party might acquire 
within a specified time 8c radius. There 
was nothing in the agreement to indi- 
cate that it was everintended to apply 
to anything else than gold-bearing 
ground : — Held : the agreement could 
not be construed to include interests 
in tin claims acquired by one of the 
parties in the district. — Wade v. 
Dinsdale, (1904] T. H. 269.-8. AF. 

h. Exclusion k of rule.}— In con- 
sideration of the construction, of a 
siding to their mill premises, pltf. 
oo. entered into an agreement with the 
railway oo. freeing t hem from liability 
for damage tothe “ siding or to 
buildings, fences or other property 
whatsoever " of pltf. oo. " or of any 
other person." Two horses of pltf. 


co., engaged in hauling a oar from one 
part of the siding to another, were 
killed by being ran down by a oar sent 
on the siding by a flying switch : — 
Held: the word "property" in the 
agreement was not confined to fixtures, 
buildings 8c rolling stock, & the horses 
were properly Included. — East Koot- 
enay Lumber Co. v . Canadian Paoipio 
Hr. CO. (1907), 13 B. C. R. 422.— 
CAN. 

Ic. .] — A trust for " charitable 

benevolent religious ft educational 
Institutions, societies, associations ft 
objects " is void for uncertainty by 
reason of the presence of the word 
“ benevolent." The adjective " charit- 
able " cannot be read as governing 
each of the three later adjectives.— 
Re Knowles, Brown v. Knowles • 
(1916), 36 N. 25. L. R. 83.— N.Z. 

T 2 
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Sect. 3. — Rules of construction: Sub-sect. 10, A . & 
B.; sub-sects . 11, 12 13, A.] 

of that rule to such contracts, & they insert these 
words “ of what kind soever ” simply for the purpose 
of excluding that rule of construction. The effect 
of the insertion of these words is, this : it excludes 
the limitation which would naturally arise from 
the context & gives to the word “ hindrance ” its 
full meaning (Lord Robertson). — Larsen v. 
Sylvester & Co., [1908] A. 0. 295 5 77 L. J. K. B. 
993 5 99 L. T. 94 ; 24 T. L. R. 640 ; 11 Asp. M. L. 0. 
78 ; 13 Com. Gas. 328, H. L. 

Annotations : — Conid. Thorman v. Dowgate S.S. Co., [1910J 
1 K. B. 410; Re Layard, Layard v. Begsborough (1916), 
86 L. J. Ch. 606 ; Magnhild (Owners) v. McIntyre (1920), 
124 L. T. 160. Bela. France, Fenwick v. Spaokman 
(1012), 108 L. T. 371 ; Herman v. Morris (1919), 35 
T. L. H. 674 j Diamond Alkali Export Corpn. v. Bourgeois, 
[1921] 3 K. B. 443. Mentd. Leonls S.S. Co. v. Hank (1908), 
89 L. T. 513. 

901. Act or thing specifically included 

in another category in same document.] — It is 

impossible under any rule of construction to hold 
as included in a class brought in, ejusdem generis, 
with a specific subject-matter, other acts or things 
which are actually specified in the document itself 
as included in another category. However it might 
be if there were no such specifically excluded 
category, it is impossible in the face of the express 
terms of that category to say that any acts therein 
included can be brought in under general words 
as ejusdem generis with the particular acts 
(FaIiwell, L.J.). — Bolivia Republic v. In- 
demnity Mutual Marine Assu rance Go., Ltd., 
[1909] 1 K. B. 785 ; 78 L. J. K. B. 596 ; 100 L. T. 
503 ; 25 T. L. R. 254 ; 53 Sol. Jo. 266 ; 11 Asp. 
M. L. G. 218; 14 Com. Cas. 156, C. A. 

902. Addition of “ etc.” to particular 

words.] — A contract for the sale of a ship to be 
repaired & fitted with engines by deft, provided 
for demurrage & contained a clause relieving him 
from liability for delay caused by “ strikes of 
workmen, lock-outs, etc., or any cause beyond the 
vendor’s control.” Delay was caused by the fact 
that the firm from which vendor was obtaining the 
engines wore already engaged on Govt, work to 
which they had to give priority. This work was 
already in hand when the contract was made, & 
no order was subsequently received from the 
Govt. : — Held : “ etc. ’ as used in the contract 

was too vague to have any effect, & the failure of 
the sub-contractor was not a cause ejusdem generis 
with strikes or lock-outs. — Herman v. Morris 
(1919), 85 T. L. R. 574, C. A. 

Annotation : — Oonsd. Ambatielos v. Anton Jurgens Margarine 
Works, [1922] 2 K. B. 186. 

903. .] — AMBATIELO 8 V. ANTON 

Jurgens Margarine Works, No. 897, ante . 

B . Application in Particular Instances . 

Assignment of ohoses in action.] — See Ghoses 
in Action, Vol. VIII., p. 458, No. 308. 

Assignment of lease.] — See Landlord & 
Tenant. 

Bill of lading.] — See Shipping & Navigation. 
Bills of sale.] — See Bills of Sale, Vol. VII., 
pp. 74-76, Nos. 427-433. 

Charities.] — See Charities, Vol. VIII., p. 244, 
No. 39. 

Charterparty.] — See Shipping & Navigation. 
Conveyance of real property.]-— See Sale of 
Land. 

Conveyances to & by trustees.] — See Trusts $ 
Tr us t e es . 

Crown grants.] — See Constitutional Law, Vol. 
XI., pp. 568 et sea., Nos. 675 et seq . 

L Leases.]— See Landlord & Tenant. 


Mortgages .] — See Mortgages. 

Policy of insurance .] — See Insurance. 

Power of attorney .] — See Agency, Vol. I., p. 297, 
Nos. 248-251. 

Sale of goods.] — See Sale of Goods. 

Sale of land .] — See Sale of Land. 

Settlements .] — See Settlements. 

Statutes .] — See Statutes. 

Trusts .] — See Trusts & Trustees. 

Wills .] — See Wills. 


Sub-sect. 11. — Verba relata hoc maxime 
operantur per referentiam ut IN EI8 

INESSE VIDENTUR. 

904. General rule.] — By referring in a docu- 
ment, signed by the party, to another document, 
the person so signing in effect signs a document 
containing the terms of the one referred to 
(Crompton, J.). — Fitzmaurice v. Bayley (1860), 
9 H. L. Cas. 78 ; 3 L. T. 69 ; 6 Jur. N. S. 1215 ; 
8 W. R. 750 ; 11 E. R. 657, H. L. ; affg. S. 0. sub 
nom . Bayley v . Fitzmaurice (1857), 8 E. & B. 
664, Ex. Gh. 

Annotations: — Refd. Dale v. Humfrey (1858), E. B. & E. 
1004 ; Clarke v. Fuller (1864), 16 C. B. N. S. 24 ; Austin 
v. Newham, [1906] 2 K. B. 167. 

905. Document referring to schedule — Schedule 
necessary to make sensible construction.] — Where 
by articles under seal deft, bound himself under a 
penalty to deliver to pltf. by a certain day “ the 
whole of his mechanical pieces as per schedule 
annexed,” the schedule forms part of the deed, 
which, without it, would be insensible. — W eeks 
v. Maillardet (1811), 14 East, 568; 104 E. R. 
719. 

Annotations: — Distd. West v. Steward (1845), 14 M. & W. 
47 ; Dairies v. Heath (1847), 3 O. B. 938 ; Dyer v . GroeA 
(1847), 1 Exoh. 71 ; Vint v. Vint (1888), 4 T. L. R. 630. 
Refd. England v. Downs (1840), 2 Beav. 522 ; Hibbje- 
white v. M'Morine (1840), 6 M. & W. 200 ; Re Deprez, 
Henriques v. Deprez, [1917] 1 Ch. 24. Mentd. Re Queens- 
land Land & Coal Co., Davis v. Martin, [1894] 3 Ch. 181. 

906. Construction intelligible without 

schedule.] — Pltf. tendered in evidence a bill of sale 
& schedule, the former of which assigned to him 
“ all the goods, fixtures, household furniture, plate, 
china, etc., in & about a messuage tenement & 
premises where he now resides, & the chief articles 
whereof are particularly enumerated & described 
in a certain schedule hereunto annexed.” The 
schedule was in no way annexed to the deed, & 
was inadmissible for want of a stamp : — Held : 
the bill of sale was admissible in evidence without 
the schedule. 

In the case of Weeks v. Maillardet , No. 905, 
ante , deft, bound himself to deliver all the articles 
mentioned in a schedule, so that the deed was 
insensible without the schedule ; here the deed is 
sensible without the schedule (Alderson, B.). — 
Dyer v. Green (1847), 1 Exch. 71 ; 16 L. J. Ex. 
239 ; 154 E. R. 30. 

907. .] — In Weeks v. Maillardet , No. 

905, ante , the action was brought for non-perform- 
ance of the covenant to deliver the goods 
enumerated in the schedule annexed to the deed. 
Common sense would teach us that the covenant 
could not be made intelligible without recourse 
being had to the schedule (Wilde, O.J.). — Daines 
v. Heath (1847), 3 C. B. 938 16 L. J. 0. P. 117 5 

11 Jur. 185 ; 136 E. R. 376 ; sub nom. Davies v. 
Heath, 8 L. T. O. 8. 390. 

908. J — West v. Steward (1845), 14 

M. &W. 47; 153 k R. 383. 

909. .] — In Weeks v. Maillardet, No. 

905, ante, the whole deed was inoperative 
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without a schedule. In that case the ct. said : 
“ Taken by itself the deed is insensible.” That 
is not so in the present case ; the deed is quite 
sensible without the schedule (Cotton, L.J.). — 
Vint v. Vint (1888), 4 T. L. R. 030, 0. A. 

910. Contract referring to plan.] — If a contract 
refer to a plan, to the extent & for the purpose for 
which the contract refers to the plan, undoubtedly 
it is part of the contract (Lord Gottenham, 0.). — 
North British Ry. Co. v. Tod (1840), 12 Cl. & Fin. 
722 ; 4 Ry. & Can. Cas. 449 ; 10 Jur. 975 ; 8 E. R. 
1595, H. L. 

Annotations: — Reid. Beardmer v. L. 8c N. W. Ry. (1849), 1 
Mao. & Q. 112 ; Edinburgh Street Tram. Co. v. Black 
(1873), L. R. 2 Sc. & Div. 336. Mentd. Braynton v. L. Sc 
N. W. Ry. (1846), 4 Ry. & Can. Cas. 553 ; R. v . Cale. Ry. 
(i860), 16 Q. B. 19 ; Ware v, Regent’s Canal Co. (1868), 
3 De G. Sc J. 212 ; A.-G. v. Tewkesbury & Malvern Ry. 
(1863), 1 De G. J. & Sm. 423 : Buccleuoh v. Metropolitan 
Board of Works (1870), L. It. 6 Exch. 221 ; A.-G. v. 
G. E. Ry. (1872), 7 Ch. App. 475 ; Mackett v, Homo Bay 
Comrs. (1876), 35 L. T. 202 ; Taff Valo Ry. v . Cardiff Ity., 
[1917J 1 Ch. 299. 

911. Contract referring to plan.] — A written 
contract, referring to a schedule of plans & specifi- 
cations “ as annexed thereto,” was produced at 
the trial without the plans & specifications therein 
alluded to. An objection was taken that the deed 
was inadmissible for incompleteness, & not pltf.’s 
deed without the production of the schedule : — 
Held : as the deed was sensible without the 
annexation of the schedule of plans & specifica- 
tions, it was admissible. — Humphreys v . Jones & 
Pickering (1850), 10 L. T. O. S. 88, N. P. ; sub- 
sequent proceedings , 5 Exch. 952. 

912. Contract of insurance — Reference to pro- 
perty insured.] — The engagement is to insure a 
brick building (described in the paper attached to 
this policy), situated, etc. The description in the 
attached paper must be supposed to be introduced 
into the body of the policy between the brackets 
instead of the reference to it (Lord Campbell, 
C.J.). — Sillem v, Thornton (1854), 3 E. & B. 
808 ; 23 L. J. Q. B. 302 ; 23 L. T. O. S. 187 ; 
18 Jur. 748 ; 2 W. It. 524 ; 2 C. L. R. 1710 5 118 
E. R. 1367. 

Annotations : — Mentd. Hurst v. Usborne (1856), 25 L. J. C. P. 
209 ; Stokea v. Cox (1856), 1 H. & M. 533 : Thompson v. 
Hooper (1858^ E. B. & E. 1038 ; Scott v. Leg g (1877), 46 

See , generally , Insurance. 

913. Conveyance made under Act of Parliament 

— Incorporates sections of Act.]— A deed of con- 
veyance made under the authority of an Act of 
Parliament must be read as if the sects, of the Act 
were incorporated in it. — E lliot v . North 
Eastern Ry. Co. (1863), 10 H. L. Cas. 333 5 2 
New Rep. 87 ; 32 L. J. Ch. 402 ; 8 L. T. 337 ; 

9 Jur. N. S. 555 ; 11 W. R. 004 ; 11 E. R. 1055, 
H. L. ; affg . S. C. sub nom . North-Eastern Ry. 
Co. v. Elliott (I860), 2 De G. F. & J. 423, L. C. 
Annotation#' : — Consd. R. v, L. & N. W. Ry„ [18991 1 O. B 

921. Apld. Manchester Corpn. v. New Moss Collierv’ 
[1906] fCh. 278. Reid. Q/W. Ry. v. BenStt (186U 


J*. R. 8H.L. 27 ; L. & N. W. Ry. r. Walker, [19031 A. 0. 
289. Mentd. Stourbridge Navigation Co. v. Dudley (1860), 
3 E. & E. 409 ; N. E. Ry. v . Orosland (1862), 32 L. J. Ch. 
353 ; Goold v. Great Western Deep Coal Co., Great 
Western Deep Coal Co. t>. Goold (1865), 6 New Rep. 86 ; 
Mid. Ry. v. Chockloy (1867), L. R. 4 Eq. 19 ; Rtohards v. 
Jenkins (1868), 18 L. T. 437 ; Popplewell v, Hodkinaon 
(1869), L. R. 4 Exch. 248 ; Colobeck v Girdlers* Co. 
(1876), 45 L. J. Q. B. 225 ; Mid. Ry. c. Hauuohwood 
Brick Sc Tile Co. (1882), 20 Ch. D. 552 ; Pountney 0 . 
Clayton (1882), 47 L. T. 731 ; L. & N. W. Ry. v. Evans, 
[1893J 1 Ch. 16 ; Aldin v. Latimer Clark, Muirhead, [1894] 
2 Ch. 437 ; Bradford Corpn. v, Pickles (1894), 64 L. J. Ch. 
101 ; Grosvenor Hotel Co. v . Hamilton, [1894] 2 Q. B. 
836 : Glamorganshire Canal Navigation Co. v, Nixon’s 
Navigation Co. (1901), 85 L. T. 53 ; L. Sc N. W. Ry. v. 
Howley Park Coal Sc Cannel Co., [1911] 2 Ch. 97. 


914. Referenoe must appear on face of dooument 
signed.] — Where it is necessary to connect the 
document which has been signed with that con- 
taining the terms of the contract, the reference of 
one to the other must appear on the face of the 
document signed (Willes, J.). — Crane v . Powell 
(1808), L. R. 4 C. P. 123 ; 38 L. J. M. O. 43 ; 20 
L. T. 703 ; 33 J. P. 263 ; 17 W. R. 101. 

Annotation : — Reid. Banks v. Crossland (1874), L. R. 10 
Q. B. 97. 


Application of rule — To wills.] — See Wills. 
To statutes.] — See Statutes. 


Sub-sect. 12. — Ad proximum antecedens fiat 
relatio nisi impediatur sententia. 

915. Words refer to last antecedent — “The 
said.*'] — In a declaration containing several counts 
on different bills of exchange, each count, after 
describing the bill, referred to it as “ the said ” 
bill of exchange : — Held : sufficiently certain, 
even on special demurrer, for the words “ the said ” 
ought to be referred to the last antecedent. — 
Esdaile v . Maclean (1840), 15 M. & W. 277 ; 10 
L. J. Ex. 71 ; 153 E. R. 854. 

Annotations : — Reid. Clark v, Woods (1848), 2 Exch. 395. 
Mentd. Miller v. Hay (1848), 3 Exch. 14. 

910. Which will give a meaning.] — Is 

not the last antecedent the last word which can 
be made an antecedent so as to have a meaning ? 
(Tindal, C.J.).— R. v . Wright (1834), 1 Ad. & El. 
434 ; 110 E. R. 1273, Ex. Ch. 

Annotations .—Raid. Ashton v. Brevltt (1845), 14 M. & W. 
106. Mentd. He Bodo v . It. (1848), 13 Q. B. 364 ; R. v. 
Seale, It. v. Alford (1855), 24 L. J. Q. B. 221 ; Moore v. 
Smith (1859), 6 Jur. N. S. 892 : Weymouth Corpn. v . 
Nugent (1865), 5 New Hep. 302 ; Rathbono v. Munn 
(1868), 9 B. & 8. 708. 


Sub-sect. 13. — Falsa demonstratio non nocbt. 

A. Statement of Rule. 

917. Adequate & sufficient description — Not 
vitiated by further erroneous description.] — When 
there is an error in the description of the principal 
thing, though there is no error in the addition 9 


PART HI. SECT. 3, SUB-SECT. 12. 

915 t Words refer to last anieoedent 
— “ The said,”] — The word “ said ” 
applies to the immediate anteoedent. — 
He Willomier’s TRUSTS (1864), 16 
I. Ch. R. 389.— IR. 

915 it .] — Wilson v. For- 

rester, [1915] 34 N. Z. L. R. 604. — 
N.Z. 

1. “ The same,”] — Phelan v. 

Phelan (1850), 1 C. P. 275.— CAN. 

916 L Which will give a mean - 

ing,} — Short v, Tterman (1909), 28 
N. Z. L. R. 985.— N.Z. 

PART III. SECT. 3, SUB-SECT. 13.— A. 

917 L Adequate 4b sufficient descrip * 
Hon — Not vitiated by further erroneous 


description, ] — Whore the description 
I? tp© deed is so ambiguously expressed 
that it is very doubtful what is Intended 
to be the boundaries of laud, Sc the 
language 8c the description equally 
admits of two different constructions, 
the one making the quantity oonveyed 
agree with the quantity mentioned 
in the deed. Sc the other m airing the 
quantity altogether different, the former 
construction must prevail. — Hkrkiok v, 
Sixby (1867). 17 L. O. R. 146; L. R. 
I P. C. 436.— CAN. 

. 917 ii. — — — — .] — A general de- 
scription of land as being part of a 
specified lot must give way to a par- 
ticular description by boundaries Sc, 
if nsoessary. the general description 
will be rejected as a falsa demonstratio. 


— Barth el v . Scotten (1895), 24 
S. C. R. 367.— CAN. 

BIT ill. — . J— It is a rule in 

construing written instruments, that 
when an interest Is given, or an estate 
oonveyed in one clause of the instru- 
ment in clear Sc decisive terms, such 
Interest or estate cannot be taken away 
or out down by causing a doubt upon 
the extent. Sc meaning, Sc application, 
of a subsequent clause, nor by infer- 
ence therefrom, nor by any subsequent 
words, that are not as clear Sc deois've 
as the words of the clause giving that 
interest. — Thornhill v . Hall (1834), 
2 Cl. Sc Fin. 22 ; 8 Bli. N. S. 88.— IR. . 

917 iv. .1 — The rule falsa 

demonstratio non noeet Is not designed 
to ascertain the subject-matter of the 
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Sect, 3 . — Buies of construction: Sub-sect. 13, A. & 
B. (a) & (b).] 

nothing passes ; but when the first description is 
true, a false addition does not vitiate the grant. — 
Dowtee’b Case, A.-G. v. Dowtie (1584), 3 Co. 
Rep* 9b; 76 E. R. 643. 

Annotations i — ApUL Foote v. Berkley (1664), O. Brldg. 527. 
Reid. Stukeley v. Butler (1614), Hob. 168: Sidney v. 
Hulme (1815). 6 Taunt. 177 ; Doe d. Beach, o. Jersey 

* A “1A. C. 

95 a; 

^ jj, Litt. 128 Gayer (1629 ), Cro. Oar. 172 ; 

Stone v. Newman (1635), Cro. Car. 427; Zetland v. 
Lord Advocate (1878), 3 App. Cas. 505. 

918 . ,] — -Where there is a grant of a 

particular thing once sufficiently ascertained by 
some circumstance belonging to it, the addition 
of an allegation, mistaken or false, respecting it, 
will not frustrate the grant ; but where a grant is 
in general terms, there the addition of a particular 
circumstance will operate by way of restriction & 
modification of such grant. — Bob d. Conolly v. 
Vernon (1804), 6 East, 61; 1 Smith, K. B. 318; 
102 E. R. 988. 

Annotations: — Reid. Doe d. Beach v. Jersey (1818), 1 B. & 
Aid. 550 ; Pullin v. Pullin (1825), 3 Bing. 47 ; Wilkinson 
v. Malin (1832), 2 Cr. & J. 636 ; Doe d. Oampton v. Car* 
penter (I860), 15 Jur. 719; Dean v. Gibson (1867), 15 
W. R. 809. Mentd. Portland v. Hill (1866), L. R. 2 Eq. 
7 65. 

W9. .] — a deed conveyed a piece of 

land, forming part of a close, by reference to a 
schedule annexed. The schedule described the 
land, in a column headed 44 No. on the plan of the 
B. estate,” as 44 153b ” ; in a second column, 
headed 44 Description of premises,” as “ a small 
piece marked on the plan ” ; in a third column, 
as being 44 in the occupation of E.” ; & in a fourth, 
as 44 34 perches.” At the time of the contract, 
a line was drawn upon the plan as the boundary 
line dividing the piece 153b from the rest of the 
close of which it formed a part. The plan was 
drawn to a scale, but, upon measurement of the 
land, was found incorrect ; & 153b contained, 
within the line so drawn, less than 34 perches 
according to the actual measurement on the plan, 
& 27 perches only according to the actual measure- 
ment of the land : — Held : the statement that the 
piece of land conveyed contained 34 perches, was 
merely falsa demonstration the prior portion of the 
description being sufficient to convey it, & that 
the deed passed only the portion of land actually 
marked on on the plan, as measured by the scale. 

It appears to me that this case may be deter- 
mined by the application of two well-known maxims 
of law. The first is that 44 verba illata messe 
videntur ” ; according to which, we must consider 
it to be the same thing here, as if the map or plan, 
which is there referred to, had been actually in- 
serted in the deed. But the words 44 34 perches,” 
having no relation to the plan, must be taken to 
mean 34 perches by admeasurement. Then the 
other rule of law applies, that as soon as there is an 
adequate & sufficient definition, with convenient 
certainty, of what is intended to pass by a deed, 
any subsequent erroneous addition will not 
vitiate it, according to the maxim 44 falsa demon - 
stratio non nocet ” (Parke, B.). — Llewellyn v . 
Jersey (Earl) (1843), 11 M. & W. 183; 12 
L.J. Ex. 243; 152 B. B. 767, 

AmotaRons^ Arid. Barton v. Dawes (1850), 10 C. B. 261. 
donsA Eastwood «. Ashton. (19151 A. C. 900. field. 
Hewer v. Oox (I860), 3 E. ft E. 428 ; Mellor v. Walmesiey, 
[19041 8 Gh. 586 ; Norman v. Norman, [1919] 1 Ch. 297. 
Xamd. Wood e. Rowollfle (1851), 6 Exch. 407. 


920 . -.] — The question is what the 

words mean, after applying to them the established 
rules of construction. One of these rules is, 
“ Falsa demonstraiio non nocet ” : another is, 
“ Hon accipi debent verba in demonstrcUtonem 
falsam , quce competunt in limitalionem veram .” 
The first rule means, that if there be an adequate 
& sufficient description, with convenient certainty 
of what was meant to pass, a subsequent erroneous 
addition will not vitiate it. The characteristic of 
cases within the rule is, that the description, so 
far as it is false, applies to no subject at all, &, so 
far as it is true, applies to one only. The other 
rule means that, if it stand doubtful upon the 
words whether they import a false reference or 
demonstration, or whether they be words of 
restraint that limit the generality of the former 
words, the law will never intend error or falsehood. 
If, therefore, there is some land, wherein all the 
demonstrations are true, & some wherein part are 
true & part false, they shall be intended words of 
true limitation, to pass only those lands wherein 
the circumstances are true (Alderson, B.). — 
Morrell v. Fisher (1849), 4 Exch. 691 ; 19 
L. J. Ex. 273 ; 14 L. T. O. S. 398 ; 154 E. R. 1350. 

Annotations : — Apld. Wood v. RowclifCe (1851), 6 Exch. 407 ; 
Eastwood v. Ashton (1913). 83 L. J. Ch. 263. Retd. Josh 
v. Josh (1858), 5 C. B. N. S. 454 ; Griffiths v. Penson 
(1863), 1 New Rep. 330 ; Webber v. Stanley (1864), 16 
C. B. N. S. 698 ; Early v. Rathbone (1888), 57 L. J. Ch. 
652 ; Mellor v. Walmwley, [1904] 2 Ch. 525 ; Re Brocket, 
Dawes v. Miller, [1908] 1 Ch. 185 ; Eastwood v. Ashton, 
[1915] A. C. 900 ; Norman t?. Norman, [1919] 1 Ch. 297 ; 
Watcham v. East Africa Protectorate, [1919] A. C. 633. 
Mentd. Harloe v. Harloe (1875), L. II. 20 Eq. 471. 

921. .] — As to the case where there 

is property in respect of which all the facts of the 
description are found to be tine, so that the pro- 
perty exactly fits the description, tho whole of that 
property, & nothing more, passes. As to the 
case where there is property in respect of which 
none of the facts of description are true, no 
property passes. Where the inquiry results in 
the third alternative, viz . where there is property 
in respect of which some of the facts of description 
are true & some not, there the ct. must inquire 
whether the part of the description which applies 
to the property is a complete definition of a subject 
of devise, so that the misdescribing part may he 
justly regarded as a mistake, & rejected as a false 
demonstration, in order to prevent a total failure 
of the devise. If this latter inquiry results in an 
affirmative answer, the property which is so f ound 
to be completely defined passes, notwithstanding 
a partial failure of the applicability of the whole 
of the description. It is in the case of this third 
alternative that the doctrine relating to the rejec- 
tion of false demonstration is brought into use ; 
but it never can be properly applied where there 
is a property which every part of the description 
fits, & on which every word thereof has full effect 
(Erlk, O.J.). — Webber v. Stanley (1864), 16 
C. B. N. S. 698 ; 4 New Bep. 192 ; 33 L. J. 0. P. 
217 ; 10 L. T. 417 ; 10 Jur. N. S. 657 * 12 W. R. 
833 ; 143 E. B. 1301. 

Annotations : — Arid. Re Seal, Seal v. Taylor, [1894] 1 Ch. 
316. field. Carr c. Montefiore (1864), 4 New Rep. 169; 
Pedloy v. Dodds, Dodds v. Pedley (1866), L. R. 2 Eq. 
819; Smith v . Ridgway (1866), L. R. 1 Exch. 331; 
White v. Birch (1867), 36 L. J. Ch. 174 : Cosby th Milling* 
ton (I860), 38 L. J. C. P. 373 : Hardwick v. Hardwick 
(1873), L, R. 16 Eq. 168 ; Re Cleveland’s S. E„ [1893] j§ 
Ch. 244 : Re Brocket, Dawes v . Miller, [1908] 1 Gh. 18$. 
Mentd. Re Stephenson, Donaldson v. Bamber (1896), 66 
L. J. Ch. 93. 

022. .] — Where in a grant or devise 

the description of parcels is made up of more than 


oontraot: but when that is ascertained, 
ft a perfect description given of the 
subject-matter the addition of any 


further particulars, inconsistent with 
the general description, shall be 
rejected as a falsa demonstration 


Roohfort c. Ennis (1861), 
I.GLR. 324, 366, 367.— IR. 
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one part, & one part is true & the other false, 
there, if the part which is true describes the subject 
with sufficient legal certainty, the untrue part will 
be rejected as falsa demonstration & will not vitiate 
the grant or devise. The doctrine is not to be 
confined to cases where the first part of the descrip- 
tion is true & the latter untrue, it being immaterial 
in what part of the description the falsa demon - 
straiio occurs. — Oowen v. Truefitt, Ltd., [1899] 
2 Ch. 309 ; 68 L. J. Oh. 663 ; 81 L. T. 104 ; 47 
W. R. 661 ; 43 Sol. Jo. 622, C. A. 

Annotations : — Reid. Anderson v. Berkley, [1902] 1 Ch. 

936 ; Eastwood v . Ashton, [1915] A. C. 900 ; Watcham v. 

East Africa Protectorate, [1919] A. C. 533. Mentd. Crad- 
dock v. Hunt, [1923] 2‘Ch. 136. 

923 . .] — The principle that, when an 

instrument contains an ambiguity, evidence of 
user under it may be given in order to show the 
sense in which the parties used the language 
employed, applies to a modem as well as to an 
ancient instrument, & where the ambiguity is 
patent as well as where it is latent. 

Where in a grant the description of the parcels 
is made up of more than one part, & one part is 
true & the other false, then if the part which is 
true describes the subject with sufficient accuracy, 
the untrue part will be rejected as a falsa demon - 
stratio, & will not vitiate the grant (per Cur.). — 
Watcham v. A.-G. of East Africa Protectorate, 
[1919] A. C. 533 ; 87 L. J. P. C. 150 ; 120 L. T. 
258; 34 T. L. B. 481, P. C. 

Annotation : — Mentd. Bolton r. Bass, Ratcllfle & Grotton, 

[1922J 2 Ch. 447. 

B. Application of Rule . 

(a) In General. 

924. Immaterial that false description precedes 
true part. — O owen v. Truefitt, Ltd., No. 922, 
ante. 

925 . Where elimination of part renders whole 
description intelligible.] — C owen v. Truefitt, 
Ltd., No. 922, ante. 

926 . Where error part of description itself.] — 

I cannot agree that the present case is one in 
which the undoubted rule that, when you have 
in the words of description a sufficiently certain 
definition of what is conveyed, inaccuracy of 
dimensions or of plans as delineated will not 
vitiate or affect that which is there sufficiently 
defined, applies, because the description itself is 


1 a description of a piece of land situate on the 
j sea-shore of certain dimensions which are set 
j forth. Those dimensions, in my opinion, are 
j not an addition to something which had already 
been certainly described, but are part & parcel 
of the description itself (Vaughan Williams, L. J.). 
— Mellor v . Walmesley, [1906] 2 Ch. 164 ; 74 
L. J. Oh. 475 ; 93 L. T. 574 ; 53 W. B. 681 ; 21 
T. L. B. 591, C. A. 

Annotations : — Apld* Eastwood v. Ashton (1913), 83 L. J. Ch. 

263. Reid. Watcham v. East Africa Protectorate, [1919] 

A. C. 533. Mentd. Assheton -Smith v. Owen (1905), 75 

L. J. Ch. 181 ; Mercer v. Denne, [1905] 2 Ch. 538 ; Re 

Djambl (Sumatra) Rubber Estates (1912), 107 L. T. 631 ; 

Nesbitt t>. Mablethorpe U. C., [1918] 2 K. B. 1. 

Non acolpl debent verba in demonstratlonem 
falsam quae eompetunt In llmltatlonem veram.] — 
See Sub-sect. 14, post. 

To Crown grants.] — See Constitutional Law, 
Vol. XI., p. 573, Nos. 729, 730. 

To wills.] — See Wills. 

Misdescription as ground for rectification.] — See 

Mistake. 

Admissibility of evidence.] — See Sect. 4, post. 

(5) Particular Instances. 

See , generally , Landlord & Tenant ; Beal 
Property & Chattels Real ; Sale of Land ; 
Wills. 

927. Misdescription of locality.] — Where the 
parish of H. extended into two counties, B. & W., 
a lease of a close by name of C. in the parish of H., 
in the county of B. though the close was in W. is 
good ; but where the name of the parish itself is 
mistaken, the lease is bad. — N orris’s Case & 
Campian’s Case (1570), 3 Dyer. 292 a; 73 E. B. 
650. 

Annotation : — Reid. Hardwick v. Hardwick (1873), 42 

L. J. Ch. 636. 

928. .] — If a deed correctly describe land 

by its quantities & occupiers though it describe it 
as being in a parish in which it is not, the land 
shall pass by the deed. — Lambe v. Beaston (1813), 
5 Taunt. 207 ; 1 Marsh. 23 ; 128 E. R. 066. 
Annotation: — Folld. Sidney v. Hulmo (1815), 6 Taunt. 177. 

929. .] — Where a deed to lead the uses of 

a recovery conveyed land by a minute specific 
description, & afterwards added a general descrip- 
tion of the parish, which was false as to a particular 
parish & the recovery specified that parish only, 
the ct. permitted the parish wherein that parcel 


PART III. SECT. 3, SUB-SECT. 13.— 

B. (a). 

925 i. Where elimination of part 
renders whole description inteUiyible. ] — 
II a Front indicates the thing conveyed 
by an enumeration of several par- 
ticulars, & there be in existence no 
subject-matter, the property of the 
grantor, in which all those particulars 
concur, but there be a subject in which 
some of them do, that subject shall 
pass. 6c the Inapplicable particulars 
shall be rejected as mistaken descrip- 
tion; otherwise, nothing would pass 
by the grant. — Boyle v. mulholland 
[1860), 10 1. c. L. R. 150, 157 ; 12 
Ir. Jut. 192, 196. — IB. 

m .Rejection to he governed by 
intention of parties. ] — Where there are 
two conflicting descriptions of the 
subject-matter of a grant, or two 
conflicting parts of the same descrip- 
tion, that which is the more certain 
& stable, & the least likely to have 
been mistaken or to have been inserted 
inadvertently, must prevail, if it 
sufficiently indenUfles the subject- 
matter. But where there is gross 
divergency, preference should be given 
to that element of the description of 
the subject-matter which is more 
consistent with the intention of the 
parties to be collected from the other 


parts of the deed, illuminated, if necos- 
i sary, by the surrounding circumstances 
; 6c the subsequent conduct of the 

S arties. — Durga Prasad Singh v. 
Lajendra Narian Bagohi (1909), 
j L. R. 37 Cal. 293.— IND. 

1 n. Exclusion of rule.] — A general 
j description being wholly insunioiont, 
was followed by a particular description 
which was not a falsa demondraiio 
added to a complete description, but 
an entire description in itself : — Held : 
the particular description governed. — 
Hart v. Bown (1863), 10 Gr. 266.— 
CAN. 

o. .] — Where the first descrip- 
tion was not sufficient to describe with 
clearness the land intended to be 
conveyed, the words which followed 
could not be rejected as falsa demon • 
ftrafip. — Olbson v. Jonasson (1906), 
16 Man. L. R. 94.— CAN. 

PART III. SECT. 8. iUB-SECT. 13.— 

B. (b). 

927 i Misdescription of locality .] — 
A deed of conveyance described the 
Buid as a piece of land “ being lot 
7 in the division of a certain 
property, 6c running from C., etc. : — 
Held: the whole of lot no. 7 passed 


by the deed, thotmh the line of that 
igt did not run from a — Stiles v. 
XSIVBB (1862), 6 All. 285.— CAN. 


927 ii. .] — Talbot v. ltossi n 

(1863), 23 U. O. R. 170.— CAN. 

927 ill. .] — The land was de- 
scribed as commencing at a stake on 
the O. road, about thirty chains from 
M/s angle, when in fact the nearest 
point of the locus was not within 
ninety chains of M/s north-east angle : 
— Held : the words “ from M.’a north- 
east angle ” could not be rejected as 
falsa demonstratio. — McPherson v . 
Ramsay (1869), 1 P. E. I. 288.— CAN. 

927 iv. .] — -On the conclusion of 

negotiations between C. Sc B. as to the 
sale of two city lots on the corner of 
H. street 6c W. avenue. In Vancouver, 

C. signed a document as follows : 
“ Received from B. the sum of 110, 
being a deposit on the purchase of lots 
Nos. 9 & 10, block 10, district lot 196/' 
The lots on the comer of the streets 
mentioned were, in fact, lots 9 6c 10 
in block 9, 6c the trial judge found that 
those were the lots intended to be sold. 
In an action for specific performance of 
the agreement for sale of the lands : — 
Held: the inaccuracy of the description 
in the receipt was a mere discrepancy, 
wliloh should be disregarded, 6c a decree 
made for specific performance in respect 
of the lots actually bargained for. be- 
tween the parties. — Oooro v. Borland 
(1004). 35 8. O. R. 2S2; leave to appeal 
refused, July 5, 1005, P. 0.— CAN 
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Sect. 3, — Rules of construction : Sub-sect. 13, B . (b).] 

lay to be added in the recovery. — Sidney v . 
Htjlme (1815), 0 Taunt. 177 ; 1 Marsh 532 ; 128 
E. R. 1002. 

880. — — .] — Where a fine comprised only 
lands lying In the parishes of S. & S. within a 
larger district, the island of F., the deed so describ- 
ing the lands, which were in truth within the 
parish of F., in the same district, the ct. refused 
to amend the fine by inserting also the parish of F. 
S entile : by the grant of lands in a vill, only those 
lands will pass which lie in a vill bearing a different 
name from the parish.— Dotterel v. Franklin 
(1815), 0 Taunt. 284 ; 128 E. R. 1044. 

081. Misdescription of occupation.] — Wrotesley 
v. Adams (1559), 1 Plowd. 187 ; 2 Dyer, 177 b ; 
75 E. R. 287. 


Annotations:— Consd. Morrell v. Fisher (1849). 4 Exch. 591. 
Apld. Cowen v. Truofltt, [1898] 2 Ch. 551. Retd, Dodding- 
Case G594), 2 Co * Re P- 32 b; Shrewsbury's Case 
(1010), 9 Co. Rep. 40 b ; Swyft v. Eyres (1039), Cro. Car. 
640 ; Foote v. Berkley (1000), O. Bridg. 527 ; Doe d. 
Harris v. Greathed (1800), 8 East, 91 ; Holford r. Bailey 
(1849),18 L. J. Q. B. 109; Norman v. Norman, [1919] 
1 Ch. 297. Mentd. Bath’s, Bp., Case (1005), 0 Co. Rep. 
34 b; Oshey v. Hicks (1010), Cro. Jac. 203 ; Podger’s 
Case (1012), 9 Co. Rep. 104 a; Edwards v. Woodden 
(1033), Cro. Car. 323 ; Thomas v. Sorrell (1073), Freem. 

B. 85; Beal v. Simpson (1098), 1 Ld. Raym. 408 ; 
Philips v. Salisbury, Bp. (1099), 12 Mod. Rep. 321 ; 
Holiday v. Fletcher (1727), 2 Stra. 781 ; Molden v. Bartlett 
(1750), Park. 106 ; Wood v. Rowdiffe (1851), 0 Exoh. 
407 ; fte Bellamy, Elder v. Pearson (1883), 25 Ch. D. 
020 . 


982. .] — One having bought a messuage in 

D. of T. C. makes a feoffment by deed of his 
messuage late of R. C. in D. This mistake does 
not vitiate the conveyance. — Windham v. Wind- 
ham (1581), 3 Dyer. 370 b ; 73 E. R. 843. 


Annotations : — Gonid. Conolly v. Vernon (1804), 
Reid. Stukeley v, Butlor (1014), Hob. 108. 


933. .] — If a man givet-h all his lands in 

. D. in the tenures of A. & B. & he hath lands in D. 

but not in their tenures, in that case all his lands 
in D. passeth (Warburton, J.). — Clay & Barnet’s 
Case (1013), Godb. 230 ; 78 E. R. 137. 

934, .]— A lease of “ all that glebe land 

lying in A., viz. seventy-eight acres of land, & also 
all the tithes of the said seventy-eight acres, all 
which lately were in the ferm or occupation of B.” 
is sufficiently certain to pass the tithes although 
they never were in the occupation of B., for the 
words “ all which were lately, etc.” shall be 
taken as an explanation, & not as a restriction. — 
Swyft v. Eyres (1039), Cro. Car. 540 ; 79 E. R. 
1070 ; sub now. Swift v, Heirs, March, 31 ; sub 


nom . Litchfield (Vicars Choral) v. Ayres, 
W. Jo. 435. 

Annotations : — Reid. R. v. Rochester, Bp. Sc dark (1075), 2 

Mod. Rep. 1 ; Roe d. Conolly v. Vernon (1804), 5 East, 

51 ; Doe d. Beach v. Jersey (1818), 1 B. Sc Aid. 550. 

935. .] — Doe d. Freeland v. Burt, No. 

875, ante, 

936. .] — Where the words of a second deed 

are sufficient to pass the whole of the property 
conveyed by a former deed, & the intention to do 
so is clear, a mistake in describing the occupation 
will not vitiate. — W ilkinson v . Maun (1832), 2 
Or. & J. 030 ; 2 Tyr. 544 ; 1 L. J. Ex. 234 ; 149 
E. R. 268. 

Annotations : — Mentd. Smith v. Keating (1848), 0 C. B. 136 ; 

Perry v. Shipway (1859), 1 Gi ft. 1 ; Re Campden Charities 

(1881), 18 Ch. D. 310; Re Whiteley, London, Bp. e. 

White! oy, [1910] 1 Ch. 600. 

937. .] — Under a lease of all that part of 

B., situate & being in O., & now in the occupation 
of S., lying within certain specified abuttals, with 
all houses, etc. belonging thereto, & which are now 
in the occupation of S. a house on a part, which 
is within the abuttals but not in the occupation 
of S., will pass. — Doe d. Smith v, Galloway 
(1833), 5 B. & Ad. 43 ; 2 Nev. & M. K. B. 240 ; 
2 L. J. K. B. 182 ; 110 E. R. 708. 

Annotations : — Apld. Dyne v. Nutloy (1853), 14 C. B. 122. 

Refd. Morrell v. Fisher (1849), 4 Exch. 591 ; Doan v . 

Gibson (1807), 15 W. R. 809 : Wellington v. Shepherd 

(1872), 27 L. T. 832 ; Magee v. Lavell (1874), 43 L. J. C. P. 

131 ; Cowen r. Truofltt, [1898] 2 Ch. 551 ; Mellor t>. 

Walmesley, [1904] 2 Ch. 525. • 

938. .] — A shop was demised to H. C., the 

landlord retaining the right of occupying the flat 
roof. Shortly afterwards the landlord demised an 
adjoining house to another person, with tho right of 
walking & sitting on the roof of the shop. H. C.’s 
lease having determined, the landlord demised the 
shop to pltf. by tho description of “ all that shop 
situate at, etc., as the same was late in the occupa- 
tion of H. 0.” The lease of the house having 
afterwards determined, the landlord re-let it to 
deft., with the right to occupy the roof of the shop 
& to erect on it a photographic studio : — Held : the 
words “ as the same was late in the occupation of 
H. O.” ought to be considered as inserted only for 
the purpose of identifying the property, & not of 
limiting the operation of the deed. — Martyr v, 
Lawrence (1804), 2 De G. J. & Sm. 201 ; 4 New 
Rep. 312 ; 10 L. T. 677 ; 28 J. P. 580 ; 10 Jur. 
N. 8. 858 ; 12 W. R. 1043 ; 40 E. R. 375, L. J J. 
Annotation : — Reid. Francis v. Hayward (1882), 20 Ch. D. 

773. 

939. Misdescription of area.] — Lease of all my 
meadows in D. containing ten acres, when I have 


939 i. Misdescription of area .] — Tho 
front half of a lot supposed to contain 
in all 200 acres, but in reality consisting 
of more, was construed to mean half 
the real quantity. — E llis v. Waddel 
(1837), 5 0. S. 639.— CAN. 


939 ii. .] — Where the number of 

acres mentioned in a patent does not 
correspond with the quantity of land 
according to the description in the 


S ant, the description will control. - 
ANNING v. Dob d, Fkrqubson (1839), 
(1823-1900), 1 Ont. Dig. 1854.— CAN. 

®3®iU. - — -•> — Deft, agreed, under 
seal, with pltfs. to pay them £275 
by a certain dfty, for " the south 100 
acres of lot 16 in the 7th concession 
of N,, beginning at the S.E. corner, 
« run by the surveyor 100 acres 
exactly ” : — Held : under these words 
deft, was entitled to the tract as ** run 
by the surveyor,” that being in 
accordance with the subatanoe ox the 
agreement, & the latter words being 
the principal feature of the description, 
not the words, “ the south 100 acres.” 
— Joiner v . Colbornb (1854), 11 


U. C. R. 631.— CAN. 

939 iv. .] — The Crown in 1804 

granted lots 18 & 19 in the 6th con- 
cession of F„ containing 247 acres, 
more or less, Sc bounded as follows : 
“ Commencing in front of the conces- 
sion at tho S.E. angle of lot 19, then 
N. 31° W. 65 ohains, then S. 59° W. 
38 ohains, more or less, to the allow- 
ance for road between lots 18 & 17, 
then S. 31° E. 65 ohains, more or less, 
to the allowance for road in front of 
the concession, then N. 59° E. 38 
chains, more or less, to the place of 
beginning : — Held : this included all 
°n°te 18 Sc 19, not merely that part 
extending 65 ohains back from the 
front or south end. — C artwright v. 
Drtlor (1860), 19 U. C. R. 210.— 
CAN. 


. 989 v. The description con- 

tained in a grant of lands gave one 
of the boundaries as follows : ** Thence 
along shore to a point due north of a 
small pond six ohains from cm old fort. ” 
This pond by admeasurement shortly 
before trial was found to be at Its 
eastern end nine, Sc at its western end 


eleven chains . from the fort : — Held : 
this discrepancy must be rejected as 
falsa demonstratio , Sc tho pond being a 
natural monument, its actual position 
should control Sc correct the descrip- 
tion in the deed. — Archibald v. 
Morrison (1808), 7 N. S. R. 272.— 
CAN. 


939 vi. .} — There being ft reason- 

ably accurate particuiarlsation of the 
four boundaries the quantity of acres 
must not be regarded as the controlling 
term . — Re Trent Valley Canal 
(1880), 12 O. R. 153.— CAN. 

939 vii. .] — A specific lot of land 

was conveyed by deed Sc also: “A 
strip of land 26 links wide, running 
from the eastern side of the aforesaid 
lot along the northern side of the rail- 
way station about 12 rods unto the 
western end of the railway station 
ground, the lot & strip together con- 
taining one acre, more or less ” : — 
Held; the strip conveyed was not 
limited to 12 rods in length, but 
extended to the western end of the 
station, which was more than 12 rods 



Part III. — Interpretation of Deeds and Non-Testamentary Instruments. 281 


twenty in D., all pass. — Willoughby (Lord) v. 
Foster (1553), 1 Dyer. 80 b ; 73 E. R. 172. 

940. .] — Where, in a deed to make a 

tenant to the prcedj>e 9 lands were described as a 
farm generally, without particularising their 
quality or quantity, & in the recovery the parcels 
were set out as amounting to fifty acres, but on 
a late admeasurement , they had been found to 
comprise seventy, the ct. allowed the quantity 
to be increased to that number, the terms of the 
deed being large enough to comprise all the lands 
of which the farm consisted at the time the recovery 
was suffered. — Battisall v. Turner (1824), 9 
Moore, C. P. 591. 

941. .] — If the word “ farm ” be used, & 

an enumeration is afterwards included which does 
not embrace the whole, the description applying 
only to a part, will not prevent the part not con- 
tained in that latter description from being in- 
cluded in that which is the general description. — 
Poutman v . Mill (1839), 9 L. J. Oh. 161 ; 3 Jur. 
356. 

942. .] — Llewellyn v. Jersey (Earl), 

No. 919, ante . 

943. .] — J. I)., by deed dated in 1719, 

demised to J. B. “ all that part of the townland of 
B., containing 509 acres, arable, meadow, & 
pasture, English statute measure, for three lives, 
renewable for ever, bounded on the south,” etc. 
Within the boundaries mentioned in the deed, in 
addition to the 509 acres of arable, etc., there were 
contained 400 acres & upwards of bog land, the 
whole of which, except at one point, where it 
approached the boundary, lay within the arable 
& other land. There wore several renewals, each 
being made in the terms of the original demise. 
In ejectment by a party deriving title from the 
original lessor, against the tenant in possession 
under the last renewal : — Held : the 400 acres of 
bog land passed by the original demise to J . B. — 
Jack v. McIntyre (1845), 12 01. & Fin. 151 ; 9 
Jur. 415 ; 8E. R. 1356, H. L. 

944. .] — A lease of land described by 

admeasurement, “ with the houses now erected or 
being erected thereon,” it being found as a fact 
that at the time the lease was executed the founda- 
tions of the houses had been laid, is in effect the 


some as though the lease had been of a specific 
house, & though the dimensions considerably 
exceeded those stated : — Held : it was merely 
falsa demonstratio. 

The question parcel or no parcel is always for 
the jury (per Our.). — Manning v. Fitzgerald 
(1859), 1 F. & F. 634, n. ; 29 L. J. Ex. 24. 

945. .] — A. was in possession of two con- 

tiguous estates, M. & P. In 1872 he sold M. to 
resps., & a survey was made on behalf of both 
parties to determine the boundary between M. & P., 
& resps. thenceforward occupied the lands of M. 
as determined by the survey. In 1881 the estate 
of P. was sold to applt. & in 1896 he commenced 
pioceedings to establish that resps. were occupying 
as part of the estate of M. lands which were really 
part of the estate of P. It appeared that on 
measuring up the acreage of the plots of land 
specifically mentioned in the deeds as forming 
part of M., they were found to be less than the land 
actually occupied by resps. : — Held : the measure- 
ments in the deeds aid not affect the title of resps. 
to the lands included in the conveyance to them 
as determined by the contemporary survey. — 
Barnard v. De Charleroy (1899), 81 L. T. 497, 
P. 0. 

946. .] — Mellor v . Walmesley, No. 926, 

ante . 

947. Misdescription as to name.] — The omis- 
sion to describe land by the name of “ Muckland,” 
& even the description of it, as within another 
denomination, amount at most to an erroneous 
additional description of that which is identified 
beyond doubt by reference to the map (Willes, J .). 
— Rorke v . Eruington (1859), 7 II. L. Oas. 617 ; 
5 Jur. N. S. 1227 ; 11 E. R. 240, H. L. 

Annotations: — Reid. Eastwood v. Ashton, [19151 A. C. 900. 

Mentd. Nawab Sidhee Nuaur Ally Khan v. Ojoodhyaram 

Khan (1866), 10 Moo. Ind. App. 540 ; Jaoomb v. Turner, 

[18921 1 Q. B. 47 ; Howson v. Shelley, [19131 2 Ch. 384. 

948. Misdescription of boundaries.] — When 
after a description of a property it is stated that 
on one side it is bounded by a certain other pro- 
perty, & it appears that it is not so bounded for 
every inch, there is an inaccuracy in the statement 
of the boundary ; but this is not enough to exclude 
what is not so bounded if it appears from the 
evidence to have been part of the property dealt 


from the starting: point. — Doyle v. 
McPhkk (1895), 24 S. C. R. 65. — CAN. 

939 viii. . ] — A description answer- 

ing: to the holding most prevail over 
an implied description, or subsequent 
addition, which would be false. — 
MacEchen v. MacDonald (1904), 
37 N. 8. R. 59.— CAN. 

939 ix. . J — In a suit for ejectment 

a mere misstatement of the area of 
tho land sought to be recovered ought 
not to be regarded as anything more 
than a •• false demonstration/* If the 
space is precisely defined by other 
description, the statement of its measure - 
ment in square yards may be treated as 
surplusage ft of no consequence. — 
Vuui V andas Maduavdas v. Mahomed 
Ali Kiian (1880), I. L. It. 6 Bom. 
208.— IND. 

9471. Misdescription as to name .] — 
In a lease for lives renewable for ever, 
the name of “ Beauchamp Cololough 
the younger, son of Beauchamp 
Colclough of Zion -Hill,” was inserted. 
No person answered the entire de- 
scription. There was a Beauchamp 
Urquhart Colcliugh, son of Beauchamp, 
who did not reside at Zion -hill Sc there 
was also a Beauchamp, son of Henry, 
who did reside at Zlon-hill : — Held: 
the case was governed by the rule 
4 ‘ Veritas nominis tollit errorem demon - 
straHonis.” The name being sub- 
stantially correct, the false description 
should be rejected. Sc Beauchamp 


Urquhart, son of Beauchamp was 
therefore the life in the lease. — 
Colclough v. Smith (1864), 10 L. T. 

I 918— IR. 

948 i. Misdescription of boundaries.] 
— In a patent the land was described 
as “ certain parcel of land in the 
township of N., containing by admea- 
surement 35 acres, more or less, which 
35 acres of land are butted & bounded 
as follows/’ etc. The boundaries given 
would embrace about seventy acres, 
including several lots in the town of 
N. From the facts it was clear this 
was not the intention of the govt. : — 
Held : the description as In the town- 
ship, coming first, . must govern, Sc 
therefore no land could pass which was 
then in the town. — D oe d. Campbell 
g^CROOKfl (1852), 9 U. a, R. 639.— 

948 iL .] — Where land was de- 

scribed as commencing at a post planted 
4 chains Sc 50 links from the N.E. angle 
of a lot : — Held : the post, the existenoe 
ft position of whioh were satisfactorily 
established, was the point of com- 
mencement, though its distance from 

f the true N.E. angle was inaccurately 
iven. — Marrs v. Davidson (1867), 
6 U. C. R. 641.— CAN. 

948 111. .1— In 1792 lot 17 in the 

2nd concession of H. was appropriated 
by the laud board for the district to 
O'B. He had made no improvements 
np to 1794, ft in 1853 the location 


made to him by the board was formally 
cancelled. In 1801 a patent issued 
to F. for lot 17 In the front concession 
of H., whioh had been appropriated 
to him by the land board about a year 
after their grant to O’B.. described 
as commencing in front of the conces- 
sion at the N.E. angle of the lot on the 
river, then 8. 45 degrees E. 80 chains, 
more or less to the lands of O’B., 
then 8. 45 degrees W. 30 chains, more 
or less, to lot 16, then N. 45 degrees 
W. 68 chains to the river, then along 
the water’s edge north-easterly the 
place of beginning, containing 200 
acres, more or less. Up to this time 
there had been no second concession 
line run. In 1863 the Crown granted 
to deft, the rear part of the lot, 1884 
acres, ft pltf., claiming it under the 
patent to F., brought trespass : — Held : 
as O'B. never got a patent or became 
entitled to claim one, the reference to 
bis land was falsa demonstratio, ft 
pltf. was confined to the distanoe of 
80 chains mentioned in the patent to 
F. — Fields v. Miller (1868), 27 

U. C. R. 416.— CAN. 

948 Iv. .} — In a patent there was 

a general description of a lot as lot 23 
In the 10th concession, etc., ft also a 
particular description by metes ft 
bounds, whioh would exclude the part 
in question from the limits of lot £3 - 

HOd: the piece in question passed 
under the general description In tho 
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Sect. 8. — Rules of construction : Sub-sect. 13, B. (b); 
sub-sect . 14,] 

with, & the previous descriptipn of that property 
is sufficient to include it (Jessel, M.R.).— Francis 
v . Hayward (1882), 22 Ch. D. 177 ; 52 L. J. Ch. 
291 5 48 L. T. 297 ; 47 J. P. 517 ; 31 W. R. 488, 
O. A. 

Annotation : — Mentd. Swains ton v. Finn Sc Metropolitan 
Board of Works (1883), 48 L. T. 034. 

949. Misdescription of subject-matter.] — Deft, 
received an order from a correspondent at B. 
to purchase for him bar iron of a description 
known there as S. & H. crown iron. Upon 
inquiry, he found that the firm of S. Sc U., 
whose mark that was, had ceased to exist, <fc had 
been succeeded by a firm of H. & Co., pltf., & he 
accordingly, through a broker, bought of pltf. 
87 tons of iron, which was described in the bought ! 
& sold notes as “ 8. Sc H., crown, common bars.” | 
The iron when tendered was found to bear the mark 
of the new firm “ H. & Co.” with a crown, & was 
rejected by deft. In an action for refusing to 


accept the iron, the jury found that the mark 
“ S. Sc H.” was not a material part of the bargain, 
Sc that the article tendered was substantially what 
deft, bargained for : — Held : construing the con- 
tract by the surrounding circumstances, the mark 
S. Sc H. might, if necessary, be rejected as falsa 
demonstratio, Sc the contract was complied with 
by the tender of iron marked “ H. & Co.” — 
Hopkins v. Hitchcock (1803), 14 0. B. N. S. 05 ; 
32 L. J. 0. P. 154 ; 8 L. J 1 . 204 ; 9 Jur. N. S. 898 ; 
11 W. R. 597 ; 143 E. R. 309. 

950. Misdescription of tenure.] — -A mtge. was 
expressed to comprise by way of grant in fee “all 
Sc every the estate, right, title, property, & interest 
of the mtgor. of & in all & every those two fields or 
’parcels of land containing together about twenty- 
two acres or thereabouts, situate at Sc abutting 
upon the main road at ” H., & “ bounded upon 
one side by ” B. Lane, “ Sc also of Sc in all Sc every 
other, if any, the lands, hereditaments, Sc premises 
at H. aforesaid of, in, or to which the mtgor. hath 
any estate, right, title, property, or interest.” 


patent, & the particular description, 
which was Inconsistent therewith, 
must be rejected as falsa demonstratio. 
— Huntsman v. Lynd (1879), 30 C. P. 
100. — CAN. 

948 v. *] — Imrie v. Archibald 

(1895), 25 S. O. R. 388.— CAN. 

949 i. Misdescription of subject 
matter.] — Where in a deed a certain 
quantity of land, Sc half of a saw -mill 
thereon erected, were conveyed. & 
the description of the premises covered 
the whole site of the mill : — Held : 
the vendee was entitled to only one- 
half of the mill. — Doe d. Miller v. 
Dixon (1835), 4 O. 8. 101.— CAN. 

949 ii. .1— Where land is de- 
scribed generally as part of lot 4, & 
the specific description afterwards 
dearly given embraces a part of lot 
3, the speoific will govern. — D oe d. 
Murray v. Smith (1848), 6 U. C. R. 
225.— CAN. 

949 lit. Where land is so 

described by its local abutments as 
to enable any one to find it with 
certainty, it is unnecessary to state 
further in what lot in the township 
the land lies. If, therefore, the land 
so described is stated to be part of 
lot 42, when it is in reality part of 
lot 45, the deed is nevertheless certain 
Sc good. — Doe d. Notman v. Mc- 
Donald (1848), 6 U. C. R. 321.— CAN. 

949 iv. .)— A. by deed dated 

Jan. 22, 1840, conveyed to pltf. lots 
134, 135, Sc 136 In the 3rd concession 
of S., adding this description “ which 
lots were patented to A., bearing date 
Mar. 15, 1830, Sc which was surveyed 
Sc laid oft by W., on Jan. 21, 1840 ** 
Held ; pltf. was not bound by such 
survey* out could claim the whole of 
lot 130, as laid out by govt. — Mahon y 
* Campbell (1858), 15 U. C. R. 390.— 
CAN. 

949 y, . ] — a particular descrip- 
tion being dearly inaoc urate in many 
respects, cannot control a previous 
grant, so as to exdude the part of a lot. 
not described. — McCollum v. Wilson 
(1859), 18 U. C. R. 446.— CAN. 

949 vi. .] — In ejectment brought 

to recover possession of oert&in land, 
called part of 22 in the 8 th concession 
of H., sc described as extending to the 
edge of R. lake, it was proved that there 
was a concession in the original survey 
of the township, called the 9th, between 
the 8 th, to the north thereof. Sc R. lake. 
Pltf. proved that the patent under 
which he traced title described the 
8 th concession as extending to the 
bank of R. lake, but the deed to himself 
only stated the lot without giving 
metes & bounds :~~HM .* although 
the specific description in the patent. 
Sc not the general description, would 


probably govern, yet pltf. having in 
his notice of title only claimed lot 22 
in the 8th concession whereas the part 
contended for was in the 9th con- 
cession, deft, was entitled to a verdict. 
— Henderson v. Harris (1860), 10 
C. P. 374.— CAN. 

949 vli. . ] — A mtge. described the 

land as all those certain parcels of land 
situate in the township of N., con- 
taining 24 acres, more or less, being 
composed of part of lot 23 in the 5th 
concession of N., particularly described 
in the deed of conveyance thereof 
made between, etc. This deed referred 
to was for 24 acres, part of lot 23 in 
the 4th concession, & of lot 23 in the 
5th concession, describing the part in 
each concession separately by metes & 
bounds, that in the 5th containing 
less than half an acre : — Held : the 
mtge. included only the land in the 
5th concession. — Fkrrie v. Wright 
(1861), 20 U. C. R. 044.— CAN. 

949 viii. .]— Dohn v. Tice (1861 ), 

11 C. P. 289.— CAN. 

949 ix. .] — The Crown in 1836 

granted to 8., under whom defts. 
claimed, " 200 acres, more or less, in 
the township of C.. being lot 41 in 
front on lake K., in the township," 
describing it as 44 commencing in front 
on lake E., at the S.E. angle of the 
lot; thence N. 175 chains/* etc. In 
1839 a grant issued to B. for the roar 
parts of lots 41, 42, & 43 in the front 
or 1st concession of C./* described as 
commencing in the limit between lots 
40 8c 41, at a distance of 175 chains 
from the S.E. angle of the said lot 41 
& then going north : — Held ; the first 
grant must be taken to include the 
whole of lot 41, notwithstanding the 
particular description. Sc therefore 
nothing could pass by the second 
patent. — I lkr v. Nolan (1861), 21 
U. C. R. 309.— CAN. 

949 x. .] — Pltf. claimed under a 

deed from one C. of “ all that parcel 
of land being composed of lot 26, as 
laid down upon a plan of lots laid out 
by G. & W., lieing on the west side of 
G. street in the town of B., described 
as follows/* adding a description 
by metes & bounds, which left a small 
strip at the south end of the lot 
uncovered : — Held : the whole lot 

M , Sc the description curtailing 
le should be rejected as falsa 
demontratio. — Gillen v. Haynes 

(1873), 33 U. C. R. 516.— CAN. 

949 xi. .1 — L. in conveying land 

to S. described it as being composed 
of the southerly half of lot 17 in the 
4th concession of K., giving it the 
metes & bounds of the east half, but 
excepting out of the same 45 acres 
sold for taxes. The only part of lot 17 


which L. had before the tax sale was 
that conveyed to him by B. as part of 
lot 17, giving it the metes & bounds of 
the east hair, the same as in the deed 
to S. & the same quantity was conveyed 
in both deeds : — Held : the metes Sc 
bounds given in the deed to 8. cor- 
rectly described the lands intended to 
be conveyed. Sc the words “ southerly 
half ** were controlled by them. — 
Pearson v. Mulholland (1889), 
17 O. R. 502.— CAN. 

949 xii. .] — By an indenture of 

lease lessees were given the right 
to “a sufficient supply of water for 
the purpose of propelling a wheel not 
exceeding 44 inches in diameter, being 
the size of the present wheel upon the 
premises.** The *‘ present wheel ** was 
40 inches in diameter : — Held : the 
governing words were “ not exceeding 
44 Inches in diameter/* Sc the subse- 
quent words “ being the size of the 
present wheel upon the premises/* 
should be rejected as falsa demonstratio. 
— Brantford Electric & Operating 
Co. v. Brantford Starch Works 
(1901), 3 O. L. R. 118; 22 C. L. T. 
13.— CAN. 

949xiii. .] — McDonald v . Gal- 

lagher (1915), 48 N. 8. R. 332.— CAN. 

949 xiv. . ] — Where a recital in an 

agreement for sale of cattle described 
them as 44 the cattle known as the C. 
cattle at present grazing on the C. 
ranch, near B./* whereas other parts 
of the contract made it appear that the 
oattle sold were all the 44 O. cattle ** 
some of which were not on the C. 
ranch : — Held : it was intended to sell 
all the C. cattle & the words 44 at present 
grazing, etc/* were rejected as used 
mistakenly for better description of 
what was sufficiently certain without 
them, applying the maxim falsa 
demonstratio non nocet. — McLeay v. 
Burns, fl919] 3 W. W. R. 917 ; affd., 
[1920] 2 W. W. R. 815.— CAN. 

949 xv. .] — A full Sc complete 

description of the subject -mat tef of a 
deed being followed by another 
description in the same instrument, 
the first description will be preferred 
although the second is equally full Sc 
complete. — R oe v. Lid well (1860), 
11 L C. L. R. 320.— IR. 

p. Hill of sale .] — Goods in- 

tended to be included in a chattel 
mtge. were described therein as those 
mentioned in the schedule, the property 
of the mtgors., situate upon the 
premises on the north-east corner of 
oertain streets in a township : — Held : 
although when the mtge. was executed 
the goods were in the house at the 
north-west comer. Sc not the north- 
east comer, the mtge. was not void. 
The erroneous part of the deeeription 
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All of the mtgor/s property at H. was freehold, 
except a strip of land of about three-quarters of 
an acre which lay between the freeholds « B. Lane, 
& which was of copyhold tenures — Held: the 
copyhold strip passed under the general words, & 
was included in the mtge. 

Semble : having regard to the position of the 

S roperty & the description in the deed, the copy- 
ola strip was included in the parcels themselves. — 
Early v. Rathbone (1888), 57 L. J. Oh. 652 ; 58 
L.T. 517; 4T. L. R. 382. 

Misdescription on plan.] — See No. 926, ante . 


Sub-sect. 14. — Non accipi debent verba in 

DEMON STRATIONEM FALSAM QUA3 COMPETUNT 
IN LIMITATIONEM VERAM. 

951. Meaning of rule.] — If there be some land 
wherein all the demonstrations in a grant are true, 

& some, wherein part are true & part false, the 
words of such grant shall be intended words of j 
true limitation to pass only those lands wherein ! 
all the circumstances are true (Parke, J.). — Doe d. j 
Ashforth v. Bower (1832), 3 B. & Ad. 453 ; i 
1 L. J. K. B. 156 ; 110 E. 11. 163. 

Annotations: — Reid. Doe d. Smith v. Galloway (1833), 5 i 

B. Sc Ad. 43 ; Jack v. McIntyre (1845), 12 Cl. k Fin. 151 ; I 

Josh v . Josh (1858), 5 O. B. N. S. 454 ; White v. Birch ! 

(1887), 15 L. T. 605. Mentd. Homer v. Homer (1878), 8 

Oh. D. 758. j 

952. .] — Morrell v. Fisher, No. 920, ante . j 

953. .] — You cannot reject part where j 

there is something which answers the whole 
description (Willes, J.). — Josh v. Josh (1858), 

5 C. B. N. S. 454 ; 28 L. J. 0. P. 100 ; 5 Jur. N. S. 
225 ; 7 W. R. 122 ; 141 E. R. 185. 


954. .] — The rule is that where words can 

be applied so as to operate on a subject-matter & 
limit the other terms employed in its description, 
or, in other words, where there is a subject-matter 
to which they all apply it is not possible to reject 
any of these terms as falsa demomtratio (Willes, 
J.). — Smith v. Ridgway (1866), L. R. 1 Exch. 
331 ; 85 L. J. Ex. 198 ; 14 L. T. 632 5 12 Jur. N. S. 
742 5 14 W. R. 868, Ex. Ch. 

Annotations : — Mentd. Cosby v. Millington (1869), 38 
L. J. C. P. 373 ; Cuthbert v. Robinson (1882), 51 L. J. Ch. 
238 ; Re Seal, Seal v. Taylor, [1894] 1 Ch. 316. 

955 . ,] — Hardwick v. Hardwick (1873), 

L. R. 16 Eq. 168 ; 42 L. J. Ch. 636 ; 21 W. R. 
719, L. C. 

Annotations: — Retd. Whitfield v. Langdale (1875), 1 Oh. D. 
61 ; Homer v. Homer (1878). 8 Ch. D. 758 ; Re Bright- 
Smith, Bright-Smith v. Bright-Smith (1886), 31 Oh. D. 
314 ; Re Brocket, Dawes v. Miller, [1908] 1 Ch. 185. 

956. Grant in general terms — Followed by 
restrictive words.] — A non. (1617), 1 Roll. Rep. 
407 ; 81 E. R. 570. 

957. .] — General words do not imply 

any certainty, nor conclude any person ; as where 
the condition of a bond is to devise or grant all 
his lands in the tenure of A., etc., the obligor may 
say that he has nothing there ; seats where the 
condition is particular. — D oddington’s Case, 
Hall v. Peart (1594), 2 Co. Rep. 32 b ; Poph. 60; 
76 E. R. 484 ; sub now. Hall v. Combes, Cro. 
Eliz. 368. 

Annotations: — Held. Stukoley v. Butler (1615), Hob. 168; 
Swyft v. Eyres (1639), Cro. Oar. 546 ; Foote v. Berkley 
(1666), O. Bridg. 627 ; Doe d. Smith v . GaUoway (1833), 
5 B. & Ad. 43 ; Morrell v. Fisher (1849), 4 Exoh. 591 ; 
Norman v. Norman, [1919] 1 Ch. 297. Mentd. Barkers. 
Bacon (1604), Cro. Jac. 48 ; Mirril v. NichoiB (1614), 2 
Bulst. 176 ; lt. Sc Hunsdon v. Arundel Sc Howard (1616), 

Hob. 109 ; Jo well v. (1617), 1 Roll. Rep. 408 ; 

Bainbridge v. Gardiner (1665), O. Bridg. 402. 


might be rejected, & the statement 
that they were contained in the 
mtgors.* dwelling-house would remain. 
— Supreme Court op Judicature 
(Accountant) v. Maroon (1809), 
30 O. R. 135.— CAN. 

a. Misdescription of measurements.] 
— Where two tenants agreed to take 
leases of two houses in a terrace as 
such, 8c in the leases an error was 
made in the cell measurements, but the 
boundaries wore clearly marked out : — 
Held: the premises wore conveyed 
by the boundaries Sc the measurements 
were immaterial. — Wallace v. Dun- 
lop (1910), 44 I. L. T. 209.— IR. 

r. M isdescrivtion in plan. ] — Phi llips 
v. R. (1910), 12 C. L. R. 287.— AUS. 

•. .}— When a parcel of land is 

granted by a specific name. Sc it can 
be shown what are the boundaries 
of such parcel, the governing part of 
the description Is tne specific name, 
8c the whole parcel wifi pass, even 
though to the general description there 
Is superaddod a particular description 
by metes 8c bounds, or by a plan which 
does not show the whole oontenta or 
the land as Included in the designation 
by which It is known. — Attrill c. 
Platt (1883), 10 8. C. R. 425.— CAN. 

t. .J — Guardian Assurance 

Co. v. CONNELY (1891), 20 8. C. R. 
208.— CAN. 

u. .] — Held: there being, ir- 

respective of the .nap, an adequate 
description of what was Intended to 
pass under the deed, the subsequent 
description, appearing on the faoo of 
the map, being at variance with the 
former description, might be rejected 
on the principle falsa demonstratia 

non nocet. — Dublin 8c Kingstown Ry. 
On, v. Bradford (1857), 7 I. C. L. R. 
624.— IR. 

a. .] — Held : the description 

in the body 8c schedule of a convey- 
ance was an adequate description of 
what was intended to be conveyed, 
Sc the additional description on the 


map was an erroneous description, 
& should bo rejected. — Kenny v. 
Labarte, [1902] 2 I. It. 03.— IR. 

b. Misdescription of commencement 
of term.]— Pltf., by lease, consisting 
of seven sheets. & bearing dato Mar. 
15, 1862, demised certain premises 
to W. On the July 21 following, this 
lease was canoeiled by an instrument 
under seal ; the second 8c fourth shoots 
were taken out 8c replaced by others, 
& it was re-executed & re -delivered 
without any other alteration. As it 
then stood it was dated as before, 
to hold “ from Apr. 1 now ne?tt,” 
for nine years “ from thenoe next 
ensuing,*’ at a yearly rent, payablo in 
advance on Apr. 1, 1862, & on Apr. 1 in 
each year ; the oonolusion being that 
the parties had thereunto set their 
hands 8c seals, “ the day & year first 
above written " : — Held : the lease 
took effect from the delivery on 
July 21, 1862, not from the date; 8c 
the term began on Apr. 1, 1863 ; 6c 
the first year s rent, payable in advance 
was not due until that day, the words 
" on Apr. 1, 1862 ” being merely 
falsa demonstrate. — Bell v. Mo- 
Kindsey (1865), 3 E. 8c A. 9.— CAN. 


0 . Misdescription of quantity — Sale 
of goods .] — By agreement in writing 
between pursuers 8c defenders pur- 
suers agreed to supply « the whole 
steel ” required for the F. bridge, less 
12,000 tons of plates, subject to the 
conditions herein contained, at certain 
prices. The conditions contained these 
clauses : ** The estimated quantity 

of steel we understand to be 30,00& 
tons, more or less ” ; — Held : pursuers 
were entitled to supply the whole 
of the steel required for the bridge, 
8c their right was not qualified or 
affected by the statement that the 
estimated quantity which would be 
required was underetood to be “ 30,000 
tons, more or less.” — Tancred, Arrol 
Sc Oo. v . Steel do. of Scotland, Ltd. 
(1890), Id App. Oas. 125.— WOT, 


PART III. SECT. 3, SUB-SECT. 14. 

951 i. Meaning of rule.] — The rule 
falsa demonstraho non nocet is subject 
to another which shows its real 
meaning, non accipi debent verba in 
falsam demonstrationem qua comprtunt 
in limitationem veram ; the meaning 
of which is, if there be a subject-matter 
in which all the particulars mentioned in 
the grant concur, & another Bubjoct 
in which some only of them ooncur, 
the particulars wanting in the latter, 
but found in the former, shall not be 
considered mistaken description to 
pass the latter, but that subject shall 
pass in which all the particulars oonour. 
— Boyle t>. Mulholland (1860), 10 
I. O. L. R. 150 ; 12 Ir. Jur. 192 —IR. 

956 1. Grant in general terms— ‘Fob 
lowed by restrictive words.] — When two 
deeds were given to different parties 
of a lot containing 150 acres, the first 
covering fifty acres by motes 8c bounds, 
the last containing the whole lot, 8c 
commencing at the same point as the 
first “ except fifty acres already sold ” : 
— Held : the last deed covered only 
the remaining 100 acres of the lot.— 
Arner v. MoKenney (1858), 8 O. P. 
373.— CAN. 

966 il. .] — Held: where a 

deed of entail contained substantive 
prohibition against alienation & con- 
tracting debt, a subsequent prohibition 
against granting 14 any right or seourity 
either heritably or irredeemably ” was 
to be road as an additional prohibition, 
8c not as qualifying the preceding 

S rohJbitions.— Hamilton v. Lindsey; 

»ucknall (I860), 8 Macph. JCt. of 
Sees.) 323 ; 42 8c. Jur. 152.— 4COT. 

d. Words will not be ^re)ectedr—Unr 
less impossible to give effect to them. j— 
Held: a grant from the Crown of 
•• all that certain parcel or tract of . 

Y. street, in the township/ the land 
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968. 


■•]— Ognel’s Case (1687), 4 


Co. Rep, 48 b 5 76 E. R. 1000. 

Annotations.*— Reid. Clay & Baraet’8 Case (1 61 3), Godb. 
286 ; Stukeley v. Butler (1616), Hob. 168. jfcentd. Anon. 
(1684), Owen, 8 ; Lilllngston's Case (1607), 7 Co. Hep. 
88 a: Chamberlaine v. Turner (1628), Cro. Car. 129: 
Robins v. Warwick (1661), 1 Keb. 72 ; Manby v. Scot 
(1662), 1 Keb. 337 ; Dixon v. Harrison (1670), Vaugh. 86 ; 
Witherhead v. Harrison (1670), T. Jo. 2 ; Shuttleworth v. 
Garnett (1688), Garth. 90; Hool v. Bell (1697), 1 Ld. 
Raym. 172 ; St. David’s, Bp. v . Lucy (1699), 1 Salk. 134 ; 
Presoott v. Boucher (1832), 3 B. & Ad 849 ; Thomas v. 
Sylvester (1873), L. R. 8 Q. B. 368 ; Apsden v. Sod don, 
Preston v. Seddon (1876), 46 L. J. Q. B. 363 ; Harding; v. 
Howell (1889), 14 App. Gas. 307 ; Re Herbage Rents, 
Greenwich Charity Comrs. v. Green, [1896] 2 Oh. 811. 


959. .] — Bartlett v. Wright (1693), 

Cro. Eliz. 299 ; 78 E. R. 662. 

960. .1— Barker v. Bacon (1604), 

Cro. Jac. 48 ; 79 E. R. 40 5 sub nom . Baker v . 
Bacon, Moore, K. B. 764. 

Annotation:— Consd. Pratt v. Moon (1605), Yelv. 82. 

961. .] — Clay & Barnet’s Case, 

No. 933, ante. 

962. .] — Gibson v. Clark (1819), 1 

Jac. & W. 159 ; 37 E. R. 336, L. C. 

Annotation : — Mentfi. A.-G. v. Murdoch (1852), 1 Do G. M. & 
G. 86. 


963. .] — Under a lease of “all that 

messuage Or tenement called, etc., now or late in 
the occupation of C.,” the boundaries given not 
accurately „ defining the premises : — Held : a 
“ gateway ” under a portion of the messuage & 
leading to a yard behind, in which were some 
small houses not included in the demise, the 
tenants of which had always used the gateway, 
did not pass in the absence of evidence to show 
that it had been in the exclusive occupation of C. — 
Dyne v. Nutley (1853), 14 0. B. 122 ; 2 C. L. R. 
81 ; 139 E. R. 61. 

964. True description not to be con- 

strued as falsa demonstratlo.] — If all the words of 
description are true, & correctly describe a thing 
certain, the ct. will not presume that there is any 
error, so as to extend the meaning of the words to 
something not properly comprehended in the 
express words. — Pedley v. Dodds, Dodds v. 
Pedley (1866), L. R. 2 Eq. 819 ; 14 L. T. 823 ; 
12 Jur. N. S. 759 ; 14 W. R. 884. 

Annotation : — Cozud. Hardwick v. Hardwick (1873), L. R. 

16 Eq. 168. 

966, .] — Pltf. entered into an 

agreement for the transfer of his tenancy in a 
public-house, & the sale of the goodwill thereof to 
deft. The subject-matter of the agreement, wliich 
was in writing, was therein described as “ the 
house & premises he now occupies, known by the 
sign of the ‘ White Hart.* ” There was a coach- 
house which belonged to the “ White Hart,” & 
which, at the time of the making of the agreement, 
was not in the occupation of pltf., but of one S., 
who held it as tenant to pltf. for a period which 
had not expired at the time fixed for the completion 


of the transfer by the agreement. The agreement 
contained a variety of stipulations, & concluded 
as follows : “If either party shall refuse or neglect 
to perform all & every part of this agreement, 
they hereby promise & agree to pay to the other 
who shall be willing to complete the same the sum 
of £100 as damages, & recoverable in any of Her 
Majesty’s cts. of law.” Deft, refused to perform 
the agreement on the ground that it included the 
coach-house, & that pltf. could not perform his 
part, not being able to deliver up possession of that 
portion of the premises on the day fixed for com- 
pletion, & pltf. accordingly brought his action to 
recover the £100 as liquidated damages : — Held : 
the words “ he now occupies ” formed an essential 
part of the description of the subject-matter of the 
agreement, & could not be rejected as falsa 
demonstration 

With respect to the admission of parol evidence, 
Lord Wensleydale’s dictum in Baird v. Fortune , 
No. 1293, post , seems to exhaust the matter. He 
says, “ No parol evidence can be used to add to or 
detract from the description in the deed, or to 
alter it in any respect, but such evidence is always 
admissible to show the condition of every part of 
the property, & all other circumstances necessary 
to place the ct., when it construes an instrument, 
in the position of the parties to it, so as to enable 
it to judge of the meaning of the instrument ” 
(Coleridge, C.J.). — Magee v. Lavell (1874), 
L. R. 9 C. P. 107 ; 43 L. J. C. P. 131 ; 30 L. T. 
169 ; 38 J. P. 344 ; 22 W. R. 334. 


Annotations: — Reid. Mowats v. Hudson (1911), 105 L. T. 
400. Mentd. Re Newman, Ex p . Capper (1876), 4 Ch. D. 
724 ; Scrutton t>. Childs (1877), 36 L. T. 212 : Wallis v. 
Smith (1882), 21 Ch. D. 243 ; Ward v. Monaghan (1895), 
39 Sol. Jo. 485 ; Willson v. Love, [1896] 1 Q. B. 626 ; 
Pye v. British Automobile Commercial Syndicate, [1906] 
1 K. B. 425. 


966. Grant with descriptive words referring to 
schedule — Restricted by description in schedule.] — 

A deed purported to convey “ all that messuage or 
farm-house, etc., & several closes, etc., of land 
thereto belonging, called G. Farm, in the occupa- 
tion of J. S., & containing, etc., & consisting of the 
several particulars specified in the first division of 
a schedule thereunder written, & more particularly 
delineated in a map or plan thereof drawn in the 
margin of the schedule.” There were no general 
words. In an action brought to try the right to 
a slip of land, which was not mentioned either in 
the schedule or in the plan above referred to, 
evidence was offered on the part of deft, to show 
that the locus in quo had always been occupied 
with the closes mentioned & delineated in the 
schedule & plan, & treated as part of G. Farm : — 
Held: this evidence was not admissible, & the 
deed was conclusive. — Barton v. Dawes (1850), 
10 C. B. 261 ; 19 L. J. C. P. 302 ; 138 E. R. 
106. 

Annotations : — Reid. Wood v. Rowclifle (1851), 6 Exch. 407 ; 

Re Brocket, Dawes v. Miller, [1908] 1 Ch. 185. 


not being set out by metes & bounds, 
conveyed to the grantee lot 21 in the 
7th concession as well as lot 21 in the 
6th concession. — Do® d. Kbating v. 
Wyant (1842), 6 O. S. 314.— CAN. 

e. .] — Pltf. conveyed his 

farm to his son. subject to the pay- 
ment of an annuity & pltf.’s mainte- 
nance in board, washing, Sc keep out of 
the farm, or to receive in cash an 
amount sufficient to pa y for the same 
yearly. Deft, sold the farm Sc went to 
reside elsewhere, Pltf. went Sc lived 
- with him on the new farm for some 
years, receiving his maintenance, etc. , 
but becoming dissatisfied left : — Held : 
pltf. was not bound to reside with the 
lift, wherever he might choose to go ; 
k in the circumstances was entitled to 


be paid a reasonable sum for his 
maintenance, payable at the end of 
each year. — Sweeney v. Sweeney 
(1888), 16 O. R. 92.— CAN, 
f. Words that may or may not be 
falsa demonstratio — Upon the happen- 
ing of a contingency .] — Where an 
instrument is susceptible of two 
meanings, one of which is reasonable 
Sc probable Sc the other altogether 
improbable, it ought to be construed 
In the former sense, unless it is clear 
that the other construction was in- 
tended. J. agreed to deliver to M. a 
quantity of lumber. At the time of 
entering into the oontract the former 
signed a writing as follows : M When 
the season’s shipments are over, if 
M. oannot tom out 98 for lumber. 


as paid J. will take off 25 cents of each 
superficial, or the loss, if any : — Held : 
this meant that the deduction of 25 
cents was intended to be a maximum 
sum, Sc the words, 44 or the loss, if 
any.” would only apply in the event 
of the loss being less than 25 cents per 
thousand. — Jones v. McIntosh (1874), 
2 Pug. 343.— CAN. 

966 L Grant with descriptive words 
schedule — Restricted by 
schedule. ] — When the 
property of a bankrupt 
is conveyed to trustees by deed, to 
which a schedule is attached enume- 
rating a portion of the chattels, the list 
of chattels In the schedule wifi control 
the deed. — Re Craig (1869), 4 I. R 
Eq. 158.— IR. 


referring to 
description in 
real « chattel 
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967. .] — A. settled on B. “ all that 

messuage or dwelling-house with the lands, etc., 
thereto belonging, situate, etc., & now or late in 
the occupation of T., his under-tenants or assigns, 
& which said messuage, dwelling-house, & lands 
are also known, or described, by the names, & 
contain the several quantities by admeasurement 
following, that is to say, etc.” setting out a list 
of the names & acreages of all the closes included 
in the farm, except the four closes sought to be 
recovered in this action : — Held : though all the 
closes had been let to T. at one undivided rent, 
there was here no falsa demonstration & the four 
closes not mentioned in the parcel did not pass to 
B. — Griffiths v. Penson (1863), 1 New Rep. 
330 ; 8 L. T. 84 ; 9 Jur. N. S. 385 5 11 W. R. 313. 
Annotations: — Reid. Smith v. Ridgway (1865). 14 W. R. 

207 ; Be Brocket, Dawes v. Miller, [1908] 1 Ch. 185. 


Sub-sect. 15. — Omnia praesumuntur rite esse 
acta. 

See 9 generally , Evidence. 

968. General rule.] — In the absence of evidence 
that no lease was ever executed, the ct., must 
clearly presume that the instrument is what it 
professes to be, viz. the counterpart of the lease 
(Cresswell, J.). — Hughes v. Clark (1851), 10 
C. B. 905 ; 15 Jur. 430 ; 138 E. R. 358. 

969. .] — It is a maxim of the Law of 

England to give effect to everything which appears 
to have been established for a considerable course 
of time, & to presume that what has been done has 
been done of right, & not in wrong (Pollock, 
C.B.). — Gibson v. Doeg (1857), 2 H. & N. 615; 
27 L. J. Ex. 37 ; 30 L. T. O. S. 156 ; 21 J. P. 808 ; 

6 W. R. 107 ; 157 E. R. 253 ; on appeal (1862), 

7 L. T. 71, Ex. Ch. 

Annotations: — Apld. Hepworth v. Pickles, [1900] 1 Ch. 108 ; 

Be Summerson, Downio v. Summorson, 11900] 1 Ch. 

112, n. Reid. Clippens Oil Co. v. Edinburgh & District 

Water Trustees, [1904] A. C. 04 ; Gibbon v. Payne (1905), 

22 T. L. R. 54 ; Heath v. Deane, [1905] 2 Ch. 86. 

970. .] — A certificate of two justices, that 

new roads had been formed & completed under 
41 Geo. 3, c. 109, s. 9, was put in & proved ; but 
no order of two justices for stopping the old road 
was produced : — Held : it might be presumed 
that an order of two justices for stopping up the 
old road had been duly made. 

After so long a period, the presumption omnia 
rite esse acta arises. In matter of private light, 
after so long a period, all presumptions of this 
sort are made. Thus the enrolment of a deed may 
be presumed. Where there has been a conveyance 
by lease & release, the existence of the lease may 
be presumed on the production of the release. 


I So livery of seisin, the surrender of a copyhold 
estate, or a reconveyance from the mtgee. to the 
mtgor., may be presumed (Watson, B.). — 
Williams v. Eyton (1858), 2 H. & N. 771 ; 27 
L. J. Ex. 176 ; 30 L. T. O. S. 277 ; 22 J. P. 
259; 157 E. Ii. 318; affd. (1859), 4 H. & N. 
357, Ex. Ch. 

Annotations : — Apld. Leigh U. C. v. King, [1901] t K. B. 747. 
Reid. Cabab6 v. Walton-on-Thames District Council, 
[1913] 1 K. B. 481. 

971. .] — Re Salisbury (Marquis) & London 

& North Western Ry. Co. (1879), [1892] 1 Ch. 
75, n. ; 66 L. T. 63, n. 

Annotations : — Mentd. Lowthor v. Cale. Ry., [1892] 1 Ch. 73 ; 
Leconfield t>. L. & N. W. Ry., [1907] 1 Ch. 38 ; Be North- 
umberland & Tynemouth Corpn., [1909] 2 K. B. 374. 

972. .] — When a deed comes from an un- 

suspected repository, the ct., in the absence of 
evidence to the contrary, is bound to presume that, 
so far as the deed appears to have been executed 
by the parties to it, it was in fact executed by 
them ; that is to say, executed under seal & de- 
livered by them so as to be a complete deed 
(Kekewich, J.). — Re Airey, Airey v . Stapleton, 
[1897] 1 Ch. 164 ; 66 L. J. Oh. 152 ; 76 L. T. 151 5 
45 W. R. 236 ; 41 Sol. Jo. 128. 

973. .] — Re Summerson, Downie v. Sum- 

merson (1899), [1900] 1 Ch. 112, n. ; 69 L. J. Ch. 
57 ; 81 L. T. 810, n. 

Annotations : — Folld. Hepworth v. Pickles, [1900] 1 Ch. 108. 
Mentd. Grconhalgh v. Brindley, [1901] 2 Ch. 324. 

974. .] — If you find a long course of usage 

such as in the present case for 24 years, which is 
wholly inconsistent with the continuance of the 
covenant relied upon, the ct. infers some legal 
proceeding which has put an end to that covenant, 
in order to show that the usage has been & is now 
lawful & not wrongful (Farwell, J.). — Hepworth 
v. Pickles, [1900] 1 Ch. 108 ; 69 L. J. Ch. 55 ; 81 
L. T. 818 ; 48 W. R. 184 ; 44 Sol. Jo. 44. 
Annotation : — Mentd. Greenhalgh v. Brindley, [1901] 2 Ch. 

324. 

975. .] — Leigh Urban Council v. King, 

[1901] 1 K. B. 747 ; 70 L. J. K. B. 313 5 83 L. T. 
777 ; 65 J. P. 243 ; 17 T. L. R. 205 ; 45 Sol. Jo. 
220, D. C. 

Annotations : — Coned. Esher & Dittons U. C. v. Marks (1902), 
71 L. J. K. B. 309. Dbtd. Oabab6 v. Walton-on-Thames 
U. C., [1914] A. C. 102. Mentd. Klngston-upon-Thames 
Corpn. v. Baverstock (1909), 100 L. T. 935. 

976. Exchange of parsonage — Statutory sanc- 
tion.] — A deed made in 1785, by which the 
rector of a parish purported to grant & transfer to 
the lord of the manor the parsonage house in ex- 
change for another house granted to him by the 
latter, would not have been valid unless it had been 
authorised by statute. There was no evidence 
that the deed had been so authorised, but it was 
shown to have been properly made in all other 
respects : — Held : the ct. was justified in presuming 


PART III. SECT. 8, SUB-SECT. 15. 

968 L General rule.] — A ct. after a 
lapse of 30 years ought to require 
cogent evidence to induce it to hold 
that an instrument is not what it 
purports to be. — J hand a Singh v. 
Wahid -ud-d in (1916), L L. R. 38 
AIL 570.— IND. 

g. Application of rule *] — The deed 
of a Master in Chancery, purporting 
to be made in pursuance of a decree 
of foreclosure, duly registered, is 
evidence that all the proceedings on 
which it is founded were rightly done, 
without producing the decree. — Jarvis 
v . Edgett (1848), 1 AIL 66.— CAN. 

h .1 — Deft, in ejectment 

filed a bill to restrain the action, 
alleging that the deed under which 
pM; claimed was a forgery. The deed 
was dated about fifty yean before the 
bill was filed, 8c the four witnesses to 


it were dead before the validity was 
impeached in any way. The ct. 
dismissed the bill with costs. — Fick 
». McMichael (1857), 5 Gr. 646, — 
CAN. 

k. .] — Where depositions taken 

under a commission are returned 
to the ct. enclosed in an envelope, 
addressed as directed by the Act, 
& sealed up, it will be presumed that 
the seal is that of the commissioner 
who took the deposition. — D oe d. 
Hkaihootb v. Hughes (1878), 2 
P. &B 296.— CAN. 

m L — — .) — In a borough which had 
been divided into polling districts 
the objector could not swear that he 
giffaed several notices of objection on 
the days they purported to hear date, 
but the notices were duly signed by 
him before they were served. Sc they 
were duly served within the limits of 


time for giving such notice : — Held : 
the general primA facie presumption 
that all documents are made on the 
day they bear date applies to notioes 
of objection. — Kenny v . Kenkaly, 
£1895 J 2 I. R. 544 ; 29 I. L. T. 20.— 

m. Exclusion of rule.] — In eject- 
ment, pltfs. claimed title under a 
sheriff’s deed, purporting to be a 
conveyance of the land under a 
ven. ex. ; the deed, however, only 
recited in an informal manner the 
ven. ex., not referring to the JU fa., 
goods or lands. Sc no evidence was 
given to prove the lapse of the year 
required by law before such sale could 
take place : — Held : under the deed 
as proved the ot. could not presume 
the sale to be regular. Sc a verdict for 
pltf. was ordered to be sot . aside. — 
Roe v. McNeill (1863), 13 C. P. 180.— 
CAN, 
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that the deed had received statutory sanction & 
was in all respects valid. — H arper v. Hedges, 
[1923] 2 K. B. 314 ; 92 L. J. K. B. 568 ; 129 
L. T. 248 ; 87 J. P. 125 ; 39 T. L. R. 387 ; on 
appeal, 40 T. L. R. 156, 0. A. 

See, further, Ecclesiastical Law. 

Bee, also. Bills of Exchange, Promissory 
Notes, & Negotiable Instruments, Vol. VI., 
pp. 50, 61, 608, Nos. 375-383, 3240. 

Presumption as to due execution of wills .] — See 

Wills. 


Sub-sect. 10. — Certum est quod certum reddi 
potest. 

977. Application of rule.] — Morgan v . Johnson 
Oro. Eliz. 561 ; 78 E. R. 806. 

978. .] — Johnson v. Morgan (1600), Cro. 

Eliz. 758 ; 78 E. R. 989. 

979. Sale of goods — “ Certain quantity.”] 

— The word “ certain ” must in a variety of cases 
refer to an indefinite quantity at the time of the 
contract made, & must mean a quantity which is 
to be ascertained according to the maxim Id 
certum est quod certum reddi potest (Lord Ellen- 
BOROUGH, (3.J.). — WlLDMAN V . GLOSSOP (1817), 1 
B. & Aid. 9 ; 106 E. R. 4. 

980. Lease — Commencement tic duration 

of term.] — There must be a certainty in the lease 
as to the commencement & duration of the term ; 
but that certainty need not be ascertained at the 
time ; for if in the fluxion of time a day will arrivo 
which will make it certain, that is enough. Id 
certum est quod certum reddi potest (Lord Kenyon, 
O.J.). — GooDRiGHTd. Hallv. Richardson (1789), 
3 Term Rep. 462 : 100 E. R. 678. 

Annotations: — Raid. Dann v. Spurrier (1803), 3 Bos. & P. 

399 ; Chapman v . Towner (1840), 6 M. & W. 100. 

931 . No Inference drawn from 

executory agreement.] — (1) An executory agree- 
ment for a lease does not satisfy Stat. Frauds, 


unless it can be collected from it on what day the 
term is to begin, & there is no inference that the 
term is to commence from the date of the agree- 
ment in the absence of language pointing to that 
conclusion. 

(2) Where an agreement is clear, the ct. must act 
upon its own view of the construction without 
regard to the view entertained by the parties. — 
Marshall v. Berridgb (1881 ), 19 Oh. D. 233 ; 
51 L. J. Ch. 329 ; 45 L. T. 599 ; 46 J. P. 279 ; 
30 W. R. 93, 0. A. 

Annotations: — As to (1) Folld. Humphery v. Conybeare 
(1899), 80 L. T. 40. donsd. Edwards v. Jones (1921), 124 
L. T. 740. Reid. Rook Portland Cement Co. e. Wilson 
(1882), 52 L. J. Ch. 214 ; Wood v. Aylward (1887), 57 
L. T. 54 ; Furness v. Bond (1888), 4 T. L. R. 457 ; Re 
Lander & Bagloy’s Contract, [1892] 3 Ch. 41 ; Oxford 
Corpn. & Citizens v . Crow (1893h 69 L. T. 228 ; Curtis v . 
B. U. R. T. Co. (1912), 28 T. L. R. 353. 

982. .] — In order to satisfy the 

requirements of Statute of Frauds, s. 4, the 
written memorandum of a contract for the grant 
of a lease must either expressly or by reasonable 
inference state the time at which the term is to 
commence. — Humphery v. Conybeare (1899), 80 
L. T. 40 ; 15 T. L. R. 162, C. A. 

983. Sale of realty — Identification — By 

reference to other deeds.] — An agreement in 
writing for the sale of a house did not by descrip- 
tion ascertain the particular house, but it referred 
to the deeds as being in the possession of a person 
named in the agreement : — Held : the agreement 
was sufficiently certain, if it could be ascertained, 
by an inquiry before the master, that the deeds 
in the possession of the person named referred to 
the house in question. 

It is true that the agreement must be certain in 
its terms, but Id certum est quod certum reddi 
potest (Leach, M.R.). — Owen v. Thomas (1834), 
3 My. & K. 353 ; 3 L. J. Ch. 205 ; 40 E. R. 134. 
Annotations: — Reid. Carpenter v. Churchill (1854), 2 W. R. 
364 ; McMurray t>. Spicer (1868), L. R. 5 Eq. 527 : Smith 
v. Webster (1876), 3 Ch. D. 49 ; Naylor v. Goodall (1877), 
47 L. J. Ch. 53: Shardlow i>. Cotterill (1881), 44 L. T. 
549 ; Sheers v. Thimbleby (1897), 76 L. T. 709. 

984 . .] — A house & premises were 

put up for sale by auction under conditions of 


PART III. SECT. 3, SUB-SECT. 16. 

n. Application of rule — Lease — 
Restriction of general terms.}-- A pro- 
vision in an agreement for a lease that 
the lease shall contain all usual Sc 
necessary covenants Sc conditions does 
not render the agreement uncertain 
in its terms. Suoh a provision has 
now a definite moaning. Tho fact 
that the agreement, in providing for 
the purchase of parts of the land from 
time to time by the lessee, left tho 
proportion of the purchase-money for 
eaon part to the mutual agreement of 
the parties did not make the agree- 
ment too uncertain to be enforoed, 
especially as a basis upon which tho 
proportion was to be ascertained was 
provided by the agreement. — P earce 
& Stovbns (1904), 24 N. Z. L, R. 357. 
— N.1Z. 

983 i. Sate of realty — Identified- 

Hon. 1 — Where a contract was for the 
sale of lot 16, ** Sc as much of lot 17 
as should require to be flooded for 
the purpose of working a mill on lot 
16 ” t — Held : as the quantity of land 
in lot 17 oould be ascertained by a 
Jury or the master, there was not such 
an uncertainty as to make the eon- 
Sint void. — H ook v. McQueen (1651), 
1 Or. 490.--CAN. 
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983 iii. - — Defts. 

claimed under two deeds from the 
sheriff, made upon different sales, one 
in 1841, the other in 1851, under a 
sale In 3846. One described tho land 
as thirty acres of the lot, “ to be 
measured according to the statute in 
that case made & provided,** the other 
as “ twenty-five acres ” of the lot, 
giving no further description :~~Held : 
the first deed wps sufficient, the second 
not.— -F raser v. Mattick (1860), 
19 U. C. R. 150. — CAN. 

983 iv. By reference to 

other deeds.) — In a deed under whioli 
deft, claimed in ejectment the descrip- 
tion was 14 the east side of the southerly 
part of lot 24, containing 90 acres ** 
Held : this was a good description of 
the east 90 acres of the southerly 
part of the lot, Sc it sufficiently 
appeared what the southerly part was, 
for the patent from the Crown was for 
the rear or southerly part of lots 23 
& 24 described by metes Sc bounds, & 
the deed of deft/s grantor referred to 
the patent. — McCracken v. Warnock 
(1878), 43 U. C. R. 214.— CAN. 

993 v. — 1 ■ 1 - .]«— 4 -, to w hom 

the Government had made a grant of 
wrtain villages, executed an instru* 
mhnt in favour of his brother oharging 



did not spocify tho villages which had 
been granted to A. did not constitute 
such an ambiguity in such instrument 
aa to render the charge created thereby 
invalid. — K anahia Lai. v. Muhammad 
Husain Khan (1882), I. L. R. 5 All. 
11.— IND. 

983 vi. " Grantor ’* 

identified with named party. ] — In a 
deed intended to convey land. Sc signed 
Sc sealed by the owner of the land Sc 
his wife, the parties were named as 
of the first, second 8c third parts, the 
words 44 hereinafter called the grantor ’* 
& 44 hereinafter called the grantee ** 
not being added, while the grant was 
in the words 44 the grantor doth grant 
unto tho grantee," 8c 44 the party of 
the third part, wife of the party of the 
second part ** barred her dower — her 
husband being named as party of the 
first part : — Held : notwithstanding 
the defect in form, the deed passed 
the title to the land. — Re Galbraith Sc 
Kerrigan (1917), 39 O. L. R. 519 ; 
12 O. W. N. 192.— CAN. 

9S3 vii. Identification of 

parties .} — It is not absolutely neces- 
sary to set forth the parties to a deed 
by their names ; it is enough to 
describe them so that they can be 
accurately ascertained. Thus D. L. 
Sc Co. neld a sufficient designation of 
all the partner* In the Arm.-— Latouche 
Wbaut (1831), Hayes Sc Jo. 43.— 
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sale which did not contain any description of what 
was sold, but were so expressed that it could be 
inferred from them that the subject of sale was 
real estate. A. Shardlow became the purchaser. 
After the sale, the auctioneer signed & gave to him 
the following memorandum at the foot of the con- 
ditions : “ The property duly sold to A. Shardlow, 
Butcher, Pinxton, & deposit paid at close of sale,” 
So at the same time signed & gave to him the follow- 
ing receipt : ** Pinxton, March 29, 1880. Received 
of A. Shardlow, the sum of £21 as deposit on pro- 
perty purchased at £420 at Sun Inn, Pinxton, on 
the above date. G. Cotterell, owner ” : — Held : 
the receipt, memorandum, & conditions contained 
a sufficiently definite description of the property 
sold to enable the ct. to receive parol evidence of 
what the property consisted. 

The general rule is, Id cerium eat quod certum 
reddi potest , & I am of opinion that this maxim 
applies here (Lush, L.J.). — Shardlow v. Cot- 
terell (1881), 20 Ch. D. 90 ; 51 L. J. Ch. 353 ; 45 
L. T. 572 ; 30 W. R. 143, C. A. 

Annotations: — Consd. Plant v. Bourne, [18971 2 Ch. 281 ; 
Auerbach v. Nelson, [1919] 2 Ch. 383. Raid. Studds v. 
Watson (1884), 28 Ch. D. 305 ; Savory v . World of Golf, 
[1914] 2 Ch. 566. 

985 . By p ar oi evidence.] — By 

contract in writing, A. agreed to sell & B. to buy 
24 acres of land, freehold, at T., in the parish of 
D., possession to be had on Mar. 25 next, the 
vendor guaranteeing possession accordingly. In 
an action by A. against B. for specific performance : 
— Held : parol evidence was admissible to show I 
what was the subject-matter of the contract. — 
Plant v. Bourne, [1897] 2 Ch. 281 ; 06 L. J. Ch. 
043 ; 70 L. T. 820 ; 40 W. R. 59 ; 13 T. L. R. 
470 ; 41 Sol. Jo. 000, C. A. 

Annotations i: — Consd. Auerbach v. Nelson, [19191 2 Ch. 
383. Reid. Re African Gold Concessions & Development 
Co., Markham & Darter'B Case, [18991 1 Ch. 414 : Carr v. 
Lynch, [1900] 1 Ch. 613 ; Savory v. World of Golf, [10141 
2 Ch. 566 ; Stokes v. Whicher, [1920) 1 Ch. 411. 

980. .] — Pickles v. Sutcliffe, [1902] 

W. N. 200, 

987. — — Arbitrator’s award — Costs of.] — All 

matters in difference between two persons were 
referred by them to arbn. The submission recited 
that certain actions were depending, in which they 


& others, were jointly made parties. The arbitra- 
tors awarded that the costs of those actions should 
be paid by them in certain proportions, & that the 
sums already paid by either of them should be 
considered as part payment by them : — Held : the 
award was sufficiently certain & final.— Cargev 
v. Aitcheson (1823), 2 B. Sc 0. 170 ; 3 Dow. & Ry. 
K. B. 433 ; 1 L. J. O. S. K. B. 252 ; 107 E. R. 
340 ; affd. sub nom . Aitcheson v. Oargby (1824), 
2 Bing. 199, Ex. Ch. 

Annotations : — Reid. Kendrick v, Davies (1837), 5 Dowl. 

693 : Plummer v. Lee (1837), 5 Dowl. 755 : Stone v. 

Phillips (1837), 4 Bing. N. C. 37 ; Re Marshall & Dresser 

(1843), 3 Q. B. 878 ; Perry v . Mitchell (1844), 2 Dow. & L. 

452 ; Mays v. Connell (1854), 15 C. B. 107 ; Harrison v. 

Lay (1863), 13 C. B. N. S. 528 

.] — See further , Arbitration, Vol. II., 

pp. 484, 489, 493, 498, 509, Nos. 1202, 1314, 
1351, 1388, 2001. 

Identification of parties Sc subject-matter — 
Admission of extrlnsio evidence.]— Sect. 4, 
sub-sect-. 0, post. 


Sub -sect. 17. — Contemporanea expositio est 

OPTIMA ET FORTISSIMA IN LEGE. 

See Sect. 4, sub-sect. 8, post. 


Sub-sect. 18. — Ut res maois valeat quam 

PEREAT. 

A . In General . 

988. General rule.] — (1) The general rules of 
law in respect to the exposition of deeds are that 
benigne faciendce aunt (nierpretationea chartarum , 
ut res magi8 valeat quam pereat , et verba intentioni 9 
et non e contra , debent inservire (Willes, O.J.) 

(2) That there are sufficient words to make a 
covenant I shall show more particularly by & by ; 
but if there were no other word but the word 
“ grant,” that would be sufficient according to all 
the cases (Willes, C.J.). 

(3) It is not necessary that a party taking under 
a deed should be a party ; remainders are most 
commonly limited to persons who are not parties 
(Willes, O.J.). — Roe d. Wilkinson v. Tranmarr 


upon the " N.E. I Section 2, Township 
4. Range 14,** without stating whether 
the range meant was 14 west or east 
of the principal meridian, both of 
which ranges are In this province, but 
the evidence showed that it was range 
14 west that was intended: — Held: 
(1) the expression " N.E. $ " suffi- 
ciently designated the north-east 
quarter as such contractions are in 
daily use ; (2) the description was 

sufficient to warrant the order for a 
charge on the N.E. i 2-4-14 W. ; for, 
if judicial notice should be taken of 
the surveys that had been already 
made in Manitoba & of those which 
had not been made, then, as township 4 
in range 14 east had not been surveyed 
into sections, township 4 in range 14 
west must have been the one intended 
by the contract, & there was no 
ambiguity requiring evidence to 
explain. — Abkll v. McLaren (1901), 
21 C. L. T. 453 ; 13 Man. L. R. 463.— 
CAN. 

p, General description 

qualified A — Where by a document 
*' the properties,'* of one of the parties 
are made liable & it appears on the 
construction of the document that the 
word “ properties ” does not mean the 
properties of such party generally but 
certain specific properties, a charge 
will be created on such specific pro- 
perties alone. A distinction must be 
drawn between wideness ft indefinite- 
ness of language. — Manickam Pillai 


v. Audinarayana Pillai (1910), 
I. L. R. 34 Mad. 47.— IND. 

q. General description 


charging all lands.) — A covenant that, 
notwithstanding any former grant of 
£1,500 charged upon the whole estate 
of covenantor, the lands of B. acre, 
& W. acre, shall stand exonerated 
therefrom, & that all his other lands & 
estates shall Btand charged therewith, 
creates a charge on the lands of which 
he was then seized or possessed, though 
not specified by name. — Falkner v, 
O’Brien (1812), 2 Ball & B. 214.— IR. 

r. License to occupy land — 

Identification .} — A license to occupy 
unsold crown lauds as a pastoral run 
Is not void for uncertainty because one 
of the boundaries remains “ to be 
fixed." — New Zealand 3c Australian 
Land Co. v. Botes, Mao. 693.-— N.Z. 

PART III. SECT. 8, SUB-SECT. 18.— A. 

988 i. General rule .} — In construing 
written documents. If different parts 
are Inconsistent with each other, 
effect should be given to that part 
which is calculated to carry into effect 
the real intention of the parties, & 
that part which would defeat It should I 
be rejected . — Ex p. Cameron (1890), 


11 N. 8. W. L. R. 422 ; 7 N. S. W. W. N. 
54.— AUS. 

gig a .]— The intention of the 

parties to a deed is paramount & must 
govern regardless of consequences. 


Res magis valeat quam pereat is only 
a rule to aid In arriving at the intention. 
Sc does not authorise the ct. to override 
It. — Barthkl V. Scottkn (1895), 24 
8. C. It. 367.— CAN. 

988 ill. . ] — If a clause in a deed bo 

distinct & express, however absurd it 
may be, it muBt prevail, Sc it is not its 
consequences which will justify the 
ct. In swerving from its clear obvious 
meaning ; but If a rational exposition 
can be given consistent with a fair 
interpretation of the language, It 
would then relinquish its most valuable 
powers if it did not abandon a construc- 
tion which, although more oonsonant 
with the literal interpretation, led to a 
capricious Sc irrational result. — Laird 
v . Tobin (1830), 1 Mol. 543.— IR. 

988 Iv. .1 — Where a clause In a 

written contract Is capable of two 
Interpretations, one of which will make 
such clause valueless, while the other 
will render It effectual, the latter con- 
struction is to be adopted. — Brick- 
man's Trustee v . Transvaal Ware- 
house Co., Ltd., [1903] T. H. 440.— 
8. AF. 

988 v. .} — When a document is 

fairly open to two constructions, 
the argument of inconvenience Is a 
strong one. — Deutsche Ev anoelisghe 
Kirohb zu Pretoria v. Hoepnkr, 
[1911] T. P. D. 218.— S. AF. 

c. Based on construction of 

entire deed — Rejection of surplusage .] — 
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Deeds and Other Instruments. 


— Tiirockmerton v. Tracy, No. 634, 
— Attoe v. Hammings (1614), 2 


Sect* 3 . — Rules of amatruction : Subject 18, A.] 

(1767), Willes, 682 ; 2 Wils. 76 ; 2 Keny. 239 ; 
125 E. R. 1383. 

Annotations: — As to (1) Oonsd. Evans v. Robin, « (1863), 33 
h. J. Ex. 68. Befd. Koe d. Berkeley v. York Archbp. 
0 805). 6 East, 86 ; Solly v. Forbes (1820), 2 Brod. ft Bing. 
38; Squire v. Ford (1851), 20 L. J. Ch. 308 ; Davis v . 
Nichols (1868). 17 W. B. 291; Ellis v. M'Henry, Ellis v. 
M* Henry (1871), 40 L. J. C. P. 109 s Minchin ft. Minchin 
(1871), 19 W. R. 993. As to (2) Consd. Monypenny t>. 
Monypenny (1859), 3 De G. ft J. 572. Generauv, Oonsd. 
Doe d. Lewis v. Davies (1837), 2 M. ft W. 503. Reid. Re 
Johnston Foreign Patents Oo., Re Johnston Die Press Co., 
Re Johnstonia Engraving Oo., J. P. Trust v. Johnston 
Foreign Patents Co., Johnston Die Press Co., Johnstonia 
Engraving Co., [1904] 2 Ch. 234. Mentd. Doe d. Dyke v. 
Whittingnam (1811), 4 Taunt. 20; Doe d. Starling v. 
Prince (1851), 20 L. J. C. P. 223 ; Patch t>. Shore (1862), 
11 W. R. 142: Re Financial Corpn., Ex p. Holmes & 
Pritchard, etc. /l867), 36 L. J. Ch. 695 ; Nichols v. Davis 
(1868). L. R. 4 C. P. 80 ; Gunncstad v. Price, Fullmore v. 
Wait (1875), L. R. 10 Exch. 65 ; Savill v. Bothell, [1902] 
2 Ch. 523. 

989. 

ante . 

990. 

Bulst. 281 ; 80 E. R. 1123. 

Annotations : — Mentd. Evans v. Robins (1863), 33 L. J. Ex. 
68 ; Delacherois v. Dolacheroia (1864), 11 H. L. Cas. 62. 

991. .]— «-Crossing v. Scudamore (1674), 

2 Lev. 9 ; 1 Vent. 137 ; 83 E. R. 428 ; sub nom. 
Scudamore v. Crossing, 1 Mod. Rep. 176. 

Annotations : — Oonsd. Doo d. Milbum r. Salkeld (1755), 
Willes, 673 ; Roe d. WilkinBon tt. Tranmarr (1757), 
Willes, 682. Reid. Samon v. Jones (1690), 2 Vent. 318 ; 
Morley vt Jones (1698), Show. Pari. Cas. 140; 8olly v. 
Forbes (1820), 2 Brod. ft Bing. 38 ; Squire \ Ford (1851), 
9 Hare, 47 : Re Johnston Foreign Patents Co., Re Johnston 
Die Press Co., Re Johnstonia Engraving Co., J. P. Trust v. 
Johnston Foreign Patents Co., Johnston Dio Press Co., 
Johnstonia Engraving Co., [1904] 2 Ch. 234. Mentd. 
Shaw v . Weigh (1725), Fortes. Rep. 58. 

992. .] — In Chancery no conveyance is ever 

to be set aside, where it can be supported by a 
reasonable construction (Lord Nottingham, C.). — 
Howardv.Norfolk (Duke) (1682), 3 Cas. in Ch. 40 ; 
2 Rep. Ch. 229 ; 2 Show. 236 ; 22 E. R. 956, L. C. 
Annotations : — Reid. Kelley v. Fowler (1768), Wllm. 298; 

Thellusson v. Woodford (1805). 11 Vos. 112. Mentd. 
Heywood v. Maunder (1687), 2 Freem. Ch. 98 ; Lamb v. 
Archer (1692), Skin. 340 ; Scattergood v. Edge (1699), 12 
Mod. Rep. 278; Gore v. Gore (1721), 10 Mod. Ren. 501 ; 
Mansell v. Mansell (1732), Cas. temp . Talb. 252 ; Stanley 
v. Leigh (1732), 2 P. Wins. 686; Gower v. Grosvenor & 
Piggot (1739), 9 Mod. Rep. 249 ; Gower v. Grosvenor 
(1740), 5 Madd. 337 ; Beauclerk v. Dormer (1742), 2 Atk. 
308 ; Bagshaw t>. Spencer (1748), 2 Atk. 570 : Garth v. 
Cotton (1753), 3 Atk. 751 ; Willoughby v . Willoughby 
(1755), Amb. 282; Jones v . Morgan (1783), 1 Bro. C. C. 
206 ; Joe v. Audloy (1787), 1 Cox, Eq. Cas. 324 ; Long t>. 
Blackall (1797), 7 Term Rep. 100; Cadell v. Palmer 
(1833), 7 Bit. N. S. 202 ; Dungannon r. Smith (1846), 12 
Cl. ft Fin. 540 ; Cole v . Sewell (1848). 2 H. L. Cas. 186 ; 
Egorton v. Brownlow (1853), 4 0. L. Cas. 1 ; Greenwood 
v. Verdon (1854), 3 Eq. Rep. 181 ; Maxim Nordenfelt 
Guns He Ammunition Co. v. Nordenfelt,[1893] 1 Ch. 630 ; 
Wigram v. Buckley, [1894J 3 Ch. 483; Hancock v. Watson 
(1901), 85 L. T. 729; Re Ashforth, Sibley v. Ashforth. 
(19051 1 Ch. 535. 

993 . -Hatter v. Ashe (1696), 3 Lev. 

438 ; 1 Ld. Raym. 84 ; 83 E. R. 770 ; sub nom. 
Haths v . Ash, 2 Salk. 413. 

Annotations : — Retd. Pugh t>. Leeds (1777), 2 Cowp. 714; 
Ackland v. Lutley (1839), 0 Ad. ft El. 879. 


994 . .] — Where words are capable of 

different expositions, that shall be taken which 
supports the declaration or agreement, &> not that 
which defeats it. — W yat v. Aland (1703), 1 
Salk. 324 ; Holt, K. B. 210 ; 91 E. R. 287. 
Annotations: — Consd. R. v. Stevens (1804), 5 East, 244. 
Retd. Burgess v . Bracher (1724), 2 Ld. Raym. 1366 ; Bret 
v. Hillars (1728), 1 Bam. K. B. 127. 

996. .] — Where words are capable of a 

twofold construction, it is just & reasonable that 
such construction should be received as tends t<£ 
make it good (Lord Talbot, C.). — Atkinson v.\ 
Hutchinson (1734), 3 P. Wms. 268; 24 E. R. \ 
1063. 

Annotations: — Oonsd. Beauclerk v. Dormer (1742), 2 Atk. 
308. Reid. Exel v. Wallace (1751), 2 Ves. Sen. 117 ; 
Kelley v. Fowler (1768), Wilm. 298 : O'Mahoney v. Burdett 
(1874), L. R. 7 H. L. 388. Mentd. Sabbarton v. Sabbarton 
(1734), Cae. temp. Talb. 55 ; Sheppard v. Lessingham 
(1751), Amb. 122 ; Bigge v. Hensley (1783), 1 Bro. C. O. 
188; Ghaudless r. Price (1796), 3 Vos. 99; Lyon v . 
Mitchell (1816), 1 Madd. 467. 

996. .] — Parkhurst v. Smith, No. 650, 

ante. 

997. .] — Goodtitle d. Edwards v. Bailey, 

No. 638, ante . 

998. .] — If words are capable of a two- 

fold construction, the rule is to adopt such as tends 
to make it good, even in the case of a deed. — 
Thellusson v . Woodford (1798), 4 Ves. 227 ; 31 
E. R. 117, L. JJ. ; on appeal (1805), 11 Ves. 112, 
H. L. 

Annotations : — Refd. Southampton v. Hertford (1813), 2 
Ves. & B. 54 ; Green v. Green (1818). 2 Mer. 86 ; Winter 
v . Perratt (1843), 9 Cl. & Fin. 600 ; Eastern Counties, etc. 
Cob. v. Marriage (1860), 9 H. L. Cas. 32. Mentd. Godfrey 
v. Davi 9 (1801), 6 Ves. 43; St. Paul's Warden, etc. v . 
Morris (1804), 9 Ves. 316: Underbid v. Horwood (1804), 
10 Ves. 209 ; Beard v. Westcott (1813), 5 Taunt. 393 ; 
Blackburn r. Stables (1814), 2 Ves. ft B. 367 ; Leake v. 
Robinson (1817), 2 Mer. 363 ; Churchman v. Ireland 
(1831), 1 Russ. & M. 250 ; Cadell v. Palmer (1833), 10 
Bing. 140 ; Doe d. Winter v. Perratt, Doe d. Viney v. 
Perratt, Doe d. Slade v. Perratt (1843), 7 Scott, N. R. I ; 
Cooke v. Turner (1844), 14 Sim. 218; Nightingale v. 
Goulboum (1848), 2 Ph. 594 ; Plowden v. Hyde (1852), 2 
81m. N. 8. 171 ; Egerton v. Brownlow (1853), 8 State 
Tr. N. 8. 193 : Schroder v. Schroder (1854), 24 L. T. O. S. 
245 ; Langdale v. Briggs (1856), 8 De G. M. & G. 391 ; 
Turvin t?. Newcomo (1856), 3 K. & J. 16; Thellusson v. 
Rendlesham (1859), 7 H. L. Cas. 429 ; Hance v. Truwhitt 
(1862), 2 John. ft H. 210 ; Income Tax Special Purposes 
Comr. v. Pemcel, [1891] A. C. 531 ; Re Burrows, CJeghom 
v. Burrows, [1895] 2 Ch. 497 ; Jacob v. Jacob (1898), 

78 L. T. 451 ; Re Wilmers Trusts, Moore v. Wingfield, 
[1903] 1 Ch. 874 ; Villar v . Gilbey, [1907] A. C. 139 ; 
Re Stamford & Warrington, Payne v. Grey, [1911] 1 Ch. 
255. 

999. .] — Words construed so as to have 

some meaning, rather than rejected. — Stratford 
v . Bosworth (1813), 2 Ves. & B. 341 ; 35 E. R. 
349. 

Annotations : — Refd. Ogilvio v . Foljambe (1817), 3 Mer. 53 ; 
Ridgway v . Wharton (1857), 6 H. L. Cas. 238. 

1000. Based on construction of entire deed 

— Intent ambiguous.] — Solly v. Forbes, No. 723, 
ante. 

1001. Grant of toll — Whether reasonable.] . 

— We think that where a grant of toll is found in a 
charter it ought to have some meaning &> the 
charter some operation & that it can receive 


A policy of marine Insurance provided 
that L. ft Co., on account of owners, 
in case of loss to be paid to L. & Co., 
do cause to be insured, lost or not lost, 
the sum of 12,000. on advances, upon 
the body, etc,, of The Lixaie Perry. 
The rest of the policy was applicable 
to Insurance on the ship only. L. ft Co. 
were managing owners who had 

E ded considerable money in re- 
on the vessel : — Reid : the 
ment must, if possible, be con- 
strued as valid ft effleotual. ft to do 
so the words ** on advanoes *’ might be 
treated as surplusage or as merely 
to the inducement which 


led.the owners to insure the ship,- 


Beitish America Assurance Co. v . 
Law & Co. (1892), 21 S. C. R. 325.— 

CAN. 

t. General words construed to 

make intention of parties effective .] — 
It is established law that a power of 
attorney must be construed strictly. 
When an agent has a general power of 
attorney to act in some business or 
series of transactions, he may be 
assumed to have all usuaI powers, 
including the power to transfer 
decrees. — Krishna-Bhoopathi Deo v. 
V IZIANAG ARUM (RAJA) (1914), I. L. R. 
38 Mad. 832.— DVD. 

a. .] — The assignor of a 


Judgment who, by the deed of assign- 
ment, covenants not to do anything to 
vitiate or defeat the assigned judgment, 
is not entitled to enforce prior securities 
vested in him, so as to exhaust the 

J property subject to the assigned 
udgment. — Williams v. Williams 
(1861), 12 I. Ch. R. 507* — IR. 

b. Any possible meaning accepted 
— Rather than deed should be inoper- 
ative .] — Land described in a deed as a 
suburban section in the town of P. 
is not a fatal misdescription of the 
land, ft means a section in the district 
of P. — Neal v. Adams (1885), 4 
N. Z. L. R. 177.— N.Z. 
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operation only by being construed to mean a 
reasonable toll (Alexander, C.B.). — Stamford 
Oorpn. v. Pawlett (1830), 1 Cr. & J. 57. 


Annotations : — Reid. Brecon Markets Co. v. Neath & Brecon 
By. (1872), L. R. 7 O. P. 555 ; Newcastle r, Worksop U. C., 
£10021 2 cK. 145 ; A.-G. «. Horner (1912), 107 L. T. 547. 
Mentd. Wright e. Bruister (1832), 2 L. J. N. S. E. B. 6. 


1002. Whether omitted words oan be sup- 

plied.] — There are two modes of reading an in- 
strument : where the one destroys & the other 
preserves, it is the rule of law, & of equity that 
you should rather lean towards that construction 
winch preserves, than towards that which destroys. 
l T t res magi8 valeat quam pereat is a rule of common 
law Sc common sense ; & much the same principle 
ought surely to be adopted where the question is, 
not between two rival constructions of the same 
words appearing in the same instrument, but 
where the question is on so reading an instrument 
as that you may either take it verbally Sc literally, 
as it is, or with a somewhat larger & more liberal 
construction, Sc by so supplying words as to read 
it in the way in which you have every reason to 
believe that the maker of it intended it should 
stand ; Sc thus again, according to the rule ut res 
magis valeat quam pereat , to supply, if you can 
safely Sc easily do it, that which he per incuriam 
omitted, Sc that which instead of destroying 
preserves the instrument ; which, instead of 
putting an end to the instrument Sc defeating the 
intention of the maker of it, tends rather to keep 
alive Sc continue Sc give effect to that intention 
(Lord Brougham, C.). — Langston v. Langston 
(1834), 8 Bli. N. S. 167 ; 2 Cl. & Fin. 194 ; 5 E. R. 
908, H. L. 


Annotations : — Consd. Surtees r. Hopkinson (1807), L. B. 
4 Eq. 98 ; Grant v. Grant (1870), L. B. 5 C. P. 727 : Locke 
v. Dunlop (1888). 39 Ck. D. 387 ; Re Haygarth, Wickham 
v. Haygarth, [1913] 2 Ch. 9. Refd. Monypenny v . Dering 
(1850), 7 Hare. 568 ; Hart v. Tulk, Tulk v. Hart (1852), 
22 L. J. Ch. 649 ; Abbott v. Middleton, Ricketts t\ Car- 
penter (1858). 7 H. L. Caw. 68 ; Itiokotts v . Carpenter, 
Abbott r. Middleton (1859), 33 L. T. O. S. 66 ; Tuito v. 
Bermlngham (1875), L. K. 7 H. L. 634. Mentd. Grey v. 
Pearson (1857), 6 H. L. Cas. 61 ; Re Thomson’s Trusts 
^2 8 L°^T^42^’ 11 148; Tavornor v. Grindley (1875), 


1003. Language ambiguous — Intention 

dear.] — Where the language of an instrument is 
ambiguous, but the intentions of the parties are 
plain, it will bo so construed ut res magis valeat 
quam pereat . — Pollett v. Forrest (1845), 1 
New Pract. Cas. 105 ; 4 L. T. O. S. 397 ; 9 J. P. 
408 ; subsequent proceedings (1847), 11 Q. B. 962. 
Annotations : — Refd. Phillips v . Jones (1850 

Hooper v. Lane (1857), 6 H. L. Cas. 443. 
v . Edwards (1848), 2 Exch. 732 ; Urev 
14 Jur. 1105 ; Elliott v. Bishop (1855), 

Parr v. Iewell (1855), 16 C. B. 684 ; Robins 
2 H. & C, 410 ; Yeoman v. Ellison (1867 
681. 

1004. Intention not clear.]— Ford v. 

Beech, No. 665, ante. 


b 15 0 B. 859 ; 
Menta. Freeman 
v. Friar (1850), 
11 Exch. 321; 
v. Evans (1863), 
), L. It. 2 C. a 


1005. .] — S., Sc another, the deacons of a 

Baptist congregation, bound themselves to J., 
then resigning the office of minster of the church! 
to repay him £700., which he had advanced for 
the building of a chapel. 8. afterwards resigned ; 
Sc the new minister gave him a written undertaking 
as follows : — “ In consideration of your having 
resigned the office of deacon Sc your connection 
with the Baptist Church, I hereby agree to hold 
myself responsible to you for the payment of the 
sum due to J.” In an action by 8. on t his promise : 
— Held: the written instrument given by the 
minister showed a valid contract ; for the words 
might import either a past or a concurrent con- 
sideration on S.'s part, Sc that construction was 
to be preferred which made the instrument good 
— Steele v. Hoe (1849), 14 Q. B. 431 ; 19 
j. — VOL. xvu. 


L. J. Q. B. 89 ; 14 L. T. O. S. 827 ; 14 Jur. 147 5 
117 E. B. 168. 

Annotations : — Refd. Colboum v. Dawson (1851), 10 O. B. 

765. Mentd. Be McHenry, McDermott v. Boyd, [1894] 

2 Oh. 428. 

1006. .] — Stratton v. Pettit, No. 670, 

ante . 

1007. .] — Where by acting on one inter- 

pretation of the words used we are driven to the 
conclusion, that the person using them is acting 
capriciously, without any intelligible motive, 
contrary to the ordinary mode in which men in 
general act in similar cases, there, if the language 
admits of two constructions, we may reasonably 
Sc properly adopt that which avoids these anomalies, 
even though the construction adopted is not the 
most obvious, or the most grammatically accurate. 
But if the words used are unambiguous, they can- 
not be departed from merely because they lead 
to consequences which we consider capricious, or 
even harsh Sc unreasonable (Lord Cranworth). — 
Abbott v . Middleton, Biokbtts v. Carpenter, 
(1858), 7 H. L. Cas. 68 ; 28 L. J. Ch. 110 ; 33 
L. T. O. S. 00 ; 5 Jur. N. S. 717 ; 11 E. R. 28 ; 
H. L. ; affg. (1855), 21 Beav. 143 
Annotations : — Consd. Gordon v. Gordt 


Gordon (1871). L. B. 5 

. jrton (1877), 2 App. Cas. 

698 ; Taylor v. St. Helen's Oorpn. >1877), 6 Ch.jX.204 ; 


Rogers v . Maddook (1892 Jl 62 L. J. <k. 219. Refd. Slings- 
by tj. Grainger (1 859), 7 H. L. Cas. 273 ; Wing v . Angrave 
(I860), 8 H. L. Cas. 183 ; Coates v. Hart (1863), 32 Beav, 
349 ; Eastwood v. Lockwood (1867), L. li. 3 Eq. 487 ; 
Loach v. Jay (1877), 0 Ch. D. 496 ; Re Hudson, Hudson 
v. Hudson (1882), 20 Ch. D. 406 ; Rhodes v. Rhodes (1882), 
7 App. Cas. 192 ; Re Northen, Balt v. Pym (1884), 54 
L. J. Ch. 273 ; Locke v . Dunlop (1888), 39 Ch. D. 387 ; 
Mills v. Dunham, [1891] 1 Ch. 576 ; Re Whitmore, Walters 
v. Harrison, [1902] 2 Ch. 66 ; Re Raynor, Rayner v. Raynor, 
[19041 1 Ch. 170; Cave w. Horsed, [19121 3 K. B. 633 ; 
Re Layard, Layard v. Bossborough (1916), 85 L. J. Ch. 
505 ; Whitmore v . King (1918), 87 L. ,T. Ch. 047. Mentd. 
Anderson v. Abbott (1857), 3 Jur, N. S. 833 : Hope e. 
Potter (1857), 3 K. & J. 206 ; Neighbours. Thurlow (1860), 
28 Beav. 33 : Stevens v. Pylo (I860), 28 Beav. 388 ; 
Stanley v. Stanley (1862), 2 John. Sc H. 491 ; Nunn v. 
Hancock (1868), 10 W. R. 818 ; Keogh v. Keogh (1874), 
22 W. R. 508 ; Horvey -Bathurst v. Stanley, Craven v. 
Stanley (1876), 4 Ch. D. 251 ; Evans t>. Ball (1882). 47 
L. T. 165 ; Re Bowman, Be Lay, Whytehoad v. Boulton 

0 889), 41 Ch. D. 625 ; Foxwoll v. Van Grutten (1900), 
82 L. T. 272 ; Phillips v. Rail (1906), 54 W. R. 617 ; Be 
Mitchell, Mitchell v. Mitchell (1913), 108 L. T. 180. 

1008. Effect of avoiding statute.] — M oore v. 

Rawlins, No. 831, ante . 

1009. .] — Cropper v . Smith (1884), Griffin's 

Patent Cases 00 ; 1 R. P. C. 81, 0. A. ; subsequent 
proceedings , 28 Oh. D. 700, C. A. ; sub nom . Smith 
v. Cropper (1885), 10 App. Cas. 240, H. L. 
Annotations : — Refd. Van Berkcl v. Simpson (1906), 23 

11. P. C. 237. Mentd. Shoo Machinery Co., v . Cutlan, 
[18961 1 Ch. 108 ; Be Orighton & Law Car Sc General 
Insce. Corpn., [19101 2 K. B. 738. 

1010. .] — It is a settled canon of construc- 

tion that where a clause is ambiguous a construc- 
tion which will make it valid is to be preferred to 
one which will make it void (Kay, L.J.). — Mills 
v. Dunham, [1891] 1 Ch. 570 ; 00 L. J. Ch. 302 ; 
64 L. T. 712 ; 39 W. R. 289 ; 7 T. L. R. 238, C. A. 
Annotations : — Coned. Whitmore v. King (1918), 87 L. J. Ch, 

640* Refd. Moenich r. Fouestre (1892), 61 L. J. Ch. 737 ; 
Rogers tvMaddooks. [1892] 3 Ch. 346 ; Haynes v. Doman, 
[1899] 2 Ch. 13 ; Millers v. Steedman (1915), 84 L. J. K. B. 
2057. Mentd. Maxim Nordenfolt Guns Sc Ammunition 
Co. v . Nordsafelt, [1893] 1 Ch, 630 : Hood Sc Moore’s 
Stores v . Jones (1899), 81 L. T. 169 ; Morris v . Rvle (1910), 
103 L. T. 545 ; North-Western Salt Co. v. Electrolytic 
Alkali Co. (1912), 107 L. T. 439 ; Eastes v. Buss, [1914] 

1 Ch. 408 ; Attwood v. Lamont, [1920] 3 K. B. 571. 


1011. Onus of proof of construction.] — When 
the terms of a contract are too ambiguous to be 
interpreted by the ct., judgment will be given 
against the party whose duty it was to make it 
clear (Martin, B.). — Heugh v. Escombe (1801), 
4L.T. 517; 1 Mar. L. O. 79. 

1012 . .] — When a contract is so obscurely 
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Sect . 3. — Rules of construction: Sub-sect . 18, A. & 
B sub-sect. 19, A . <fc B. (q)Q 

worded as to be capable of two constructions, the 
onus lies on the party who seeks to enforce his own 
construction of it, to prove to the ct* that his 
construction is correct. — Meeson v. Finnigan 
(1803), 1 New Rep. 448. 

1013. Right of interpretation— Party not re- 

r risible for ambiguity.]— 1 think, & have always 
ught, that when a vendor sells property under 
stipulations which are against common right, & 
place the purchaser in a position less advantageous 
than that in which he otherwise would be, it is 
incumbent on the vendor to express himself with 
reasonable clearness $ if he uses expressions 
reasonably capable of misconstruction, if he uses 
ambiguous words, the purchaser may generally 
construe them in the manner most advantageous 
to himself (Bruce, V.-C.). — Seaton v . Mapp 
(1840), 2 Coll. 660 $ 03 E. R. 869. 

Annotations: — ApJd. Rhodes v. Ibbetson (1853), 4 De G. M. 
& G. 787. Oomd. Brumflt v. Morton (1857), 30 L. T. O. S. 
98. Mentd. Diysdale v. Mace (1854), 6 De G. M. & G. 1 03 ; 
Sidney v, Clarkson (1865), 14 W. R. 157 ; Day v. Luhke 
(1868), L. K. 5 Kq. 336. 

1014. .] — Rhodes v . Ibbetson (1853), 

4 De G. M. & G. 787 ; 2 Eq. Rep. 70 ; 23 L. L Ch. 

. 469; 43 E. E. 716, L. JJ. 

\ Annotations : — Mentd. Saunders v. Dnioe(1855), 3 Drew. 139 ; 
\ Lawrie r. Lees (1881), 7 App. Cas. 19. 

\ 1015. « .] — Where a person makes a 

Wmmunication to another in an biguous terms, 
he cannot afterwards complain if the recipient of 
the communication bond fide puts upon it a meaning 
not intended by the sender. — M iles v . Hasle- 
HURST & Co. (1900), 23 T. L. R. 142 ; 12 Com. Cas. 
88 

Latent ambiguity — Admissibility of evidence.] — 
See Sect. 4, sub-sect. 4, post. 

Patent ambiguity — Admissibility of evidence.]— 
See Sect. 4, sub-sect. 4, post 

Instrument capable of construction as bill of 
exchange or promissory note.]— See Bills op Ex- 
change, Promissory Notes & Negotiable 
Instruments* Vol. VI., p. 42, No. 305. 

B. Deeds operating as Conveyance wiihout Appro- 
priate Words . 

Deeds operating as leases.] — See Landlord & 
Tenant. 

Deeds operating as exeoution or release of powers.] 

— See Powers. 

Settlements.] — See Settlements. 

Voluntary settlements.] — See Fraudulent & 
Voidable Conveyances. 

Words operating As words of grant.]— See Real 
Property & Chattels Real ; Sale of Land. 

Words operating as grant of reversion.]— Bee 
Real Property & Chattels Real. 


Sub-sect. 19. — Verba fortius accipiuntur 
contra proferentem. 

A. Statement of Rule. 

Crown grants.] — Bee Sub-sect. 19, B. (c), post 

1016. Instrument construed most strongly against 


maker or grantor.] — A brbb v. Page (1027), Hot* 
9 ; 124 E. R. 299. 

1017. .] — Core’s Case (1530), 1 Dyer, 20 a; 

73 E. R. 42. 

Annotations: — Mentd. Gumbleton v. Grafton (1600), Cro. 
Eliz. 7S1 ; Flewellin v. Rare (1610), 1 Bulst. 68 ; Isaaok 
t>. Clark (1615), 2 Bulat 306; Brigs Case 0623), Palm. 
364 ; Dutton v. Poole (1678), T. Jo. 102 ; Ryall e. Rolle 
(1749), 1 Atk. 165. 

1018. Most favourably towards grantee.] — 

In the common law the grant of every common 

S erson is taken most strongly against himself, 

; most favourably towards the grantee ; but the 
King’s grant is taken most strongly against the 
grantee, & most favourably for the King (Weston, 
J.). — Willion v . Berkley (1501), 1 Plowd. 223; 
75 E. R. 339. 

Annotations : — Mentd. Heydon's Case (1584), 3 Co. Rep. 7 a ; 
Sadlers* Co.’s Case (1588), 4 Co. Rep. 54 b ; Strata 
Mercella's Case (1593), 9 Co. Rep. 24 a : Anderson's Case 
(1597), 7 Co. Rep. 21 a; Alton Wood's Case (1600), 1 
Co. Rep. 26 b ; Butt’s Case (1600), 7 Co. Rep. 23 a ; 
Ecclesiastical Persons Case (1601), 5 Co. Rep. 14 a; 
Atkins e. Longvile (1604), Cro. Jac. 50 ; Case of a Fine (1605), 

7 Co. Rep. 32 a ; Rutland's Case (1605), 6 Co. Rep. 52 b ; 
Prince’s Case (1606), 8 Co. Rep. 13 b ; Calvin’s Case (1608), 

7 Co. Rep. 1 a ; Tumor's Case (1610), 8 Co. Rep. 132 a ; 
Peytoe's Case (1611), 9 Co. Rep. 77 b ; Prlddle 6c Napper’s 
Case (1612), 11 Co. Rop. 8 b : Seymor’s Case (1612), 10 Co. 
Rep. 95 b ; Sutton’s Hospital Case (1612), 10 Co. Rep. 
23 a ; Whistler’s Case (1613), 10 Co. Rep. 63 a ; Magdalen 
College, Cambridge Case (1615), 11 Co. Rep. 66 bj Winch- 
combe v. Winchester, Bp. & Pulloston (1616), Hob. 165 ; 
R. v. Hampden, 1637), 3 State Tr. 826; Wiseman v. 
Cotton (1663), 1 Keb. 505 ; R. v. London, Bp. Sc Lancaster 
(1693), 1 Show. 441 : R. v. Homby, Bankers* Case (1695), 
5 Mod. Rep. 29 ; Banbury e.*Wood (1703), 1 Salk. 5 ; 
A.-G. v. Allgood (1743), Park 1 ; R. v. Berkley & Bragg© 
(1754), 1 Keny. 80 ; Wolferstan v. Lincoln, Bp. Sc White- 
head (1763), 2 Wils. 174 ; Doe d. Hayne e. Itedfem (1810), 
12 East, 96 ; Holloway v. Berkeley (1826), 6 B. & C. 2 ; 
Meath, Bp. v. Winchester (1836), 3 Bing. N. C. 183; 
A.-G. v. Donaldson (1842), 10 M. & W. 117 ; Crofts v. 
Middleton (1856), 8 De G. M. & G. 192 ; Rustomjee v . R. 
(1876), 1 Q. B. D. 487. 

1019, .] — Lofield’s Case (1012), 10 Co. 

Rep. 160 a ; 77 E. R. 1086. 

Annotations : — Retd. Riddell r. White (1793), 1 Aust. 281. 
Mentd. Selbye v. Becke (1626), Litt. 17 ; Fawkeners v . 
Bellingham (1627), Cro. Car. 80; It. v. London Bp. Sc 
Birch (1694), 1 Ld. Raym. 23. 

1020* .] — Thurman v. Cooper, No. 751, 

ante . 

1021. .] — It is a general rule that the words 

in a deed are to be construed most strongly contra 
proferentem (Lord Kenyon, C.J.). — Barrett v. 
Bedford (Duke) (1800), 8 Term Rep. 602 ; 101 
E. R. 1609. 

Annotation : — Mentd. Moore v. Clark (1813), 5 Taunt. 90. 

1022. .] — An equivocal expression shall, 

in the first instance, be taken in the sense unfavour- 
able to the party using it. — Hobson v. Middleton 
(1827), 6 B. & C. 295 ; 9 Dow. & Ry. K. B. 249 ; 
5 L. J. O. S. K. B. 100 ; 108 E. R. 461. 

Annotations : — Reid. Jones v . Waite (1839), 7 Scott, 317. 
Mentd. Boydell v. Harkness (1846), 3 C. B. 168 ; Murphy 
v. Glass (1869), L. R. 2 P. C. 408 ; Toleman v. Portbury 
(1872), L. R. 7 Q. B. 344 ; Clifford v. Hoare (1874), L. R. 
9 C. P, 362. 

1028. Ambiguous words.] — The words of an 

instrument are to be taken most strongly against 
the party using them, & therefore if there be any 
ambiguity in the words of this instrument, they 
ought to be construed favourably for pltf. <x 
against deft, who made the instrument (Holroyd, 
J.).— Edis v. Bury (1827), 0 B. & C. 433 ; 9 


PART III. SECT. 3, SUB-SECT. IS. — A. 

1088 1. Instrument oonstrued most 
strongly against maker or grantor — 
AmMguotu words.] — If language In a 
letter is ambiguous it must be oon- 
i trued most strongly against the 
writer. — Wkudon e. Vaughan (1878), 
2 P. Sc B. 70; revsd. on other grounds. 
5 S. C. R. 35.— CAN. 

1083 1L .)— The rule as to 


jibe construction of the language 
in which a gift is made is that indefinite 
words of gift are calculated to convey all 
the interest of the grantor, it being also 
necessary to read the whole of an instru- 
ment in order to gather the intention. 
r~ Sulwab Mullicx v. Kanbaya Lal 
Pundit (1884), I. L. R. 11 Calc. 121 ; 
L. H 11 Ind. App. 218.— BID. 


1088 UL 


-.) — Where a oerson 


writes a business letter binding himself 
to perform an obligation. Sc expresses 
himself in a vague oc doubtful manner, 
the doubt will be resolved in a manner 
least favourable to the writer. — R ob- 
Johns v. Hill (1900), 19 N. Z. L. R. 
605. — N.Z. 

1083 iv. .} — An agreement 

for sale Sc purchase of a business 
contained the following clause : “ The 
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. Dow. & Ry. K. B. 492 ; 108 E-. R. 611 ; sub nom. 
Eedis v . Berry, 5 L. J. O. S. K. B. 179. 


Annotations ; — Reid. Saunderson 


v. Piper (1839), 6 Bing, 
, Fire & Life Aasce. (1850), 


0 O. B. 574 ; Lloyd v. OUver (1852), 18 Q. B. 471 ; Peto 
v. Reynolds (1854), 23 L. J. Ex. 98 ; WiUans v. Ayers 
(1877), 3 App. Caa. 133. 


1024. .] — There is no reason for put- 

ting on a guaranty a construction different from 
that which the ct. puts on any other instrument. 
With regard to other instruments the rule is that 
if the party executing them leaves anything am- 
biguous in his expressions, such ambiguity must 
be taken most strongly against himself (Tindal, 
C..T.). — Hargreave v . Smee (1829), 6 Bing. 244 ; 
3 Moo. & P. 573 ; 8 L. J. O. S. C. P. 46 ; 130 E. R. 
1274. 


Annotation : 
48. 


-Mentd. Nicholson v. Paget (1832), 1 Or. & M. 


1025. .] — Mayer v. Isaac, No. 1076, post. 

1026. Most favourably for parties for whose 

benefit made.] — The rule of construction is, that 
the instrument must be construed most favourably 
for the parties for whose benefit it was made 
(Pollock, C.B.). — Brown v. Hartill (1848), 
2 Exch. 434 ; 154 E. R. 561. 

1027. J — All deeds are to be construed most 

strongly against the grantor (Loud Romilly, 
M.R.). — Johnson v . Edoware, etc. Ry. Co. 
(1866), 35 Beav. 480 ; 35 L. J. Ch. 322 ; 14 L. T. 
45; 14 W. R. 416; 55 E. R. 982. 

1028. .] — Every document as against its 

author must be read in the sense which it was 
intended to convey (Loud Macnaghten). — 
Gluckstein v. Barnes, [1900] A. C. 240 ; 69 
L. J. Ch. 385 ; 82 L. T. 393 ; 16 T. L. R. 321 ; 
7 Mans. 321, H. L. ; affg. S. 0. sub nom . Re 
Olympia, Ltd., [1898] 2 Ch. 153, C. A. 

Annotations : — Mentd. lie Haycraft Gold Reduction & Minina: 
Co., [1900] 2 Ch. 230 ; Re Lady Forrest (Murchison) Gold 
Mine. [1901] 1 Ch. 582 ; Re Leeds 8c Hanley Theatres of 
Varieties (1902), 72 L. J. Ch. X ; Watts v. Buoknall (1903), 
88 L. T. 845 ; Re Darby, Ex p. Brougham. [1911] 1 K. B. 
95 ; Omnium Electric PalaoeB v. Baines (1914), 1 Ch. 332 ; 
Re Jubilee Cotton Mills, [1922] 1 Ch. 100. 

Where contrary intention appears.] — See No. 

720, ante . 

Construction against party setting up particular 
construction — Onus of proof.] — See Nos. 1011, 1012, 
ante . 

Construction operating to work wrong.] — 

See Nos. 1071, 1072, post . 


2?. Application and Qualifications of Rule . 

(a) In General . 

1029. Whether still applicable.] — Taylor v. St. 
Helens Oorpn., No. 839, ante. 

1030. Not applicable where court can give effect 
to every word.] — When the words of a deed were 
doubtful, there was a rule that the construction 
should operate against the grantor ; but there 
was another <fc sound rule, viz. to give effect to 
every word in a deed, where such a construction 
is reasonable (Wood, V.-C.). — Patching v. Dub- 
bins (1853), Kay, 1 ; 23 L. J. Oh. 45 ; 22 L. T. O. S. 
116 ; 17 Jur. 1113 ; 2 W. R. 2 ; 69 E. R. 1 ; 
affd. 2 Eq. Rep. 71, L. JJ. 

Annotations — Mentd. Sohlumberger v. Lister (1860), 6 
Jur. N. S. 1336 ; McLean v. MoKay (1873), L. It. 6 P. C. 327. 

Whether oourt will give effect to every word & 
part of deed — In oonstruing agreements as whole.] — 

See Sect. 3, sub-sect. 4, ante. 

1031. Only applicable where other modes of 

construction fall.] — The rule verba fortius accipi- 
untur contra proferentem ought to be applied only 
where other rules of construction fail (Coleridge, 
J.). — Lindus v. Melrose (1868), 3 H. & N. 177 ; 
27 L. J. Ex. 326 ; 31 L. T. O. S. 36 ; 4 Jur. N. S. 
488 ; 6 W. R. 441 ; 157 E. R. 434, Ex. Ch. 
Annotations : — Mentd. Ponros© v. Martyn (1858), 28 

L. J. Q. B. 28 ; Bottomley v, Fisher (1862), 1 H. & O. 211 ; 
Kelner v. Baxter (1800), L. R. 2 O. P. 174 ; Courtauld t>. 
Saunders (1807), 10 L. T. 562 : Aloxandor v. Sizer (1869), 
L. R. 4 Exch. 102 : Allan v. Miller (1870), 22 L. T. 825 ; 
Dutton v. Marsh (1871), L. It. 6 Q. B. 301 ; Richardson v. 
Williamson (1871), 40 L. J. Q. B. 145; Chapman v. 
Smethurst, [1909] 1 K. B. 927 ; Staooy v. Wallis (1912), 

* 28 T. L. R. 209. 

1032. Only applicable In absence of clear indica- 
tion of intention.] — In the case of a grant the 
language of the instrument can be referred to, & 
it is of course for the ct. to construe that language, 
& in the absence of any clear indication of the 
intention of the parties, the maxim that a grant 
must be construed most strongly against the 
grantor must be applied (Willes, J.). — Williams 
v. James (1807), L. R. 2 C. P. 577 ; 36 L. J. C. P. 
256 ; 16 L. T. 664 ; 15 W. R. 928. 

Annotations : — Mentd. United Land Co. v. G. E. Ry. (1873). 
L. R. 17 Eq. 158 ; Sloan v. Holliday (1874), 30 L. T. 757 ; 
Wimbledon & Putney Commons Conservators v. Dixon 
(1875), 1 Ch. D. 302 ; Wood v . Saunders (1875), 10 Ch. 
App. 583, n.: Pym v. Harrison (1870), 33 L. T. 790 ; 
Finch v. G. W. Ry. (1879), 5 Ex. D. 254 : New Windsor- 
Corpn. v . Stovoll (1884), 27 Ch. D. 005 ; Harris v. Flower 
(1904), 74 L. J. Ch. 127 ; Milner’s Safe Co. v. G. N. & City 
Ky. f [1907] 1 Ch. 208 ; Bailey v. Holborn & Frascati, 
[1914] 1 Ch. 598. 


payment of the purchase money will 
be subject to (a) the lease being for 
three years at £7 per month ; (6) the 
monthly turnover being £800.” The 
clause was prepared by deft. Sc signed 
by pltf. without taking any inde- 

S andent advice. A literal interprets - 
on of the clause would have reduced 
it to an absurdity : — Held ; the words 
being deft.’s, they should be con- 
strued against him. — Jenkins v. Kent, 
11922] N. Z. L. R. 882. — N.Z. 

PART III. SECT. 3, SUB-SECT. 19.— 

B. (a) 

e. Where rule in accord wilh 
dominant intention of deed.) — A deed 
must be construed most strongly 
against the grantor. Sc the dominant 
intention of the conveyance must 
control any doubt raised by the use 
of ambiguous words. — Jaques v. 
Doyle (1881), 2 N. 8. W. L. R. 113.— 
AU8. 

<L Exclusion of rule.) — Where 
there Is an ambiguity on the in oe of a 
deed incapable of being explained by 
extrinsic evidence the maxim verba 
fortius accipiuntur contra proferentem 
cannot be applied in favour of either 
party. — B abthxl v. Scott* n (1895), 
*4 a a R. 307.— CAN. 


e. -.] — In case of doubt the 

words of a covenant must be taken 
most strongly against the obligee, 
stipulator, & in favour of the obligor, 
reus promiltendt. The Roman rule 
“ verba contra stipulatorem interpretanda 
sunt ” prevails against the old English 
rule “ verba chartarum fortius acci- 
piuntur contra proferentem . ,, — Sharp’s 
Estate v. Scheepees, [1919] C. P. D. 
26.— S. AF. 

f. — Statutory right only taken 
away by express words or necessary 
implication .) — Before a person can bo 
said to have deprived himself of what 
is a statutory right by words 4 used by 
him in a written document he must do 
so expressly or by necessary implication 
from the language used by him. — 
Stiller v. Durban Corpn. (1918), 
39 N. L. R. 350.— «. AF. 

g. Only applicable where other modes 
of construction faii.) — Of the lands 
of which the reaps, entered into pos- 
session by virtue of a deed they re- 
mained in possession for twelve years 
without objection to the boundaries. 
They then Drought an action to have 
it declared that, by the proper con- 
struction of the deed, an additional 
strip of land Me certain wharves were 
included Me intended to be transferred, i 


They contended tliat the description 
in the deed was ambiguous. 8c that 
H. street as a boundary should be 
construed as meaning H. street 
extended. Sc they sought to establish 
their case by the production of certain 
correspondence which had taken place 
between the parties prior to the execu- 
tion of the deed of Aug. 1882 : — Held : 
the deed should be interpreted in the 
light of the conduct of the parties in 
taking & remaining so long in posses- 
sion without objection, which raised 
against theqi a strong presumption, 
not only not rebutted but strengthened 
by the facts in evidence ; Sc that any 
doubt or ambiguity in the deed, in the 
absence of evldenoe to explain it, should 
be interpreted against the vendees, 8c 
in favour of the vendors. — Quebec 
City v. North Shore Ry. Co. (1897), 
27 8. C, R. 102 ; affd. 31 Can. Gax. 11, 
P. C.— CAN. 

b. .3 — A contract stipulating 

that the first party shall have the 
hauling of all ore shipped up to 
15,000 tons, 8c not leas than 10,000, 
as required by the second party, does 
not bind the second party to supply 
more than 10,000 tons. — H aooerty 
v. Lenora (1901), 9 B. C. R. 6.— > 
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Sect. 3 . — Rules ofconstnustion: Sub-sect. 19, B . (6).] 
(6) Particular Instances. 

Application to Crown grants.]— Sub-sect. 19, 
B. (c), post. 

1033. Grant.] — Throckmorton v. Tracy, No. 
634, ante. 

1034. .] — Windham's Case (1689), 6 Co. 

Bep. 7 a ; Jenk. 272 ; 77 E. B. 68. 

Annotations Bold. Tomson v. Clerke (1020), Palm. 99: 
Gilbert v. Witty (1622), Cro. Jao. 655 ; Cooke v. Gerrard 
0007), 1 Lev. 212 ; Boswell v. Coats (1671), 1 Mod. Rep. 
33 ; Cook v. Fountain (1674), 3 Swan. 585 ; Orby v. Mohun 
(1706), 3 Rep. Ch. 102 : Palmer v. Sparshott (1842), 
4 Man. & G. 137. Mentd. Veal t>. Roberts 0590), Cro. Eliz. 
199: Strata Meroella’s Case (1591), 9 Co. Rep. 24 a: 
Louiee's Case (1614), 10 Co. Rep. 78 a; Holmes v. Meynel 
(1681), T. Kaym. 452 ; Trevivan v. Tooker (1098), 1 Ld. 
Raym. 495 ; withers v. Bircham (1824), 3 L. J. O. S. K. B. 
30. 


1036. .] — Kindler v. Leversagb (1591), 

Cro. Eliz. 241 ; 78 E. R. 497. 

1036. .]— Anon. (1597), Owen, 60 ; 74 

E. B. 899. 

1037. .1 — Heydon v. Ewer (1599), 2 And. 

123 ; 123 E. K. 579 ; sub nom . Ewer v. Heydon, 
Cro. Eliz. 658, Ex. Ch. 

Annotations: — Raid. Meredith v. Webber (1066), O. Bridg. 
660 ; Re Portal & Lamb (1885), 30 Ch. D. 50. Mentd. 
Bosworth v. Forard (1666), O. Bridg. 153. 

1038. .] — Davenport’s Case (1610), 8 

Co. Bep. 144 b ; 77 E. B. 693. 

Annotations : — Consd. Case of Comendains, Woodley t\ 
Exeter Bp. & Manncring (1620), Win. 94. Reid. Doe d. 
Beadon v. Pyke (1810), 5 M. & 8. 140 ; Piggott v. Stratton 
(1859), 1 De G. F. & J. 33 ; Harding t\ Preeoe (1882), 9 
O. B. D. 281 ; David v. Babin, [1893] 1 Ch. 523. Mentd. 
Fisher v. Wlgg (1700), 1 Ld. Raym. 622. 

1039. .] — Manchester College v. Traf- 

ford (1678), 2 Show. 31 ; 2 Lev. 241 ; 89 E. R. 
774. 

1040. .] — Doe d. Webb v. Dixon (1807), 9 

East, 15 ; 103 E. B. 478. 

Annotations: — Consd. Charlton v. Driver (1820), 5 Moore, 
C. P. 59 ; Lewis t>. Stephenson (1898), 07 L. J. Q. B. 296. 

1041. ,1 — ] ie Stroud, No. 733, ante. 

1042. .] — Every deed is to be taken strongly 

against the grantor ; but where the owner of an 
estate is both grantor & grantee, liis interest under 
the deed is to be construed as if a stranger had 
been the grantor. — Vincent v. Spicer (1856), 22 
JBeav. 380 ; 25 L. J. Ch. 589 ; 27 L. T. O. S. 
226 ; 2 Jur. N.-S. 654 ; 4 W. B. 667 ; 52 E. B. 
1164. 

1043. .] — It id established on the best 

authority that, in construing grants from the 
Crown, a different rule of construction prevails 
from that by which grants from one subject to 
another are to be construed. In a grant from one 
Bubject to another, every intendment is to be made 


against the grantor, & in favour of the grantee, in 
order to give full effect to the grant ; but in grants 
from the Crown an opposite rule of construction 
prevails (Cockburn, C.J.). — Feather v . B. (1865), 
6 B. & S. 257 ; 35 L. J. Q. B. 200 ; 12 L. T. 114 ; 
29 J. P. 709 ; 122 E. B. 1191. 


Annotations : — Consd. Rhondda’s Claim, [1922] 2 A. C. 339. 
Reid. Dixon v. London Small Arms Co. (1876), 1 App. Cas. 
032. Mentd. Thomas v. R. (1874), L. R. 10 Q. B. 31 ; 
Roden v. London Small Arms Co. (1876), 46 L. J. Q. B. 
213 ; Windsor & Annapolis Ry. v. R. (1886), 11 App. Cas. 
607 ; Income Tax Special Purposes Comrs. v. Pemsel, 
[1891] A. C. 531 ; Goldsmiths’ Co. v . Wyatt, [1907] 1 K. B. 
95 ; Johnstone v . Podlar, [1921] 2 A. C. 262. 


1044. .] — J ohn8on v. Edgware, etc., By. 

Co., No. 1027, ante . 

1045. .] — Wood v. Saunders (1875), 10 

Ch. App. 582 ; 44 L. J. Ch. 514 ; 32 L. T. 363 ; 23 
W. B. 514. 

Annotations .—Mentd. New Windsor Corpn. v. Stovoll (1884), 
27 Ch. D. 665. Milner’s Safe Co. e. G. N. & City Ry., 
[1907] 1 Ch. 208 ; White v. Grand Hotel, EaBtbouino 
(1912), 82 L. J. Ch. 57. 

1046. Execution for valuable consideration.] 

— (1) It is well settled that the words of a deed, 
executed for valuable consideration, ought to be 
construed as far as they properly may, in favour of 
the grantee (Lord Selborne, C.). 

(2) Usage continued during living memory, 
when there is nothing to the contrary $ when the 
question is one of prescription may justify the 
presumption of a similar usage from time im- 
memorial (Lord Selborne, C.). — Neill v. 
Devonshire (Duke) (1882), 8 App. Cas. 135 ; 
31 W. R. 622, H. L. 

Annotations: — As to (2) Consd. Smith v. Andrews, [18911 2 
Ch. 078. Generally, mentd. Blount v . Layard (1888), [1891] 
2Ch. 681, n. ; A.-G.v. Newcastle-upon-Tyne Corpn., [1897] 
2 Q. B. 384 ; Hanbury v. Jenkins, [1901] 2 Ch. 401; 
Foster v. Warblington U. D. C. (1905), 69 J. P. 42 ; 
Johnston r. O’NeUl, [1911] A. C. 652 ; A.-G. for British 
Columbia v. A.-G. for Canada, [1914] A. C. 153. 

1047. Grantor & grantee same person.] — 

Vincent v. Spicer, No. 1042, ante. 

1048. Lease.] — W indham's Case, No. 1034, ante . 

1049. .] — Seaman’s Case (1610), Codb. 

166 ; 78 E. R. 101. 

1050. .] — Keble v. Halls (1630), Litt. 

363 ; 124 E. B. 286 ; sub nom. Keeble’s Case, 
litt. 370. 

Annotation: — Reid. Dann v . Spurrier (1803), 3 Bos. & p. 
399. 

1051. .] — The rule appears to be perfectly 

clear that if a doubt arise as to the construction of 
a lease between lessor & lessee, the lease must be 
construed most beneficially for the latter (Lord 
Alvanley, C.J.). 

If A. says to B., "I grant you a horse out of 
my stable,” he puts it in the power of B. to take 


PART III. SECT. 3, SUB-SECT. 19.— 
B. (b). 

1033 L GranL) — O. convoyed to P. 
part of lot 33, & he conveyed by the 
same deed as appurtenant to the land 
a full, free & unrestricted right of way 
over a certain strip of land of twenty 
feet in breadth adjoining the westerly 
side of the parcel of land, extending 
from the highway to the water’s edge 
of the river L. In an action for 
obstructing the right of wav by a 
boat-house: — Held : it would be no 
defenoe that the boat-house was 
below high-water mark, though O.’s 
right only extended so far, for O. Sc 
dett. claiming under him were estopped 
by 0.*s deed to P., which granted to 
the water’s edge. — P lumb v. McGan* 
NON (1871), 33 U. C. R. 8.— CAN. 

1088 U. .] — Deft, conveyed to 

S ltf. 1 9 acres of lot 2. described by metes 
: bounds, commencing at the N.E. angle 
of the lot* This starting point upon 
the ground was undisputed, & it was 
admitted that the description given 


enclosed the land claimed by pltf. : — 
Held : Deft, was estopped by his deed, 
& could not set up any question as to 
the boundary between lots 1 & 2. — 
Crosswaite v . Gage (1871), 32 U. C. R. 
196. — CAN. 

1033 Hi. .] — Vendors cannot by 

dividing the property as they see fit 
eration & benefit of 
. — Dumouxjn v. Bur- 
S. C. R. 120.— CAN. 

1033 iv. .] — Where a person has 

two estates one larger Sc the other 
smaller, Sc purports to convey the 
entire property, without any words of 
limitation, he must be taken to be 
conveying the highest estate he has: 
thus an exor. having a one-third 
porsonal beneficial interest in the 
estate who purports to convey the 
whole of it without qualification or 
limitation, must be taken to convey 
in his character as exor. Sc not in that 
of one having a beneficial interest only 
in a traction of the whole estate 


narrow me op 
their own deed 
foot (1893), 22 i 


purported to be conveyed. — G angabai 
v. Sonabai (1910), I. L. R. 40 Bom. 69. 
— IND. 


1048 i. Lease .] — The mineral tenants 
of the lands of M., who had by their 
lease the usual powers of working Sc 
winning the minerals let to them, 
had also power by a separate clause 
in the lease to make use of any pits 
they might sink in the lands of M. for 
winning & carrying away the coal, 
limestone. Sc fireclay in the adjoining 
lands. The proprietors of M. raised 
this action for the purpose of preventing 
the mineral tenants from using the 
roads on the lands of M. for carrying 
materials not raised from pits in M. to 
Sc from their works on adjoining lands, 
Sc from storing minerals Sc making 
other uses of the lands for the purposes 
of these works : — Held : the lease did 
not confer on the mineral tenants any 
power to use the lands in question for 
the purposes complained of. — M unglb 
v. Young (1872), 10 Macph. (Ct. of 
Sees.) 901 ; 44 Sc. Jur. 499.— SCOT. 
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which horse he shall think proper (Lord Alvanley, 
O.J.). — Dann v. Spurrier (1803), 3 Bos. Sc P. 
399 ; 127 B. R. 218. 

Annotations: — Bold. Doe d. Pitcher v. Donovan (1809). 1 
Taunt. 555. Mentd. London General Omnibus Co. v. 
Lavell (1900). 83 L. T. 453. 

See Nos. 733, 1036, 1039, 1040, 1044, ante , <fc, 
generally , Landlord Sc Tenant. 

1052. Covenants.] — T renchard v. Hoskins, No. 
716, ante . 

1053. .] — Rubery v . Jervoise (1786), 1 

Term Rep. 229; 99 E. R. 1067. 

Annotation .—Mentd. Maxwell v. Ward (1824), 13 Price, 674. 

1054. .] — Doe d. Davies v. Williams 

(1788), 1 Hy. Bl. 25 ; 120 E. R. 16. 

Annotation : — Mentd. Doe d. Meyrick v. Moyrick (1832), 2 

Cr. Sc J. 223. 

1055. .] — Browning v . Wrioht, No. 653, 

ante. 

1056. .] — Barton v. Fitzgerald, No. 720, 

ante . 

1057. .] — Where a lease specified payments 

to be made by the incoming to the outgoing tenant, 
among which there was not included any payment 
for foldage : — Held : the outgoing tenant was 
not entitled to any allowance in respect of foldage. 

Although the words of a covenant are to be con- 
strued according to the intent of the parties, yet 
they are to be taken strongly against the party 
who stipulates. This lease provides for the pay- 
ments which the incoming tenant is to make. 
It seems to me that the incoming tenant shall pay 
for such things as are specified, Sc no more. For the 
rule expressio unius est exclusio alterius applies 
(Holroyd, J.). — Webb v. Plummer (1819), 2 

B. & Aid. 716 ; 106 E. R. 537. 

Annotations : — Cousd. Wcstacott v. Hahn, [1917 1 1 K. B. 
605. Retd. Holding: v. Pigott (1831), 7 Bing. 465 ; Hatton 
v. Warren (1836), 1 M. Sc W. 466 ; Brown v. Byrne (1854), 

3 E. & B. 703 ; Wooler v. Knott (1876), 1 Ex. D. 124 ; 
He Constable Sc Crauswick (1899), 80 L. T. 164. Mentd. 
Spartali v. Benecko (1850), 10 C. B. 212. 

1058. .] — Fowle v . Welsh (1822), 1 B. & 

C. 29 ; 2 Dow. & Ry. K. B. 133 ; 1 L. J. O. S. K. B. 
17 ; 107 E. It. 12. 

Annotation : — Mentd. Shaw v. Stanton (1858), 30 L. T. O. S. 
352. 

1059. .] — Doe d. Abdy v. Stevens (1832), 

3 B. Sc Ad. 299 ; 110 E. R. 112 ; sub nom. Doe d. 
Abdy v. Jeapes, 1 L. J. K. B. 101. 

1060. .] — Warde v . Wakde (1852), 16 

Beav. 103 ; 51 E. R. 716. 

Annotations : — Mentd. Manser v. Dlx (1855), 1 K. & J. 451 : 
Ford v. De Pontfts (1859), 29 L. J. Ch. 883 ; O'Shea v. 
Wood, [1891] P. 237. 

1061. .] — Long v. Bo wring (1864), 33 

Beav. 585 ; 10 L. T. 683 ; 28 J. P. 726 ; 10 
Jur. N. S. 668 ; 12 W. R. 972 ; 55 E. R. 496. 

1062. Of exception.] — (1) A. being seised in fee of 
the manor F. Sc the demesne lands thereof, & of all the 
uoal mines lying under the manor, enfeoffed D. of 
Sc in certain closes, except Sc always reserved to the 
eoffor, his heirs, & assigns, all tithes of com Sc 
grain, & also except Sc always reserved out of the | 


feoffment unto the feoffor Sc his heirs, ail the coals 
in all or any of the lands Sc premises, together with 
free liberty for them, the feoffor Sc his heirs, Sc his 
Sc their assigns Sc servants, at all times thereafter, 
during the time that he, the feoffor Sc his heirs, 
should continue owners Sc proprietors of the 
demesne lands of F., to sink Sc dig pits, or other- 
wise to sough Sc get coals in all Sc every the lands 
Sc premises, Sc to sell Sc carry away the same. The 
heirs of the feoffor having for a valuable considera- 
tion conveyed to a purchaser in fee the manor F. 
& its demesne lands, with its appurtenances, Sc all 
the coal mines under the lands m question, etc. : — 
Held : the coals were, by the exception, reserved 
to the feoffor in fee, Sc therefore they passed to the 
purchaser, Sc, the latter was entitled, under the 
express liberty reserved, to enter upon the land, 
to dig pits, & get the coals, so long as he remained 
owner of the demesne lands. Semble : the express 
liberty is not restrictive of that which would be 
implied by law to get the coals, & the purchaser 
would be entitled to an incidental right to get them 
coextensive with his estate. 

(2) An exception is ever of part of the thing 
granted & of a thing in esse . A reservation is 
always of a thing not in esse , but newly created Sc 
reserved out of the thing granted (BAYLEY, J.). 

(3) Another rule as to exceptions is to be found 
in Sheppard’s Touchstone, 100. The exception is 
always taken most in favour of the feoffee Sc 
lessee, etc., Sc against the feoffor, lessor, etc. 
Yet it is a rule, that what will pass by words in a 
grant will be excepted by the same or the like 
words in an exception. It is another true rule, 
that when anything is excepted, all things that are 
depending on it, Sc necessary for the obtaining of 
it, are excepted also ; as if a lessor except the trees, 
he may bring his chapman to view them, if he 
desire to sell them, & he or the vendee may cut 
them & take them away (Bayley, J.). 

(4) It may be taken as clear, that an express 
liberty does not always control what would other- 
wise exist, especially if the express liberty goes 
beyond wliat would be implied. To give it a 
controlling power, the intention that it should have 
that effect must be very plain (Bayley, J.). — 
Cardigan (Earl) v. Armitage (1823), 2 B. Sc C. 
197 ; 3 Dow. & Ry. K. B. 414 ; 107 E. R. 356. 


Annotations: — As to (1) Retd. Scratton v. Brown (1825). 4 
B. Sc O. 485 ; Rogers v. Taylor (1857), 1 H. 8c N. 706 ; 
Hamilton v. Graham (1871), L. K. 2 Sc. Sc Dlv. 166. . As to 
(2) RefdL Doe d. Douglas v. Look (1835), 2 Ad. Sc El. 705. 
As to (3) Conid. Bullen v. Denning (1826), 5 B. Sc C. 842 ; 
Savill t>. Bethell, [1902] 2 Oh. 623. Reid. Blackett v. 
ltoyal Exchange Assce. (1832), 1 L. J. N. S. Ex. 101.* 
As to (4) Retd. Eastern Archipelago Co. v . R. (1853). 2 
E. Sc B. 856. Generally , Mentd. Wickham v. Hawker 
(1840), 7 M. Sc W. 03 ; Morris t?. Rhydydofed Colliery Co., 
Glamorganshire (1858), 5 Jur. N. 8. 339 ; Clegg v . Clegg 

i l861), 3 Gift. 322 ; Goold v. Great Western Deep Coal Co. 
1865), 2 De G. J. & 8m. 600 ; Proud v. Bates (1865), 6 
Jew Hop. 92 ; Thomson v. St. Catharine’s College, Cam- 
bridge Sc Mappin's Masbro’ Old Brewery (1918), 118 
L. T. 758. 


1063. .] — Bullen v. Denning (1820), 6 


1062 i. Covenants .] — In a lease the 
essee covenanted to pay all taxes, 
3t©., except land tax: — Held: " land 
ax. " was ambiguous in view of the 
conventional meaning it had acquired 
as a State land tax imposed under Land 
Sc Income Tax Acts which were 
uspended merely St not repealed by 
Vo. 27 of 1908, s. 5, & therefore the 
words In question constituting an 
reception in a covenant by the lessee 
iis liability must be decided on the 
general rule of construction that 
smbjguous words are to be taken most 
trongiy against the covenantor. — 
fxw South Walks Spoons Club, Ltd. 

. Solomon (1014). 14 8. R. N. 8. W. 


340 ; 32 N. S. W. W. N. 45.— AUS. 


k. Against lessor where cove- 

nant restrictive or penal .] — Whore a 
covenant accompanied by a right of 
re-entry on breach, is so expressed that 
its meaning Is doubtful, the tenant 
in good faith has done what he supposes 
to be a performance of it, a forfeiture 
will not be enforced ; the difficulty 
in construing the covenant is a special 
circumstance entitling deft, to relief.— 
McLaren v. Kkrii(1876), 39 U. C. R 
507. — CAN. 

. 1* — — - .] — Deft covenanted 

by deed to make pltt oertain quarterly 


payments, Sc as soon as the rent, 
income, Sc profits of oertain premises 
should realise a certain sum the cove- 
nant should become void : — Held : the 
words rent, inoome, Sc profits must 
be interpreted to mean the rental 
derived from the premises after 
deducting the payment of all necessary 
outgoings. — O *N kill v. O'Neill (1898), 
10 N. Z. L. R. 504.— N.Z. 

m. Licence to cut timber .) — A licence 
to cut timber “ from lots 1 to 13 V : — 
Held : to exclude both 1 & 13.— Hag- 
GART V. KkbxahaN (1858). 17 U. C. R. 
341.— CAN. 
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Sect. 3. — Buies of construction : Sub sect. 19, B. (c); 
at tbseds. 20 6c 21.] 

name, abuttals, etc., but only so many acres, the 
grant is void, for the patentee shall not have his 
election, as he shall in the case of a common person 
(per Cun.). — Dob d. Devine v. Wilson (1855), 
10 Moo. P. 0. 0. 502 ; 14 E. R. 581, P. 0. 
Annotation : — Mentd. Des Barresu. Shey (1873), 20 L. T. 592. 

See , also , Constitutional Law, Vol. XI., 
p. 606, Nos. 668-000. 

Grant of manors.] — See Copyholds, Yol. XIII., 
p. 13, 40-49. 


Sub-sect. 20. — Expressum facit cessake 

TACITUM. 

Implied terms in contract, see Contract, Vol. 
XII., pp. 007-020. 

Expresslo unlus est excluslo alterlus.]— See Sub- 
sect. 21 ,po8t. 

1088. Statement of rule — Implications excluded 
by express words.] — (1) No implication shall pre- 
vail against express words (Parker, B.). 

(2) When there are two clauses in a deed, of 
which the latter is contradictory to the former, 
there the former shall stand (Nicholas, B.). 

(3) Subsequent words shall not confound those 
that went before, if by construction they may 
stand together (Nicholas, B.). — Cother v . Mer- 
rick (1057), Hard. 89 ; 145 E. R. 395. 

Annotations : — As to (2) Refd. Smith v. Jersey (1821), 3 

Bli. 290. Generally, Mentd. TankerviUe v. Wingfield 
(1773), 6 Moore, C. P. 340, n. 

1089. .] — The word grant does not 

amount to an entire warranty in equity ; nor 
jdways at law, where particular covenants are 
inserted. In such cases the insertion of what is 
express excludes the intendment of all presumption. 
— Clarke v . Samson (1748), 1 Ves. Sen. 100 ; 27 
E. R. 917, L. C. 

Annotation : — Refd. Stephens v. Junior Army & Navy Stores, 
11914) 2 Ch. 616. 

1090. .] — Where the parties have come 

to an express contract none can be implied has 
prevailed so long as to be reduced to an axiom in 
the law (Lord Kenyon, C.J.). — Cutter v. 
Powell (1795), 6 Term Rep. 820 ; 101 E. R. 573. 
Annotations : — Refd. Harrison v. James (1862), 31 L. J. Ex. 

248 ; Lockwood v . Tunbridge WellB L. B. (1884), Cab. & 
El. 289. Mentd. Collins v . Price (1828), 6 Bing. 132 ; 
Thomas v. Williams (1834), 3 Nov. 5c M. K. B. 545 : Baxter 
t>. Nurse (1844), 8 Jur. 273 ; Bumby *. Bollett (1847), 
16 M. Sc W. 644 ; Ehrensporger v. Anderson (1848), 
3 Exch. 148 ; LiUey v. Elwin (1848). 11 Q. B. 742 ; Good- 
man v . Pocock (I860), 15 Q. B. 576 ; Dawson v. Collls 
(1851), 10 O. B. 523 ; Do Bomardy v. Harding 5C Pooley 
(1853), 1 C. L. 11. 884 ; Emmons v . Elderton (1863), 
13 O. B. 495 ; Hoebster v. De La Tour (1863), 2 E. & B. 
678 ; Priokott v. Badger (1866), 1 C. B. N. S. 296 ; Ex p. 
Baker (1867), 3 Jur. N. S. 937 ; The Camilla (1858), 
Sw. 312 ; Munro v . Butt (1868), 8 E. & B. 738 ; Danube 
& Black Sea Rv. & Kustendjie Harbour Co. v. Xenos, 
Xenos v. Danube & Black Sea Ky. Sc Kustendjie Harbour 
Co. (1861), 11 C. B, N. 8. 162 ; Bartholomew v. Markwick 
(1804), 0 L. T. 651 ; Appleby r. Myers (1867), L. R. 2 
C. P. 651 : Crawford Crawford (1867), 10 W. R. 411 ; 
Stubbs v . Holywell Ry. (1867), L. R. 2 Excb. 311 ; Oxford 


v. Provand (1868), L. R. 2 P. C. 135 ; Button v, Thompson 
(I860), L. R. 4 C. P. 330 ; Robinson v. Moffett (1675), 
L. R. 7 H. L. 802 ; Byrne v. Leon Van Tienboven (1880), 
42 L. T. 371 ; O’Neil v. Armstrong, Mitchell, [1895) 2 IQ. B. 
70 ; Donkin v. Hastie (1897), 61 J. P. 568 ; JameRv. Evans 
(1897), 77 L. T. 78 ; Sumpter v . Hedges, [1898] 1 Q. B. 
073 : Lodder v. Slowoy, [1904] A. C. 442 ; . Parkin v. South 
Hetton Coal Co. (1007), 97 L. T. 98 ; Workman, Clark 
v. Lloyd Brazileno, [1908] 1 K. B. 968 ; George v . Davies, 
[1911)2 K. B. 445 : Harrowing S. S. Co. v. Thom as, [1913] 
2 K. B. 171 ; Dakin v . Lee, [1916] 1 K. B. 566 ; Moriartv 
v. Regent’s Garage Sc Engineering Co., [1921] 1 K. B. 423. 

1091. Presumption that parties have 

expressed all conditions Intended to be binding.] — 
Where parties have entered into written engage- 
ments with expressed stipulations, it is manifestly 
not desirable to extend them by any implications ; 
the presumption is that having expressed some, 
they have expressed all the conditions by which 
they intend to be bound under the instrument 
(Lord Denman, C.J.). — Aspdin v. Austin (1844), 
5 Q. B. 071 ; 1 Dav. & Mer. 515 ; 13 L. J. Q. B. 
155 ; 8 Jur. 355 ; 114 E. R. 1402. 

Annotations Could. Phillips w. G. W. Ry. (1872), 41 
L. J. Ch. 614 ; He Shell Transport Sc Trading Co. Sc 
Consolidated Petroleum Co. (1904), 20 T. L. R. 517. 
Mentd. Dunn v. Sayles (1844), 5 Q. B. 685 ; Richardson 
v. Palmer (1845), 5 L. T. O. S. 177 ; Pilkington v. Soott 
(1846), 15 M. & W. 657 ; Emmens v. Elderton (1853), 
4 H. L. Gas. 624 ; R. v. Welch Sc Wills, Birmingham JJ. 
(1853), 17 Jur. 1007 ; Burton v. G. N. Ry. (1854). 9 
Exch. 507 ; Whitmore v. Owen (1854). 2 W. R. 432 ; 
Whittle v. Frankland (1862), 31 L. J. M. O. 81 ; Worthing- 
ton v. Sudlow (1862), 26 J. P. 453 ; McIntyre v. Beloher 
(1863), 31 L. J. C. P. 254 ; Churchward v. R. (1865), 
L. R. 1 Q. B. 173; Lewin v . Brown (1866), 14 W. R. 
640 ; Boston Deep Sea Fishing Sc Ice Co. v. Ansell (1888), 
59 L. T. 345 ; Devonald v. Rosser, [1900] 2 K. B. 728. 

1092. .] — An oppress contract as to 

the amount of debt under specialty excludes 
any implication by which that amount may be 
enlarged, — Powdrell v . Jones (1854), 2 Sm. & G. 
305 ; 2 Eq. Rep. 024 ; 23 L. J. Ch. 600 ; 23 
L. T. O. S. 304 ; 18 Jur. 1048 ; 2 W. R. 513 ; 
05 E. R. 412. 

1093. .] — If the owner of two adjoin- 

ing tenements conveys one of them to a purchaser 
absolutely, the tenement so sold is discharged 
from any quasi -servitudes to which it was sub- 
jected by the vendor during his ownership of both 

Y properties, & the purchaser is not bound to take 
notice of the manner in which the tenement pur- 
chased has been used for the convenience of the 
adjoining & unsold tenement. — Suffield v . Brown 
(1804), 4 De Gh J. & Sm. 185 ; 3 New Rep. 340 ; 
33 L. J. Ch. 249 ; 9 L. T. 027 ; 10 Jur. N. S. Ill ; 
12 W. R. 350 ; 40 E. R. 888, L. O. 

Annotations : — Gonsd. Morland v. Cook (1868), L. R. 6 Eq. 
252 ; Rolason v. Levy (1868), 17 L. T. 641 ; Wheeldon 
v. Burrows (1879), 12 Ch. D. 31 ; Gordon v . Ogilvie (1899), 
15 T. L. R. 239 ; Union Lighterage Co. v. London Graving 
Dock Co., [1902] 2 Ch. 557. Refd. Crossloy v. Lightowler 
(1867), 2 Ch. App. 478 ; Potts v. Smith (1868), L. R. 6 
Eq. 311 ; Watts v. Kelson (1*871), G Ch. App. 166 ; Russell 
v. Watts (1883), 25 Ch. D. 559 ; Schwann v . Cotton, 
[1916] 21Ch. 120. Mentd. Barnes*. Loach (1879), 4 Q.B.D. 
484 ; Shubrook *. Tufnell (1882), 46 L. T. 886. 

1094. .] — It is a general good rule of 

construction that where, if nothing were said, 
there would be a general applied condition, if there 
is inserted in a document a specific & limited con- 


PART III. SECT. 3, SUB-SECT. 20. 

p. Application of rule — Implica- 
tion excluded by express limitation .] — 
In ejectment deft, claimed under two 
deeds to P. 8c N. respectively. In the 
deed to P. the land was described as 
commencing on the verge of the river 
Moira at low water mark; 5c then, 
after describing the first two courses, 
the third course was stated to be to 
the water’s edge of the river at low 
water mark, St it concluded, St thenoe 
down the winding of the river to the 
place of beginning: — Held : the par- 
ticular limitation must be construed 


specifically as stated, so that the land 
must be deemed to extend merely 
to the low water mark, & not ad 
medium ftlum aquae . — Coleman e. 
Robertson (1880), 30 C. P. 609. — 

. Erroneous description — 

Method of correction expressed .}-- Under 
a patent from the Crown a parcel of 
land, forming part of a large block 
originally held under what is known as 
the Frenoh title, was granted to the 
deft. ’s grantor, with the express con- 
dition that the patent must be con- 
sistent with the patents of other 


portions of the blook. The description 
of the land in the patent was erroneous, 
which was apparent from the other 
patents Sc the registered Sc unregistered 

I dans, & had the effect of including 
and to which pltf. had a good title 
derivable from such French title, 5c 
with which possession had gone. In 
an aotion of trespass against the deft, 
for pulling down the pltf.’s fence, & 
for a declaration as to his boundaries : — 
Held : pltf. had failed to prove his 
ownership either by showing a paper 
title or title by possession. — P bulabb 
*. Welsh (1007). 9 O. W. R. 491 ; 
14 O. L. R. 64.-— CAN. 
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dition, such specific & limited condition was meant 
to take the place of the general condition. — 
Be Clement, Ex p . Goas (1886), 3 Morr. 163, C. A. 

1096. .] — An implied covenant in a 

lease for quiet enjoyment, is a true case of implied 
covenant ; & the moment you say anything in 
the deed in the nature of an express covenant for 
quiet enjoyment the implied covenant is gone 
(kigby, L.J.). — Be Cadogan & Hans Place 
Estate, Ltd., Ex p. Willis (1895), 73 L. T. 387 ; 
11 T. L. R. 477, C. A. 

1090. .] — It is impossible to write 

into any instrument by implication a provision 
which is inconsistent with the express terms of 
that instrument. Where a mtge. deed contained 
a covenant by the mtgor. that he would not remove 
any of the things thereby granted from the mtged. 
premises which things included machinery then or 
thereafter to be affixed, thereto, without the 
written consent of the mtgee : — Held : persons 
who had subsequently supplied, without notice 
or knowledge of the mtge, trade fixtures to the 
mtgor., had no right to remove the same from the 
premises during the continuance of the security. — 
Ellis v. Glover & Hobson, Ltd., [1908] 1 K. B. 
388 ; 77 L. J. K. B. 261 ; 98 L. T. 110, C. A. 
Annotations : — Retd. Re ltogerstone Brick & Stone Co., 

Southall v. Wescomb, 11919] 1 Oh. 110. Mentd. Re 

Morrison, Jones & Taylor, Cookes v, Morrison, Jones & 

Taylor, [1914] 1 Ch. 60. 

1097. .] — When in a lease there is an 

express covenant to erect buildings by a certain 
date, a further continuing covenant to erect these 
buildings cannot be implied from a covenant to 
repair them contained in the same document. — 
Stephens v. Junior Army & Navy Stores, Ltd., 
[1914] 2 Ch. 616 ; 84 L. J. Ch. 66 ; 111 L. T. 1055 ; 
30 T. L. R. 697 ; 68 Sol. Jo. 808, C. A. 

1098. Application of rule — Only where implica- 
tion clearly inconsistent with words expressed.] — 
The generality of the maxim Expressum facit 
cessare taciturn , renders caution necessary in its 
application. It is not enough that the express 
& the tacit are merely incongruous ; it must be 
clear that they cannot reasonably be intended to 
co-exist (Farwell, L.J.). — Lowe v. Dorling & 
Son, [1906] 2 K. B. 772 ; 75 L. J. K. B. 1019 ; 
95 L. T. 243 ; 22 T. L. R. 779, C. A. 

Annotation : — Retd. Sheiifltone v. Freeman, [1910] 2 K. B. 84. 

1099. Mortgage — Covenant for repayment 

out of particular funds — No Implication of parol 
contract for repayment.] — L. devised certain lands 
to deft, on trust to sell the same & apply the pro- 
ceeds in payment of debts, etc. Left, mortgaged 
the lands to pltf. as a security for money lent to 
him. The mtge. deed contained a covenant by 
deft, that he would, out of the moneys which should 
come to his hands as such trustee, from the lands 
comprised in the mortgaged security & the personal 
estate if any of L., pay to pltf. the principal & 
interest : — Held : as there was an express covenant 
by deft, to pay in a qualified manner, no contract 
by parol could be implied for the repayment, & 
consequently an action for money lent would not 
lie. — Mathew v, Blackmore (1857), 1 H. & N. 

PART III. SECT. 3, SUB-SECT. 21. 

1104 i. General rule, ] — An express 
eovonant excludes an Implied covenant. 

— Rjthet v. Beavkn (1897), 6 B. C. It. 

457.— CAN. 

1104 ii. .] — Where there is an 

affirmative covenant in an agreement 
6c the parties have themselves settled 
& set out in the contract what deft, 
is not to do, no further negative 
covenants will be implied from the 
affirmative one. — Bentley v. Bentley 
( 1898), 12 Man. L. R. 436.— CAN. 


762 ; 26 L. J. Ex. 160 ; 28 L. T. O. S. 326 ; 166 
E. R. 1409 ; sub nom. Matthew v . Blackmore, 
6 W. 1$, 363. 

1100. Covenant not to remove 

machinery from mortgaged premises — No right to 
remove fixtures supplied without notice.] — Ellis 
v . Glover & Hobson, Ltd., No. 1096, ante . 

1101. Provision for limited indemnity 

in deed of assignment — Implication of larger 
indemnity excluded.] — Where the deed of assign- 
ment of an equity of redemption provides for an 
express & limited indemnity, the fuller indemnity 
which might otherwise be implied is excluded. — 
Mills v. United Counties Bank, Ltd., [1912] 
1 Ch. 231 ; 81 L. J. Ch. 210 ; 106 L. T. 742 ; 28 
T. L. R. 40, C. A. 

Custom Sc usages .] — See Custom & Usage. 

To implied covenants — By use of word 

demise .] — See Landlord & Tenant. 

Under Conveyancing Act, 1881 (c. 41), 

s. 7.] — See Landlord & Tenant ; Mortgage ; 
Sale of Land ; Settlements. 

To general words implied under Con- 
veyancing Act, 1881 (c. 41), s. 0 .] — See Landlord 
& Tenant ; Mortgage ; Sale of Land ; Settle- 
ments. 

1102. Exclusion of rule — Where exception to 
existing power.] — Cardigan (Earl) v . Armitage, 
No. 1062, ante . 

1103. In Crown grants.] — Eastern Archi- 

pelago Co. v. R., No. 1079, ante . 

Verba fortius accipiuntur contra proferentem — 
In Crown grants .] — See Sub-sect. 19, B. (c), ante . 

Construction of Crown grants generally .] — See 
•Constitutional Law, Vol. XI., p. 664 et seq. 


Sub-sect. 21. — Expressio unius est exclusio 
alterius. 

Expressio facit cessare taciturn.] — See Sub-sect. 
20, ante . 

1104. General rule.] — A clause in the arts, 
of assocn. of a co. registered under 25 & 26 Viet. c. 
89, provided that in case the whole of the shares 
into which the nominal capital of the co. was 
divided should not be subscribed for or allotted, 
the registered members of the co. for the time 
being should, if the directors should by resolution 
so declare, be & continue associated for the objects 
thereof ; & the regulations for the management of 
the co. should be in force & binding on such mem- 
bers in like manner as if the whole of the shares 
into which the nominal capital was divided had 
been subscribed for & allotted & the business of 
the co. might be commenced from that time : — 
Held : until the whole of the capital was subscribed 
for or allotted, or the directors had passed a formal 
resolution for continuing the co., the directors had 
no power to made a call, & a call so made could 
not be recovered against a shareholder. 

The proper rule to apply therefore is, not that 
affirmative words will not take away what is in- 
cident of common right, or that words introduced 


r. Application of rule — Sill of sale.] 
—By an assignment by indenture 
of all the assignor's “ stock-in-trade, 
goods, wares, merchandise, groceries, 
household furniture, & movable 
personal property in, upon, or belonging 
to his store, dwelling, warehouse, 
wharf, Sc tenement in O. street, or 
elsewhere (save 6c except & excluding 
the goods k chattels of the said J. F., 
the assignor, “ In the possession, 
control, or charge of W. only). Sc also 
all his stock In the K. Ry. Co/': — 
Held : shares in the Q. Steamboat Co. 


would not pass. — Hewitt v, Corbett 
(1857), 15 U. C. R. 39.— CAN. 

s. Contract .] — Pltf. entered 

into a contract with the City of J. 
for 330 hours* dredging, 8c tor so much 
longer as the city might require by 
notice at the end of that period, to be 
paid for at a stated rate subject to 
deductions for time that the dredge 
was unable to work by reason of 
injury to the plant or machinery 5c 
interruptions caused by the state or 
the weather. Delays were caused on 
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Sect* 3 . — Rules of construction : Sub-sects, 21 <fc 22.1 

for the purpose of enlarging are not to be construed 
so as to restrain which is perhaps a corollary from 
the first rule ; but the ordinary rule, that if autho- 
rity is given expressly, though by affirmative words, 
upon a defined condition, the expression of that 
condition exdudes the doing of the act authorised 
under other circumstances than those so defined ; 
Expressio unius eat excluaio alteriua (Wildes, J.). — 
North Stafford Steel, etc. Oo. v. Ward (1888), 
L* R. 3 Exch. 172, Ex. Oh. 

1105 . .] — If there be any one rule of law 

clearer than another as to the construction of all 
statutes & all written instruments it is this ; that 
where the legislature or the parties to any instru- 
ment have expressly authorised one or more parti- 
cular modes of sale or other dealing with property, 
such expressions always exclude any other mode, 
except as specifically authorised. That appears 
to their Lordships to be a correct exposition of the 
law, & it is substantially carrying out a principle 
similar to that expressed in tne maxim expressio 
uniua eat excluaio alteriua (per Our.). — Black- 
burn v. Flavelle (1881), 6 App. Cas. 828; 60 
L. J. P.0.68; 46 L. T. 52; 13 W. R. 67, P. C. 

1106. Application of rule — Depends upon Inten- 
tion of parties.] — There is certainly an axiom of 
law Expressio uniua est excluaio alteriua. But 
that is not of universal application. It depends 
upon the intention of the parties as it can be dis- 
covered upon the face of the instrument or upon 
the transaction (Lord Campbell, 0.). — Saunders 
v . Evans (1801), 8 H. L. Oas. 721 , 31 L. J. Ch. 
233 ; 6 L. T. 129 ; 7 Jur. N. S. 1293 ; 9 W. R. 
601 ; 11 E. R. 811, H. L. ; affg, S. 0. sub nom, 
Evans v, Saunders (1865), 6 Be G. M. & G. 054, 
L» JJ. 

Annotation : — Mentd. Walker v. Armstrong (1856), 21 Beav. 


1107. Not if leading to inconsistency or 

injustice.] — The maxim Expressio uniua , excluaio 
alteriua , is often a valuable servant, but a dangerous 
master to follow in the construction of statutes or 
documents. The excluaio is often the result of 
inadvertence or accident, & the maxim ought not 
to be applied, when its appln., having regard to 
the subject-matter to which it is to be applied, 
leads to inconsistency or injustice (Lopes, L.J.). — 
Oolquhoun V . Brooks (1888), 21 Q. B. D. 62 ; 
67 L. J. Q. B. 439 ; 69 L. T. 661 ; 52 J. P. 645 ; 
38 W. R. 067 ; 4 T. L. R. 494, C. A. ; on appeal 
(1889), 14 App. Cas. 493, H. L. 

Awnottitions : — Reid. Lowe v, Dorllng, [1906] 2 K. B. 772. 
Vesta. London Bank of Mexico & South America v. 
Apthorpe, [1891] 2 Q. B. 378 : Bartholomay Brewing Co. 
(of Rochester) v. Wyatt, Nobel Dynamite Trust Co. 
v . Wyatt,* [1898} 2 6. B. 499 ; San Paulo (Brasilian) Ity, 
». Carter, [1896 J A. C. 31 : Apthorpe t>. Peter Schoenofen 
brewing Co. (1899), 80 L. T. 395 ; L. C. C. v. A.-G., [1901] 
A«€. 26 ; R. v, Clerkenwoll, General Taxes Comrs., [1901] 
2 V. B. 879 ; Kodak v. dark, [1902] 2 K. B. 540 ; darbutt 


v. Durham Joint Committee, [19041 2 K. B. 514 ; De Bears 
Consolidated Mines v. Howe (1905), 21 T. L* R. 460 ; 
Gramophone 8c Typewriter v. Stanley, [1908J 2 K. B. 89 ; 
American Thread Co. v. Joyoe (1912), 106 L. T. 171 ; 
Liverpool & London & Globe Insoe. v. Bennett, Brio© v. 
Northern Assoe., Brice v. Ocean Accident 8c Guarantee 
Corpn., [1912] 2 K. B. 41 : Drummond v. Collins, [1915] 
A. O. 1011 ; Mitchell v, Egyptian Hotels, [1915] A. 0. 
1022 ; Kensington Income Tax Ooxnrs. v. Aramayo, 
[1916] 1 A. C. 215 ; Brooke v, I. R. Comrs. J1918] 1 K. B. 
257 : I. R. Comrs. e. Sansom, [1921 J 2 K. B. 492 ; Singer 
v williams, [1921] 1 A. C. 41 ; Smidth v. Greenwood, 
[1921] 3 K. B. 583 : Wankie Colliery Co. v, I. R. Comrs.. 
[1921] 3 K. B. 344 ; Williams v. Singer. Pool v. Royal 
Exchange Assoe,, [1921] 1 A. C. 65 ; Bradbury v. English 
SCwingCotton Co„ [1922] 2 K. B. 569 ; Alianzft Co. v7l. R. 
Comrs., [1923] 2 K. B. 760; Pickles v. Foulsham (1923), 
40 T. L. R. 107. 

H08. Only where instrument contains all 

terms agreed upon.] — Where an agreement on the 
face of it apparently contains all the terms agreed 
upon, it is a strong thing to ask the ct. to imply 
anything further (Farwell, L.J.). — Devonald v. 
Rosser & Sons, [1900] 2 K. B. 728 ; 76 L. J. K. B. 
888 ; 95 L. T. 232 ; 22 T. L. R. 682 ; 50 Sol. Jo. 
816, 0. A. 

Annotations; — Mentd. Hulme v. Ferranti, [1918] 2 K. B. 
426 ; Meek v. Port of London Authority, [1918] 1 Ch. 415 ; 
Turpin v. Victoria Palace, [1918] 2 K. B. 539. 

1109. Contract — Not If expressio unius in 

one clause only— Gharterparties not excepted.] — In 
the construction of a contract the maxim expressio 
uniua excluaio alteriua is not applicable where 
the expression is found only in one & not in the 
other clauses of the same contract. There is no 
exception in the case of contracts of charterparty. 
— Wade & Sons Co., Ltd. v . Cockerline & Co. 
(1905), 53 W. R. 420 ; 21 T. L, R. 298 ; 49 Sol. Jo. 
313 ; 10 Com. Cas. 115, C. A. 

Annotation: — Mentd. Calcutta S.S. Co. v . Weir (1910), 79 
L. J. K. B. 401. 


1110. Lease — Power for tenant to cut trees.] 

— Talbot v, Woodhouse (1699), 2 Lut. 1471 ; 
125 E. R. 811. 

1111. Payments specified.] — Webb v. 

Plummer, No. 1057, ante. 

1112. Mortgages — Fixtures specified.] — By 

the grant of a house all the fixtures pass. Secus , 
where by an enumeration of particular fixtures 
in the conveyance, an intention is shown to exclude 
other fixtures of greater value & importance. 

I think the mention of these fixtures excludes 
those in the foundery, on the principle, Expressio 
uniua est excluaio alteriua. Why, it may be asked, 
were these particular ones mentioned if the whole 
were intended to pass ? Besides, the mention of 
bells & other fixtures of an inferior kind, shows 
that fixtures of greater value & on a larger scale 
were not contemplated (Taunton, J.). — Hare v . 
Horton (1833), 5 B. & Ad. 715 ; 2 Nev. & M. K. B. 
428; 3L.J.K.B.41; 110 E. R. 954. 

Annotations: — Consd. Mather v. Fraser (1856), 2 K. & J. 
536. Raid. Southport & West Lancashire Banking Co. 
v. Thompson (1887), 58 L. T. 143 ; Power v. WellB (1889), 


account of the water being too deop at 
high tides for the dredge to work but, 
although both parties were aware 
that this interference would occur at 
high tides at the time the contract was 
made, there was no provisions made 
for any allowance or deduction on that 
aooount : — Held ; a verdict for pit!., 
returned on the construction that there 
was an implied oovenant that the 
city should pay for the time lost by 
reason of the high tides was erroneous. 
— CONNQLLY vTBT. JOHN ClTr (1904), 
35 8. O. R, 186, — CAN. 


t. Provision for ter- 

mination .} — By a contract between 
pitta. 8c deft, the former undertook to 
supply to the latter water “at a period 
defined in the 6th clause,” 5C by that 
clause it was provided that deft, might 
put an end to the agreement atthe 


expiration of each & every term of five 
years ; provided, however, that not 
less than twelve months* previous 
notioe to that effect was given to pltfs. : 
— Held : the maxim *• expressio unius 
est exclusio alteriua ” cannot be applied 
to such contract for the purpose of 
holding pltfs. liable to supply the water 
without any limit of time, whilst deft. 
Is at liberty to terminate the agree- 
ment by giving the notioe required of 
him.— Uitrnhage Municipality v. 
Colonial Government (1892), 9 

S. C. 375. — 8. AF. 

a. Grant of rentcharge — Pro- 

vision^ for apportionment )— A tenant 
for life granted a rentcharge to a 
relative, as a suitable provision for 
her ; with an apportionment clause on 
the grantee’s death between two gale 
days. The grantor died between two 


gale days, leaving the grantee sur- 
viving ; — Held : the ot. could not 
imply an Intention that there should 
be an apportionment on the death of 
the grantor, having regard* to the 
express apportionment clause on the 
death of the grantee in the life-time 
of the grantor.— Leathley v. Trench 
1858), 8 I. Ch. R. 401.— IR. 


b. Provision as to 

issue.] — Where there is an express 
gift of life-rent in a marriage settlement 
to the husband Id the event of there 
being no issue, a gift ot a life-rent to 
him Should not be implied from the 
postponement of payment to the 
children until his decease. — Bate’s 
Trustees e. Bate (1906), 8 F. (Ct. of 
Seas.) 861 ; 43 So. L. R. 660 ; 15 
S. L. T. 95.— SCOT. 
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1118. Company’s artioles of .association.] — 

North Stafford Steel, etc. (jo. v. Ward, 
No. 1104, ante . 

— Powers .] — See Powers. 

Wills .] — See Wills. 

1114. Exclusion of rule — In Crown grants.] — 
Eastern Archipelago Co. v. R., No. 1079, ante. 
Verba fortius accipiuntur contra proferentem — 
In Crown grants .] — See Sub-sect. 19, B. (c), ante. 
Construction of Crown grants generally .] — See 
Constitutional Law, Vol. XI., p. 564 et $eq. 


Sub-sect. 22. — Expressio eorum quae tacite 

INSUNT NIHIL OPERATUR. 

1115. Statement of rule — Expression of terms 
implied by law has no effect.]— Boroughes’s Case 
(1596), 4 Co. Rep. 72 b; 70 E. R. 1048 ; sub nom. 
Burrough v. Taylor, Moore, K. B. 404 ; Cro. 
Eliz. 462 ; sub nom . Anon., Gouldsb. 124. 

Ha88e11 d. Hodgson v. Gowthwaito 

(1744), Wllles, 500. 

1116. .] — Stukeley t>. Butler (1614), 

Hob. 168 ; 80 E. R. 316 ; sub nom. Stewkley v . 
Butler, Moore. K. B. 880. 

^nnotoiioTw : — Apld. Cardigan v. Armitago (1823), 2 B. & C. 
197. Reid. Idle e. Cooke (1705), 2 Ld. Raym. 1144: 
Bradley v.Peixoto (1797), 3 Ves. 324; Ambatielos v. Anton 
Jurgens Margarino Works, [19231 2 A. C. 1 75. Mentd. Foote 
S^ B ?. rk, o 0 7o (1 ®S 4) » O Brid «- 527 » Sur Le Stat (1675), Freem. 
K. B. 203 ; Jones v . Chemoy (1680), Freem. K. B. 530 : 
nRSffSP'A Du^M 1688 ). 1 Show. 8; Cudllp r. Rundall 
(1691), 12 Mod. Rep. 14; R. v. Larwood (1694), 1 Ld. 
Raym. 29 ; Ward r. Everard (1698), 1 Salk. 390 ; Fisher 
L^d. Ilaym. 022 * Bridgwater v. Bolton 
11704). 1 Salk. 236; Law «?. Davis (1729), 2 Stra. 849 ; 

( J 7 2 0) * ,1 Ve8 ‘ Sen * 348 5 Knight w. Preston 
(1767), 2 WUb, 332 ; Roe d. Conolly v . Vernon (1804), 
? E? 8 ** v* Barclay (1831). 7 Bing. 745 ; 

^ondon & Westminster Loan & Discount Co. v. Drake 
0859), 5 Jig. NJ. 1407 ; Phillips v. Ball (1859), 6 C. B. 
N. S. 811 ; Hardwick v. Hardwick (1873), 42 L. J. Ch. 636. 

1117. Application of rule— Confined to words 
superfluous in particular clause.] — Stukeley v. 
Butler, No. 1116, ante. 

1118. Lease — Reservation to sole use Sc 

occupation of grantor.] — Haver v. Clifton (1567), 
Ben. A D. 181 ; 123 E. R. 126 ; eub nom. Haber 
v. Clifton, 1 And. 52 ; sub nom. Horneby v. 
Clifton, 3 Dyer, 264 b. 

^r^to<ions:— Reid. Stukeley v. Butter (1614), Hob. 168. 
Mratd. Wilson v. Armourer (1671), T. Raym. io7 : CudliD 
12 Mod. Rep. 14 ; Idle^ Cooke (TO 
286 Baym * 1144 • ^P® 1 ^ v • Stuart (1889), 14 App. Cas. 

1119 . Proviso for re-entry on non- 

payment of rent lawfully demanded — Right to 
re-enter without demand.] — 'Upon a lease reserving 
rent payable quarterly, with a proviso that if the 
rent be in arrear 21 days next after day of payment 
being lawfully demanded, the lessor may re-enter. 
Jive quarters being; in arrear, A no sufficient dis- 
tress on the premises ; — Held ; the lessor might 
re-enter without a demand. 

I think there was no necessity for a demand of 
the rent on the premises. The right to re-enter 
grows out of the stipulation of the parties. A 
demand is necessary as a consequence of land, A 
there was the same necessity for a demand before 
the statute whether the lease contained the words 
lawfully demanded or not. Therefore the maxim 
applies expressio eorum quae tacite insunt nihil 
operator (Dampier, J.).— Doe d. Scholbfebld v. 
Alexander (1814), 2 M. A S. 525 ; 105 E. R. 477. 

D°e d. 8hjt)WBbury v. Wilson (1822), 
20?* & Ald * Mentd. Mayor v. Croome (1823), 1 Bing! 

1120. Absolute grant of tipes — Express 

power to cut Sc carry away — Implied power to do 


So not restricted.] — Stukeley v. Butler, No. 1116, 
ante. 

1121. * Covenant to distrain.] — A covenant to 

distrain is idle, for a man may distrain of common 
right. — Swynerton v . Mills (1617), 1 Brownl. 
178 ; 123 E. R, 740. 

1122. Continuing grant of right of drainage 

— With express power to make pits for repairs — 
Implied power to do so not restricted.] — A. A B. 
being severally seised of parcels of woody ground, 
A B. having other lands adjoining to his woody 
ground, A intending to make a colliery under his 
ground, A. granted to B. his heirs A assigns, liberty 
for him, his heirs A assigns, to carry up a sough 
or drain through A. ’s^ woody ground into B.’s 
woody ground, A also liberty for B. his heirs A 
assigns, to make two little sough pits in A.’s woody 
ground, for the more easy A safe carrying up the 
tail of the sough, one of which was to be covered 
in as soon as conveniently might be after making 
the sough, A the other to be kept open for examin- 
ing the sough so long as was necessary for that 
purpose : — Held : by the grant to B. his heirs, 
etc., of the liberty of making the sough in A. *8 
land, the liberty of making sough pits at any time 
afterwards, while the object of the grant remained, 
being necessary for the purpose of repairing the 
sough, passed as incident thereto ; the liberty of 
making new sough pits for necessary repairs of 
the sough, after the two original sough pits had 
been covered in by mutual consent, was not con- 
trolled by the special liberty given for making 
such original sough pits, the uses of which were 
limited by the grant ; it appearing upon the face 
of it that the grant of the sough Was intended to 
have continuing operation while any coals in B.’s 
woody ground A adjoining lands remained to be 
gotten. — Hodgson v. Field (1808), 7 East, 613 ; 
3 Smith, K. B. 538 ; 103 E. R. 238. 

Aimotaiioti Apld. Cardigan v . Armitage (1823), 2 B. & C. 


1123. Grant of land — Reservation of 

minerals to grantor Sc his heir— General right of 
assigns not restricted.] — Cardigan (Earl) v. 
Armitage, No. 1062, ante. 

1124. Mortgage — Covenant by mortgagors 

to pay expenses.]— A mtge. deed for £3,000 con- 
tained a power of sale A leasing to secure the 
principal A all expenses, with interest. There 
was also a covenant to pay principal A interest, 
A all expenses, with interest on the amount of 
them : — Held : not a security for an uncertain 
A indefinite amount under Stamp Act, 1815 (c. 184), 
sched. part 1, A that a £9 stamp was sufficient. 

The mtgee. here would have been in no worse 
situation if the deed had contained no stipulation 
for the expenses ; A expressio illorum quae tacite 
vnsunt nihil operator (Alderson, J.). — Doe d. 
Soruton v. Snaith (1832), 8 Bing. 146 ; 1 Moo. A 
S. 230 ; 131 E. R. 350. 

Anndiations£-Reti. Wroughton v. Turtle (1843), 1 Dow. A 

L. 473. Mentd. WUls e.Moott (1834). 4 Tyr. 720 ; Doe 


I. 


v. Rotherham (1846), 15 M. & W. 39 ; Suffleld 
Comre., [1908] 1 K. B. 865. 


1125. Deed by way of seourity— Reservation 

of equity of redemption.] — I take the general rule 
of law to be that where the purpose of a deed is 
security merely, the reservation of the equity of 
redemption will not alter the right (Turner, L.J.). 
—Parker r. Hills (1859), 33 L. T. O. S. 46 ; 
5 Jur. N. S. 809, L. JJ. 5 on appeal , sub nom . 
Hills v. Parker (1801), 4 L. T. 746, H. L. 

Whether additional stamp duty necessitated by 
express clause .] — See Revenue. 
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Sect . 3 . — Rules of construction : Sub-sects, 23, 24 
<S?25.] 

Sub-seot. 23. — Mala grammatica non vitiat 

CHARTEM. 

See Sect. 5, sub-sect. 1, post, 

y 7 

Sub -sect. 24. — Rejection, Supply and Trans- 
position' of Words, Clauses, etc. 

See Sectisly, sub-sect. 2, post. 


y 

" Sub-sect. 25. — Several Instruments. 

Contemporaneous execution of deeds, see Part I., 
Sect. 6, sub-sect. 8. 

1126. Whether construed as one deed — General 
rule.] — The question, whether several deeds are 
part of the same transaction, or are separate & 
distinct transactions, depends on the surrounding 
circumstances, & not simply upon the fact whether 
the deeds are, or are not, by express reference 
grafted into or connected with each other. — 
Harman v. Richards (1862), 10 Hare, 81 ; 22 
L. J. Ch. 1060 ; 08 E. R. 847. 

Annotations : — Mentd. Carter v. Hind (1853), 22 L. T. O. S. 
116 ; Holmes v . Penney (1856), 3 K. & J. 90 ; Re Johnson, 
Golden u. Gillam (1881), 20 Ch. D. 380 ; Geisso v. Taylor 
Sc Hartland, Weston, Claimant (1905), 93 L. T. 534. 

1127. .] — Heather v. O’Neil, No. 672, ante. 

1128: Instruments carrying out same 

transaction.] — Cheek v. Lisle (Vr count) (1073), 
Cas. temp. Finch, 98 ; Freem. Ch. 302, 303 ; 
Freem. K. B. 302 ; 23 E. R. 53. 

Annotation; — Mentd. Fevorsham v. Watson (1677), Freem. 
Ch. 35. 


1129. .] — The doctrine as to contenl - 

S oraneous documents rest on this, that when 
ocuments are actually contemporaneous, that is, 
two deeds executed at the same moment, a very 
common case, & within so short an interval that 
having regard to the nature of the transaction 
the ct. comes to the conclusion that the series of 


deeds represents a single transaction between the 
same parties, it is then that they are all treated 
as one deed (Jessel, M.R.). — Smith v. Chadwick 
(1882), 20 Ch. D. 27 ; 51 L. J. Ch. 597 ; 40 L. T. 
702 ; 30 W. R. 001, 0. A. ; on appeal (1884), 
9 App. Cas. 187, H. L. 

Annotations: — Reid. Mooro v . Explosives Co. (1887), 56 
L. J. Q. B. 235 : Andrews t>. Mockford (1896), 73 L. T. 
726. Mentd. Bellairs v. Tucker (1884), 13 Q. B. D. 562 ; 
Edgington v. Fitzmaurice (1885), 29 Ch. D. 459 ; Hughes 
v . Twisden (1886), 65 L. J. Ch. 481 : Smith v. Reed (1886), 
2 T. L. It. 442 ; Re London & Leeds Bank, Ex p. Carling, 
Carling v. London Sc Leeds Bank (1887), 56 L. J. Ch. 321 ; 
Capel v. Sim’s Ships Compositions Co. (1888), 57 L. J. Ch. 
713 ; Arntson v. Smith (1889), 41 Ch. D. 348 ; Derry v. 
Peek (1889), 14 App. Cas. 337 ; Glasior «. Rolls (1889), 
42 Ch. D. 436 ; Angus v. Clifford, [1891] 2 Ch. 449 ; 
Knox v. Hayraan (1892), 67 L. T. 137 ; Re Metropolitan 
Coal Consumers Assocn., Karberg’s Case (1892), 66 L. T. 
700 ; McKeown v. Boudard-Pevorll Gear Co. (1896), 
65 L. J. Ch. 735 ; Greenwood v. Leather Shod Wheel Co., 
[1900] 1 Ch. 421 ; Cackott v. Keswick, [1902] 2 Ch. 456 ; 
Broome v. Speak, [1903] 1 Ch. 586 ; Calthorpe v. Trech- 
mann (1905), 75 L. J. Ch. 90 ; Nash v. Calthorpe, [1905] 
2 Ch. 237 ; Macleay v. Tait, [1906] A. C. 24 ; Shepheard 
t>. Bray, [1906] 2 Ch. 235 ; Pearson v. Dublin Corpn., 
[1907] A. C. 351 ; Tackey v. McBain, [1912] A. C. 186. 


1130. Deed & fine — Two instruments 

forming one assurance*] — A lessor conveyed by 
deed indented & inrolled, & by a fine, the demised 
lands to his lessee & others, & their heirs, to the 
use of them & their heirs, to the intent that a 
common recovery should be had against them to 
the use of a third person & his heirs : — Held : the 


PART 111. SECT. 3, SUB-SECT. 25. 

1128 i. Whether construed as one deed 
— Instruments carrying out same trans- 
action .1 — The declaration set. out that 
the pltf. was assignee of a mtgo. made 
by one A. to R., containing a power of 
Bale, under which he sold to deft, for 
less than the mtge. money, Sc deft, 
covenanted that in case any chan cor y 
proceedings arising out of the sale 
payable by pltf., deft, would pay any 
costs or charges incurred by pltf. by 
reason of such chancery proceedings : 
that afterwards R. filed a bill, to which 
pltf. Sc deft, wore made parties, whoro- 
upon the Bale was set aside, pltf. being 
ordered to pay his own costs of defence, 
eto. ; & these costs pltf. claimed to 
recover. Deft, sot out two agree- 
ments botwoon himself Sc deft., of the 
same date, whieh he alleged formed part 
of 'me transaction Sc constituted the 
sale. By the first the pltf. agreed to 
soli the land to deft, for £400, £50 to 
be paid down. Sc forfeited on non- 
payment of the balance within a 
month ; a deed to be given on payment 
In full. By the second it was agreed 
that if the pltf. should fail to make the 
balance of his mtge. money from A., 
deft, covenanted as above. The plea 
then stated the bill in chancery. Sc the 
sotting aside the sale : that afterwards 
R. paid the money Sc interest to 
pltf., who gave up to him all his 
interest in the land ; Sc that in the 
ohanoery suit each party was ordered 
to pav his own oosts ; that pltf. never 
completed the sale, or gave deft, any 
title : Sc that the consideration for 
deft, s covenant failed. Sc his agree- 
ment was done away with by the 
decree : — Held : the plea showed no 
ground for absolving deft, from his 
express covenant, whieh was inde- 
pendent of pltf. *s covenant to give 
the deed. Sc ho was liable to pay pltf. ’s 
costs inourred to his own solr., not 
merely oosts given against him in 
favour of other parties. — E vans v. 
Turley (1864), 23 U. C. R. 282. 


—CAN. 

1128 ii. .] — The declaration 

charged that dofts. sold & pltf. bought 
14.000 bushels of barley at a certuin 
price, to be delivered to pltf., when 
called for, on board a certain vessel, 
to be paid for on getting a receipt ; 
that pltf. then paid deft. 8200 on 
account, Sc called for delivery — assign- 
ing, as a breach, the non-delivery. 
The evidence of the contract consisted 
of a writing purporting to he a receipt, 
dated Sept. 29, 1868, signed by defts., 
for $200, which was therein stated to 
havo been paid “ as part margin ” 
on a cargo of barley sold by defts. to 
pltf., to be delivered when called for, 
& to be paid for on getting the receipt 
of the captain of the vessel ; Sc also 
another writing signed by both parties 
at the Bame time, but before the 
rooeipt was signed, & of the same date, 
8c being a memorandum of the sale 
of the barley in question, from which 
it appeared that the barley was to be 
delivered on the following Thursday, 
that the “ margin ” to bo paid was 
$1,000, Sc that the residue ($800) was 
to bo paid by pltf. on the same day 
that the $200 was paid Held : 
the two writings must be read as 
incorporated the one with the other, 
Sc that the true contract was to be 
deduced from reading both together. — 
Phippkn v. Hyland (1869), 19 C. P. 
416.— CAN. 

1128 iii. .] — A lease of land 

for 25 years containing a covenant by 
tho lessee not to assign without leave, 
was executed contemporaneously with 
an agreement by the lessee to purchase 
• from tho lessor a building on the land, 
whloh agreement oontainod a covenant 
by the lessee to pay the purchase 
money by instalments Sc to insure, Sc 
gave the lessor the right to cancel the 
agreement •• upon breach of any of the 
covenants herein contained.” The 
only reference to the agreement in 
the lease was contained in a proviso, 
“ the first month’s rent to be paid on 


t ho execution of an agreement of even 
date,” etc. The lessee sub-let tho 
premlsos for ten years. Sc did not pay 
the instalments of purchase money 
under the agreement, or insure. Tho 
action was to cancel the agreement, 
lease & sub-lease for such breaches. 
The sub-lessee set up in his defence 
that tho lease & sub -lease were regis- 
tered Sc that the agreement was not : — 
Held : the agreement & its covenants 
were independent of the lease Sc its 
covenants. — Griffiths v . Canonica 
(1896), 5 B. C. K. 67.— CAN. 

1128 iv. .] — When two or 

more deeds or instruments act upon the 
one & same subject-matter they ought 
to be considered Sc construed as one & 
the same instrument. Sc each is to be 
made auxiliary to tho other, to come 
at the true sense & meaning of the 
whole. — Atkinson v . Pillsworth 
(1787), 1 Ridg. Pari. Rep. 449 ; Vero. 
Sc Scr. 161 — IR. 

1128 v. .] — An eldest son, 

on succeeding to the estate of his 
father, granted, in 1814, bonds of 
provision to his mother. Sc sisters, on 
tho narrative of onerous causes, of his 
father having been prevented by 
death from doing so. Sc of love Sc 
favour ; thereafter the mother, In 
1817, executed a deed, of the nature 
of a deed of settlement, conveying to 
tho son certain rights Sc narrating that 
the bonds of 1814 were granted “ on 
oondition that I should execute tho 
deed underwritten ” : Sc no reduotion 
of this deed was brought : — Held : 
although not formally executed till 
1817, ft was to ho held as connected 
with the bonds Jn 1814, so as to be 
parts of ono agreement. Sc subsequent 
deeds made by the mother, not 
onerous, were reducible in so far as 
they were inconsistent with. Sc 
expressed or imported a revocation 
or alteration of the first deed. — 
Stewart «u Stewart (1842), 1 Bell 
So. App. 796. — SCOT. 
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term was merged Sc extinct until the recovery 
suffered ; but after the recovery, the uses would 
be guided by the bargain Sc sale, .& the term & 
rent revived. — Ferrers v. Fermor (1622), Cro. 
Jac. 643 ; 79 E. R. 664. 

Annotation: — Mentd. Doe d. Atkyns v. Horde (1777), 2 
Cowp. 689. ‘ 

1131. .] — Leicester's 

(Earl) Case (1676), 1 Vent. 278 ; 86 E. R. 186. 
Annotations : — Reid. Fitzgerald v. Fauconborge (1729), 

Fitz-G. 207 ; Hawkins r. Kemp (1803), 3 East, 410. 
Mentd. Whelan v. Palmer (1888), 39 Ch. D. 048. 

1132. .] — Morley v. Jones 

(1698), Show. Pari. Cas. 140 ; 1 E. R. 96, H. L. ; 
affg . S. C. sub nom. Jones v. Morley (1697), 1 
Ld. Raym. 287. 

1133. .] — Fleetwood v. 

Templeman (1740), Barn. Ch. 187 ; 2 Atk. 79 ; 
27 E. R. 607, L. C. 

1134. .]— Although it be a 

maxim in law, that there shall be no saving out 
of a deed, or a record, by any collateral deed or 
record, & that no deed or record, shall be construed, 
or ruled by any thing, except itself ; yet in cases 
of common assurance, as fines, recoveries, & 
feoffments, another instrument may, by the 
agreement of the parties, lead their uses & create 
savings, limitations & conditions (Alexander, 
O.B.). — Davies v. Bush (1824), M‘Cle. & Yo. 68 ; 
148 K. R. 324. 

Annotations : — Reid. Doo d. Bruno r. Martyn (1828), 8 
B. & C. 497. Mentd. Alexander v. Mills (1870), 6 Ch. App. 
126, n. 

1136. Deed recovery & flne.l — C rom- 

wbl’s (Lord) Case, Cromwej, (Lord) r. Andrews 
(1601), 2 Co. Rep. 69 b ; Jenk. 252; Moore, K. B. 
471 ; 76 E. R. 674. 

Annotations: — Reid. Drury’s Case (1608), 6 Co. Rep. 73 a; 
Adeson v. Otway (1677), Freein. K. B. 227 ; Jones v. 
Morley (1697), 12 Mod. Rep. 159; Doo d. Odiarne v. 
Whitehead (1759), 2 Burr. 704 ; Davies v. Bush (1824), 
M’Clc. & Yd. 158 ; Doe d. Brune v. Martyn (1828), 7 
L. J. O. S. K. B. 60. Mentd. Harvy v. Thomas (1591), 
Cro. Eliz. 216; Frauncos’s Case (1609), 8 Co. Rep. 89 b; 
Bowles’s Case (1615), 11 Co. Rep. 79 b; R. v. Zakar 
(1615), 3 Bulst. 88 ; Allen v. Wedgewood (1616), 3 Bulat. 
168 ; Havorgil v. Haro (1616), 3 BulHt. 250 ; Eaton v. 
Butter (1628), W. Jo. 180; Smith v. Farnaby (1066), 
Cart. 52 ; Dixon v. Harrison (1669). Vaugh. 36 ; Davies 
v. Kemp© (1676), Cart. 2 ; Ratcliflo’s Case (1719), 1 Stra. 
267 ; lioo d. Wrangham v. Her^ey (1771). 3 Wils. 274 ; 
Clifford v. Turroll (1845), 14 L. J. Ch. 390; Crofts v. 
Middleton (1856), 8 De G. M. & G. 192; Gilbertson v. 
Richards (1860), 5 H.& N. 453 ; Berkeley Peerage (1801), 
8 H. L. Cos. 21. 

1130. « — Deed & recovery,] — If there be 

a parish Sc a vill within the parish of the same 
name, Sc a recovery is suffered of lands in the vill. 
Sc in the deed to lead the uses the parish is not 
named, yet, as they make but one conveyance, 
the lands in the parish do pass. — Addison v . 
Otway (1677), 2 Mod. Rep. 233 ; 86 E. R. 1044. 
Annotation Mentd. Higdon v. Hedges (1698), 12 Mod. Hop. 
246. 


1137, Lease, release & fine.]— Deeds 

of lease Sc release, Sc a fine levied in pursuance by 
tenant in tail discontinue remainders in tail. 

The intention of the parties here plainly was to 
bar the estate tail, Sc remainders & that was a 
lawful intention. The whole of the uses in the 
release were meant by the parties to arise out of 
the fine, Sc they had no idea that it would do with- 
out it. The lease, release Sc fine were intended 
altogether to fulfil the parties' intention (Lord 
Mansfield, C. J .). — Doe a. Odiarne v, Whitehead 
(1758), 2 Keny. 346 ; 2 Burr. 704 ; 96 E. R. 1205. 


Annotations : — Reid. Tyrrell t?. Marsh 
Moult v . Massey (1830), 1 B. & Ad. 63 


£1825), 3 Bing. 31 ; 


1138 . Marriage settlement & memo* 

randum signed by husband.] — A settlement will 
control a writing executed after, but the parties 
refusing to execute the settlement without it, they 


must be construed as one entire agreement, Sc 
both consistent. — T yrrell v. Hope (1743), 2 
Atk. 55&; 26 E. R. 735. 

Annotations : — Retd. Blaoklow v. Laws (1842), 2 Hare, 40. 

Mentd. Shaw v. Jakeman (1803), 4 East, 201 ; Dye v. 

Dye & Beloe (1883), 47 J. P. 520. 

1139. Marriage settlement followed 

by second settlement.] — Re Gundry, Mills v. 
Mills, [1898] 2 Ch. 504; 67 L. J. Ch. 041 ; 79 
L. T. 438 ; 47 W. R. 137. 

1140. Absolute conveyance & cove- 

nant for redemption — Executed at same time.] — 
Where there was an absolute conveyance & a 
covenant for redemption by a separate instrument, 
executed at the same time : — Held : the two 
instruments must be taken together Sc constitute 
a common mtge. — Williams v. Owen (1839), 
10 Sim. 380 ; 9 L. J. Ch. 70 ; 3 Jur. 1186 ; 59 
E. R. 664 ; on appeal (1840), 5 My. Sc Or. 303, 
L. O. 

Annotations : — Reid. Newton v. Chorlton (1853), 2 Drew. 333 ; 

Farebrother e. Wodehouse (1856), 23 Beav. 18 ; Gossip 

v. Wright (1863), 2 New Rep. 152; Forbes v. Jackson 

(1882), 19 Ch. D. 615. Mentd. Aldorson v. White (1857), 

30 L. T. O. 8. 206 ; Drew v. Lockett (1863), 32 Boav. 499 ; 

Dawson t*. Bank of Whitehaven (1877), 4 Ch. D. 639; 

Nicholas v. Ridley, [1904] 1 Ch. 192. 

1141. Though bearing date of four 

consecutive days.] — Four deeds, though bearing 
date on four consecutive days, held to be 
necessarily connected together, Sc to form one 
transaction. — Ford v. Stuart (1852), 15 Beav. 
493 ; 21 L. J. Ch. 514 ; 51 E. R. 629. 

Annotations -Mentd. Kelson v. Kelson (1853), 10 Hare, 335 ; 

Clarke v. Wright (1801), 7 Jur. N. S. 1032. 

1142. .] — By a deed of 1815, estates 

Were settled upon the husband for life, remainder 
to the wife for life, remainder to the right heirs of 
the survivor of them ; & there was a joint power 
of revocation & new appointment to the husbanc 
Sc wife. By an indenture of June 30, 1817, the 
husband Sc wife revoked the uses of the last deed 
Sc appointed to such uses as the husband alone 
should appoint. By a deed poll of July 1, 1817 
the husband re-settled the estates to such uses ae 
he Sc his wife should jointly appoint, Sc, subject 
thereto, to the use of himself for life, remainder 
to his wife for life, remainder to their son W. ir 
fee ; & by an indenture dated July 2, 1817, the 
husband Sc wife, under their joint power containec 
in the deed pool of the previous day, mortgagee 
the premises. In a contest between W. & a pur- 
chaser from the husband, who survived his wife ; — 
Held: the deed poll of July 3, 1817, was not a 
voluntary deed, alterations in the deed of July 2 
showing to the satisfaction of the ct. that the three 
deeds formed but one transaction. — Whitbread 
v . Smith (1854), 3 De G. M. Sc G. 727 ; 2 Eq. Rep. 
377 ; 23 L. J. Ch. 611 ; 23 L. T. O. S. 2 ; 18 Jur. 
475 ; 2 W. R. 177 ; 43 E. R. 286, L. C. & L. JJ. 
Annotations : — Mentd. Sharshaw v. Gibbs (1854), Kay. 333 ? 

Heather v. O'Neil (1858), 2 Do G. & J. 399. 

1143. Absolute licence to use patent — 

Contemporaneous deed restraining exercise.] — 

Declaration by assignee of a patent for improve- 
ments in machinery, for its infringement by deft., 
by making, selling Sc counterfeiting the patented 
machines. Plea, that the patentee died intestate 
while the patent was vested in him ; that his 
administrator granted by deed to S. Sc A., Sc to 
such persons as they should from time to time 
license, empower, or authorise, exclusive liberty 
Sc license to make, use Sc vend the invention 
throughout England Sc Wales, Berwick-upon- 
Tweed, Scotland Sc Ireland ; that S. Sc A. granted 
Sc assigned to deft., the exclusive liberty Sc licence ; 
Sc that the alleged infringement was an exercise 
of that libertyj Sc licence. Replication, that, . by 



302 Deeds and Other Instruments. 


Sect. 3 — Rules of construction : Sub-sect. 25. Sect. 4 : 

Sub-sect. 1.] 

a certain other deed of the same date as the deed 
of licence to S. & A. It was agreed that S. & A. 
should not manufacture machines, under or by 
virtue of the licence, for sale out of Great Britain 
So Ireland. Of all which deft, before the granting 
So assignment of the licence by S. & A., to him, 
had notice. Averment of breaches by deft, 
by manufacturing the patented machines in Eng- 
land for sale out of England : — Held : the replica- 
tion was bad, as the licence to 8. & A. & the 
contemporaneous deed were not to be read as one 
deed, So therefore the absolute terms of the former 
were not qualified by the covenants in the latter. — 
SCHLUMBERGER W LISTER (1860), 2 E. & E. 870 J 
80 L. J. Q. B. 3? 3 L. T. 649 ; 6 Jur. N. S. 1336 ; 
9 W. R. 138 ; 121 E. R. 320. 


Sect. 4. — ADMISSION OF EXTRINSIC 
EVIDENCE. 

Sub-sect. 1. — To show Intention of 
Parties. 

Admission of evidence of oustom & usage.] — 
See Custom & Usages. 

1144. Evidence inadmissible.] — A husband in his 
lifetime gave a bond in trust 1 ■> secure to his 
wife £400 in case she survived ; parol evidence to 
show it was intended at the time of lieu of dower So 
that the wife acknowledged it to be so cannot be 
allowed, being within the Stat. of Frauds. — 
Tinney v. Tinney (1743), 3 Atk. 8 ; 26 E. R. 807, 
L. 0. 

1145. .1 — Doran v . Ross (1789), 3 Bro. 

0. 0. 27 ; 1 Ves. 57 ; 29 E. R. 388, L. C. 

1146. .] — Evidence to prove the intention 

of the parties to a settlement refused. — Brydges 


[ v. Ohandos (Duchess) (1794), 2 Ves. 417 ; 80 
E. R. 702, L. C. ; affd. sub nom. Chandos (Duchess) 
v. Brydges (1>dy) (1795), 7 Bro. Pari. Cas. 505, 
H. Li 

Annotations : — Mentd. Williams 0 . Owens (1705). 9 Ves. 595 ; 

Caro t>. Holford (1798). 3 Ves. 650 ; Harmood v. Ogiander 

(1803), 8 Ves. 106 ; Rawlins 0 . Bums <1814), 2 Ves. & B. 

382 ; Andrew v. Andrew (1855), 25 L. T. O. S. 30 ; Grant 

v . Bridger (1866), L. H. 3 Eq. 347. 

1147. .] — By the rule of law, independent 

of the statute, parol evidence cannot be received 
to contradict a written agreement. To admit it 
for the purpose of proving that the written instru- 
ment does not contain the real agreement would 
be the same as receiving it for every purpose. It 
was for the purpose of shutting out that inquiry 
that the rule of law was adopted. Though the 
written instrument does not contain the terms it 
must in contemplation of law be taken to contain 
the agreement, as furnishing better evidence than 
any parol can supply (Sir William Grant, M.R.). 
— Woollam v. Hearn (1802), 7 Ves. 211 ; 32 
E. R. 86. 

Annotations Reid. Squire 0 . Campbell (1836), 1 My. & Cr. 

459 : OUey v. Fisher (1886), 34 Ch. D. 367 ; Henry 0 . 

Smith (1895), 39 Sol. Jo. 559 ; Fowler 0 . Sugden (1916), 

85 L. J. K. B. 1090 ; Forgione 0 . Lewis, [1920] 2 Ch. 326. 

Mentd. Garrard 0 . Grinling (1818), 2 Swan. 244 ; Flight 0 . 

Gray (1857), 3 C. B. N. S. 320 ; May v. Platt, [1900] 1 Ch. 

616 ; Thompson 0 . Hickman, [1907] 1 Ch. 550 ; Craddock 

0 . Hunt, [1923] 2 Ch. 136. 

1148. .] — A. executed a release to B., in 

which, after mentioning certain sums she ex- 
pressed that she had agreed to release B. from those 
sums, & of & from all or any other sum or sums of 
money, thereby secured : — Held : no extrinsic 
evidence could be admitted to explain the intention 
of A. as to the release. — Butcher v . Butcher 
(1804), 1 Bos. & P. N. R. 113 ; 127 E. R. 401. 

1149. .1 — If a written contract for the sale 

of goods specifies no time for delivering them, in an 
action for not delivering them, it is not competent 
for deft, to give parol evidence that it was a con- 
dition of sale that the goods should be taken away 


PART III. SECT. 4, SUB-SECT. 1. 

1144 i. Evidence inadmissible .] — On 
a motion for an injunction to restrain 
a mortgagee from selling oertain mort- 
gaged promises, of which he had taken 
possession for breach of covenants 
contained In a mortgage & a bill of 
sale, extrinsic evidence was tendered 
to show the nature of the transaction : 
— Held : in the absence of fraud such 
evidence was not admissible to Inter- 
pret the deeds, & that by strict 
Interpretation It must be assumed that 
the advanoe was made as alleged. — 
Meiskin 0 . Mirlkjohn (1870), 2 
Q. S. C. R. 59.— AUS. 

1144 ii. .1 — Parol evidence can- 
not be received that a deed absolute 
in its terms was Intended only as a 
security. — G ilmouk 0 . Hates (1844), 
6 0. 8. 631.— CAN. 

1144 ill. — .J— The ots., in order to 
ascertain the intention of the parties, 
must look to the writing alone, & not 
to the statement of the parties them- 
selves or their witnesses. — O dit Nakain 
0 . Maheshur Bux SINGH (1866), Agra. 
F. B. 52.— IND. 

1144 iv. .} — A deed of sale of 

land tor value was aooompanied by a 
deed of agreement between the parties 
tor purchase back by the vendor of the ’ 
land on payment by him ot money 
to the vendee on a future date flxea. 
The deeds Were followed by transfer 
of possession to the vendee Sc his 
reoelpt of the profits. The vendor did 
not exercise ms right of re-purchase ; 
but after mahy years gave notice 
of his intended to redeem. Sc brought 
this suit to enforce his right of redemp- 


tion as upon a mtge. by conditional tract to do so does not appear on the 

sale : — Held : oral evidence for the faoe of the agreement, although both 

purpose of ascertaining the intention parties may have contemplated an 
of the parties to the deeds was not employment. Parol evidence is inad- 
admissible. — Balkibhen Das v. Legoe mlsaible to explain the intention of the 
(1899). I. L. K. 22 All. 149 ; L. It. : parties in making such agreement.— 
27 Ina. App. 58 ; 4 C. W. N. 153. — Senior v . Scaifk (1884), 3 N. Z. L. R. 

IND. j 69.— N.Z. 


1144 v. .] — By a written agree- 
ment, A. agreed to let to B. a slip 
of ground, bounded on the north by a 
road dividing lot from T.'s holding. 
At the corner of the agreement, under 
the signatures, was the following 
memorandum, signed with B/s initials : 
Tho little angle at the road, opposite 
to T.’s, to bo added to the road. The 
little angle was at the south side of 
T.’s road. The lease executed; in 

I mrsuance of the agreement, stated the 
ot to bo bounded, on the north by a 
road dividing lot from T.’s holding; 
& referred to a map, which erroneously 
described T.’s road as a straight line, 
instead of a curve, & did not contain 
the memorandum at foot of the 
agreement : — Held : parol evidence 
was not admissible to show that it 
was Intended that the angle should be 
excluded from the lease. — Gray 0 , 
Boswell (1862), 13 I. Ch. R. 77.— 
IR. 

1144 vi. .] — Evidence is not ad- 
missible to prove that the meaning of 
the panties to cm agreement was different 
from what it appears to be by the 
written terms of such agreement, taken 
in their usual & ordinary sense. — 
Newport 0 . Thomas & Purcell (1823), 
1 Nfld. L. R 373.— NFLD. 

1144 vii. -.] — The ct. will not infer 

an agreement to employ where a oon- 


1144 viil. .] — While parties to a 

deed may be allowed to prove a clerical 
error, they will not be allowed to prove 
intention for the purpose of affecting 
the oonstruotion of the deed. — North 
British Insurance Co. 0 . Tunnock 
& Fraser (1864), 3 Macph. (Ct. of 
Seas.) 1 .-MBCOT. 

1144 ix. .1 — Evidence of state- 
ments made by the parties at the time 
of entering into a written agreement or 
thereafter is not admissible to explain 
the meaning of words used in such 
written agreement or the intention of 
the parties. — Burger 0 . Scheartz 
(1907), 24 S. C. 650.— S. AF. 


e. On failure, to show any 

ambiguity.}— Mathews 0 .* Holmes 
(1855). C.R.2A. C. 230 ; 3 Gr. 379 ; 
5 Gr. 1 ; 9 Moo. P. C. C. 413.— CAN. 


d. Evidence admissible.] — Hillock 
0 . Frizzle Sc Salter (1863), 5 AIL 655. 
—CAN. 

•. • ]— Although collateral evi- 
dence is admissible to show that not- 
withstanding the plain terms of an 
absolute transfer of property, it was 
intended that the transferor should 
have a right of redemption, the 
evidence must be of the clearest Sc 
most conclusive character to overcome 
the presumption that the deed of 
transfer truly states the transaction. — 
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immediately. — G reaves v. Ashun (1813), 3 

Camp. 426, N. P. 

Annotation* Folld. Ford v. Yates (1841), 2 Man. & G. 649. 

BtfdL Startup v, Macdonald (1841), 2 Man. & G. 395 ; 

Spartali v. Benecke (1850), 10 O. B. 212; Harnor v. 

Groves (1855), 3 W. R. 188. 

1150. •] — In coining to this conclusion, I 

have been bound to exclude all parole evidence 
of intention. The effect of a grant must be learnt 
from the deed itself ; &, in construing it, the 
policy of the law does not permit a reference to 
extrinsic facts (Leach, v.-C.). — Stewart v. 
Stuart, Stuart & Street v. Stewart (1823), as 
reported in 1 L. J. O. S. Ch. 01. 

1151. .] — On motion to set aside a warrant 

of attorney, on the ground of its amounting to a 
charging of the benefice, contrary to 13 Eliz. c. 20, 
s. 1, the ct. will not travel out of the warrant ; 
therefore, affidavits dehors the instrument cannot 
be read to show what was the intention of the 
parties. — Bishop v. Hatch (1840), 7 Dowl. 703 ; 
4 Jur. 318. 

1152. .] — A written contract for the sale of 

hops for 78s. sufficiently shows that the payment 
is to be on delivery, & in an action for non-delivery 
evidence is not admissible on the part of pltf. to 
show that it was the intention of the parties that 
pltf. should have six months* credit. — Ford v. 
Yates (1841), 2 Man. & G. 549 ; Drinkwater, 109 ; 
2 Scott, N. R. 015 ; 10 L. J. 0. P. 117 ; 133 E. R. 


800 . 

Annotations : — Consd. Lockett v. Nioklin (1848), 2 Kxch. 93. 
Refd. Spartali v. Bonocke (1850), 10 C. B. 212 ; Muttyloll 
Seal v. Dent (1853), 6 Moo. Ind. App. 328 : Brown v. 
Byrno (1854), 18 Jur. 700 ; Humfrey v . Dalo (1858), 5 
Jur. N. S. 191 ; Field t>. Lelean (1801), 6 H. & N. 617 ; 
Howard v. Sheward (1866), 15 W. R. 45. 


1153. .] — Shore v . Wilson, No. 088, ante . 

1154. .] — You cannot explain the contents 

of a written document by evidence of what the 
parties said or intended at the time, if not contained 
m the writing itself (Dr. Lushington). — The 
Glasgow Packet (1844), 2 Wm. Rob. 300 ; 3 
Notes of Cases, 107 ; 3 L. T. O. S. 203 ; 8 Jur. 
074. 

1155 . .] — The intention of the parties to 

the instrument is to be the criterion ; but that is 
in general to be ascertainecU:rom the words of the 
instrument. We may indeeil look at the circum- 
stances which occurred at the time, in order to 
understand what the parties were about ; but 
when, as here, a bond has an express meaning in 


the words which it contains, we are not to admit 
any evidence to diminish or enlarge its meaning 
(CoLE$ibGE, J.). — London Assurance Co. v. Bold 
(1844), 6 Q. B. 514 ; 14 L. J. Q. B. 50 ; 4L.T. O.S. 
112 ; 8 Jur. 1118 ; 115 E. R. 102. 

Annotations /—Reid. Monteflore v. Lloyd (1863), 15 C. B. N. S. 

203. Mt&td. Mills v. Alderbury Union (1849), 3 Exch. 590. 

1150. .] — Where a written agreement had 

bfeen entered into, to perform a certain specified 
service for a specified reward, such agreement not 
being alleged to be fraudulent, or to have been 
cancelled by mutual consent, the ct. refused to 
interpret the agreement with reference to verbal 
contemporaneous conditions. — T he Repulse (1845), 
2 Wm. Rob. 390 ; 4 Notes of Cases, 141 ; 7 L. T. 
225; 0 Jur. 738. 

Annotations : — Retd. The Tecumsoh (I860), 3 Wm. Rob. 144 ; 

The Macgrogor Laird, [1867J W. N. 308 ; The Waverloy 

(1871), L R. 3 A. SC E. 309. 

1157. J — Sothjchos v. Kemp (1848), 3 

Exch. 105 ; 18 L. J. Ex. 30 $ sub nom. Prothk- 
likos v. Kemp, 12 L. T. O. S. 222. 

Annotation: — Reid. Maodonald v. Longbottom (I860), 6 

Jur. N. S. 724. 

1158. .] — In construing a contract or con- 

veyance, the ct. cannot, where the terms are clear, 
look to extrinsic circumstances to discover the 
intention of the parties, but can look only at those 
terms, & (if necessary, by reason of any ambiguity) 
to the nature of the thing conveyed, or the subject 
of the contract ; & they are bound by the con- 
struction thus arrived at, even although it plainly 
appears from the facts that it is contrary to the 
intention of the parties. — L ougjior Coal & Ry. 
Co. v. Williams (1854), 24 L. T. O. S. 110 ; 3 
C. L. R. 158. 

1159. .] — On a question of construction of a 

deed, parol evidence is inadmissible to show the 
intention of the parties thereto. — Palmer v. 
Newell (1855), 20 Beav. 32 ; 24 L. J. Ch. 424 ; 25 
L. T. O. S. 41 ; 1 Jur. N. S. 924 ; 3 W. R. 333 ; 52 
E. R. 514 ; affd. (1850), 8 De G. M. & G. 74, L. JJ. 

Annotations : — Reid. Re Goul ding’s Settlmt., Dobell v. 

Dutton (1899), 48 W. R. 183. Mentd. Charles u. Burke 

(1888), 43 Ch. D. 223, n. ; Re Brace, Welch v. Colt, [18911 

2 Ch. 671 ; Re Hall, Rawlings v . HaU (1903), 19 T. L. R. 

420. 

1180. .] — Graham v. Stewart (1855), 20 

L. T. O. S. 29, H. L. 

1101. .] — Evidence to prove the intention 

or circumstances with or under which re-sottle- 
ments were executed is inadmissible after the death 


McLeod v. Weldon (1895), 1 N. B. Eq. 
Rep. 181. — CAN. 


f. .] — Boardman 

9). 4 Terr. L. R. 267. — GAN. 


(1899), 


Handley 


g. .1 — Deft, can show by oral 

evidence that the real intention of the 
parties to the agreement has not been 
oorrectly expressed in the written 
document. — Vishvanath Atmaram v. 
Bapu Narayax (1864), 1 Bom. 262. — 
IND. 


h. .] — Ramabai Saheb Pat- 

wabdhan V, Babaji (1891), I. L. R. 15 
Bom. 704. — IND. 

k. For purposes of construction 

— When sufficient to justify relief in 
equity. 1 — A widow, by writing duly 
signed, sealed. Sc attested, released to 
her son W. a Bum of 914,477.95, 
“ standing to my account in my son 
W.'s books at this date, 8c which 1 
intended to give him ; 1 hereby give 
it to him Sc release him from all cia*™ 
in respect thereof.” W. subsequently 
went into a somewhat hazardous busi- 
ness, Sc afterwards, becoming insolvent, 
made an assignment under the Insol- 
vent Acts. In a suit instituted by the 
official assignee claiming this money for 
- W.'s creditors, the ct. allowed parol 
evidence to be given, showing that such 
release, though absolute in form, was, 


as to one-half of the amount trans- 
ferred, intended to create a trust in 
favour of another son. A., his wife & 
children ; & the ot. being satisfied of 
the truthfulness of such evidence re- 
fused the relief asked, Sc dismissed the 
bill with costs. — K err v. Read (1876), 
23 Gr. 525. — -CAN. 


l .J — Property wa 

conveyed by a deed absolute ii 
form. Pltf. sought to show by paro 
evidence that it was in reality subiec 
to a trust : — Held : the trust must b 
enforced. -~-B ° wker v . Laumeiste] 
(1891), 20 S. C. R. 175.— CAN. 

m. — - - — Direct evi 

denoe of intention of parties to i 
written contract is admissible in ai 
action at law under an equitable plei 
setting up facts which, if proved, woul< 
be sufficient to justify reformation o 
the contract in equity. — M cKean t 
°°- (1910) ’ 41 

is ’Way. adtniMibk ‘wSS'% i ? ol>jec 
is to shew that the transactions i 
one of loan. Sc that the conveyance 
though absolute in form, is Intended 
to be security only.— M cKean t 
*• 84 : 6 


o. — — In an action 

on a contract for the purchase Sc sale 
ot goods on a certain day deft, pleaded 
that the contract was a wagering con- 
tract ; that the parties never intended 
to give or take delivery of the cotton, 
Sc that the contract was therefore 
void : — Held : oral evidence was ad- 
missible to prove the defence set up by 
deft. — Anupohand Hemohand v. 
OHAMPSI Uoerchand (1888), 1. L. R. 
12 Bom. 685.— IND. 


p. — — — — .] — Parol evi- 
dence is admissible to support an 
equitable replication alleging that a 
deed on which deft, relies, was by 
mistake expressed in language different 
from the understanding Sc agreement 
of the parties to it. — Graham v. 
Kales (1868), 5 Nfld. L. R. 251.— 
NFLD. 


q. - — Uncertainty incurable 

by election .) — Lands being resettled, 
£2,500 was charged for younger chil- 
dren by a deed reciting that estates 
were charged with £1,000 for them 
under a previous settlement which 
really charged the lands with £2,000. 
Those children claimed both sums 
Held : not a case for election between 
the deeds, but a mere misreoltai ; Sc 
the real Intention, It it had been to 
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Sect. 4 . — Admission of extrinsic evidence: Sub-sects . 

1 <fc2.] 


of the settlor, one of the parties interested, & the 
execution of the uses under the last deed* — W alker 


v. Armstrong (1856), 21 Beav. 284 ; 25 L. J. Ch. 
402 ; 27 L. T. O. S. 10 ; 2 Jur. N. S. 221 ; 4 W. It. 
280 ; 52 E. JEt. 868 ; on appeal, 8 De G. M. & G. 
631, L. JJ. 

Annotations .—Reid. Re Kayos, Turnbull v. Hayes, [1903] 2 
Ch. 629. Mentd. Cowper v. Mantell (No. 1), Cooper v. 
Mantell (No. 1) (1856), 22 Bear. 223 : A.-G. t?. Cambridge 
Consumers Gas Co. (1868), L. R. 6 Eq. 282 ; Bonbote v. 
Henderson, [1806] 1 Ch. 742 ; Rake v Hooper (1900). 83 
L. T. 669 ; Re Walton's Settlmt., Walton v. Peirson, [1022] 
2 Ch. 609. 


1162 . .] — A bill filed, praying the rectifica- 

tion of a settlement, but leaving it ambiguous 
whether the case was to be treated as one of the 
construction or of the reformation of the settle- 
ment : — Held : regarding the case as one of con- 
struction. No evidence of the intention of the 
parties to the instrument was admissible, but only 
that which showed their position, the state of the 
settled funds, & the rights & interests of the parties 
in them. — Bradford (Earl) v. Romney (Earl) 
(1862), 30 Beav. 431 $ 31 L. J. Ch. 497 ; 6 L. T. 
208 ; 8 Jur. N. S. 403 ; 10 W. R. 414 ; 54 E. R. 
950. . 

Annotations ; — Refd. Harris v. Peppercll (1 867), L. R. 5 Eq. 1 ; 

Clark v. Girdwood (1877), 7 Ch. X). 9. 

1163. .] — Pltf. entered the service of defts. 

under a memorandum in writing, as follows : 
“ Apr. 13, 1871. I hereby agree to accept the 
situation as foreman of the works of Messrs. Roe & 
Co., & to do all that lays in my power to serve 
them faithfully, & promote the welfare of the firm, 
on my receiving a salary of £2 per week, & house to 
live in from Apr. 19, 1871 ” : — Held : a weekly 
hiring from Apr. 19, 1871 ; & evidence of a 

conversation at the time of signing the contract, 
tending to show that a hiring for a year was 
intended, was not admissible. — Evans v. Roe 
(1872), L. R. 7 C. P. 138 ; 26 L. T. 70. 

Annotation: — Hentd. Chichester v. Sholdon (1823), Turn. & 

R. 245. 


1164 . .] — What the intentions of pltfs. were, 

what they thought or believed, or what conversa- 
tions took place, seem to me to be utterly in- 
admissible when once we have got a written 
document, & have got the facts which were existing 
at the time when that written document was 
entered into (James, L.J.). — McClean v. Kennard 
(1874), 9 Ch. App. 336 ; 43 L. J. Ch. 323 ; 30 L. T. 
186 5 22 W. R. 382, L. J J. 

1165 . .] — Marshall v, Berridge, No. 981, 

ante . 

1160 , ,] — Goods were insured by an open 

policy “ at and from ” T. to L. The policy con- 
tained these clauses : 44 beginning the adventure 
upon the said goods . . . from the loading there- 


of ” ; shipments held covered . . . from* 
November 1 to December 31, 26s. ; & the follow- 
ing warranty was written in the margin of the 
policy : 44 in as many voyages as may be required 
until 31/12/94.’* Goods were loaded on Dec. 31, 
1894, & the ship having sailed on Jan. 1, 1895, was 
totally lost with her cargo. In an action by the 
assured against the underwriters : — Held : evidence 
to the effect that from the description of the note 
on the slip it was meant that the ship was to sail 
before Dec. 31, 1894, was not admissible. — J ohnson 
& Co., Ltd. v. Bryant (1896), 1 Com. Cas. 363. 

1167. .] — A widow, being about to marry 

her deceased husband’s brother, executed a settle- 
ment by which her real estate was conveyed to 
trustees to hold to her use in fee “ until the intended 
marriage ” & 44 from & after the solemnisation 
of the intended marriage.” She shortly after- 
wards went through the form of marriage with her 
deceased husband’s brother, & subsequently died 
intestate : — Held : the words 44 solemnisation of 
marriage ” could be construed only as meaning 
a valid marriage, & that extrinsic evidence was not 
admissible to show that this was not the intention 
of the parties. — N eale v. Neale (1898), 79 L. T. 
629 ; 15 T. L. R. 20, C. A. 

1168. .] — Lovell & Christmas, Ltd. v. 

Wall, No. 579, ante . 

1169. .J — By the 20th art. of the Treaty 

of Union made between England & Scotland in 
1707, 44 all heritable offices . . . and offices for 
life ” were 44 reserved to tlie owners thereof as 
rights of property in the same manner as they are 
now enjoyed by the laws of Scotland, notwith- 
standing this treaty.” 

Resp. held the office of Usher of the White Rod 
within the Kingdom of Scotland, which was 
admitted to be an office within the art. of the treaty 
& in right of sucli office claimed fees from the 
recipients from the Crown of honours, titles, & 
dignities of the United Kingdom, by virtue of 
certain patents & charters of the Scottish Kings, & 
statutes of the Scottish Parliament before the 
Treaty of Union : — Held : the art. of the treaty 
being in itself unambiguous, the fact that fees 
have been paid in respect of post Union titles for 
150 years was not admissible in evidence to 
explain the meaning of the article. — L ord 
Advocate v . Walker Trustees, [1912] A. C. 95 : 
106 L. T. 194 ; 28 T. L. R. 101, H. L. 

1170. .J — Where you have a contract which 

has a plain natural meaning, & which is not im- 
peached upon the ground of common mistake or 
upon the ground of fraud & misrepresentation, it is 
not permissible to alter its effect according to the 
intention of one of the two contracting parties, or 
to a duce evidence in order to show such an 
intention (Kennedy, L.J.). — Reliance Marine 


charge £2,500, besides only £1,000. 
should have been proved by parol 
evidence. — Ruby v. Foot 8c Beamish, 
[1817] Beat. 681.— IR. 

r. To ©roue document is not 

fraudulent.] — Where the only inference 
to he drawn from a document implies 
fraud practised by the parties thereto 
on a third party, evidence is admissible 
to explain the dooument Sc to show that 
the intention of the parties was not 
fraudulent. — Radloff v. Hkiden- 
xubioh, [1910] O. F. S. 110. — S. AF. 

i. As against a non-party to 

ike deed.] — A. by a deed purporting to 
be a deed of absolute sale, conveyed 
certain property to B. The deed was 
registered. C. claimed a right of pre- 
emption : — Reid : the acts of the 
original parties or their statements 
could be admitted as against a third 


party to prove that their intention 
was different from that whioh their 
written deed expressed Sc was intended 
by them to express. — Maluk Chand 
Surma v. Kaulu Chandra Surma 



t. To show whole instrument 

not the contract .] — The law is that, 
notwithstanding a paper writing whioh 
purports to be a contract may do pro- 
duced, it is still competent to the et. 
to find, upon sufficient evidence, that 
this writing is not really the contract ; 
Sc the risk of groundless defence does 
not affoot the rule itself, though it 
suggests oaution in aoting on it. — 
udGdalur Ruthna Mudali v. Kits- 
nattur Arumuoa Mudau (1872), 7 
Mad. 185.— IND. 


a. .] — When a conveyance 

has been duly executed & registered 
by a competent person, it requires 
strong Sc clear evidence to justify a 
ct. in holding that the parties did not 
intend that any legal effect should be 
given to it. It needs to be proved 
that both parties had it in their minds 
that the deed should be a mere sham. 
Sc in order to establish the proof, it 
needs to be shown for what purpose 
other than the ostensible one the deed 
was executed. — Ranga Ayyar v. 
Srinivasa AyYangar (1897), I. L. It. 
21 Mad. 56.— IND. 


b. — — .] — Parol evidence is 

admissible to prove that a written 
dooument whioh purports to be a 
contract was not intended by the 
parties to be a contract. — R oberts v. 
Currie (1911), T. P. D. 3S6.-H5. AF. 
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Insurance Co. v. Duder, [1913] 1 K. B. 266 ; 81 
J. K. B. 870 ; 106 L. T. 936 ; 28 T. L. R. 469 ; 
7 Com. Cas. 227 ; 12 Asp. M. L. 0. 223, C. A. 
Annotations : — Consd. Jan son y. Pool© (1915), 84 L. J. K. B. 
1543. Xentd. Norwioh Union Fir© Insoe. Soo. v. Colonial 
Mutual Fire Insoe. (1922), 128 L. T. 121. 

1171 . Document unambiguous.]— Parol 

evidence that the demise of a room does not include 
.he external walls is not admissible where the 
document itself is unambiguous. 

Having arrived at what I think to be the true 
sonstruction of the agreement, I am of opinion 
hat no evidence to contradict it was admissible 
Eve, J.). — Goldfoot v. Welch, [1914] 1 Ch. 218 ; 
33 L. J. Ch. 360. 


Annotation: — Reid. Phelps v. London Corpn., [1916] 2 Ch. 

255. 

1172. Evidence admissible — Rectification of deeds 
— No written instructions for preparation.]— In 

;uits for the rectification of deeds, where no written 
nstructions were given by the parties preparatory 
jo the preparation of the deeds, parol evidence mil 
oe received as to the intention of the parties. — 
■jACKEiisteen v. Lackersteen (1800), 30 L. J. Ch. 
5 ; 3 L. T. 581 ; 0 Jur. N. S. 1111. 

1173. As to nature of transaction — Absolute 
conveyance — Whether security for money.] — An 
bsolute conveyance decreed to bo only a security 
on parol evidence; it being clear on the written 
3videncc, & the accounts of the parties, that the 
agreement was not what the deed purported it to 
oe. — Cripps v. Jee (1793), 4 Bro. C. C. 472 ; 29 
3. R. 994. 

Annotations:— Consd. Leman r. Whitley (1828), 4 Russ. 

423. Mentd. Clay v. Willis (1823), l L. J. O. a. K. B. 144. 

1174. Relationship of mortgagor & 

nortgagee.] — M uttyloll Seal v. Annundoch- 
jndeb Handle (1849), 5 Moo. Ind. App. 72 ; 18 

R. 822, P. C. 

1175. .] — Where applt. had de- 

posited with resp. bank his title-deeds to certain 


property in order to secure a cash credit, Sc after- 
wards executed an absolute conveyance thereof to 
the bank hi pursuance of an agreement recited 
therein to the effect that the price paid should be 
by deducting £400 from the amount due ; — Held : 
although collateral evidence was admissible to 
show that notwithstanding the plain terms of the 
deed the relationship of mtgor. Sc mtgee. still 
subsisted between the parties, yet in this case it 
was wholly insufficient to overcome the presump- 
tion that the deed of conveyance truly stated the 
transaction. 

Now, undoubtedly, the terms of the conveyance 
may be qualified by collateral evidence ; but in 
order to set aside the arrangement which the 
parties have assented to by executing Sc receiving 
the deed, very cogent evidence is required in a 
case like the present When there is simply a 
conveyance & nothing more, the terms upon which 
the conveyance is made not being apparent from 
the deed itself, collateral evidence may easily be 
admitted to supply the considerations for which 
the parties interchanged such a deed ; but where 
in the deed itself the reasons for making it, Sc the 
considerations for which it is granted, are fully & 
clearly expressed, the collateral evidence must bo 
strong enough to evercome the presumption that 
the parties in making the deed had truly set forth 
the causes which led to its execution ( per Our.). — 
Barton v. Bank of New South Wales (1890), 
15 App. Cas. 379, I\ C. 


Sub -sect. 2. — To Vary or Contradict Terms. 

Admission of evidence of custom Sc usages. See 

Custom & Usages. 

1176. Evidence Inadmissible.] — Suffolk (Earl) 
v . Green vill, No. 577, ante. 
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1176 i. Evidence inadmissible.] - The 
oclaration 8c admission of a parly 
filing the character of surviving- partner 
administrator, 8c also of another 
mrty as heir of a person through 
vhom defts. claimed title, were offered 
yy pltf. in evidence : — Held : such 
tdmissions went to contradict the 
jormii of a deed between the parties 
vho made the admissions 8c should bo 
’ejected. — Maloney v . Purdon (1847), 
„ Kerr. 515.— CAN. 

1176 ii. .] — III 1857 a patent 

ssued for “ the north-westerly quarter ** 
jf a 200 -aero lot, the side lines of 
vhich ran N. 45® W., & S. 45° E. (or 
lorth-west 8c south-east) ; & in 1859 
mother patent was issued for the 
S.E. 4 of the N.W. 4 ” of the same lot : 
— Held : assignments to the respective 
latentees by the original purchaser 
Tom the Crown of the N.W. 4 of the 
ot could not be resorted to to aid in 
nterp reting the patent. — Davis v . 
McPherson (1873), 33 U. C. Ii. 376. — 
3AN. 


1176 iii. .] — Pltf. claimed under 

deed from C. of a parcel of land 
'escribed by metes 8c bounds, which 
3ft a small Btrip at the south end ot the 
ot uncovered : — Held : evidence of 
what took place between the parties 
when C. afterwards conveyed the small 
trip to deft.. Sc as to deft, ’s possession 
thereunder, 6c the acquiescence therein 
yt the person through whom pltf. 
d aimed, was properly rejected. — 
Iillen v. Haynes (1873), 33 U. C. It. 
16. — CAN. 


1176 Xv. .] — Forsyth r. Boyle 

1877), 28 C. P. 26. — CAN. 

1176 ▼. .] — Parol testimony 

ught not to be admitted as evidence 


J* — vol. xvn. 


to vary the character of a deed. — 
Fraser v. Pouliot (1879), 4 S. C. It. 
515.— CAN. 

1176vi. .] — Extrinsic evidence of 

monuments 8c actual boundary marks 
is inadmissible to control the deed. — • 
Grahbtt v. Carter (1883), 10 S. C. R. 
105.— CAN. 

1176 vli. .] — -Beam v. Mkrneu 

(1887), 14 O. R. 412.— CAN. 

1170 viii. .] — Bury v. Murray 

(1894), 24 S. C. R. 77.— CAN. 

1170 ix. .] — Vorbal evidence as 

to boundaries is not admissible where 

J >lan referred to is not in deed. — • 
j’owlbr v. Henry (1902), 10 B. C. It. 
212.— CAN. 


1176 x. . ] — Parol evidence cannot 

he introduced to vary the terms of the 
written document. — Guiou r. Thibeau 
(1904), 36 N. S. R. 542.— CAN. 


1176xi. .] — Nimmonbu. Gilbert 

(1907), 6 W. L. It. 531.— CAN. 


1176 xii. ■.] — Duffy v. Mathie- 

son 8c McDonald (1913), 13 E. L. R. 
73.— CAN. 


c. Unless mistake is pleaded .] 

— Where parties to an agreement have 
deliberately put their agreement into 
formal 8c written terms, so that the ct. 
can infer an intention that it should 
contain the whole agreement, then 
parol testimony to contradict directly 
an express term of the written agree- 
ment is not admissible In evidence, 
unless some question of mistake is 
raised. — Bible v. Croasdalk (1915), 
8 W. W. R. 497 ; 24 D. L. R. 703.— 
CAN. 

1170 xiiL .] — An oral agreement 

in direct contravention 8c defeasance of 


the mtge. dood is inadmissible in 
evidence. — Moran v. Mittu Bibee 
(1870), I. L. 11. 2 Calc. 58.— IND. 

1176 xlv. .] — Evidence cannot be 

admitted to prove a contemporaneous 
oral stipulation varying adding to, or 
subtracting from, the terms of a written 
contract. — Daimoddee Paik v. Kaim 
Taridar (1879), I. L. R. 5 Calc. 300 ; 
4 C. L. R. 419.— IND. 

1170 xv. .] — A registered lease, 

renewable at the former rent at the 
expiration of the period fixed thereby, 
having been granted, it appeared that 
the lessors were entitled to a 6 annas 
share only instead of to the whole 
property leased. It was alleged bv 
the lessee that it was then verbally 
arranged that the rent should be re- 
duced in proportion, 8c the lessee in 
fact did pay the rent during the term 
in proportion to the interest of the 
lessors. On the expiration of the 
term, he sued for specific performance 
of the contract, as modified, for a 
renewal of the lease of the 6 annas : — 
Held : evldenco of the parol variation 
of the contract was not admissible. — 
Dwarka Nath Chattopaphya v. 
Bhogoban Panda (1880), 7 C. L. Ii. 
577.— IND. 

1170 xvi. -J — Tho question 

whether an unambiguous written con- 
tract for the sale 8c purchase of 
Government paper is a contract or 
agreement by way of wager must be 
decided on the expressed terms of the 
contract itself, 8c parol evidence is not 
admissible to vary or contradict those 
terms. — J uggernath Sew Bux t>. Ram 
Dyal (1883), I. L. R. 9 Oalo. 791. — 
IND. 

1176 xvIL .] — COWASJI RUTTONJl 

Limboowalla v . Burjorji Rustomji 

X 
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Sect, 4 . — Admission of extrinsic evidence: Sub - 
sect. 2 .] 

1177. .] — Parol evidence shall not be 

admitted to contradict an agreement in writing. — 
Meres v. Ansell (1771), 3 Wils. 275 ; 95 E. R. 
1053. 

Annotations: — Consd. Pym t>. Campbell (1856), 25 L. J. Q. B. 
277. Held. Powell v. Edmonds (1810), 12 East, 6 : Cuff 
v. Penn (1818), 1 M. & S. 21 ; Greaves v. Ashlin (1$13), 3 
Camp. 426 ; Hope v. Atkina (1814), 1 Price, 143 ; Mover v. 
Everth (1814), 4 Camp. 22; Bainbridge v. Wade (1850), 
1 6 Q. B. 89 : Macdonald v. Longbottom (I860), 6 Jur. N. S. 
724. Mentd. Milboum v. Ewart (1703), 5 Term Hep. 381. 

1178. .] — Jackson v. Cator (1800), 5 

Ves. 088 ; 31 E. R. 800. L. 0. 

Annotations : — Mentd. Swalno v, G. N. Ry. (1864), 38 
L. J. Cb. 390: Wlllmott v. Barber (1880), 15 Cli. D. 96 ; 
McManus v. Cooke (1887), 35 Ch. D. 681 ; Civil Service 
Musical Instrument Assocn. v. . Whiteman (1899), 68 
L. J. Cb. 484. 

1179. .] — Woollam v. Hearn, No. 1147, 

ante . 

1180. .] — Smith v. Doe d. Jersey, No. 724, 

ante, 

1181. .] — Davies v. Bush, No. 1134, ante, 

1182. .1 — The parol evidence offered was 

properly rejected. It was not intended to explain 
any thing which could be called a latent ambiguity, 
but obviously to contradict the simple meaning 
of the words used in the agreement (Bayley, J.). — 
Hughes v, Statham (1825), 4 B. & C. 187 ; 0 
Dow. & Ry. K. B. 219 ; 3 Dow. & Ry. M. C. 124 ; 
3 I*. J. O. S. K. B. 179 ; 107 E. R. 1029. 

1183. .] — Evidence may be offered to ex- 
plain, though not to contradict a fine. — D enn d. 
BtfLKELEY v, WlLFORD (1820), 2 C. & P. 173 ; 
8 Dow. Sc Ry. K. B. 549 ; 4 L. S. O. S. K. B. 295. 

1184. .] — Promissory note on the face of it 

payable on demand. Evidence, that at the time 
it was made, the parties agreed it should not be 
payable until the payee gave up possession of 
certain premises ; held to be inadmissible. — 
Moseley v, Hanford (1830), 5 Man. & By. K. B. 
007 ; L. & Welsh. 170 ; 8 L. J. O. 8. K. B. 261. 

1185. .] — If there be a contract which has 

been reduced into writing, verbal evidence is not 
allowed to bo given of what passed between the 
parties, either before the written instrument was 
made, or during the time that it was in a state of 
preparation, so as to add to or subtract from or 
in any manner to vary or qualify the written 
contract (Lord Denman, C.J.). — Goss v. Nugent 
(Lord) (1833), 5B.& Ad. 58 ; 2 Nev. & M. K. B. 
28 ; 2 L. J. K. B. 127 ; 110 E. R. 713. 

Annotations : — Held. Stowoll v, Robinson (1837), 3 Bing. N. C. 
828 ; Pontlfex v. Wilkinson (1846), 2 O. B. 349: Giraud 
v. Richmond (1840), 2 C. B. 835 ; Tyors v. Rosedalo 
& Forrybill Iron Co. (1873), L. R. 8 Exch. 305 ; Stewart v. 


Eddowes, Hudson v, Stewart (1874k L. H. 9 C. P. 311 
Sanderson v. Graves (1875), L. R. 10 Exoh. 234 f Moire 
v. Studd Sc Millington, [1913J 2 Cb. 648 ; Williams e. Mom 
Empires. [1915} 3 K. B. 242 ; Morris v, Baron, [19181 A. C 
1 ; North v, Loomes, [19191 1 Ob. 378. Mentd. Alexande 
v. Gardner (1836), 1 Hodg. 147 : Harvey v. Grabhan 
(1836). 5 Ad. & El. 61 j Palmer v. Temple (1836), 1 Har. & 
W. 702 ; Stead t>. Dawber (1839), 10 Ad. Sc El. 67 
Marshall v. Lynn (1840), 6 M. 3c W. 109 ; Thames Havei 
Dock & Ry. v. Brymer (1850), 5 Exoh. 698 : Emmet v 
Dewhnrst (1851), 3 Mao. & G. 587 ; Noble v. Ward (1866) 
L. R. 1 Exoh. 117 ; Ogle v. Vane (1867), L. Ii. 2 Q. B. 275 
Young v. Austen (1869), L. R. 4 C. P. 663 ; Hickman t\ 
Haynes (1875). L. R. 10 C. P. 598 ; Hartley v . Hymans, 
[1920] 3 K. B. 475; British & Bonington's v. Nortt 
Western Cachar Tea Co., [1923J A. C. 48. 

1186. .] — Climo v, Pearce, No. 1573, post, 

1187. .] — Assumpsit upon a guarantee, 

given by deft, to pltf. in 1833, for goods to be 
furnished to J. Breach, delivery of goods to the 
amount of £90 9s. lid., & non-payment by deft. 
The plea alleged a subsequent agreement between 
J. & pltf. & deft. Sc others, embodied in the follow- 
ing note ; “ 1836, we jointly Sc severally promiso 
to pay to Messrs. J. M‘Clure & Son, or order, the 
sum of £44 4/?. lid., which is to constitute a dis- 
charge in full, for a debt of £90 9s. 1 Id. due by J. 
to Messrs. M‘Clure & Son.” Signed by deft. Sc 
J. Sc four others, & delivered to pltf., & received by 
him. Upon the trial pltf. proposed to prove by 
parol, that at the time he took this note it was 
expressly agreed that he was still to be at liberty 
to sue deft, upon his guarantee ; — Held : this 
evidence was rightly rejected. — McClure v. 
Fraser (1840), 9 L. J. Q. B. 60. 

1188. .] — In an action on a charterparty, 

which purported to be made by B., “ owner of the 
ship Ann,” etc., it is not competent to give parol 
evidence that B. acted not as owner, but as agent 
for the real owner in making the charterparty. — 
Humble v. Hunter (1848), 12 Q. B. 310 ; 17 
L. J. Q. B. 350 ; 11 L. T. O. S. 265 ; 12 Jur. 1021 ; 
110 E. R. 885. 

Annotations : — Coasd. Killiek v. Price Sc Lingflold S.S. Co. 
(1896), 12 T. L. R. 263. Apprvd. Formby v. Formby 
(1910), 102 L. T. 116. Ooxifla. Dunlop Pneumatic Tyre 
Co. v . Selfridge, [1915) A. C. 847 ; Koderiakt. Argonaut v. 
Uani, [1918] 2 K. B. 247. Distd. Drughom v. Koderiakt. 
Trans-Atlantic, [1919] A. C. 203. Retd. Schmaltz v. Avery 
(1851), 16 Q. B. 655 ; Wake v. Harrop (1862), 1 H. & C, 
202. Mentd. Muttyloll Seal v. Dent (1853), 6 Moo. Ind. 
App. 328 ; British Waggon Co. v. Lea (1880), 5 Q. B. D. 
149 ; Tolhurst v. Associated Portland Cement Manu- 
facturers (1900), Associated Portland Cement Manufac- 
turers (1900) v. Tolhurst, [1902] 2 K. B. 660. 

1189. .1 — By a contract in writing made 

between R., hereinafter called the proprietor, Sc 

E ltfs., it was agreed that pltfs. should build two 
ouses for the “ proprietor,” that the Pro- 
prietor ” should pay them the agreed price, & that 
all work Sc materials brought upon the ground 


Limboowalla (1888), I. L. R. 12 Bom. 
335. — IND. 

1176 xviii. .1 — Where a written 

acknowledgment bears a date which 
has been altered, oral evidence to 
prove the date 1 b Inadmissible. — Sayad 

OULAMALI DALUMIA V. MlYABHAI 

Mahomadbhai (1901), I. L. R. 26 Bom. 
128.— IND. 

1176 six. .1 — Blake v. Marnkll 

(1811), 2 Ball Sc B. 47.— 1R. 

1176 xx. .] — A plot of ground wa k 

demised with a covenant by the lessor 
that the lessee should on joy vistas 
through the adjoining trees as on the 
map, with a note that between two 
points a vista was to be maintained. 

A hedge, Sc a space on adjacent lands 
of the iossor, were marked on the map 
with a note—" This hedge to be main* 
talned by the grantor." This note was 
not signed, nor was it Incorporated in 
the lease by a reference parol 

evldenoe was not admissible to prove 
that the contract was that the hedge 


should be maintained as an ornament. 
—Armstrong v. Courtnay (1863), 15 
I. Ch. R. 138.— IR. 

1176 xxi. .] — Eagan v. Warrkn 

(1854), 4 Nfld. L. R. 40.— NFLD. 

1176 xxii. .] — Where a contract 

has boon reduced into writing, verbal 
evidence will not be admitted, except 
to establish fraud, of what passed 
between the parties to the contract 
cither before the written instrument 
was made or during the time It was in a 
state of preparation, so as to add to, 
subtract from, or in any manner vary 
or qualify. — Prowbe v, WINGFIELD 
(1854), 4 Nfld. L. R. 51.— NFLD. 

1176 xxiii. — — .j — M alfroy c. Ray- 
mond (1906), 26 N. Z. L. R.563. — N.Z. 

, 1)76 xxi v. — A conveyance re- 
ferring to letters of a preceding treaty, 
hut not specifying what letters. Is too 
uncertain to incorporate the letters. Sc 
they cannot be used in evidence to 
explain the contract by showing what 


was intended to be part of the sale 8c 

S urchase, although not expressed In 
tie conveyance. — Hughes & Hamilton 
v. Gordon (1819), 1 Bli. 287.— SCOT. 

1176 xxv. .] — Evidence of parol 

representations made at a sale. Sc not 
indorsed upon transfer deedB, is not 
admissible to vary the deeds. — 
Hofmeyr’s Executor v. De Waal 
(1880), 1 S. C. 424.— 8. AF. 

1176 xxvi. .] — Whore a written 

contract has been entered into the ct. 
will allow evidence to explain that 
contract, so far as such evldenoe is 
consistent with the written contract 
itself, but will not allow evldenoe to 
vary such written contract. — Van der 
Westhuizkn v. Vblbnski (1898), 15 
S. O. 237.— 6. AF. 

1176 xxvii. .1 — Where there is a 

written contract complete on the face 
of it, parol evidence cannot be admitted 
to contradict or vary its terms. — 
Clark e. Muller (1914), 36 N. L. R. 
18. — S. AF. 
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ihould 44 at once become the property of the 
proprietor.” The 44 proprietor ” was referred to 
throughout the contract, which was signed by 
ft. after the words 14 signed by the proprietor ” s — 
Weld : parol evidence was not admissible to prove 
that this contract was made by R., an agent for 
m undisclosed principal, for the purpose of charg- 
ng the principal, inasmuch as such evidence 
vould contradict the written contract. — Formby 
Brothers v. Formby (1010), 102 L. T. 116 ; 64 
k»l. Jo. 260, 0. A. 

Annotations ; — Mentd. Rederiakt. Argonaut v. Hani, [1918] 

2 K. B. 247 : Drughorn v. Rederiakt. Trans- Atlantic, 

[1919] A. C. 203. 

See, further , Agency, Vol. I., p. 637, Nos. 2501 
et aeq . 

1190. As distinct from evidence to show no 

agreement.] — In an action on an agreement of sale, 
pltf. produced an agreement signed by deft. Deft, 
gave evidence that pltf. & deft., having negotiated 
as to the purchase, agreed on the terms, & it was 
arranged that they & a third person, A., should 
meet, when, if A. approved of the property, they 
would make a bargain on these terms. At the 
meeting pltf. did not attend till A. had gone. It 
was then arranged that pltf. & deft, should draw 
up Sc sign a memorandum of an agreement of sale, 
but that it should not be a bargain until A., on 
being consulted, approved. A. did not approve. 
The jury were directed to find for deft, if satisfied 
that it was arranged that the writing should be no 
agreement until A. approved : — Held : this was a 
right direction. 

The parties may not vary a written agreement ; 
but they may show that they never came to an 
agreement at all, Sc that the signed paper was never 
intended to be the record of the terms of the agree- 
ment (Crompton, J.). — Pym v. Campbell (1850), 
0 E. & B. 370 ; 25 L. J. Q. B. 277 ; 2 Jur. N. S. 
041 ; 4 W. R. 528 ; 119 E. R. 903 ; sub nom. PlM 
v . Campbell, 27 L. T. O. S. 122. 

Annotations: — Confd. Fumes* v. Meek (1857), 27 L. J. Ex. 

34 ; Wallis v. Littell (1861), 11 O. B. N. 8. 369 ; Lindlev v . 

Lacey (1864). 17 C. B. N. S. 578 ; Young t>. Austen (1869), 

38 L. J. C. P. 233 ; PatUe v. Homibrook. [1897] 1 Ch. 25. 

Held. Wake v. Harrop (1861), 6 H. & N. 768 : Lister o. 

Smith (1863), 3 Sw. Sc Tr. 282 ; Rogers v. Hadley (1863). 

2 H. Sc C. 227 ; Guardhouse r. Blackburn (1866), L. R. 1 

P. Sc D. 109 ; Clover ». Kirkman (1875), 33 L. T. 672. 

1191. .] — Deft., at the request of M., signed 

the following order, which M. also signed : 44 Insert 
my advertisements for one year in Hotson’s, 
pltf.’s, local time-tables, 4 4 The Great Northern,” 
etc. Charge per insertion to be ten shillings each 
monthly book.” Pltf.’s time-tables consisted of 
separate books, published monthly, one for each 
of the seven railways. M. was not employed by 
pltf. to obtain orders for him, but upon such orders 
as he obtained, provided they were approved of 
by pltf. & the advertisements inserted, the latter 
allowed him a commission. M. brought deft.’s 
order to pltf., who approved of it, A allowed M. his 
commission, &, having inserted the advertisements 
for one year in each of the seven books, brought his 
action to recover from deft. 70s. per month. At 
the trial it was proposed to ask deft, what represen- 
tations M. had made to him to induce him to enter 
into the written contract ; the defence being 
that deft, was liable only for 10 s. per month as 
for one advertisement in one book, not for 70s. 
as for seven advertisements in seven books : — 
Held: the order having been adopted in terms 
by pltf., the effect of the evidence was to vary a 
written contract, Sc was inadmissible. — Hotson 
v . Browne (I860), 9 C. B. N. S. 442 ; 80 L. J. 0. P. 
106 5 9 W. R. 283 ; 142 E. R. 174 ; sub nom. 
Brown v. Hotson, 7 Jur. N. S. 683. 

* 1192* .] — It should be borne in mind that 


a written contract, not under seal, is not the 
contract itself, but only evidence — the reoord of 
the contract. When the parties have recorded 
their contract, the rule is that they cannot alter or 
vary it by parol evidence. They put on paper 
what is to bind them, Sc so make the written 
document conclusive evidence between them. 
But it is always open to the parties to show 
whether or not the written document is the binding 
record of the contract (Bramwell, B.). — Wake v. 
HARROP (1861), 6 H. & N. 768 ; 30 L. J. Ex. 273 ; 
4 L. T. 555 5 7 Jur. N. S. 710 ; 9 W. R. 788 5 1 
Mar. L. 0. 81 ; 158 E. R. 317 ; affd. (1862), 1 
H. Sc 0. 202, Ex. Oh. 

Annotations : — Reid. Clever v. Kirkman (1875), 33 L. 1 T. 672. 
Kent*. Nioollv. Bell (1825). 32 L. T. 815; R&id Sc Glasgow 
t% Draper (1801), 4 L. T. 650 ; Rogers e. Hadley (1863), 
11 W. R. 1074 ; Bowman t>. Rossel (1884). 3 New Rep. 
471 ; Guardhouse v» Blackburn (I860), L. R. 1 P. & D. 
109 : Druiff v. Parker (1868), L. R. 5 Eq. 131 : Cowl© v. 
Witt (1874), 23 W. R. 76 ; Gadd v. Houghton (1876), 33 
L. T. 811 : Universal Steam Navigation uo. 0 . MoKeivie, 
[1923] A. O. 492. 

1198. .] — Where parties have put down in 

writing the agreement between them, we cannot 
add to it, or subtract from it, or vary it in any way 
(Bramwell, B.). 

I see no reason why, where documents are signed 
which purport to amount to a contract upon the 
face of them, a jury if they can see their way to a 
conclusion that both parties thought there was not 
to be a contract by which their rights were to be 
interfered with, might not find there was no such 
agreement between them (Channell, B.). — 
Rogers v. Hadley (1803), 2 H. & O. 227 5 32 
L. J. Ex. 241 ; 9 L. T. 292 ; 9 Jur. N. S. 898 ; 11 
W.'R. 1074; 159 E. R. 94. 

Annotations .‘—-Qonsd. Clever v. Kirkman (1875), 33 L. T. 
672. Retd. Bolokow v. Seymour (1864). 17 G. B. N. S. 107 ; 
Kempson v. Boyle (1865), 3 H. Sc p. 763. 

1194. .] — A co. being about to be formed, 

pltf. addressed a letter to defts. 44 on behalf of ” 
the proposed co., offering certain goods for sale ; 
defts., in reply, signed a document 44 on behalf of ” 
the proposed co., accepting the terms proposed. 
The co. never being completely formed, pltf. sued 
defts. to recover the price of the goods, & obtained 
a verdict. A rule having been obtained to set 
aside the verdict & enter a non-suit : — Held : evi- 
dence of a conversation, between pltf. Sc defts., at 
the time the agreement was signed, offered to show 
that the intention of the parties was that defts. 
should not be personally liable was inadmissible 
as contradicting the written documents. — Kelnkr 
v . Baxter (1800), L. R. 2 C. P. 174 ; 36 L. J. C. P. 
94; 16 L. T. 213; 15 W. R. 278; sub nom . 
Kelmer v . Baxter, 12 Jur. N. S. 1010. 

Annotations : — Mentd. Scott v. Bbury (1867), L. R. 2 C. P. 
255 ; Melhado v . Porto Alegre Ry. (1874), L. It. 9 C. P. 
503 ; Spiller t>. Paris Skating Rink Co. (1878), 7 Ch. D. 
368 ; McCaul v. Strauss (1883), Cab. Sc El. 106 ; Hollman 
v, Pullin (1884), Cab. Sc El. 254 ; Re Northumberland 
Avenue Hotel Oo. (1886), 33 Ob. D. 16 ; Re Patent Ivory 
Manufacturing Co., Howard v. Patent Ivory Manufacturing 
Co. (1888), 38 Ch. D. 156 ; Huirill v . Masker (1889), 58 
L. J. Q. B. 171 ; Blytb v. Fladgate, Morgan v. Blyth, 


W. (1000/1 M W viu AUV I 

L. J. Q. B. 171 ; Blytb v. Fladgate, Morgan v. Blyth, 
Smith v . Blyth, [1891] 1 Ch. 337 : Nichols v. Regent's 
Canal Co. (1894), 63 L. J. Q. B. 641 : Hume v. Reoord 
Reign Jubilee Syndicate (1899), 80 L. T. 404 ; Thompson 
v. L. C. C., [1899] 1 Q. B. 840 ; Keighley, Maxsted . v. 
Durant, 11901] A. C. 240 ; Natal Land & Colonisation Co. 
u. Paulmo Colliery Sc Development Syndicate, [1904] 
A. C. 120 ; Hickman v. Kent or Romney Marsh Sheep 
Breeden' Assoon., [1915] 1 Ch. 881. 


1195. .1 — Written agreements relating to 

the working of some quarries contained the follow- 
ing provisions : 44 That defts. should allow Sc pay 


ing provisions : ’ xnat aerts. snouia aiiow ® pay 
to pltfs. for two years, from Dec. 7, 1870, the sum 
of £400 for each year, by equal quarterly sums of 
£100 ; that the sums ol money which should be 
paid to pltfs. under that clause should be added to a 
d#i of £7,035 then due from pltfs.. Sc that the 
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whole amount of such debt should bear interest 
from time to time at the rate of £5 per cent, per 
annum ; that the said sum of £7,035 & all additions 
thereto, whether by means of the two sums of 
£400 above mentioned, & all interest upon the 
debt, should be a first charge upon the purchase- 
money which should become payable to pltfs.” 
Defts. had advanced the above sum of £7,035 & 
other moneys to pltfs. on their personal account 
& also on the security of the working of the quarries 
which were managed by pltfs. Defts. considered 
the workings were not successful ; & in June, 1872, 
they sued pltfs. at law for their debt. Pltfs. then 
filed their bill in this suit for the specific perform- 
ance of the agreements, an account & an injunction 
to restrain the action. A motion for the injunction 
was made on Aug. 1, but refused mainly on the 
grounds that there was no implied covenant by 
defts. not to sue for their debt before the expiration 
of the two years from the date of the agreements, 
& that a parol understanding to the contrary, 
relied on by pltfs., could not be allowed to control 
the written contract. — Curteis v. Penning (1872), 
41 X. J. Ch. 791 ; revsd. on other grounds, 41 
L. J. Ch. 795, L. C. 

1196. .] — An agreement which, by its head- 
ing, purported to be made between the T. Co. of 
the one part & pltf. of the other part, was signed 
by defts., three directors of the co., but was not 
sealed with the seal of tho co., nor countersigned 
by the secretary, as required by the articles of 
assocn. in the case of agreements intended to bind 
the co. The agreement was for a loan of £500 by 
pltf. to defts., to be secured as therein mentioned. 
In an action by pltf. against defts. for the repay- 
ment of the loan, judgment was entered for pltf. : — 
Held : the agreement being, on the face of it 
capable of more than one construction, extrinsic 
evidence of what took place during the negotiations 
for the agreement was admissible for the purpose 
of enabling the ct. to arrive at the true meaning 
of the agreement. 

Where a written agreement entered into between 
two parties, does contain the agreement between 
them no evidence can be given to contradict it. 
But where, by some mistake, the document does 
not represent the agreement between the two 
parties, but between one of them & a third party 
with whom, in fact, no such agreement was made, 
that matter may be proved, where the action is to 
fix that person or persons with whom the agreement 
was really made (Bramwell, L.J.). — McColun v. 
Gilpin (1881), 6 Q. B. D. 616 ; 44 L. T. 914 ; 45 
J. P. 828 ; 29 W. R. 408, C. A. 

1197. .] — Pltf., a spinster, having signed 

an agreement for the lease of a house to her by 
deft., deft, subsequently signed it, & handed it 
to his solr. with instructions not to part with it 
except on condition that pltf. obtained some 
responsible person to join in the lease — a condition 
wmch pltf. declined to fulfil : — Held : evidence was 
admissible to show that no agreement was come to 
between the parties, & the true effect of the trans- 
action was that deft, declined to enter into an agree- 
ment on the terms of the written document, but 
at the same time made a counter offer which was 
rejected, & there was no agreement. — Pattle v. 
Hornibrook, [1897] 1 Ch. 26 ; 66 L. J. Ch. 144 ; 
76 L. T. 476 ; 45 W. R. 123 ; 41 Sol. Jo. 81. 

1198. If Instrument speaks sufficiently for 

Itself — Although not free from passible ambiguity.] 
— Parol evidence is not admissible to explain an 
imperfectly worded written contract, even whepe 


some parts of it were difficult to be understo 
alone. 

The contract spoke sufficiently for itself 
exclude evidence to alter or explain it (Thomso 
C. B.). — Hallilby v. Nicholson (1815), 1 Pric 
404 ; 146 E. R. 1444. 

1199. Annuity deed.] — A. granted 

annuity for his own life to B., to secure which, 
bond & warrant were given, & judgment entere 
B. died. After his death, the ct. would not adm 
evidence of a parol agreement between the parti] 
that A. should be at liberty to redeem the annul 
on certain terms, especially if it be the evident 
of the attorney concerned, as a ground to order t 
securities to be given up. — H aynes v. Hare (179 
1 Hy. Bl. 659 ; 126 E. R. 376. j 

1200. .] — In an action for money he 

& received, brought by the administratrix of e 
intestate to recover the consideration money f 
an annuity deed, alleged to have been executed t 
him when of unsound mind : — Held : his acts 
conduct after the execution of the deed in questio 
which must be taken primd facie to have been dii 
executed, could not be given in evidence by pi 
for the purpose of avoiding that instrument.- 
Moulton v . Cameroux (1846), 8 L. T. O. S. 278 
subsequent proceedings, sub r\om. Mot.ton 
Camroux (1848), 2 Exch. 487 ; (1849), 4 Exch. 
Ex. Ch. 

Annotations: — Mentd. Price v. Berrington (1851), 3 Mac. 
G. 486 ; Beavan v. McDonnell (1854). 8 Exch. 309 ; J&co 
v. Richards, Jacobs v. Porter (1854), 18 Beav. 30. 
Campbell v. Hooper (1855), 3 8m. & G. 153 ; Elliot 
Ince (1857). 7 De G. M. & G. 475 ; Mobs v. Tribe (1862), 
F. & F. 297 ; Matthews v. Baxter (1873). L R. 8 Kxc 
132; Re London Celluloid Co. (1888), 39 Ch. D. 19 
Imperial Loan Co. v. Stone, [1892] l Q. B. 599. 

1201. Agreement for composition.] — Wher 

a creditor signed an agreement to accept a cor 
position of so much in the pound in full of h 
demand on having a joint note from the debtor 
his father, & accordingly received a joint note f 
the composition on his debt : — Held : parol eviden 
was inadmissible to show that pltf. had been induce 
to sign the composition deed by a misrepresent 
tion of its legal effect. — Lewis v. Jones (1825), 
B. & C. 506 ; 6 Dow. & Ry. K. B. 567 ; 

L. J. O. S. K. B. 270 ; 107 E. R. 1148. 

Annotations : — Retd. Roay v. Richardson (1835), 2 Cr. M. & ' 

422. Mentd. Kearsley v. Cole (1846), 16 M. & W. 12* 
Wyke v. Rogers (1852), 21 L. J. Ch. 611 ; Re Wostro 
Ex p . Underwood (1859), 32 L. T. O. S. 395 : Re Bam 
(1861), 4 L. T. 60 ; Bateson v. Gosling (1871), L. R. 7 C. ! 
9 ; Croydon Commercial Gas & Coke Co. v. Dickinson 
Pollard (1876), 35 L. T. 943 ; Hirsohfeld v . L. B. & S. C. R 
(1876), 2 Q. B. D. 1 ; Hirachand Punamchand v.Temp 
[1911] 2 K. B. 330. 

1202. Assignment of premises — Purcha 

money stated to be paid.] — Pltf., by deed, he 1 
assigned certain premises to deft, for a sum J 
money therein mentioned. The deed stated tin 
sum to have been well & truly paid, & release 
deft, therefrom. Parol evidence was given to sho 
that, in fact, part of the purchase-money had nc 
been paid, but that it was agreed by parol betwee 
the parties at the time of the execution of the dee 
that that part of the purchase-money should t 
retained by deft., & that he should do work fc 
pltf. to that amount. 

There is no principle more clearly establishe 
than that when a party has executed a deed 1: 
which he declares that he has received a certai 
sum of money he is for ever estopped from sayir 
the deed is false (BayiAy, J.). 

The parol evidence was inconsistent with tl 
deed & ought not to have been received. Tt 
deed states the whole purchase-money to be we 
& truly paid. The petrol evidence is that it neve 
was paid but a great part of it kept back & the 
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is wholly inconsistent with the statement in 
deed, Sc therefore ought not to have been 
ved in evidence (Best, J.). — Baker v. Dewey 
.,), 1 B. & 0. 704 ; 3 Dow. Sc By. K. B. 09 ; 1 
O. S. K. B. 193 ; 107 E. R, 259. 

j 3. Agreement to employ servant — 

)mary method of payment by employer.] — 
sr an agreement whereby A. undertakes to 
oy B. & pay him a salary at the rate of so 
l a year, nothing is recoverable as a rateable 
urtion for part of a year ; nor is evidence that 
jS been customary between the parties for 
lents to be made quarterly admissible in 
Drt of a claim for salary pro rata . 

3 contract is quite dear without parol explana- 
Sc the parol evidence is offered only to vary 
#his, however, cannot be allowed (Erle, J.). — 
ud v. Richmond (1846), 2 C. B. 835 ; 15 
C. P. 180 ; 10 Jur. 360 ; 135 E. R. 1172 ; 
om. Geraud v . Richmond, 1 New Pract. Cas. 
7 L. T. O. S. 85. 


ations : — Coi _ _ 

I. 242. Reid. Evans v. Roe (1872), L 
*rls v . Baron, [1918] A. C. 1 

34. - 


Williams v. Moss’ Empires, [1915] 3 
~ . R. 7 C. 1\ 138 ; 


- Agreement for work & labour.] — 

contracted with deft., the returning officer 
parliamentary election, to erect the hustings 
before, with alterations, by receiving the wood 
again,” for a specific sum : — Held : deft, was 
1 to put pltf. in peaceable possession of the 
igs after the election, Sc was liable, hs upon 
ach of the contract to return the wood, for 
3ts of the mob, who tore down Sc destroyed the 
ags the moment the election was over, & 
ice was not admissible to show that on 
ius occasions the bastings had been removed 
ae persons constructing them. — Fuller v. 
iick (1849), 18 L. J. Q. B. 236 ; 13 L. T. O. S. 
13 Jur. 561. 

5. Bill of .lading.] — Pltfs. having pur- 

i goods to be shipped from a foreign port on 
rms that payment of the price was to be made 
change for shipping documents, the bill of 
signed upon the shipment was, upon pay- 
of the pnee, indorsed to them. The bill of 
, which contained the usual exception of sea 
. stated that the goods were shipped for 
■ry at Dunkirk on board a vessel lying at 
3 & bound for Dunkirk, with liberty to call 
y ports in any order. The ship, instead of 
3ding direct for Dunkirk, sailed for Glasgow, 

3 lost, with her cargo, off the mouth of the 
by perils of the sea. In an action brought 

»fs. against the shipowners for non-delivery 
goods, evidence was given to show that the 
srs of the goods, at the time when the bill of 
was given, knew that the vessel was intended 
>ceed via Glasgow : — Held : such evidence 
Dt admissible to vary the terms of the bill of 
which imported a voyage direct from Fiume 
nkirk, subject to the liberty to call at any 
of call substantially within the course of 
r oyage. — Leduc v . Ward (1888), 20 Q. B. D. 
57 L. J. Q. B. 379 ; 58 L. T. 908 ; 36 W. R. 

4 T. L. R. 313 ; 6 Asp. M. L. 0. 290, C. A. 

ions .-—Reid. Marge toon v. Glynn, [1892] 1 Q. B. 337. 
d. Leokyv. Ogflvy, GUlanders (1867), 3 Com. Cas. 29 ; 
iaon r. Shaw. 8avi]l 8c Albion Co., [1916] 2 K. B. 783. 


1206. Bond.] — Mease v. Mease (1774), 

1 Cowp. 47 ; 98 E. R. 959. 

Annotations : — Reid. Milboura v. Ewart (1793), 5 Term Rep. 
381 ; Davis v. Gyde (1835), 2 Ad. & El. 623. Menid. 
Baker tJ. Walker (1845), 14 M. Sc W. 465. 


1207. Cognovit.] — Where the language of a 

cognovit is clear Sc free from all ambiguity the ct. 
will not permit its effect to be altered upon an 
affidavit that at the time of executing the cognovit 
other terms were agreed upon, even though those 
terms depended on a subsequent contingency. — 
Anon. (1825), 4 L. J. O. S. K. B. 57. 

1208. Contract of carriage.] — The owner 

of some marble chimney pieces desired to send 
them to London. Messages Sc notes passed between 
him Sc the agent of a railway co. on the subject of 
the terms on which they were to be carried. The 
agent stated, as a condition, that the co. would 
not be responsible for damage to goods sent by 
the railway, unless their value was declared Sc 
they were insured, the rate of insurance being fixed 
at 10 per cent, on the declared value. After some 
delay the agent received a note requesting that the 
marbles might be forthwith sent to London “ not 
insured.” They were sent. Sc suffered damage : — 
Held : the note could not be connected with the 
other communications so as to constitute the 
required contract, Sc the words “ not insured ” 
could not be made the subject of explanation by 

g arol evidence. — Peek v. North Staffordshire 
!<Y. Co. (1863), 10 H. L. Cas. 473 ; 3 New Rep. 1 ; 
32 L. J. Q. B. 241 ; 8 L. T. 768 ; 9 Jur. N. S. 914 ; 
11 W. R. 1023 ; 11 E. R. 1109, H. L. ; revsg. S. 0. 
sub nom. North Staffordshire Ry. Co. v . Peek 


(1860), E. B. Sc E. 986, Ex. Oh. 

Annotations: — Retd. Oliver v. Hunting (1890), 44 Ch. D. 
205 ; Wade v. L. & N. W. Uy., [1921] 1 K. B. 582. Mentd. 
McManus v. L. & Y. Uy. (1859), 4 H. & N. 327 ; Wilton v . 
Royal Atlantic Mail Steam Navigation Co. (1801), 8 
Jur. N. 8. 231 ; Harrison v . L. B. Sc S. C. Ry. (1862), 2 
B. & S. 152 ; Aldridge v. G. W. Ry. (1864). 15 C. B. N. S. 
582 ; Beal v . South Devon Ry. (1864), 3 H. & C. 337 ; 
Gregory v . West Midland Ry. (1864). 2 H. & C. 944 ; 
Hodgmon v . West Midland Uy. (1864), 5 B. Sc S. 173 ; 
Robinson v . G. W. Ry. (1865), Har. Sc Ruth. 97 ; Rooth 
v. N. E. Ry. (1867), 15 L. T. 624 ; Alexander v. Malcolmson 
(1869), 20 L. T. 930 ; Gann v. Johnson (1871), L. R. 0 C. P. 
461 ; Glenlster v. G. W. Ry. (1873), 29 L. T. 423 ; Cohen 
v. G. E. Ry. (1876), 45 L. J. Q. B. 298 ; Harris v. G. W. Ry. 
(1876), 1 Q. B. D. 515 ; Doolan r. Mid. Ry. (1877), 2 App. 
Cas. 792 ; Lewis v. G. W. Ry. (1877), 3 Q. B. D. 195; 
Stevens v. L. B. 8c S. C. Ry. (1877), 42 J. P. 70 ; Foreman 
v. G. W. Ry. (1878), 38 L. T. 851 ; Ashendon v. L. B. Sc 
S. O. Ry. (1880), 5 Ex. D. 190 ; Hill v . L. Sc N. W. Uy. 
(1880), 42 L. T. 513 ; M. S. Sc L. Ry. v . Brown (1883), 8 
App. Cos. 703 ; Dickson t>. G. N. Ry. (1880), 18 Q. B. D. 
176 ; G. W. Ry. v. MoCarthy (1887), 12 App. Cas. 218 ; 
Shaw v . G. W. Ry., [1894] 1 Q. B. 373; Wilkinson v. 
L. Sc Y. Ry., [1907] 2 K. B. 222 : Williams v. Mid. Ry. 
(1907), 98 L. T. 81 ; Re North Western Rubber Co. Sc 
Httttenbach, [1908] 2 K. B. 907 ; Marriott v . Yeoward. 
[19091 2 K. B. 987 ; Sutcliffe v. G. W. Uy., [1910] 1 K. B. 
478; Belfast Ropework Co. v. Busholl, [1918] 1 K. B. 210 ; 
G. N. Ry. v. L. E. P. Transport Sc Depository, [1922] 2 
K. B. 742. 


1209. .] — A., by parol, made arrange- 

ments with defts., a railway co., to convey cattle 
for him to K. station. He at the same time, with- 
out noticing its contents, signed a consignment 
note, by which the cattle were directed to be taken 
to E., an intermediate station on the line to K. : — 
Held : parol evidence was admissible to show that 
defts. had agreed to carry on the cattle to K., as 
it did not contradict but only supplemented the 
written contract. — M alp as v. London Sc South 


. ; Bond.} — Deft, agreed by 

iat upon pltfs. assigning to hire 
olicy for £5,000, he would pay 
3,000 ; Sc in suing deft, for the 
pltfs. averred that the policy 
as to receive was one for £3,00C 
not £5,000, as deft, well knew : 
• the written contract could 
varied by paroL — Bank os 
Canada v. Boulton (1850), 


7 U. C. R. 235.— CAN. 


d. Declaration .} — An action 

was brought by L. Sc R. to recover the 
amount of an accident policy. After 
the policy was Issued pltfs. signed Sc 
registered a declaration to the effect 
that the partnership of McL. Bros. Sc 
Co. had been dissolved by mutual 
consent. Sc they also signed Sc regis- 


tered a declaration of a new partner- 
ship under the same name, comprising 
pltfs. only. At the trial pltfs. tendered 
oral evidence to prove that these 
declarations were incorrect : — Held : 
such evidence was inadmissible.— 
Caldwell v. Accident Insurance 
Co. of North America (1895),. 24 
S. C. R. 263.— CAM. 
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Western Rt. Co. (1866), L. R. 1 C. F. 886 $ Har. 
ft Ruth. 227 ; 86 L. J. 0. P. 166 ; 13 L. T. 710 ; 12 
Jur. N. 8 . 271 5 14 W. R. 891. 


Annotations 
140. “ 


Retd. Johnson v. Appleby (1 87 4), 43 L^J ,O.P. 

Mentd. Lord Mid. Ry. (1807), L. R. f 


20.P. 339. 


1210. Contract for publishing.]— At the 

request of M., deft., the proprietor of certain 
railway time-tables, signed an order in these terms, 
M. also signing : “ Insert my advertisements for 
one year in H.’s Local Time Tables, the Great 
Northern,” & six others named ; “ Charge for 
insertion to be 10a. each monthly book.” Pltf.’s, 
H.’s, time-tables consisted of separate books, 
published monthly, one for each of the seven rail- 
ways. Pltf. did not employ M. to obtain orders 
for him, but on such as he obtained allowed him a 
commission. M. brought deft.’s order to pltf., 
who approved it. So allowed M. his commission 
So having inserted the advertisements for a whole 
year in each of the seven separate books brought 
his action against deft, to recover at the rate of 
70a. a month. At the trial it was proposed on 
the part of pltf., to ask deft, what representations 
M. had made to him to induce him to enter into 
the written contract deft.’s contention being that 
he was only liable for 10a. per month in respect of 
one advertisement in one book : — Held : the effect 
of 'the evidence would be to vary a written contract 
So therefore it was inadmissible. — Hotson v. 
Buowne (1860), 9 0. B. N. S. 442 ; 30 L. J. 0. P. 
106 ; 9 W. R. 233 ; 142 E. R. 174 ; sub nom. 
Brown v. Hotson, 7 Jur. N. 8. 633. 

1211. Deed to lead uses.] — A deed to lead 

the uses of a fine cannot be controlled except by 
matter in writing, but if the fine varies from the 
deed parol evidence may be given that it was 
intended to be to other uses. — Rutland (Countess) 
v. Rutland (Earl) (1604), Cro. Jac. 20 ; 79 
E. R. 23 ; sub nom . Rutland’s (Countess) Case, 
6 Co. Rep. 26 b. 


Annotations ; — Consd. Houghton v. Tate (1829), 3 Y. & J. 
486 ; Cock* v. Nash (1832), 9 Bing. 341. Reid. Dodd v. 
Ellington (1015), 1 Roll. Hop. 41 ; Havergilr. Hare (1610), 
3 Bulat. 250; Stanllton v. Stapilton (1739), 1 Atk. 2; 
Doe d. Odiarao v. Whitehead (1759), 2 Burr. 704. 


1212. .] — Where there is a deed to 

lead the uses of a recovery, a parol averment that 
the recovery was suffered to other uses, is in- 
admissible. — Tregany v. Fletcher (1697), 1 
Ld. Raym. 164 ; 2 Salk. 676 ; 91 E. R. 1000. 

1218. — Deed of revocation.] — Shales 

v. Barrington (1718), 1 P. Wms. 481 ; 24 E. R. 
481, L. 0. 

Annotation: — Mentd. Leman v. Alio (1753), Amb. 103. 

1214. Deed of trust.] — Lake v. Philips & 

Lake (1637), 1 Rep. Ch. 110 ; 21 E. R. 622. 

1216. Founding a charity.] — By an 

indenture, dated Dec. 3, 1761, nineteen trustees 
were appointed of a Methodist chapel at Birstal, 
then recently erected So built by subscription, So 
described as being in the possession of one J. N., 
to hold the same upon trust to permit John 
Wesley during his life, So after his death to permit 
Charles Wesley, So after his death to permit W. G. 
to appoint the preacher, So after the death of the 
survivor, upon trust, “ that the trustees, or the 
major part of them, should at all times thereafter, 
monthly or oftener, at their discretion, nominate 
So appoint one or more fit person or persons to 

S reach So expound God’s Holy Word in the said 
ouse in the same manner as near as might be as 
God’s Holy Word was then preached So expounded 
therein.” In 1782 the then trustees of the charity 
executed a deed, purporting to vary the trusts 


already declared by the deed of 1761 relating to the 
appointment of preachers. The mode pf appoint- 
ment of preachers prescribed by the deeds of 1761 
So 1782 was, it was alleged, contrary to the general 
rules So regulations So systems of Methodism, as 
founded So always adopted by John Wesley, 
whereby the appointment of preachers was abso- 
lutely vested in a body called the Conference. On 
an information filed by relators in 1863, to have 
the deeds of 1761, 1782, So subsequent deeds 
corrected, on the ground that they did not 
sufficiently declare or adequately provide for the 
paramount objects of the charity, So to have the 
trusts declared upon the footing of So consistently 
with the present system of Methodism, which 
gave the right of appointment of preachers to the 
Conference : — Held : the terms of the trust deed 
of 1761 were sufficiently clear So unambiguous, Ss 
extrinsic evidence could not be let in to show that 
they were inconsistent with the general system of 
Methodism. 

Where parol evidence is tendered for the purpose 
of varying or contradicting the terms of a written 
deed, it will not be admitted. But where such is 
tendered to enable the ct. to understand in what 
sense certain words are used in a deed, it is 
admissible. — A.-G. v. Clapham (1856), 4 De G. M. & 
G. 691 ; 3 Eq. Rep. 702 ; 24 L. J. Ch. 177 ; 24 
L. T. O. S. 246 ; 19 J. P. 54 ; 1 Jur. N. 8. 505 ; 
3 W. R. 158 ; 43 E. R. 638, L. C. 


Annotation : — Retd. G. W. Ry. & Mid. Ry. v. Bristol Corpn. 

(1918), 87 L. J. Ch. 414. 

1216. Settling land.] — A. by will 

dated Dec. 31, 1904, gave £500 to trustees upon 
trust to purchase land to be added to glebe of 
parish church. The will stated that the bequest 
was made “ in pursuance of the express wish of 
my wife,” his wife having died in 1896. In 1905, 
he purchased a piece of land in the parish for £376, 
So had it conveyed to trustees to be added to the 
glebe. The deed recited that the land was so 
bought So conveyed in memory of testator’s wife. 
In 1911 testator made a codicil which gave certain 
additional legacies So in all other respects con- 
firmed his will. He died in 1913 : — Held : both 
will So deed clearly expressed the motive So object 
of the respective gifts, So they were not the same. 
Parol evidence was not admissible to vary their 
construction. — Re Aynsley, Kyrle v. Turner, 
[1915] 1 Oh. 172 ; 84 L. J. Ch. 211 ; 112 L. T. 433 ; 
31 T. L. R. 101 ; 59 Sol. Jo. 128, 0. A. 

1217. Lease.] — Lawson v. Laudb (1761), 

Dick. 346 ; 21 E. R. 303. 

1218. .] — Crawford v. White City 

Rink (Newcastle-on-Tyne), Ltd. (1913), 29 
T. L. R. 318 ; 57 Sol. Jo. 357 ; 77 J. P. Jo. 
111 . 

1219. Marine Insurance policy.] — Pltf., who 

had purchased a cargo which was ready to be 
loaded at Quebec, effected an insurance in the 
usual form at So from New York to Quebec, during 
her stay there, So thence to a home port “ on 
profit on cargo,” beginning the adventure on 
the goods from the loading thereof aboard the said 
ship. The ship, which was at the time of effecting 
the policy on the voyage from New York to 
Quebec, was lost before she reached that port. 
The declaration set out certain correspondence, 
showing that pltf. intended to insure the loss of 
his profit by the ship being lost before arriving at 
Quebec, So alleged that the correspondence So the 
nature of the risk intended to be covered were 
explained to defts. before they subscribed the 
policy, So that the premium was at a higher rate 
than would have been charged for an insurance 
from Quebec homewards, or on goods for the 
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voyage : — Held : these facts could not be looked 
at to alter the nature of the contract. 

Extrinsic evidence cannot be adduced to show 
that what purports to be an insurance on goods is 
an insurance on the ship, there being no ambiguity 
in the words of the policy, & no reference in it to 
any such extrinsic evidence. — Halhead v. Young 
(1856), 6 E. & B. 312 ; 26 L. J. Q. B. 290 ; 2 
Jur. N. S. 970 ; 4 W. R. 530; 119 E. R. 880. 
Annotation : — Mentd. Chope v. Reynolds (1859), 5 C. B. N. S. 

642. 

1220. Prenuptial agreement.]-— On Apr. 1, 

1845, J. wrote as follows to H. : “ I will still adhere 
to my last proposition, viz., to allow E. (J.’s 
daughter) £100 per annum , &, if you like the 
situation, one of my houses to reside in, & at my 
decease she shall be entitled to her share in what- 
ever property I * may die possessed of .” H. 
married the daughter, & received the £100 per 
annum during the life of J., who died in 1859, 
leaving his widow, one son & the daughter sur- 
viving. By his will he devised & bequeathed 
certain real & personal property upon trusts, giving 
his daughter a life-interest in one-third of all the 
property, & a contingent interest only in the other 
two-thirds. By a codicil he bequeathed her an 
annuity, but less than those which he gave to his son 

6 widow. A bill was filed by the daughter & her 
husband, praying a declaration that, by virtue of 
the letter of Apr. 1, 1845, she was entitled to one 
equal third of the testator’s real & personal 
estate : — Held : inasmuch as the testator had 
used a videlicet in the letter, parol evidence as to 
it was inadmissible. — Laver v. Fielder (1862), 
32 Beav. 1 ; 1 New Rep. 188 ; 32 L. J. Ch. 365 ; 

7 L. T. 602 ; 9 Jur. N. 8. 190 ; 11 W. R. 245 ; 55 
E. R. 1. 

Annotations: — Mentd. Keays v. Gilmoro (1874), 22 W. R. 

465 ; Re Alien, Hinoks v. Allen (1880). 49 L. J. Ch. 553 ; 

Re Flckus, Farina v. Fickus, 11900] 1 Ch. 331. 

1221. Release of debt.] — To an action of 

debt on bond against one of two obligors, deft, 
pleaded that pltf., by a deed of release under seal, 
released his co-obligor. Pltf. replied that the 
release was executed by him with the consent & 
at the request of deft., & on an express promise & 
undertaking by him that the release should not 
operate to discharge deft, from, or in any way 
prejudice pltf.’s rights or remedies against deft, 
m respect of, the bond : — Held : the replication 
was bad, as pltf. could not by a parol averment 
vary the terms of an instrument under seal. — 
Cocks v. Nash (1832), 9 Bing. 341 ; 2 Moo. & S. 
434 ; 2 L. J. C. P. 17 ; 131 E. R. 643. 

Annotation: — Mentd. Toode v . Johnson (1856), 11 Exoh. 

840. 

1222. Sale of goods.] — Tidcombe v. 

Cholmley (1701), Colles, 166 ; 1 E. R. 232, H. L. 

1223. .] — Deft., by a written contract, 

agreed to sell pltf. 60 tons of “ Ware potatoes,” 
at £5 a ton. It appeared in evidence that in the 


neighbourhood three qualities of potatoes were 
known, “ Wares, Middlings, & Chats, Wares being 
the largest & best : — Held : evidence was not 
admissible to show that pltf. had in fact contracted 
for th# sale to him of a particular kind of Ware 
potatoes, viz, “ Regent’s Wares,” while those 
offered to him by deft, were of an inferior kind, 
viz. “ Kidney Wares.” — Smith v . Jeffryes (1846), 
15 M. & W. 561 ; 15 L. J. Ex. 325 ; 7 L. T. O. S. 
231 ; 153 E. R. 972. 

Annotations : — Reid. McDonald v. Longbofctom (1859), 5 
Jur. N. S. 1102. Mentd. Kirchner v. Venus (1859), 12 
Moo. P. C. C. 361. 


1224. .] — A. agreed by parol with B.’s 

agent to purchase flour from B. to be of the same 
quality as certain flour which B. had previously 
sold to M. Shortly after a “ bought note ” was 
sent to A., which described the flour as XS. A. 
tried the flour, found it bad, & complained of it, 
but subsequently used some more of it. The 
flour was XS flour, but inferior to that sold to M., 
which was XSS flour. A. paid under protest for 
the flour delivered to him & brought his action 
against B. for not delivering to him flour of the 
quality of that sold to M. but worse flour : — Held : 
the contract having been reduced into writing, 

S arol evidence could not be given to show that the 
our bought was any other than XS flour. — 
Harnor v. Groves (1855), 15 C. B. 667 ; 24 
L. J. C. P. 52 ; 24 L. T. O. S. 215 ; 3 W. R. 168 ; 
3 C. L. R. 406 ; 139 E. R. 587. 

1225. .] — On a sale of goods, a sale 

note having been given, with a certain description, 
relied on as a warranty, evidence is not admissible 
to show that they were to be bought as they were. 
— Schweir v . Thorns (1862), 3 F. & F. 243, N. P. 

1226. .] — Neither a pltf. nor a deft. 

can at law avail himself of a parol agreement to 
vary or enlarge the time for performing a contract 
previously entered into in writing, & required so 
to be by the Stat. Frauds. — Hickman v. Haynes 
(1875), L. R. 10 0. P. 598 ; 44 L. J. C. P. 358 ; 
32 L. T. 873 ; 23 W. R. 872. 


Annotations : — Conid. Levey v . 

688. Retd. Plevins v. Downin 

Morrell v . Studd & Millington, . , 

Sc Boningtons v. North Western Cachar Tea Co., etc., 
[19231 A. C. 48. Mentd. Morris v. Baron, [1918] A. C. 1 ; 
Hartley v. Hymans, [1920] 3 K. B. 475. 


1227. .] — Mercantile Agency Co., 

Ltd. v . Flitwick Chalybeate Co. (1897), 14 


T. L. R. 90, H. L. 

1228. Sale of land.] — By a written agree- 

ment between pltf. & deft., pltf. agreed to sell, So 
deft, agreed to purchase, upon the terms stated, 
a certain property called the L. estate ; So by the 
same agreement deft, agreed to sell, & pltf. agreed 
to purchase another estate, called the H. estate ; 
& it was not expressed that the two contracts 
were to be dependent on each other. # Deft, was 
eventually unable to make a good title to the 
H. estate : — Held : evidence aliunde was not 


12221. Sale of Goods.]-— Evi- 

dence tending to vary a written contract 
cannot be received where the delta, are 
seeking a remedy in damages, by 
reduction in price, for breach of con- 
dition or warranty. Sc the remedy was a 
purely common law one. The authori- 
ties which would permit such evidence 
to be given in an action for specific 
performance, or to rescind a contract, 
are not applicable. — Howard v . 
Christos (1900), 33 N. S. R. 367.— 
CAN. 

1222 ii. .] — Wilson v. 

Windsor Foundry Co. (1900), 33 
N. 8. R. 21; affd., 31 8. C, R. 381.— CAN. 

. 1282 hi. Defts. agreed 

to purchase 3,000 maunds of copper, 


July shipment, & on Aug. 13, defts. 
entered into a contract with pltfs. to 
sell to them 750 maunds out of this 
copper. The bought-&-sold notes, 
forming the contract between pltfs. 
& defts., corresponded one with the 
other, Sc constituted a contract for 
delivery of 750 maunds conditional on 
arrival within four months. Fifteen 
hundred maunds or thereabouts of 
this copper arrived within the time 
mentioned in the contract between 
pltfs. Sc defts. Defts. delivered to 
pltfs. 375 maunds 6 obit tacks of eopper 
within time. Sc mad® no further 
delivery to pltfs., no other shipment of 
the copper contracted for arriving 
within tune. In a suit brought by 
pltfs. to recover damages for breach of 


ontraot to deliver, defts. sought to 
how by oral evidence that the contract 
iras for delivery of 750 maunds, if 
ne-fourth of each of the successive 
nivals should, in the aggregate, 
mount to 750 maunds :~~Hetd : such 
vidence was inadmissible.— -Jadu Rai 
. Bhubotakan Nundy (1889), I. L. R. 
7 Calc. 173.— IND. 

12281. Sale of land.}—; Pltf. paid 

aonoy to defts. under a written con- 
ract for the purchase of land from 
efts., upon terms Sc condlUons set out 
i writing. Pltf. sought the return of 
is money alleging that he was one of a 
umber of persons, called a 
*? were to buy a tract o ftond born 
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Deeds and Other Instruments. 


Sect. 4. — Admission of extrinsic evidence: Sub-sects, 
2 #3,] 

admissible to show that it was the real intention 
of the parties that the agreement should take 
effect on the basis of a mutual exchange. — Oroome 
v. Lediabd (1834), 2 My. & K. 251 ; 3 L. J. Oh. 
98; 39 E. R. 940, L. 0. 

Annotation : — Mentd. Mainland v Upjohn (1889), 41 Ch. D. 
126. 

1229. .] — T. agreed to sell to C. 

certain freehold houses, & to make a good market- 
able title. On investigation of the title it appeared 
the houses were part of a property which had 
been sold by a building society in lots, subject 
to stringent restrictive covenants which were 
admitted to make the title not a marketable one. 
T. having declined to procure a release of the 
covenants, C. brought an action to recover back 
his deposit. T. adduced evidence that C. knew 
of the restrictions at the time of the contract, & 
the jury found that he did : — Held : this evidence 
could not be admitted to modify the terms of the 
express contract. — Cato v. Thompson (1882), 9 
Q. B. D. 010 : 47 L. T. 491, 0. A. 

Annotations: — Reid. Kills v. Rogers (1885), 29 Ch. D. 661 ; 
May v. Platt, 119001 1 Ch. 616 ; Alderdale Estate Co. v. 
McGrorv, [1917] 1 Ch. 414. Mentd. Ashbumor v. Sowell, 
[1891] 3 Ch. 405 ; Rudd v. LasoeUes, [1900] 1 Ch. 815 ; 
Halkett v. Dudley, [1907] 1 Ch. 590; Simpson v. Gilley 
(1922), 92 L. J. Ch. 194. 

1230. Where fraud alleged.] — Irnham (Lord) v . 
Child (1781), 1 Bro. C. C. 92 ; Dick. 554 ; 28 
E. R. 1000, L. C. 

Annotations: — Gonid. Townsbond v. Stangroom (1801), 6 
Vds. 328 ; Be Marlborough, Davis v. Whitohoad, [1894] 
2 Ch. 133. Refd. Cripps v. Joe (17* U 4 Bro. C. C. 472 ; 
Squire v. Campbell U836), 1 My. & Cr. 459. Mentd. 
Bonnett v. Sadler (1808), 14 Ves. 526 ; Fowler v. Fowler 
(1859), 4 De G. & J. 250; Jervis r. Berridgo (1873), 8 
Ch. App. 351. 

1231. .] — There is only one case, that of 

fraud, where a deed can be avoided by parol 
testimony (Best, J.). — Doe d. Roberts v . Roberts 
(1819), 2 B. & Aid. 307 ; 100 E. R. 401. 

Annotations: — Mentd. Doe d. Gamons v. Knight (1826), 5 

B. & O. 671 ; Prole v. Wiggins (1836), 3 Bing. N. C. 230 ; 
Doe d. Williams v. Lloyd (1839), 5 Bing. N. O. 741 ; Bessey 
v. Windham (1844), 6 Q. B. 166 ; Phillpotts v. Phillpotts 
(1850), 10 C. B. 85 ; Bowes v. Foster (1858), 2 H. & N. 
779. 

1232. .] — The terms of a written undertaking 

cannot be varied by parol, unless there is fraud. — 
Hills v, Warner (1833), 1 Dowl. 080. 

1233. .] — The rule of law is clear, that 

where a contract between parties had been reduced 
to writing, you cannot add to or diminish from its 
therms by evidence of what took place at the time 
it was entered into. If, however, any fraudulent 
representation had been made by pltf. as an 
inducement to deft, to enter into the agreement, 
such evidence might then be admissible m order 
to lay a ground for relieving deft, from its terms 
on the score of fraud. But no parol evidence can 
be given to establish a warranty not expressed in 
the instrument itself (Parke, B.). — Chanter v. 
Hopkins (1838), 4 M. & W. 399 ; 1 Horn & H. 
377 ; 8 L. J. Ex. 14 ; 3 Jur. 58 ; 150 E. R. 1484. 
Annotations : — Refd. Lloyd v. Sturgeon Falls Pulp Co. 

(1901), 85 L. T. 162. Mentd. Shepherd t>. Pybus (1842), 


sxton (1847). 4 C. B. 899 ; Pott v. Flather 
t. 735 ; Hall v . Condor (1857), 2 C. B. N. S. 
z v. Bunnett (1857), 1 C. B. N. S. 613 ; Ripley 


3 Man. Sc G. 868 ; Oliphant v. Bayley (1843), Dav & Mer. 
373 ; Camao v. Warriner (1845). 1 C. B. 356; Pacific 
- 16M.5 cW. 783 ; 


Steam Navigation Co. v. Lewis i 
Parsons v. Sexton ' 

<1847), 11 Jur. 

22 : Pridoaux v . _ 

v, Lorden (i860). 2 L. > T. 154 ; Bannorman v. 

(1861), 31 L. J. C. P. 28 ; Emmerton v. Mathews t 

7 H. Sc N. 586 : Stuoler v . Bally (1862), 1 H. & C. 405 ; 
Turner v. Mucklow (1862), 6 L. T. 690 ; Az6mar v, Casella 
(1867), L. R. 2 C. P. 677 ; Chalmers v. Harding (1868), 17 
L. T. 571 : Jones v. Just (1868), L. R. 3 Q. B. 197 ; Red- 
head v. Mid. Ry. (1869), 9 B. Sc S. 519 ; Osborn v. Hart 
(1871). 23 L. T. 851 ; R. t>. Middleton (1873), L. R. 2 
C. C. R. 38 ; Watts v. Stevens, [1906 J 2 K. B. 323 ; Bristol 
Tram., etc.. Carriage Co. v . Flat Motors, [1910] 2 K. B. 
831 : Manchester Liners v. Rea, [1922] 2 A. C. 74. 

1234. Where Illegality alleged.] — It is an inflexible 
rule, not to admit parol evidence to contradict a 
written instrument, unless the consideration be 
illegal. — W oodbridge v . Spooner (1819), 3 B. 
& Aid. 233 ; 1 Chit. 001 ; 100 E. R. 047. 

Annotations : — Apld. Stott v. Fairlamb (1883), 52 L. J. Q. B. 
420. Reid. Moseley v. Hanford (1830), 5 Man. & Ry. K. B. 
607 ; Solly v. Hinds (1834), 4 Tyr. 305 ; Abbot v. Hend- 
ricks (1840), 2 Scott, N. R. 183 : Brown v. Langley (1842), 
~ Fletcher v. Fletcher (1844), 


12 L. J. C. P. 62. Mentd. 

4 Hare, 67 ; Hulse v. Hulse (1856), 17 C. B. 711. 


1235. .] — The general rule of evidence, that 

parol evidence cannot be admitted to contradict 
or vary a written document does not apply to a 
bond apparently legal, & when it is suggested that 
the bond itself is colourable only, & that the real 
agreement between the parties was illegal, facts 
are clearly admissible to show what the real 
transaction was. — Greville v . Attkins (1829), 
9 B. & C. 462 ; 4 Man. & Ry. K B. 372 ; 109 E. R. 
172. 


1236. When document torms no part of con- 
tract — Rule as to admissibility not applicable — 
Evidence of circumstances attending signature 
admissible.] — Parol evidence cannot be said to be 
improperly admitted as contradicting or varying 
a written agreement, when it relates to the cir- 
cumstances under which pltf.’s name was appended 
to a document which was no part of the agree- 
ment, but which was placed before him for signa- 
ture by deft, after the agreement was concluded. — 
Bank of Australasia v . Palmer, [1897] A. 0. 
540 ; 00 L. J. P. 0. 105, P. C. 

Collateral documents.] — See Sub-sect. 11, G., 
post. 

Showing status of contracting party — Whether 
principal or agent.]— See Agency, Vol. I., p. 037, 
Nos. 2591-2012. 

Statements by auctioneers.] — See Auction & 
Auctioneers, Vol. III., p. 17, Nos. 124-127. 

Where terms ambiguous.] — See Sub-sect. 4, 
post. 


Sub-sect. 3. — To Add Terms. 

Whether evidence of usage admissible to add 
terms.] — See Custom & Usages, pp. 40-42, Nos. 
444-409, ante. 

1237, Whether evidence admissible.] — To add 
anything to an agreement in writing by admitting 
parol evidence, which would affect land, is not 

• 


agreement that “If the syndicate failed 
to fill/* that Is if there were not a 
euffloient number of persons procured 
to enter into the agreement to purohase 
the whole tract, “ we should get our 
money back at once.” : — Held : oral 
evidence of such agreement could not 
be given as It oontradioted a distinct 
term of the written instrument. — 
Carter v . Canadian Northern By. 
Co. (1911), 18 0. W. H. 42 : 1 O. W. N. 

iP ik 3 °* Wt N * 630 ; 84 R * 370 ’ 


PART HI. SECT. 4, SUB-SECT. 3. 


1237 i. Whether evidence admissible .] 
— To a legal mtge. pltf. endeavoured 
to add a charge made by means of a 
memorandum in a bill book & parol 
evidence that it was to be added to the 
security : — Held : this could not be 
done.— C ayley r, McDonell (1851), 
8 U. C. R. 454. — CAN. 


1287 ii. .] — Evidence of an agree- 

ment is not admissible if it would add 


to a written agreement. Sc is not 
oollateral thereto. — McKenzie v. 
McGLAtTOHUN (1885), 8 O. R. 111. — 
CAN. 

1237 iii. .] — Evidence cannot be 

admitted to prove a contemporaneous 
oral stipulation varying, adding to, or 
subtracting from, the terms of a written 
oontraot. — Dacmoddkk Pair r. Kaim 
Taridar (1879), I. L. R. 5 Calc. 300 ; 
4 C. L. R. 419.— IND. 

1237 Iv. .] — By a release the 




Part III. — Interpretation of Deeds and Non-Testament ary Instruments. 313 


only contrary to Stat. Frauds, but to the rule of 
common law before that statute was in being 
(Lord Hardwicks, 0.)* — Parteriche v. Powlet 
(1742), 2 Atk. 383 ; 20 E. R. 832, L. 0. 
Annotations: — Retd. Stowell v. Robinson (1837), 3 Bing. 

N. C. 928. Mentd. Hudson v. Carmichael (1854), Kay, 

613 ; Powys v. Blagrave (1854), 4 De G. M. 8c G. 448 ; 

Powys v, Blagrave (1854), 2 W. U. 700. 

1238. .1 — You cannot by parol add anything 

to what was the real agreement at the time, after 
that has been correctly reduced into writing 
(Graham, B.). — Omerod v . Hardman (1801), 5 
Ves. 722 ; 31 E. R. 825. 

Annotations : — Mentd. Scarisbrick t>. Skelmersdale (1840), 

4 Y. & C. Ex. 78 ; Wilbraham v. Scarisbrick (1847), 1 

H. L. Gas. 167. 

1239. .] — It has been frequently held to be 

a settled rule that nothing parol shall be received 
in addition to any agreement which has been re- 
duced into writing (Thomson, O.B.). — Hope v. 
Atkins (1814), 1 Price, 143 ; 145 E. R. 1358. 

124-0. .] — Smith v. Doe d. Jersey, No. 724, 

ante . 

1241. .] — Rogers v . Hadley, No. 1193, 

ante . 

1242. Evidence must be clear & precise.] — 

Where an oral statement is attempted to be super- 
added to a written contract the evidence as to 
such statement must be clear & precise. — Thomson 
v. Simpson (1870), 5 Ch. App. 059 ; 39 L. J. Ch. 
857 ; 22 L. T. 898 ; 18 W. R. 1090, L. C. Sc L. JJ. 
Annotation : — Mentd. Citizens’ Bank of Louisiana v. National 

Bank of New Orleans (1873), L. R. 6 H. L. 352. 

1243. Hire of animal — Note of agreement 

stating time Sc price.] — At the time of hiring a 
horse a note of the agreement was made stating 
the time Sc the price. Pltf. was not precluded 
from proving by parol evidence additional terms 
of agreement. — Jeffery v. Walton (1810), 1 
Stark. 207, N. P. 

Annotations : — Retd. Ford v. Yates (1841), 2 Man. & G. 549 ; 

Malpas v. L. & S. VV. Ry. (1866), L. It. I C. 1*. 336. Mentd. 

BaiUio v. Jay (1859), 7 W. R. 283. 

Purchase of animals — Parol evidence of 

warranty when written memorandum.] — See 

Animals, Vol. II., p. 204, Nos. 422-424. 

1244. Date of letter.] — A person, after he 

became bkpt., Sc before he had got liis certificate, 
called at the office of his attorney to whom he was 
indebted, Sc wrote there, the attorney not being 
at home, a letter promising to pay him a sum of 
£100. The only signature was a flourish of the 
pen, which it was contended by pltf. formed the 
letter M., the initial letter of deft.’s name : — Held : 
if it was an M., it was not a sufficient signature 
under 0 Geo. 4, c. 10, s. 131. Seinble : if such a 
letter be without date, the time when it was 
written cannot be proved by parol evidence. — 
Hubert v. Moreau (1827), 2 C. Sc P. 528; 12 
Moore, C. P. 210 ; 5 L. J. O. S. 0. P. 50. 

Annotations: — Refd. Lobb v. Stanley (1844), 5 Q. B. 574 ; 

Grant v. Maddox (1846), 15 L. J. Ex. 104. 

1245. .] — In an action for work Sc labour, 

where it appears that the work was done under a 
written agreement, which is inadmissible in 


evidence for want of a stamp, parol evidence is 
not receivable to show that there was extra work 
done, not included in the original agreement ; 
nor will the judge look at the contract for this 
purpose. — Buckstoneu. Cornish (1844), 8 Jur. 40. 

1246. .]— L. wrote a letter to the owner, 

offering to take a farm on certain terms Stated, 
nothing being said as to game. The letter was 
not signed by either party, but a copy was ex- 
changed, Sc L. entered into possession, L. having 
afterwards shot a hare on the farm, was summoned 
by the landlord ; but the justices held that as the 
lease was in writing, nothing could be added to it 
by parol evidence, Sc refused to hear evidence as 
to other terms alleged by the landlord to have been 
agreed upon : — Held : as there was some evidence 
of an agreement in writing, the effect of which was 
to leave the tenant the right of sporting, the 
decision of the justices could not be interfered 
with. — Butler v. Lord (1800), 24 J. P. 390, 

1247. Sale of land.] — Goss v. Nugent 

(Lord), No. 1185, ante. 

1248. .] — The law prohibits generally 

if not universally the introduction of parol evidence 
to add to a written agreement whether respecting 
or not respecting land, or to vary it (Knight 
Bruce, L.J.).— Martin v . Pycroft (1852), 2 
De G. M. Sc G. 785 ; 22 L. J. Oh. 94 ; 20 L. T. O. S. 
135 ; 10 Jur. 1125 ; 1 W. R. 58 ; 42 E. R. 1079, 
L. JJ. 


Annotations : — Consd. Price v. Ley (1863), _4 
- Ch. 378. 


. Gift. 235. 
Mentd. Jervis 


Reid. North v . Loomos, [1919] 1 

v. Berridge (1873), 8 Ch. App. 351 

1249. Sale of goods.] — C hanter v. Hopkins, 

No. 1233, ante . 

1250. ,] — Pltf. sent two pipes of wine 

to a customer on a written order, & by a specified 
conveyance ; but the order did not state the price ; 
one pipe, the subject of that action, was lost by 
the negligence of deft., the carrier : — Held : the 
price could not be supplied by parol evidence. — 
Morgan v . Sykes (temp. 1834-42), cited in 3 Q. B. 
at p. 480. 

1251. .]— Hickman v. Haynes, No. 

1220, ante . 


1252. Agreement inter partes — To show 

other persons parties to it.] — It is questionable 
whether in the case of an agreement inter paries 
parol evidence is ever admissible for the purpose 
of showing other persons to be parties to it. — 
Robinson v. Rudkins (1850), 20 L. J. Ex. 50. 

1253. Lease — Addition of restrictive cove- 


nant.] — T. agreed in writing to take an underlease 
of two of six houses, held under one lease subject 
to existing tenancies, the covenants to be similar 
to those in the original lease. T. died before the 
underlease was executed, but there was some evi- 
dence to show that he had seen Sc approved of a 
draft of the underlease which contained a covenant, 
not in the original lease, against carrying on tho 
business of a grocer in either of the houses. The 
tenant of one of the other four houses had an agree- 
ment for a lease to contain the restrictive covenant. 


oxor8. of R. released tho partners from 
all claims whatever in respect of 11. *s 
share, & all consideration for that 
release was stated in the document 
to be a lump sum, on payment of 
which, under the writing, all claims 
arising out of the old partnership 
ceased 8c determined. An oral agree- 
ment was sought to be proved which 
added another term to the considera- 
tion for release in respect of the past 
accounts, the continuance of a one-anna 
share in the partnership : — HeSt : such 
agreement was not a purely collateral 
or additional agreement, but was an 
addition to the terms of a contract 


that had been reduced to writing, 8c 
was inconsistent with those terms 8c 
inadmissible. — Cowasji Ruttonji 

LlMBOO WALLA. V. BtTRJpRJI RUflTOMJI 

Limboowalla (1888), I. L. R. 12 Bom. 
335.— IND. 

e. Certificate of registrar.] — A 

certificate of the registrar Is sufficient 
oven though he does not certify that 
ho was the registrar of the county in 
which the lands lie, 8c it can be shown 
by extrinsic evidence that he was the 
registrar of the county. — D ob d. 
McKenzie t>. Mosher (1874), 2 Pug. 
355.— CAN. 


f, .] — A certificate of the 

oknowlcdgment of a deed taken 
efore a notary public was headed 
'rovinco of N, B., Sc stated that the 
otary had set his hand & affixed his 
sal thereto at J., in tho province 
(eld : if the certificate was defective in 
ot stating that the notary was 
ssident in the province at the time, 
hat fact could be supplied by evidence. 
-Doe d. Seely v. Herrington 

i ooq v ot XT n It AQ.V CAM. 


Power of attorney A — Serre 

Dit St. Jean v. Metropolitan Bank 
(1876), 21 L. C. J. 207.-— CAN. 
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On bill filed against T/s administrator for specific 
performance of the agreement, & a declaration that 
T. had accepted the underlease in the form of the 
draft ; — Held : the administrator could not be 
compelled to accept an underlease containing the 
restrictive covenant. — Snelling v. Thomas (1874), 
L. R. 17 Eq. 303 ; 43 L. J. Oh. 506. 

To prove real or additional consideration.] — 

See Sub-sect. 11, 1)., post. 

To prove payment of consideration.] — See Sub- 
sect. 11, 1)., post. 


Sub-sect. 4. — To explain Ambiguities — Patent 
and Latent. 


Admission of evidence of custom & usages.] — 

See Custom & Usages. 

1254. General rule.] — Watcham v . Bast Africa 
Protectorate, No. 923, ante . 

1255. .] — Parol evidence is admissible to 

explain the terms of an ambiguous written agree- 
ment, but not to extend it. — Stokes v. Moore 
(1780), 1 Cqx, Eq. Cas. 219 ; 29 E. R. 1137. 


Annotations : — Ventd. Ellis v. Smith (1764), 1 Ves. XI; 

Ogilvie t>. Foljambe (1817), 3 Mer. 53 ; Thombury v. 

BevlU (1842), 1 Y. & C. Oh. Cas. 554 ; Caton v. Caton 

(1867), L. R. 2 H. L. 127. 

1250. .] — It is a well-known general rule, 

that extrinsic evidence is admissible to explain a 
written instrument, though not to vary or con- 
tradict it (Bagley, B.). — Megginson v. Harper 
( 1833), 2 Or. & M. 322 ; 4 Tyr. 94 ; 3 L. J. Ex. 50 ; 
149 E. R. 784. 


1257. .] — In order to warrant the admission 

of evidence to explain a written instrument, the 
ambiguity must be latent. 

Where there is a latent ambiguity, the intention 
of the parties to the contract may be explained by 
evidence of the surrounding circumstances 
(Williams, J.). — Way v. Hearn (1802), 13 
0. B. N. S. 292 ; 32 L. J. O. P. 34 ; 0 L. T. 751 ; 
143 E. R. 117. 

1258. Patent ambiguity — Evidence inadmissible.] 
— Altham’s Case (1610), 8 Co. Rep. 150 b ; 77 
E. R. 701. 


Annotations: — Retd. Green v. Home (1693), 1 Salk. 197; 
Miller v. Travers (1832), 8 Bing. 244. Hentd. Lampet’s 
Case (1612), 10 Co. Hep. 46 b ; Whltfcon v . Bye (1618), 
Cro. Jac. 486 ; Trenchard v . Hoskins (1624), Win. 92 ; 
Wiseman v . Cotten (1662), 1 Sid. 185 ; Austin v. Llppen- 
oott (1673), 1 Mod. Rep. 99 ; Brice v . Smith (1737), 
Willes. 1 ; Goodridgre v. Goodridge (1742), 7 Mod. Rep. 
453 ; Walpole v. Cholmondeley (1797), 7 Term Rep. 138 ; 
Doe d. Ellis v . Ellis (1808), 9 East, 382 ; Smith v. Jersey 
(1821), 3 Bit. N. S. 290 ; Doe d. Gord v. Needs (1836), 2 
Gale, 245 ; Bradlangh v. Clarke (1883), 8 App. Cas. 354. 


1259. .] — This is a case of ambiffuitas 

paiens, &, according to the rules of law evidence 
to explain such an ambiguity is not admissible. 
Where there is doubt on the face of the instrument 
the law admits no extrinsic evidence to explain 
it (Tindal, C.J.). — Saunderson v . Piper (1839), 
5 Bing. N. 0. 425 ; 132 E. R. 1103 ; sub nom. 
Sanderson v. Piper, 7 Dowl. 032 ; 2 Am. 58 ; 
7 Scott, 408 ; 8 L. J. C. P. 227 ; 3 Jur. 773. 


Annotations : — Retd. Garrard v. Lewis (1882), 10 Q. B. D. 

30. Mentd. Baker v. Jobber (1840), 1 Man. & G. 212. 

1200. Of intention.] — By a written 

agreement, pltf. undertook -to do work for deft, 
on the houses “ in South Street and Southampton, 
Street/ * It appeared that, at the date of the 
agreement, deft, had land & houses in South 


PART III. SECT. 4, SUB-SECT. 4. 

h. Necessity for ambiguity before 
admission of extrinsic evidence. ] — Where 
a covenant Is joint in unambiguous 
terms, it will bo construed as joint, 
though the Interests of the covenantees 
he several. Where Its language admits 
of more than one interpretation 8c tho 
other covenants or stipulations, if 
any, of the deed do not give the solu- 
tion, extrinsic evidence may be 
admitted to show which interpretation 
was Intended by the parties. — Hender- 
son v. Woodburn (1881), 7 V. L. R. 
413. — AUS. 


k. .] — Where a deed is free from 

ambiguity it neither demands nor will 
admit extrinsic aid to construction, 
but must speak for itself, — McDonald 
v. Blois (1873), 9 N. S. R. 298. — CAN. 


I — a license to out timber 

on lands traversed by a watercourse 
described the portion on which the 
timber was to be out as M bounded on 
the south ** by the river. The river 
crossed the width of the land almost 
entirely at a point about seven arpents 
from its northerly boundary, 8c again 
crossed it completely at another point 
about nineteen arpents further south : 
-—Held: there was no ambiguity in 
the description, but, even if any doubt 
existed, the language of the instrument 
must be construed literally, & the 
party bound thereby could not be 
allowed to give evi&onoe of extraneous 
oiroumstanoes to show a different 

V ' LEFRANOQIS 

^1 906k 27 0, L. T. 157; 38 S. O. R. 

m. .] — When the language In 

which an agreement is embodied is 
wear Sc susoeptible of only one meaning, 
that meaning most be given to it, even 
although it may not be that which the 
parties intended ; but where the 


language is capable of more than one 
meaning, tho circumstances surround- 
ing tho contract may be looked at to 
see in what sense the parties were using 
the words. — Burrjtt v . Stone, [19171 
3 W. W. R. 978 ; 38 D. L. R. 240.— 
CAN. 


n. .] — If the language of a 

written contract has a definite & un- 
ambiguous meaning, parol evidence is 
not admissible to Bhow that the parties 
meant something different from what 
they have said. But if the description 
of the subject-matter is susoeptible 
of more than one interpretation parol 
evidence of the surrounding circum- 
stances is admissible to help in doter- 
ing what tho subject-matter of it is. — 
McLeay v. Burns, [1919] 3 W. W. R. 
917.— CAN. 


o. .] — When a document is so 

obsourely worded as to leave a doubt 
as to the intention of the parties. It 
may be open to the ct. to inqulro Into 
8c speculate upon that intention ; but 
when the language of the instrument 
is dear, & the intention manifest, the 
ot. cannot hold anything immaterial, 
that olther party, 8c more especially 
no original liability, 
thinks fit to stipulate f orin his oontraot. 
-—Barry v. Cambie (1843), 0 I, L. R. 
49. — IR. 

P* , — -.1 — A. contracted to do 
certain pitching at the rate of Is. 6 d. 
per lineal yard. There was nothing 
on the face of the oontraot to show the 
breadth of the work to be done, but 
the evidence showed that the work was 
of a uniform breadth of 18 ft. ; but the 
mans were not produoed .—Held : 
there was no latent ambiguity in the 
oontraot, & the '* lineal yard ” meant 
1 yard in length by 18 ft. in breadth, 
& not •• souare yard.”— Ford v . 
OamwOobpn. (1881), 1 N. 2. L. R, 


a. .] — An agreement to ddiver 

a book in forty -two partB at 6«. each, 
to begin the delivery in 1889 or 1890, 
& to complete the delivery of the 
series as soon after publication as 
possible, is unambiguous, 8c oral 
evidence will not be admitted to show 
what the agreement means. — B ower- 
man v . Grieve (1890), 9 N. Z. L. R. 
157.— N.Z. 

b. .] — Parol evidence is not 

admissible to ascertain the meaning 
of a term in a oontraot unless the ct. Is 
satisfied that there is an ambiguity. 
It is not sufficient that one party only 
suggests that there is an ambiguity. — 
Lawrence v . Handley, (1920] N. Z. 
L. R. 169.— N.Z. 


o. .] — A written document will 

be construed according to its gram- 
matical sense 8c only when that 
sense is ambiguous will oral evidence 
in explanation be allowed. — Gordon 
v. Bain, [1902] T. H. 210.— S. AF. 

d. .] — In a written agree- 

ment of sale the vendor sold T * bis 
portion ” of a certain farm. In an 
action instituted on the contract the 
vendor sought to lead evidence to 
show that at the time of the sale the 
purchasers knew that “ his portion •* 
aid not refer to his whole portion : — 
Held : the words M his portion ” were 
not ambiguous, but clearly meant “ his 
registered portion, ” 8c no parol evidence 
could be allowed to vary the meaning 
of such words. — C ellxer8 v. Pafknfub, 
[1904] T. 8. 73.— S.AF. 


e. .] — Semble : when a written 

oontraot is expressed in unambiguous 
language, oral evidence of surrounding 
circumstances not in proof of a custom 
is not admissible* to explain the unex- 
pressed intentions of the parties in 
order to add a condition limiting, not 
suspending, the operation of the oon- 
teaet.— Tsum v. Wiese. [1912] 
W . L. D. 148.— 0, AF. 
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Street, but had nothing in Southampton Street : — 
Held : the agreement being unambiguous, evidence 
was not admissible to show that the word “ and ” 
was inserted by mistake ; & that it was a mis- 
direction to leave it to the jury to say what was 
the intention of the parties. — Hitohin v. Groom 
(1848), 5 0. B. 615 ; 17 L. J. 0. P. 145 ; 10 L. T. O. S. 
840 ; 180 E. R. 070. 

1261. Waterpark (Lord) 

v. Fennell, No. 1838, post . 

1202. .] — If there be, as I 

think there is here, an ambiguity which is not 
latent but patent, according to the old distinction, 
that is not a matter to be solved by evidence as to 
the meaning of the parties it is to be solved by the 
ct. as a matter of construction (Wright, J.). — 
London Clearing Bankers Committee v. In- 
land Revenue Comrs., [1898] 1 Q. B. 222; 65 
L. J. Q. B. 253 ; 74 L. T. 65 ; 12 T. L. R. 139 ; 40 
Sol. Jo. 214, D. C. ; on appeal , [1890] 1 Q. B. 
542, 0. A. 

1203. Latent ambiguity — Evidence admissible 
— Parcels in lease.] — If a lease be made of meadow, 
pasture, & arable lands, in which two parcels are 
described as “ Lane’s Meadows,” & an action be 
brought against the lessee for ploughing up 
“ Lane's Meadows ” contrary to covenant, deft, 
may show that the lands thus described were 
arable & not meadow lands, for the words in the 
lease are descriptive of the locality, & not of the 
quality of the lands. — Skipwith v. Green (1724), 
11 Mod. Rep. 388 ; 8 Mod. Rep. 311 ; 1 Stra. 
010 ; 88 E. R. 1100. 

Annotation : — Mentd. Palmer v. EkinB (1728), 2 Stra. 817. 

1204. .] — Eden v. Bute (Earl) (1770), 

3 Bro. Pari. Gas. 079 ; 1 E. R. 1572, H. L. 

1205. .] — A. being tenant to B. under 

a lease containing covenants, it was agreed between 
them that the lease should be surrendered up, & a 
new one granted, omitting those covenants. A new 
lease was accordingly executed, & at the same time 


1 an agreement was entered into : — Held : no parol 
evidence could be admitted to explain the agree- 
ment, there being no latent ambiguity. — Coker v. 
Guy (1801), 2 Bos. & P. 505 ; 120 E. R. 1441. 

1200. .]- — D. & W. being general 

; partners under the firm of D. & Co. & D. & Co. 

I taking a share with three others in a particular 
■ adventure which D. & Co. manage & insure for 
the account of D. & Co., it is a latent ambiguity 
to be explained by evidence whether the D. & Co 
for whose account the insurance is made means 
D. & W. only or all who are partners of D. in that 
particular adventure. — Carruthers v, Shbddon 
(1815), 0 Taunt. 14 ; 1 Marsh. 418 ; 128 E. R. 937. 
Annotation : — Reid. Ebsworth v. Alliance Marine Insoe. 

(1873), L. R. 8 0. P. 696. 

1207. .] — Where a deed purported to 

grant all the coal mines in the lands in the occupa- 
tion of K. & son, & the grantor had not at that 
time any lands in the occupation of K. & son, & 
the deed was founded upon a contract of sale 
executed some months before, to which the 
grantor’s land steward was the subscribing witness : 
— Held : for the purpose of explaining the latent 
ambiguity in the deed, letters written by the latter 
to the grantees, respecting the sale to them by the 
grantor of the coal mines in the deed, & purporting 
to be written by his directions, were admissible 
evidence, without showing an express authority 
from the grantor to write them. — Beaumont v. 
Field (1818), 1B,& Aid. 247 ; 100 E. R. 91. 
Annotation : — Mentd. Doe d. Norton v . Webster (1840), 12 

Ad. 6c El. 442. 

I 1208. .] — It is the opinion of all the 

ct. that there was in the guarantee an ambiguity 
that might be explained by evidence so as to make 
it a valid contract (per Cur.). — Brooks v. Haigh 
(1840), 10 Ad. & El. 323; 4 Per. & Dav. 288 ; 
113 E. R. 124, Ex. Ch. ; affg. S. 0. sub nom. 
Haigh v . Brooks (1839), 10 Ad. & El. 309. 

Annotations : — Apld. Goldshede v. Swan (1847), 1 Exch. 
I 154. Expld. Way r. Hearn (1862), 13 0. B. N. S. 292. 


1266 i. Latent ambiguity — Evidence 
admissible,] — An expression in a 
written contract may, it the whole of 
the contract is looked at, be found to 
be ambiguous, & therefore explainable 
by extrinsio evidence, although from 
its collocation & the heading of the 
clause in which it Is contained it appears 
to be susceptible of only one meaning. — 
Busby v. Clarke (1914), 14 9. R. 
N. S. W. 189. — AUS. 

1265 ii. .1 — Where there is 

a latent ambiguity, parol evidence, is 
admissible to ascertain what was 
Intended by the parties. — Burgess v. 
Denison (1858), 16 U. C. R. 457. — 
CAN. 

1265 iii. .]— The descrip- 

tion of a lot by metes & bounds, from the 
Crown lands department, la admissible 
in ovidenoe to explain the patent for 
the lot. In whioh it is described only 
by the number 8c concession. — 
Hagarty v. Britton (1870), 30 

U. C. R. 321. — CAN. 

1265iv .] — Where extrinsic 

evidence showed that there was no lot 1 
disclosed a mistake in the description 
of the lots reserved, & a latent 
ambiguity, parol evidence might be 
received to explain it. — Kean v. 
Drops (1874), 35 U. C. R. 415.— CAN. 

1265 v. .] — D. sold to the 

predecessor in title of pltf. certain 
lands under the description of “ Belle- 
vue square ” : — Held : parol evidence 
was admissible to show what was 
meant by “ Bellevue square/’ no plan 
or description being incorporated in 
the deed. — V an Koughnet v. Denison 
1684), 11 A. R, 699.— CAN. 

1206 vi. .] — Brady r. 

Sadler (1890), 17 A. R. 365.— CAN. 


1265 vii. .] — Scotten V. 

Barthel (1894), 21 A. It. 965; reesd., 
24 a. C. R. 367.— CAN. 

1265 viii. .1— Whore the 

construction of the mtge. depended upon 
the state of the property at the time 
it was made, parol evidence would be 
admitted to explain the ambiguity in 
the description of the lands intended 
to be affected. — I mhie v. Archibald 
(1805), 25 8. C. R. 308,— CAN. 

1265 ix. .] — Abell v . Mc- 

Laren (1901), 13 Man. L. R. 463.— 
CAN. 

1265 x. .1 — Where Crown 

lands were granted “ in trust for the 
purposes of the congregation of the 
Greek Catholic Church at Limestone 
Lake,” N.W.T., 8c it appeared that this 
description was ambiguous 8c might 
mean either the Greek Orthodox 
Church or the Greek Church in com- 
munion with the Churoh of Rome : — 
Held : the construction of the grant 
should be determined by the facts 8c 
circumstances antecedent to 8c attend- 
ing the issue of the grant. — Polushie 
v. Zaoklynski (1906), 37 S.O. R. 177 ; 
on appeal* [1908] A. C. 65.— CAN. 

1265 xi. .] — The ambiguity 

in the description was a latent one, only 
becoming patent when evidence was 
given of the irregular shape of the 
land, 8c therefore extrinsio evidence 
was admissible to show the intention 
of the parties. — Oleson v. Jonasson 
(1906), 16 Man. L. R. 94 ; 3 W. L. R. 
466.— CAN. 

4265 xii. .] — OwENr. Mer- 

O0BR (1907), 14 O. L. R. 491.— CAN. 

1266 xiiL .)— Chute v. 

Ad NET (No. 2) (1909), 39 N. B. R. 93 ; 


7 E. L. R. 36.— CAN. 

1265 xiv. .] — Ontario 

Wind Engine 8c Pump Co. v.Malfaire 
(1910), 14W.L. R. 264 ; 3 Sask. 315.— 
CAN. 

1265 xv. .) — In ambiguous 

contracts the domicile of the parties 
the place of execution, the purpose, 
8c the various provisions & expressions 
of the instrument are material to be 
considered in the construction. — 
Landbdowne v . Landhdowne (1820), 
2 BU. 60.— IR. 


1265 xvi. . J — Parol evidenoe 

of user was rightly received to explain 
the extent of the denomination called 
the ” Freestone Quarry,” there being 
In the deed no speciilcation of its 
boundaries or situation, 8c there being 
a latent ambiguity in the deed, inas- 
much as there were more freestone 
quarries than one. — Boyd v, 
MoCurdik (1825), 9m. 8c Bat. 425. — 
IR. 

1265 xvli. .J— ' When there 

Is a latent ambiguity in a deed, such as 
there being two lands of the same name, 
evidence may bo given to remove or 
explain it ; but parol evidence to 
construe the deed cannot be given, 
until by parol evidence the existence of 
such latent ambiguity is shown. If a 
word used in a deed have a double 
meaning, 8c evidence be given of its 
having that double meaning, parol 
evidence may bo givon to show the 
sense in which the word was intended 
to be used. — Waterpark v. Fennell 
5 I. C. L. R. 120 ; 8 Ir. Jur. 
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Refd. Allnutt v. Ashenden (1843), 6 Man. & G. 392 ; 
Meinertzhaffen v. Davis (1844), 1 Coll. 335 ; Chapman v. 
Sutton (1846), 2 C. B. 634 ; Kearns t>. Durell (1848), 6 
C. B. 596 ; Cnrlewls t>. Clark (1849), 3 Exch. 375 ; Edwards 
v. Jevons (1849), 8 C. B. 436 ; Bainbridge v. Wade (1850), 
16 Q. B. 89 ; Bell v . Welch (1850), 9 cTb. 154 ; Oolbourn 
v, Dawson (1851), 10 C. B. 765 ; Broom v. Batchelor 
(1856), 1 H. Sc N. 255 ; Mather v. Maidstone (1856), 27 
L. T. O. S. 261 ; Hall v. Conder (1857), 2 C. B. N. 8. 22 ; 
Cheale v, Kenward (1858), 3 De G. & J. 27 ; Hart v. Miles 
"1858), 4 C. B. N. S. 371. Mentd. Steele e. Hoe (1840), 14 
i. B. 431 ; Southall v. Kira (1851), 11 C. B. 481 ; Money v. 
Jordan (1852), 2 De G. M. & G. 318: R. v. Watts (1854), 
18 J. P. 87; Westlake v. Adams (1858), 5 C. B. N. 8. 248. 


& 


1269. .] — A., by an agreement in 

writing, agreed to win stones, etc., “ for the pur- 
pose of building ” certain cottages : — Held : parol 
evidence could not be given, to explain the sense 
in which the word “ building ” was used. — 
Charlton v. Gibson (1844), 1 Car. & Kir. 541, 

• N. P. ; subsequent proceedings , 4 L. T. O. S. 
96. 

1270. .] — By an agreement in writing, 

A. agreed to take an underlease from B., at a rent 
of £340, A. “ paying all taxes, land tax & insur- 
ance.* * A lease was granted, reserving the rent 
of £340, stated to include the land tax. It had, 
however, been redeemed by the superior landlord. 
The lessee having refused to pay the amount of 
the land tax redeemed, the lease was ordered to 
be reformed by making him liable for the land tax, 
though redeemed : — Held : parol evidence was 
admissible to explain the meaning of the parties 
by “land tax.” — Murray v. Parker (1854), 19 
Beav. 305 ; 62 E. R. 367. 

1271. .] — Parol evidence may be 

given to show, as between the two co-obligors in a 
bond that one of them was only a surety for the 
other. 

A. & B. join in a bond to secure money, bor- 
rowed by B. for the use of a third person ; as 
between A. & B. A. is only a surety. — Bolton v, 
Cooke (1825), 3 L. J. O. S. Ch. 87. 

1272. .] — Way v . Hearn, No. 1257, 

ante. 

1273. .] — Parcel or no parcel is a 

question of fact for the jury, but the judge is 
bound to tell the jury what is the proper con- 
struction of any documents necessary to be con- 
sidered in the decision of that question. 

In this case, it being ascertained that the house 
itself was incorrectly laid down in the map, it was 
impossible to know by an examination of the deeds, 
or by their construction alone from what comer 
of the house the boundary line was to be drawn ; 
that consequently there was a latent ambiguity, 
which was to be determined by evidence, & was 
not dependent on construction. 

It was the duty of the judge to explain to the 
jury the true meaning of this deed ; & in construing 
the deed the judge was bound to look at the map 
as forming part of the deed (Lord Oranworth, C.). 
— Lyle v . Richards (1866), L. R. 1 H. L. 222 ; 
35 L. J. Q. B. 214 ; 15 L. T. 1 ; 30 J. P. 659 ; 12 
Jur. N. S. 947, H. L. 

1274. .] — Pltf., being desirous of ob- 

taining a transfer of the lease of a public-house 
from the deft., who was a public-house broker, 
signed an agreement in the following terms: 
“ Mr. H. now informs me he is in possession of 
£60 cash, & such being the case, I hereby agree to 
get the lease & everything, for such sum of £60 
cash.” Deft, had no interest in the public-house 
himself: — Held; parol evidence was admissible 
to show what the lease was to which the agreement 
referred. — Horsey v. Graham (I860), L. R. 5 0. P. 


9 ; 39 L. J. C. P. 58 ; 21 L. T. 530 ; 18 W. R. 
141. 

1275. .] — Pltf. granted by deed licence 

& authority to use an invention, of which the patent 
was vested in him, for breechloading rifles, to 
defts., yielding & paying unto the licencor the 
royalty of one shilling for every gun, rifle, or 
breech action manufactured, produced, or sold 
under the powers hereby granted. 

The exemption of the Crown from royalties for 
the use of patents was at that time generally 
believed to extend to govt, contractors ; but when 
this exemption was limited to the use of the im- 
mediate servants of the Crown, pltf. brought this 
action to recover royalties under the deed for the 
rifles manufactured by defts. for the govt. 

Held : the words of the reddendum suggested a 
latent ambiguity which admitted extrinsic evidence 
to show the intentions of the parties. — Roden v. 
London Small Arms Co., Ltd. (1876), 46 
L. J. Q. B. 213 ; 35 L. T. 505 ; 25 W. R. 269. 

1276. Voting paper.] — Summers v. 

Moorhouse (1881), 13 Q. B. D. 388 ; 51 L. T. 290 ; 
48 J. P. 424 ; 32 W. R. 826 ; sub nom . Summers v . 
Moorhouse, Wakefield Municipal Election 
Petition, 53 L. J. Q. B. 564, D. C. 

1277. Where ambiguity raised by 

extrinsic evidence.] — Smith v . Doe d. Jersey, No. 
724, ante. 

1278. .] — Primd facie , the con- 

struction of written documents is for the judge ; 
but, where it is shown by extrinsic evidence that 
the terms are ambiguous, evidence is admissible 
to explain the ambiguity ; & then it is for the 
jury to say in which sense the ambiguous expres- 
sions were used. — Smith v. Thompson (1849), 8 

C. B. 44 ; 18 L. J. C. P. 314 ; 137 E. It. 424. 

Annotations : — Refd. Stuclcy v. Daily (1862), 1 H. & C. 

405 ; Batik of Now Zoaland v. Simpson, [1900] A. C. 182. 

Mentd. Horton v. McMurtry (I860), 5 H. & N. 667 ; 

Addis v. Gramophone Co., [1909] A. C. 488. 

1279. .] — In the conditions of 

sale the vendor was described as “ legal personal 
representative of D.” At the date of the contract 
the vendor was not D.’s legal personal representa- 
tive ; there was no person filling that character. 
But the vendor was the only person in a position 
to become “ legal personal representative,” & he 
subsequently took out letters of administration to 

D. ’s estate. The purchaser objected to the title 
on this ground : — Held : the latent ambiguity 
being raised by parol evidence could be got rid of 
by parol evidence. — Towle v. Topham (1877), 37 
L. T. 308. 

1280. .] — In an action on a 

policy of insurance, if the evidence discloses a 
latent ambiguity in the policy requiring a resort 
to parol evidence, the question at issue ceases to be 
one of construction for the ct., & becomes one of 
fact for a jury. — Hordern v. Commercial Union 
Insurance Co. (1887), 56 L. J. P. C. 78 ; 66 
L. T. 240, P. C. 

1281. Interpretation of evidence admitted — 

Whether by court or Jury.] — Smith v. Thompson, 
No. 1278, ante. 

1282. .] — When evidence, legiti- 

mately admitted in the course of a cause, raises a 
latent ambiguity, evidence to explain that is 
properly admissible ; but if there were, in truth, 
no latent ambiguity, & the evidence to explain 
were consequently inadmissible, still the improper 
admission of such evidence would not be a ground 
for a new trial, because the wiiting would then be 
t for the ct. to construe without regard to the 
evidence. — Bruff v. Conybeabb (1862), 13 

C. B. N. S. 263 ; 6 L. T. 647 ; 9 Jur. N. S. 78 ; 143 
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E. R. 105 ; rev8d , on other grounds (1808), 17 
L. T. 004, Ex. Ch. 

Annotation : — Coned. London Corpn. v. Sandon, London 

Corpn. v . Met. Ry., Met. Ry. v. London Corpn. (1872), 

26 L. T. 86. 

1283. ♦] — (1) Horses sent from 

Shipton by deft.’s railway to Wolverhampton, to 
be delivered there, were sent to a station called 
Herbert Street station ; if booked through to 
Manchester (as they might be), they were sent to 
Bushbury Junction, a mile beyond Wolverhampton, 
to meet a train on another railway, to be carried 
to Manchester. Horses might be sent either by 
horse-boxes & passenger train, when the co. 
charged more money & took more risk, or by cattle- 
trucks & goods train, when they charged less & 
took less nsk. Pltf . went to the station-master at 
Shipton, & required twelve horses to be carried to 
Manchester by the latter method ; the station- 
master told him he could not book through, but 
would telegraph to Wolverhampton to have the 
horses sent on to meet the train on the other 
railway. Pltf. paid the fare to Wolverhampton, 

& signed a contract, on which was the direction 
“ Shipton to Wolverhampton,’ * & a declaration 
that the horses were carried “ at owner’s risk.” 
The trucks were directed to Wolverhampton ; the 
horses were taken to Herbert Street station, & it 
was clear that if they ought, under the contract, 
to have been carried to Bushbury Junction, there 
was a delay of twenty-four hours, & consequent 
injury to the horses : — Held : there was some I 
evidence that “ Wolverhampton ” meant “ Bush- 1 
bury Junction.” 

(2) Pltf., in order to prove a contract to carry 
six horses from Shipton to Manchester, relied on a ' 
conversation at Manchester with the station- ’ 


master there, in which he, pltf., said he was going 
to send the horses, & the station-master said he 
would telegraph about them ; on the fact of the 
arrival of the horses ; & on the station-master 
conducting himself as if there were such a con- 
tract ; but pltf. did not put in any written con- 
tract, though it was clear there was one : — Held ; 
there was no evidence to go to the jury of a contract 
to carry the horses. — Robinson v, Great Western 
Ry. Co. (1865), Har. & Ruth. 97 ; 35 L. J. C. P. 
123 ; 14 W. R. 200. 

Annotations: — As to (2) Reid. Malpas v. L. A S. W. Ry. 
(I860), Har. & Ruth. 227. Generally, Mentd. D’Arc v, 
L. & N. W. Ry. (1874), L. R. 9 C. P. 325 ; Lewis v. G. W. 
Ry. (1877), 3 Q. B. D. 195. 


1284. 


.] — Hordern v, Com- 


mercial Union Insurance Co., No. 1280, ante , 


Sub-sect. 5. — To explain Surrounding Cir- 
cumstances. 

A. In General , 

1285. General rule.] — The Glasgow Packet, 
No. 1154, ante, 

1286. Circumstances affecting subject-matter of 
document— & position of parties — At time of 
execution.] — Smith v, Doe d. Jersey, No. 724, 
ante, 

1287. .]— Bradford (Earl) v. 

Romney (Earl), No. 1102, ante, 

1288. .] — Where an agreement 

in writing respecting a work to bo prepared by one 
party & to be published by the other, is expressed 
in short & incomplete terms, parol evidence is 


PART III. SECT. 4, SUB-SECT. 5.— A. 

f. General rule.] — Where written 
documents are intended by the parties 
to be tho final Sc complete repository 
of thoir contractual intentions tho 
surrounding circumstances cannot lie 
used for the purpose of varying tho 
contract, but merely for tho purpose 
of explaining it. — Cooper Sc Sons v. 
Neilson Sc Maxwell, Ltd., [1919] 
V. L. R. 66.— AUS. 

g. .] — Whoro there is any 

ambiguity, tho construction may bo 
aided by looking at the surrounding 
circumstances. — Mew a Kuwar v. 
Hulas Kuwar (1874), 13 B. L. R. 312. 
— IND. 

h. .] — The circumstances under 

which tho instrument Is made may 
show the intention with sufficient 
certainty to enable the cts. to con- 
strue it. — Aziz-un-Nissa v. Tassaduq 
Husain Khan (1901), I. L. R. 23 Ail. 
324 ; 5 C. W. N. 569 ; L. R. 28 Ind. 
App. 65.— IND. 

j. .] — Parol evidence is ad- 

missible to show in what circumstances 
a bond or deed was executed. — Strat- 
ford v, Powell (1807), 1 Ball Sc B. 14. 

— IR. 

k. .] — It is a settled rule of 

law that, in construing a deed or 
written instrument, tho ct. is at liberty 
to inquire Into all the surrounding 
circumstances which may have acted 
upon the minds of the persons by whom 
the deed was executed. — A.-G. v. 
Drummond (1842), 1 Dr. A War. 353 ; 
1 Con. A Law. 210. — IR. 

]. .] — The rule that a word 

of doubtful import may be interpreted 
by parol evidence of the surrounding 
facts applies In all cases. — Melton v. 
Jolly (1913), 32 N. Z. L. R. 624.— 
N.Z. . 

m. .] — Evidence may be 'given 

of the circumstances in which a con- 
tract was made, but not to explain 


tho terms of a written contract. — 
Macleod v. Macleod (1824), 3 Morr. 
431.— SCOT. 

n. In absence of ambiguity.] 

— Semble : when a written contract 
is expressed in unambiguous language, 
oral evidence of surrounding circum- 
stances not in proof of a custom is not 
admissible to explain tho unexpressed 
Intentions of the parties in ordor to 
add a condition limiting, not suspend- 
ing, the operation of the contract. — 
Tkubeb v. Wiese, [1912] W. L. D. 
148.— S. AF. 

o. .] — Whore a contract 

is made, partly in writing Sc partly 
oral, all the cii-cumstances may be 
proved & considered in order to ascer- 
tain tho terms of tho contract, the con- 
struction Sc effect of the writing, & 
even to vary the contents of the writing. 
— Legate v. Praagh Sc Lloyd (1906), 
27 N. L. R. 413.— S. AF. 

1286 i. Circumstances affecting subject 
matter of document — & position of 
parties — At time of execution.] — The 

I joint of commencement In front on 
ake Erio, at the south-east angle of the 
lot, means the south-east angle as it 
stood at the time the grant issued, 'Sc 
not a point shifting with the encroach- 
ment of the lake. — Iler v. Nolan 
(1861), 21 U. C. R. 309.— CAN. 

1286 ii. .] — Norquay 

v. Grand Trunk Pacific Town Sc 
Development Co., Ltd. (1915), 32 
W. L. R. 756 ; 9 W. W. R. 347 ; 25 
D. L. R. 59.— CAN. 

1286111. -.]— Deft., in 

answer to a suit by pltf. for possession 
of certain land, alleged that the kobala, 
which purported to be au out-A-out 
sale in favour of pltf. Sc on which the 
pltf. based his title to the property, 
was intended by the parties to operate 
only as a mtge., A to prove such allega- 
tions tendered evidence of the cir- 
cumstances under which the kobala was 
executed, A of the conduct of the parties 


to show that the document had all along 
been treated as a mtge. A intended to 
operate as such : — Held : such evidence 
was admissible. — H em Cuundku Hoor 
v. Kally Churn Dash (1883), I. Ii. R. 
9 Calc. 528 ; 12 C. L. R. 287.— IND. 

1286 iv. .] — A case has 

to be decided on a consideration of the 
documents themselves, with only such 
extrinsic evidence of circumstances as 
might be required to show tho relation 
of the written language to existing facts. 
— Balkihuen Das v. Legge (1899), 

I. L. R. 22 All. 149 ; L. R. 27 Ind. App. 
58; 4C.W.N. 153— IND. 

1286 v. .] — Walker v. 

Turnbull (1843), 5 Diml. (Ct. of Scss.) 
1334 ; 15 Sc. Jur. 580— SCOT. 

1286 vi. .]- In dis- 

covering the intention of a contract, 
the circumstances under which it was 
entered into, as the prevailing opinion 
(though erroneous) as to the law on a 
particular point at the date of the 
contract, ore material. — Stewart v. 
Scottish N.E. Ry. Co. (1859), 21 Dunl. 
(Ct. of Bess.) 5 ; 3 Macq. 382 ; 31 Sc. 
Jur. 445. — SCOT* 

1286 vii. .] — Corbet v. 

Waddell (1879), 7 R. (Ct. of Sess.) 
200 ; 17 Sc. L. R. 106. — SCOT. 


1286 viil. Existence of 

ambiguity , The ct. allowed a proof 
habili mode on the ground that the 
documents were ambiguous A could not 
safely bo construed without knowledge 
of the facts to which they related. — 
M'Adam v, Scott (1912), 50 Sc. L. R. 
264. — SCOT. 


p. Gift .] — The ct. or jury Is entitled 
to look at all surrounding circum- 
stances to decide whether a document 
amounts to a gift. — It. v. Hood (1915), 
15 S. R. N. S. W. 362 ; 32 N. S. W. W. N. 
115.— AUS. 


q. Boundaries d? descriptions.] — 
In questions relating to boundaries A 
descriptions, A generally of parcel or 



DeeW and Other Instruments. 


Sect. i.-— Admission of extrinsic eyAdmce: Svb-aed. 
adndBdblo to explain that wkfich is per as unin- 

SSSSf **» *»*»* 

,, S 5S W ^7 evidence the situa- 

the parties attt^ijne the contract is made 
4 «. Lee (1841), 8 Man. & G. 
1220 4 S ^ tfcf 77 5 6 Jur - 1134 ; 133 E - R - 


Shannon (1879), 4 Ex. D. 81 ; Monnickendam «j. 

rSSK . 06 (1928), 39 T. L. R. 445. 

^^289. .] — Shore v. Wilson, No. 

*088, ante, 

1290* .] — A grant by lease of 

premises last held under the grantor as bleach 
works, implies a licence to use the same as such. 
In considering what is the extent of the grant, we 
are entitled to take into consideration all the 
circumstances connected with the property con- 
veyed (Martin, B.). — Hall v. Lund (1803), 1 
H. & 0. 076 ? 32 L. J. Ex. 113 ; 7 L. T. 092 ; 9 
Jur. N. S. 205 ; 11 W. R. 271 ; 168 E. R. 1066. 

Annotations: — Reid. Thomas v. Owen (1887), 80 Q. B. D. 

225 ; Birmingham, Dudley Sc District Banking Co. v. 

Ross (1888)7 38 Ch. D. 295 ; Pwllbach Colliery Co. t>. 

Woodman, [19151 A. C. 634 ; Schwann v. Cotton, [1916] 

2 Ch. 120. Mentd. Polden v. Bastard (1865), 7 B.&S. 130. 

1291. .] — In order to prove the agree- 

ment stated in the plea, deft, put in a letter from 
one ot the pltfs., containing the terms of the agree- 
ment for the composition : — Held : evidence of a 
previous conversation when pltf made inquiries 
as to what the other creditors were likely to do 
was admissible to show the motive which mduced 
him to write the letter, & the intention with which 
the agreement was entered into. 

The evidence was not given for the purpose of 
adding to or qualifying the terms of the agreement, 
but to show with what view the paper was written 
— viz . to be shown to the other creditors. There 
are two objects for which it might have been given ; 
either to bind pltfs. to the composition, or for the 
purpose of being shown to the other creditors. 
Then is not the conversation evidence to show the 
intention with which the paper was given & the 
object for which the agreement was made ? (Parke, 
B.). — Reay v. Richardson (1836), 2 Or. M. & R. 
422 ; 1 Gale, 219 ; 6 Tyr. 931 ; 4 L. J. Ex. 230 ; 
160 E. R. 182. 

Annotation : — Mentd. Clapham v. Atkinson (1864), 4 B. & S. 

722. 

1292. .] — The first question is, whether 

the letters formed between themselves a perfect & 
concluded contract. That must be decided by the 
language of the letters themselves, aided only by 
such extrinsic evidence as in such cases was always 
admissible, with reference to the position in which 
the parties to the alleged contract stood at the 


time, 3c with reference to the subject-matter 
(Knight-Bruce, V.-O.). — Be Oxford & Wor- 
cester Extension & Chester Junction By. Co., 
Exp Barber (1851), 20 L. J. Ch. 146; sub nonu 
Be Barber, & Oxford & Worcester Extension 
& Chester Junction Ry. Co., 10 L. T. O. S. 338 $ 
15 Jur. 51. 

Annotations : — Reid. Be Brighton, Lewes Sc Tunbridge Wells 

Ry., Ex p. Conway (1851), 21 L. J. Ch. 461 ; Brittain'* 

Case (1851), 1 Sim. N. S. 281. 

1293. So as to place court in position 

of parties.] — Prior 3c contemporaneous enjoyment 
of a privilege which may be attached to land 3d 
subsequent enjoyment are evidence admissible 
to explain the terms of a deed. 

Although parol evidence cannot be used to add 
to or detract from the description in the deed or to 
alter it in any respect, it is admissible to show the 
condition of the property & all other circumstances 
necessary to place the ct., when it construes an 
instrument, in the position of the parties to it, so 
as to enable it to judge of the meaning of the 
instrument. — Baird v. Fortune (1801), 5 L. T. 2 ; 
25 J. P. 091 ; 7 Jur. N. S. 920, H. L. 

Annotations : — Reid. Francis v. Hayward (1882), 20 Ch. D. 

773. Mentd. Martyr v. Lawrence (1864), 10 L. T. 188; 

Magee u. Lavell (1874), L. R. 9 C. P. 107 ; Mowats v, 

Hudson (1911), 105 L. T. 400. 

1294. .] — Maoee v. Lavell, No. 

965, ante'. 

1295. .] — The doctrine that in con- 

struing a will the circumstances & intention of 
testator may be considered in order to ascertain 
his meaning, applies likewise to deeds. — Side- 
botham v. Knott (1872), 20 L. T. 700 ; 20 W. R. 
415. 

1290. .] — I apprehend that the parol 

testimony must be at all events limited, as it is 
limited in other cases of a like character, where an 
instrument in writing is sought to be varied ; that 
is to say, the evidence must be confined to facts, & 
must not go to statements of intention. Parol 
testimony of a person saying, “ I intended it so,” 
or “I intended this, that, or the other,” is in- 
admissible, & there must be some fact, something 
in pais , for a ct. to proceed upon (Wood, V.-O.). — 
Harrison v. Barton (1800), 1 John. & H. 287 ; 
30 L. J. Ch. 213 ; 3 L. T. 614 ; 7 Jur. N. S. 19 ; 
9 W. R. 177 ; 70 E. R. 760. 

1297 Of facts of a transaction.] — Re Ricketts & 
James, Ex p. Flight (1847), 10 L. T. O. S. 350. 

1298. Ownership of goods demanded.] — * 

Where goods have been seized, & a demand made 
in writing, it is not to be taken as conclusive 
evidence of property ; parol evidence is admissible 
to explain it. — Holsten v. Jumpson (1803), 4 
Esp. 189, N. P. 

1299. At date of agreement.] — McClean r 

Kennard, No. 1104, ante . 

1300. Guarantee.] — Deft, executed a 

bond as a surety to an insurance co. for the fidelity 


no' parcel, parol evidenoe is admissible 
to show the situation ot the land, Sc the 
marking out ot the boundaries on the 
land Itself, Sc this evidence Is entitled to 
prevail over the descriptions in the 
written instruments,— J ohnston v. 
Clarkk^ 1884), 1 B. a R., Pt. 1L, 56, 

r. .] — Although a road alleged 

to run over a farm was not marked on 
the diagram annexed to the grant: — 
Held: the existence o t such road at. 
the time of the grant might be proved 
by evidenoe aliunde . — Nirkerk v. 
Wakefield (1903), 20 S. C. 530.—, 
8.AF. 

a. Lease — Time in which covenant 
to be performed*} — Pltf. had under 


several leasee been in oooupation of a 
farm of the deft.*8 for about twenty -five 
years. In consequence of the dwelling 
on the lot having become unfit far 
oooupation by the lessee he notified the 
lessor of his intention to give up the 
premises at the end of his term. There- 
upon it was agreed that the lessor should 
put up a new house, pltf. agreeing to 
accept a new lease for six years Sc pay 
an increase in his rent of 1150 a year. 
Pltf. also agreed to perform Borne work 
in connection with the building in the 
summer of the first year of the term, 
Sc a written lease was executed con- 
taining a covenant by the lessor to build 
a new house “ during the said term.” 
The lessor insisted that he had the 
whole term within which to put up 


the house: — Held: the circumstances 
attending the execution of the lease, 
as also the corroboration afforded by 
the lease itself, warranted the ot. in 
permitting parol evidenoe to show that 
the first year of the term was the year 
in which the house was to be erected. — 
Bulmer v. Brumwell (1886), 13 A. R. 
411.— CAN. 

t. .} — Upon a reference to settle 

the form of lease, under a contract 
by a municipal oorpn. to demise land 
owned by it toja railway co. for a long 
term of years with perpetual right of 
renewal, evidenoe of surrounding cir- 
cumstances Sc the practice Sc usage of 
conveyancers is admissible to enable 
the referee to decide whether the lease 
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of A*, who was appointed an agent of the co., & 
who was about to & afterwards did enter into 
partnership with B., also an agent of the co. The 
condition of the bond was that, if A., his heirs, 
exors., etc., should well & truly pay an account 
for all moneys received by him, the obligation 
should be void : — Held : the surrounding or 44 co- 
existing” circumstances were admissible for the 
purpose of explaining what might be ambiguous 
in the condition. — Montefiorb v. Lloyd (1803), 
16 0. B. N. S. 203 ; 3 New Rep. 82 ; 33 L. J. 0. P. 
49 ; 9 L. T. 330 ; 12 W. R. 83 ; 143 E. R. 701. 

Annotation: — Folld. Leathley v. Spyer (1870), L. R. 5 C. P. 
095. 

1301. .] — Leathley v. Spyer 

(1870), L. R. 6 0. P. 696 ; 39 L. J. 0. P. 209 ; 22 
L. T. 821. 

1302. r.] — In construing all instru- 

ments you must know what the facts were when 
the agreement was entered into (Jessbl, M.R.). — 
Cannon v. Vlllars (1878), 8 Ch. D. 416 ; 47 
L. J. Ch. 697 ; 38 L. T. 939 ; 42 J. P. 510 ; 20 
W. R. 761. 

Annotations : — Mentd. Baxendale v. North Lambeth Liberal 
& Radical Club, [1902] 2 Ch. 427 ; Milner’s Safe Co. v. 
Great Northern Sc City Ry., [1907] 1 Ch. 208 ; Pottey v. 
Parsons, [1914] 1 Ch. 704. 

1303. .] — The ct. has a right to know, 

& is bound to know, all the material facts which 
were known to the parties at the time when the 
agreement, deed, will, or whatever it may be, 
was entered into or made (Kay, J.). — Hart v. 
Hart (1881), 18 Ch. D. 670 ; 60 L. J. Ch. 097 ; 
46 L. T. 13 ; 30 W. R. 8. 

Annotations : — Reid. Wood *. Wood (1891), 64 L. T. 686. 
Mentd. Bradley v. Bradley (1882), 51 XI. J. P. 87 ; Harrison 
v. Harrison (1887), 12 P. D. 130. 

1304. .] — The deed must be construed 

according to the ordinary rules of construction, 
one of which is, that you are entitled to look at the 
circumstances existing at the date of the deed 
(Esher, M.R.). — Roe v. Siddons (1888), 22 
Q. B. D. 224 ; 00 L. T. 345 ; 53 J. P. 246 ; 37 
W. R. 228, C. A. 

Annotations : — Reid. Acton L, B. v. North & South Western 
Ry. (1893), 37 Sol. Jo. 357. Mentd. Derry v. Sanders, 
[1919] 1 K. B. 223. 

1305. .] — Evidence is admissible to 

explain the circumstances under which an instru- 
ment was executed, including the facts known to 
the parties. — Butterley Co., Ltd. v . New 
Hucknall Colliery Co., Ltd., [1909] 1 Ch. 37 ; 
78 L. J. Ch. 03 ; 99 L. T. 818 ; 25 T. L. R. 45 ; 
53 Sol. Jo..45, C. A. ; affd., [1910] A. C. 381, H. L. 
Annotations : — Apld. Locker-Lampson v. Staveley Coal & 

Iron Co. (1908), 25 T. L. R. 136. Reid. Beard v. Moira 
Colliery Co., (1915] 1 Ch. 257 ; Jones v. Consolidated 
Anthracite Collieries & Dynevor, [1916] 1 K. B. 123 : 
Broken Hill Proprietary Co. v, Peninsular & O dental 
Steam Navigation Co., [1917] 1 K. B. 688 ; Davies t?. 
Powell Duffryn Steam Coal Co., [1917] 1 Ch. 488 ; Welldon 
r. Butterley Co., [1920] 1 Ch. 130 : Consett Industrial Sc 
Provident Soc. v. Consett Iron Co., [1922] 2 Ch. 135. 
Mentd. Thomson v. St. Catharine's College, Cambridge, 
etc., [1919] A. C. 468. 

1306. .] — Locker-Lampson v. Stave- 


ley Coal & Iron Co., Ltd. (1908), 25 T. L. R. 
130. 

1807. Only If document ambiguous.] — Before ex- 
trinsic evidence of the surrounding circumstances 
can bfe admitted the ct. must find in the written 
instrument words which have not a fixed meaning, 
but are, in the connection in which they are used, 
ambiguous, susceptible of more than one meaning. 
If there are no such words in the agreement, then 
the evidence as to the circumstances surrounding 
its making is inadmissible. Moreover, if the 
particular sense in which the parties to a written 
instrument used any ambiguous words found in 
it, is to be ascertained by having regard to the 
particular circumstances in reference to which 
these words were used, it necessarily follows that 
the matter which induced the parties to use the 
words in a special sense is their own view or con- 
ception of those surrounding circumstances (Lord 
Atkinson). — Great Western Ry. & Midland 
Ry. v. Bristol Oorpn. (1918), 87 L. J. Ch. 414 ; 
82 J. P. 233 ; 10 L. G. R. 393, H. L. 

1308. Ascertainment of surrounding circum- 
stances — Functions of court & Jury.] — The pro- 
vince of the jury is to assist the judge with refer- 
ence to the circumstances under which a deed is 
executed, &, when those circumstances are ascer- 
tained, it is the duty of the judge to construe the 
deed (Williams, J.). — Skull v. Glenistbr (1804), 
16 C. B. N. S. 81 ; 3 New Rep. 389 ; 33 L. J. 0. P. 
186 ; 9 L. T. 703 ; 12 W. R. 654 ; 143 E. R. 1055. 
Annotations : — Reid. Williams v. James (1867), L. R. 2 O. P. 

577 ; Finch t>. G. W. Ry. (1879), 5 Ex. D. 264 : Harris v. 

Flower (1904), 74 L. J. Ch. 127. Mentd. Royal v. Yaxley 

(1872), 20 W. R. 903. 

Identity of parties.] — See Sub-sect. 0, A., post . 

B . Particular Instances. 

1309. Recital of disputes In deed — Evidence of 
disputes.] — When it is said in a deed that certain 
disputes subsisted, it is competent to the parties 
to produce evidence to show what such disputes 
were (Lord Eldon, C.). — Re Post, Ex p . Banglay 
(1811), 1 Rose, 108, L. C. 

Annotation : — Mentd. Long v. Storie (1852), 9 Haro, 542. 

1310. Domicile of parties — Place of execution — 
Purpose provisions and expressions of instrument.] 
— Lansdowne V . Lansdownb, No. 507, ante . 

1311. Hire of vessel — Readiness for voyage.] — 
On a written agreement for the hire of a vessel to 
be made ready to take on board 44 forthwith ” 
evidence is inadmissible to show that the parties 
agreed that the vessel should be ready in two 
days. But evidence of the known circumstances of 
the vessel is admissible to show how soon she might 
reasonably be expected to be ready. — Simpson v. 
Henderson (1829), Mood. & M. 300, N. P. 

1312. Character of vessel — Seaworthiness.] — 
Declaration on a policy by which pltfs. were 
assured 44 at & from all or any ports & places in 
the Clyde, or from Liverpool, to Kurrachee or 
Calcutta, & for the space of thirty days after her 


should contain a covenant by the lessee 
to pay municipal taxes. — He Canadian 
Pacific Ry. Co. Sc Toronto Cmr (1899), 
27 A. R. 54.— CAN. 

a. Release — Badly drawn ,] — Where 
a release was badly drawn Sc failed to 
express in dear Sc distinct terms the 
nature of the transaction between the 
parties, the ot. gave effect to the infer- 
ence to be drawn from the documentary 
evidence Sc the surrounding circum- 
stances. — McQueen v. McQueen (1907), 
42 N. S. R. 253 ; 4 E. L. R. 310.— CAN. 

b. Whether sale or mortgage,] — 
Surrounding circumstances may be 


given in evidence for the purpose of 
showing that what on the faoe of it is a 
conveyance is really a mtge. This 
rule turns on the fraud which is Involved 
in the conduct of the person who is 
really a mtgee.. Sc who set* himself up 
as an absolute purchaser, Sc the rule of 
admitting evidence for the purpose 
ot defeating this fraud would not apply 
to an innooent purchaser without notice 
ot the existence of the mtge., who 
merely bought from a person who was 
in possession of title-deeds Sc was the 
ostensible owner of the property.— 
Kasi Nath Dabs t>. Hurrihur 
MookbIijrb (1883), L L. R. 9 Calc. 
898; 13C.L.R.11.— WO. 


c. .] — The sole issue framed 

was whether the solo-deed- was bond 
fide Sc supported by consideration 
Held : pltf. was entitled to show by 
collateral evidence that the sale-deed 
was really a usufructuary mtge.. Sc that 
the mtge. had expired. — V knkatrat- 
nam v. Redd 1 ati (1890), I. L. R. 13 
Mad. 494.— WD. 

<L Previous abortive contract .] — The 
terms of an abortive contract are 
not such 44 surrounding circumstances ” 
as would justify the ct. in construing 
new contract — D b West v. Hollow, 
[1914] App. D. 157. — S. AP. 
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Sect . 4 . — Admission of extrinsic evidence ; Sub-secL 
5, B. ; sub-sect . 6, A.] 

arrival at her port, upon the body, tackle, apparel, 
ordnance, munition, artillery, boat & other 
furniture of & in the good ship or vessel called 
the 4 Ganges,* a steamer.** There were pleas of 
unseaworthiness & of undue concealment, on which 
issues were joined : — Held : extrinsic evidence as 
to the character of the vessel was admissible. — 
Buboes v . Wickham (1863), 3 B. & S. 009 ; 33 
L. J. Q. B. 17 ; 8 L. T. 47 ; 10 Jur. N. S. 92 ; 11 
W. R. 992 ; 1 Mar. L. 0. 303 ; 122 E. R. 251. 

Annotations: — Comd. Clapham v. Langton (1864), 6 B. & S. 

729. Reid. Readhead t>. Mid. Ily. (1867), L. It. 2 Q. B. 

412 ; Turnbull v. Janson (1877), 36 L. T. 635. Mentd. 

Williams v . Ayros (1877), 3 App. Cas. 133 ; The Vortigcrn, 

[1899] P. 140 ; Cantiere Mocoanlco Brindislno v. Janson 

(1912), 81 L. J. K. B. 850. 

1313. Amount of consideration agreed — Con- 
tract to sell plant & protect trees.] — Where A., for 
a valuable consideration, contracted to sell & 
plant 70,000 trees on certain lands of deft., & also 
well & sufficiently to keep in order the trees, for 
two years next after the planting thereof, & that 
such of them as should die during such period, 
except from injury by sheep, game, or cattle, 
should be replanted in the autumns Of the two 
years by him : — Held : evidence of non-perform- 
ance by A. of any part of his contract, by which 
the trees had become of less value to deft., was 
admissible to reduce the damages in an action on 
the agreement for their price, & for planting 
them. — Allen v. Cameron (1833), 1 Cr. & M. 
832 ; " 3 Tyr. 907 ; 2L.J. Ex. 203 ; 149 E. R. 035. 
Annotations: — Reid. Dawson v. Oollis .1851), 10 C. B. 523. 

Mentd. Baillie v. Kell (1838), 4 Bing. N. C. 638 ; Charles 

v. Altin (1854), 15 C. B. 46. 

1314. Shipment of goods — Readiness for dis- 
patch.] — A., the proprietor of a lead mine, sold to 
B., a lead merchant in London, by a written con- 
tract, 44 200 $ons of Bog Mine lead, deliverable in 
the river Thames.’ * The broker who made the 
contmfc stated at the time, in answer to a question 
by B., that the lead was ready for shipment. The 
lead was delayed a considerable time in transit, & 
when it arrived in London, B. refused to receive 
it. In an action by A. against B. for not accepting 
the lead: — Held: the parol representation of the 
broker, that the lead was ready for shipment, was 
admissible in evidence, not to vary the written 
contract, but as one of the data from which the 
reasonableness of the time was to be determined. — 
Ellis v . Thompson (1838), 3 M. & W. 445 ; 1 
Horn & H. 131 j 7 L. J. Ex. 185 ; 150 E. R. 1219. 
Annotations: — Confld. Hurst v. UBborne (1856), 18 C. B. 

144. Retd. Lockett v. Nicklin (1848), 2 Exch. 93. Mentd. 

Dunoon v. Topbam (1849), 8 C. B. 225. 

1315. Conditions of sale.] — Pltf. & deft, occupied 
contiguous premises, which premises they had 
severally purchased, at the same auction, from the 
then owner of the whole. The lots were after- 
wards conveyed to pltf. & deft, by separate deeds, 
ifi which the premises were described as being in 
the occupation respectively of H. & R. together 
with all buildings, ways, etc., known or reputed 
to be parcel thereof : — Held : deft, might give in 
evidence conditions of sale distributed at the time 
of the auction, describing the premises by measure- 
ment, there being probable evidence that these 
conditions were seen by pltf.*s agent at the sale ; 
inasmuch as the conditions were used, not to 
control or construe, but to apply, the language of 
the deeds. — Mubly v. M‘Dermott (1838), 8 Ad. 
& El. 138 ; 3 Nev. & P. K. B. 350 ; 1 Will. Woll. 
& H. 220 ; 7 L. J. Q. B. 242 ; 112 E. R. 789 ; sub 
nonu Murphy v. M‘Dermott, 2 Jur. 808. 
Annotation : — Mentd. Stodman v. Smith (1857), 8 E. & B. 1. 


1316. Circumstances surrounding signature of 
document.] — Where there is an uncertainty 
whether a signature applies to several documents 
on the same paper, or only to some of them, parol 
evidence of the circumstances of the transaction 
is admissible to explain it. — F oster v. Mentor 
Life Assurance Oo. (1854), 3 E. & B. 48; 23 
L. J. Q. B, 145 ; 22 L. T. O. & 305 ; 18 Jur. 827 ; 
2 0. L. R. 1404 ; 118 E. R. 1058. 

1317. Nature of employment — Commercial 
traveller.] — Pltfs., lace merchants, carrying on 
business by means of travellers over certain 
districts in England, verbally agreed with deft., 
who was already in their service in another 
capacity, to travel for them over one of the dis- 
tricts, which they designated the 44 Midland 
district,” it being at the time understood that the 
terms of the engagement were to be reduced into 
writing. A few weeks after deft, had started 
on the journey the following agreement was sent 
to him, & he signed & returned it : 44 To H. & W. 
Mumford. In consideration of my entering upon 
your employ at a salary to commence with at 
£50 a year, I herewith agfcee to do so, with the 
understanding that, in the event of my wishing to 
travel, & doing so, for any other house in the same 
trade, on any part of the same ground, to pay you 
the sum of £50 ” : — Held : extrinsic evidence was 
properly admitted to explain the nature of the 
employment & what was intended by the ex- 
pression 44 the same ground.” — Mumford v. Geth- 
ing (1859), 7 0. B. N. S. 305 ; 29 L. J. C. P. 105 ; 
1 L. T. 04 ; 8 W. R. 187 ; 141 E. R. 834. 

Annotations : — Retd. Rogers v. Maddocks (1892), 62 L. J. Ch. 

219 ; Haynes r. Doman, [18991 2 Ch. 13 ; Krell v. Henry, 

[1903] 2 K. B. 740. Mentd. Mills v. Dunham, [1891] 1 Cto. 

576 ; Maxim Nordenfelt Guns & Ammunition Xto#*/ 

Nordonlelt, [1893] 1 Ch. 630 ; Phillips v. Steven# *1899), 

15 T. L. It. 325 ; Mason v. Provident Clothing & Supply 

Co. (1913), 82 L. J. K*B. 1153 ; Eastes v. Russ, [1914] 1 

Ch. 468 ; Attwood v. Lamont, [1920] 3 K. B. 571. 

1318. Lace buyer.] — On a contract in 

writing, within the statute, in general terms for 
the employment of pltf. : — Held : it might be 
shown by parol, that he was employed in a par- 
ticular capacity. — Price v. Mouat (1802), 11 
C. B. N. S. 508 ; 2 F. & F. 529 ; 142 E. R. 895. 
Annotation .—Held. Krell v. Henry, [1903] 2 K. B. 740. 

1319. Mercantile documents generally.] — Deft, 
gave to pltf. the following guarantee : 44 Gentle- 
men, — As Mr. D. informs me you require some 
person as guarantee for goods supplied to him by 
you in his business, I have no objection to act as 
such for payment of your account ” : — Held : the 
expression “ for goods supplied ” did not neces- 
sarily import a past consideration. Senible : if the 
expression was ambiguous parol evidence would 
be admissible to show that the parties meant, not 
a past, but a future supply of goods. 

A mercantile instrument should be construed 
with reference to the surrounding circumstances 
(Pollock, C.B.). — Hoad v . Grace (1801), 7 
H. & N. 494 ; 31 L. J. Ex. 98 ; 5 L. T. 359 ; 8 
Jur. N. S. 43 ; 10 W. R. 85 ; 158 E. R. 507. 
Annotation : — Reid. Chalmers v. Victors (1868), 18 L. T. 481. 

1320. Allegation of Implied warranty — Evidence 
to rebut.] — Where it is sought to import warranty 
into a contract of sale contained m letters which 
are ambiguous in their terms, it is competent to 
the party sought to be charged to give evidence of 
all the surrounding facts & circumstances, for the 

I purpose of showing that a warranty was not con- 
templated by the parties. — S tucley v. Baily 
! (1802), 1 H. & C. 405 ; 31 L. J. Ex. 483 ; 10 W. R 
720 ; 158 E. R. 943. 

! 1321. Preparation of securities by solicitor for 

1 client — Violation of instructions.] — M. & D. about 
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to advance £400 to A. on mtge. security, the three 
parties met with their solr. G., who was to act for 
them all A draw up an agreement & prepare the 
securities. The written agreement set forth that 
of the money to be advanced M. was to be liable 
for only £100 & D. for £300, A M. A D. accordingly 
drew bills on each other, which were discounted, 
A the proceeds advanced to A. Afterwards D. 
became insolvent, A G., being a creditor of D., 
got the bills indorsed to himself, G., & sued M. 
for the whole amount. 

On the trial of an issue whether G. had not been 
retained by M. as his solr. to prepare proper 
securities to protect M. against liability beyond the 
amount of £100 : — Held : it was competent to 
prove by parol that at the time the written agree- 
ment was made A executed, M. gave directions to 
G. so to prepare such securities, for this was not 
an attempt to vary a written instrument by parol 
evidence. — Gemmill v. Macalister (1863), 7 
L. T. 841 ; 9 Jur. N. S. 285 ; 11 W. R. 486, H. L. 

1322. Insurance policy — Evidence of unstamped 
slip.] — L A C. pltfs., who were ship A insurance 
brokers in London were in the habit of effecting 
insurances by the instructions of S. on behalf of 
G. A R., merchants at Hamburg. On Sept. 23, 
1869, they received instructions from S. to open a 
policy on hides to the amount of £5,000. On the 
same day C. filled up a slip on one of the printed 
forms kept at the office of defts., who were under- 
writers, for £5,000 on hides per “ ships ** A left it 
at the office. On Feb. 3, 1870, C. called on defts., 
A taking up the slip for £5,000, which he had 
filled up on Sept. 23, 1869, filled up two slips, one 
for £2,455 on hides per The Socrates, A the other 
for £2,500 on hides per The Sophie, saying that 
it would be more convenient to have two separate 
policies. In due course policies were executed in 
accordance with the slips. In an action upon the 
policy for £2,455 : — Held : although by 30 Viet, 
c. 23, ss. 4 A 9, the slip of Sept. 23, 1869, not having 
been stamped, would not be available as a policy, 
it might be referred to for the purpose of showing 
what was the intention of the parties at the time 
of the execution of the policy which was founded 
upon that slip. — Ionides v . Pacific Insurance 
Co. (1872), L. R. 7 Q. B. 517 ; 41 L. J. Q. B. 190 ; 
26 L. T. 738 ; 21 W. R. 22 ; 1 Asp. M. L. C. 330, 
Ex. Ch. 


Annotations Refd. Cory v. Patton (1872), L. It. 7 Q. B. 
304 ; Fisher v. Liverpool Marine Insce. (1873), L. R. 8 Q. D. 
469 ; Citizens Insce. of Canada v. Parsons, Queen Insce. v. 
Parsons (1881), 7 App. Cas. 96 ; Ashling v. Boon, [1891] 
1 Ch. 568 ; Home Marine Insce. v. Smith, T1898] 1 Q. B. 
829. Mentd. Anderson v. Pacific Fire & Marine Insce. 
(1872), L. R. 7 C. P. 65 ; Stephens v. Australasian Insce. 
(1872), L. R. 8 C. P 18 ; Lisnman v. Northern Maritime 
Insce. (1875), L. R. 10 C. P. 179 ; Davies v. National Fire 
A Marine Insce. of New Zealand, [1891] A. C. 485. 


1323. Negotiations prior to agreement.] — McCol- 
ijn v. Gilpin, No. 1196, ante. 

1324. Carriage of goods— Evidence of existing 
cartage rates.] — Appcts. were manufacturers of oil 
cake A their works at Selby, which were about 
half a mile distant from Selby station, were con- 


nected with defts.* main line of railway by a siding 
at a point of great congestion. 

The siding had been laid down in accordance 
with an agreement between the parties, which 
provided that appcts. should receive a rebate of 
5 d. per ton if their consignment of oil cake from 
their works at Selby over defts.’ railway in any 
year should not be less than 30,000 tons. By a 
long standing practice, the railway co. collected 
the traffio of appcts.* trade competitors at Hull 
free of charge, or allowed such competitors a 
rebate varying with distance in cases where they 
did their own cartage to the station at Hull. The 
practice at Hull was present to the minds of A 
was discussed between the parties during the 
negotiations leading up to the said agreement. 
Upon a complaint that the railway co. were upon 
the above facts unduly preferring appcts.* com- 
petitors at Hull : — Held : evidence to the effect 
that the existing cartage rebate at Hull was taken 
into consideration in fixing the terms of the 
agreement was admissible, but not to vary such 
agreement. — Olympia Oil A Cake Go., Ltd. t>. 
North-Eastern Ry. (1913), 30 T. L. R. 236 ; 
15 Ry. A Can. Tr. Cas. 166. 

To connect two documents.] — Sec Sect. 3, sub- 
sect. 25, ante . 

To Identify parties.] — See Sub-sect. 6, A., post . 

To identify subject matter.] — See Sub-sect. 6, B., 
post . 


Sub-sect. 6. — To Identify Parties and Subject- 
Matter. 1 

A. Parties . 

1325. General rule.] — Extrinsic circumstances 
not only may but must always be looked at, 
because an agreement can never be made intelligible 
unless the persons A the subject matter with which 
the parties are dealing can be identified (Bram- 
well, B.). — Brown v. Fletcher (1876), 35 L. T. 
165. 

1326. In sale of goods — To Identify buyer A 
seller.]— Sharp’s Case (1626), Lat. 272 ; 82 E. R. 
382. 

Annotation: — Mentd. Roe v. Gatehouse (1696), 1 Ld. Raym. 
145. 

1327. .1— Defts.* agent, W., wrote in 

a book of pltf. — “ Mr. N. (pltf.), 32 sacks culasses, 
at 39s., 280 to wait orders, W.” Pltf. afterwards 
wrote to W. about the flour he “ had bought,” A 
W. wrote in reply about the flour he “ had sold.” 
It appeared that pltf. was a baker, A defts. flour 
dealers : — Held : the surrounding circumstances 
might be considered in order to explain who was 
buyer A who was seller. — Newell v. Radford 
(1867), L. R. 3 C. P. 52 ; 37 L. J. 0. P. 1 ; 17 
L. T. 118 ; 16 W. R. 79. 

Annotations: — Retd. Sheers v. Thimbleby (1897), 76 L. T. 
709 ; He Holland, Gregg v. Holland, [1902] 2 Ch. 360. 

1328. To show in what character party makes 
agreement — Or in what name carrying on trade.] — 


PART III. SECT. 4, SUB-SECT. 6. — A. 

e. Identity of parties .} — Where there 
is nothing to raise a doubt as to the 
identity of the persons through whom 
a title comes, it will be presumed from 
the identity of the names. In this 
case, however, to confirm the identity, 
there were besides the names the , 
description of the parties A the hand- 
writing, & the fact that the patent had 
been handed down with the different 
conveyances; A it appeared further 
than both parties assented to the title 
of one M., who claimed through the 
deeds as to the names In which proof of 

J.— VOL. XVII. / 


identity was insisted upon. — N icholson 
UMlh 21 C. R. 

108. — CAN. 


f. -- — *.] — Pltf. claimed under a 
deed to him from G., the heir of the 
patentee, A. He gave evidence that 
his grantor was the heir of one A., 
who had been a captain in the navy, 
& to the patent to A. of 980 acres, 
with a deed to himself from the alleged 
heir of the «une land, of which the land 
to dispute formed part : — Held : suffi- 
cient evidence to go to the Jury of 
identity between the patentee A the 
alleged ancestor. — Bbown v. Living- 


stone (18701, 29 U. C. It. 520.— CAN 

g. .] — A discharge of mtge. 

was signed by “ Eliza " Switzer, whereas 
the mtge. purporting to be discharged 
was made to “ Elizabeth ” Switzer 
Held : there was no valid objection to 
the discharge, for the identity of the 
person signing was established by 
affidavit to the satisfaction of the regis- 
trar, A as a matter of family usage the 
names are synonymous A interchange- 
able . — He Clarke A Chamberlain 
(1889), 18 0. R. 270.— CAN. 

h. .] — Parol evidence admitted 

to identity the parties to the oontract. — 


322 


Deeds and Other Instruments. 


Sect. 4. — Admission of extrinsic evidence : Sub-sect. 

6, A. <Sc B.] 

Deft., established H. as his general agent in London, 
authorising him to make contracts in his own 
name; that authority was, however, revoked 
shortly before the making of the contract in ques- 
tion with pltfs. The contract was effected through 
W., a broker, in the terms previously sanctioned 
by deft., & was contained in two notes. In an 
action for non-delivery : — Held: parol evidence 
was admissible to show in what character a party 
had made a contract, or in what name a party 
was carrying on his trade. — Trueman v. Loder 
(1840), 11 Ad. & El. 689 ; 3 Per. A Dav. 607 ; 
9 L. J. Q. B. 166 ; 4 Jur. 934 ; 113 E. R. 539. 

Annotations Refd. Humfrey v. Dale (1857), 7 E. A B 
266 ; Calder v. Dobell (1871), L. K. 6 0. P. 486. Mentd. 
Beckham v. Drake (1841). 9 M. A W. 79 ; Puree v. 8har* 
wood (1841), 2 Q. B. 388 ; Royal Exchange Xnsce. v. 
Moore (1863), 11 W. R. 592 ; Re Oriental Bank Corpn., 
Ex p. Guillemln (1884), 28 Ch. D. 634 ; Durant v. Roberts 
Sc Keighley Maxsted, [1900] 1 Q. B. 629 ; Willis, Faber v . 
Joyce (1911), 104 L. T. 576. 

1329 . Whether as principal or agent.] — 

The parol evidence received did not go to extend 
the terms of the agreement in writing s it only 
went to show that the letter was addressed to him 
as the attorney for pltf. & not as the principal A 
creditor (Lord Ellenborough, O.J.). — Bateman 
v. Phillips (1812), 16 East, 272 ; 104 E. R. 847. 

Annotations : — Retd. Higgins v. Senior (1841), 11 L. J. Ex. 
199; Plant v. Bourne (1897), 76 L. T. 820; Sheers v. 
Thlmbleby (1897). 76 L. T. 709. Mentd. Jenkins v. 
Reynolds (1821), 3 Brod. A Bing. 14 ; Farrell v. Hiokie 
(1867). 30 L. T. O. S. 56 ; Holmes v. Mitchell (1859), 7 
0. B. N. S. 361 ; North Staff ordshi :o Ily. v. Peek (I860), 
E. B. & K. 986; Williams t>. Byrnes (1863), 1 
Moo. P. C. C. N. S. 154 

1330. .] — A. contracted with B., who 

appeared on the face of the contract to be an agent 
for 0., for whom B. had sold the goods, but B. 
was in fact the principal. Evidence was adduced 
to show A.’s knowledge that B. was the principal 
A not the agent : — Held : such evidence was 
rightly received, A the jury might infer from the 
facts that A. knew he was dealing with B. as 
principal A not as agent. — Rayner v. Grote 
<1846), 15 M. A W. 369 ; 16 L. J. Ex. 79 ; 8 
L. T. O. S. 474 ; 153 E. R. 888. 

Annotations; — Raid. Cox v. Hubbard (1847), 4 C. B. 317 ; 
Schmaltz v. Avery (1851), 16 Q. B. 655 ; Glllett v. Otfor 
£1856)^8 O. B. 905. Mentd. Tetley v. Shand (1871), 25 

1331 . ,] — Two deeds were executed 

between a co., a landowner, & the agent or steward 
of the latter, the effect of which would have been 
to constitute theAgai^t contractor for the execution 
of certain improvement upon the land, which were 
about to be effected for a 'nejrtain sum of money, 
to be advanced by the co. to th^ landowner for the 
purpose. The works having been 'completed, under 
the agent’s superintendence, for a ies^ sum, the 
agent filed his bill against the landowner, claiming 
as contractor’s profit the difference between the 
actual cost A the sum actually advanced to the 
landowner by the co. s — Held : it was competent 


to deft, to show that the intention of the pattieSt 
when the deeds were executed, wae that pit*, 
should be only nominally the contractor, A the 
evidence establishing this, that he was not en title d, 
to the profit he claimed.— Waters v. Shaftes- 
bury (Earl) (1807), 2 Oh. App. 231; 15 L. T. 
489 ; 15 W. R. 289, L. C. 

1332 . — — .] — Pltfs. requested defts., 

wharfingers A lightermen in L., to quote a through 
rate for carriage of machinery from L. to 0., & 
handed to them a specification of the ma chin ery 
in writing. Defts. in reply, sent to pltfs. a written 
quotation. In an action to recover damages for 
injury caused to the machinery whilst on board 
a steamer in the course of transit to 0. : — Held : 
parol evidence was admissible to prove that defts. 
received the goods as wharfingers only, A acted 
in the carriage of the goods as agents only, A not 
as carriers. — Pontifex A Wood, Ltd. v. Hartley 
A Co. (1893), 62 L. J. Q. B. 196 ; 9 T. L. R. 184 ; 
4 R. 246, C. A. 

1333 . .] — An action for breach of 

charterparty was brought by persons claiming to 
be the undisclosed principals of a party described 
in the contract as “ charterer,* * & objection was 
taken to the admission of evidence that pltfs. were 
in fact the charterers, on the ground that such 
evidence would contradict the written contract : — 
Held : the evidence was admissible. — D rughorn 
(Fred), Ltd. v. Rederiaktiebolaget Trans- 
atlantic, [1919] A. C. 203 ; 88 L. J. K. B. 233 ; 
120 L. T. 70 ; 35 T. L. R. 73 ; 63 Sol. Jo. 99 ; 
14 App. M. L. 0. 400 ; 24 Com. Cas. 45, H. L. ; 
affq. S. C. sub nom. Rederi Aktienbolaget 
Transatlantic v. Drughorn (Fred), [1918] 1 

K. B. 394, 0. A. 

Annotation : — Refd. Ariadne S.S. Co. v. McKelvie, [1922] 

1 K. B. 518. 

1334. Agreement signed specifically 

as agent. 1 — A memorandum annexed to particulars 
A conditions of S£de was signed by C. as agent 
for the vendors.** Neither the memorandum nor 
particulars nor conditions contained the names of 
the vendors, but the particulars A conditions 
showed that the vendors were a co. in possession of 
A carrying on mining operations on the property. 
On bill filed for specific performance setting out 
the memorandum, conditions, A particulars, A 
containing an allegation that pltfs. were the co. 
referred to in them. A were in possession of the 
property : — Held • parol evidence could not be 
admitted to explain the memorandum A show who 
were the principals for whom C. signed as agent. — 
Commins v . Scott (1875), L. R. 20 Eq. 11 ; 44 

L. J. Ch. 563 ; 32 L. T. 420 ; 23 W. R. 498. 

Annotations: — Conid. Wylpon v. Dunn (1887), 34 Ch. D. 

569. Refd. Shardlow v. Cotterill (1881), 45 L. T. 572 ; 

Filby v. Hounsell, [1896] 2 Ch. 737. 

See , also , Agency, Voi. I., pp. 287, 034, 037, 
Nos. 177, 2565, 2680-2588. 

Relation between agents A third parties — 
Admissibility of parol evidence to charge or dis- 
course parties — To support action by third party.] 


Anglo-Canadian land Go. v. Gordon 
(1009), 10 W. L. R. 617; 11 W. L. R. 
658 ; 19 Man. L. R. SOI. — CAN. 

k. Identity of person to wham Utter 
written .} — Parol evidence is admissible 
to show that, though a letter is addressed 
to W., S. was the person referred to ,as 
W.» A the letter was given to her. — 
UMJ»a Chandra MooxsiurKg v. Sage- 
MAN(1869), 6 B. L. R. 


1 . TO 
makes 


shout in what character party 


. sold In execution of a decree 

lami for B. A paid the deposit , mount 
Into ot. for B. A that B. paid the ba^anoe, 

r mised to oonvey their property to 
In a suit by B. to recover C*e 
property from A. : — Held : B. was no*- 
debarred from proving that A. bought 
the property for himself, A not benami 
for B. — Kumara v. Srinivasa (1887), 

I. L. R. 11 Mad. 213.— IND. 

m. ».] — Evidence is ad- 

missible to show that a party executed 
a mtge*-bond as a surety only.-— 
Shambh-ul-Jahan Bbgam v * ' 


WALT Khan (1003), I. L. R* 25 AH 337. — 

IND. 

n. .] — The question, whether 

a party Is a principal or merely a 
surety in the grant of an annuity, is 

i to be determined on the terms of the 
1 instrument; extrinsic evidence is not 
admissible for that purpose. — H ollier 
v . Evrb (1842), 2 Dr. A War. 590 ; 
9 ch Sc Fin. f. — IR. 

o. — — a. -1— Parol evidence is 

admi&lhle to prove that a party to a 
written oohiract entered into it as agent 
for an tmdfscdofc^d DrinoipaL — Ooox *. 
Aldked, [1909] T. & 150.— 8. AF. 
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—See Agency, Yol. I., pp. 687, 688, Nos. 2591- 
2597. 

As defence to action by third party 

against agent personally.] — See Ag®noy, Vol. I., 
pp. 638,689, Nos. 2598-2605. 

i— i. To support action by principal against 

third party.]— See Agency, Yol. I., pp. 689, 640, 
Nos. 2606-2610. 

As defence to action by principal 

against third party.] — See Agency, Vol. I., pp. 
640, 641, No. 2611. 

To support action by agent against 

third party.] — See Agency, Vol. I., p. 641, No. 2612. 

1885. Guarantee to individual— To show benefit 
intended for all partners.] — An action may be 
maintained by the several partners of a firm upon 
a guarantee given to one of them if there be 
evidence that it Was given for the benefit of all. — 
Garrett v. Handley (1825), 4 B. So 0. 664 ; 7 
Dow. So By. K. B. 144 ; 107 E. B. 1208. 

Annotations: — Consd. Alexander v. Barker (1831), 2 Tyr. 

140. Retd. Higgins v. Senior (1841), 11 L. J. Ex. 199. 

1336. Lease — To Identify lessor.] — A mtgee., 
who was not in possession, but collected the rent 
as agent of the mtgors., executed an agreement 
under seal for a tenancy of a farm from year to 
year to deft. The agreement was expressed to be 
made between the mtgee. “ as agent, hereinafter 
called the landlord,’ * & deft. “ hereinafter called 
the tenant.” “ The landlord ” thereby let So “ the 
tenant ” took the premises. By one of the 
covenants the tenant agreed to consume on the 
premises all hay & fodder & to spread on the land 
manure So compost produced on the farm & not to 
sell off any hay or fodder, So to leave all manure So 
compost at the end of the tenancy. The mtgee. 
afterwards sold the farm, A his purchaser sought 
to enforce the above covenant by deft. : — Held : 
the question who was the lessor was one of con- 
struction, in deciding which the ct. could look at 
the surrounding circumstances. — Chapman v. 
Smith, [1907] 2 Ch. 97 ; 76 L. J. Ch. 394 ; 96 
L. T. 662 ; 61 Sol. Jo. 428. 

Annotation: — Refd. Ariadne 8.S. Co. v. McKolvie, [1922] 

1 K. B. 518. 

To explain position of parties.] — See Sub-sect. 6, 
A., ante . 

B. Subject-Matter. 

1337. General rule.] — Shore v. Wilson, 'No. 088, 
ante . 


1338. .] — Parol evidence is generally admis* 

sible to apply the words used in a deed, A to 
identify the property comprised in it. Y ou cannot, 
indeed, show that the words were intended to 
include a particular piece of land, but you may 
prove facts from which you may collect the 
meaning of the words used, so as to include a 
portion of land, where the words are capable of 
either construction (Lord Chelmsford). 

In deeds, as well as wills, the state of the subject 
at the time of execution may always be inquired 
into ; & as, with respect to ancient deeds, the 
state of the subject at their date can seldom, if 
ever, be proved by direct evidence, modem usage 
So enjoyment for a number of years is evidence to 
raise a presumption that the same course was 
adopted from an earlier period, & so to prove 
contemporaneous usage So enjoyment at the date 
of the deed (Lord Wenslbydale). 

When the evidence of all material facts is 
exhausted, So there is still ambiguity, no parol 
evidence of the grantor’s intention, as distinguished 
from extrinsic facts, can be admissible, except 
in the single case of there being two subjects, or 
two objects, to which the terms of the instrument 
are equally applicable (Lord Wbnsleydale). — 
Waterpark (Lord) v. Fennell (1859), 7 H. L. 
Cas. 650 ; 33 L. T. O. S. 374 ; 23 J. P. 643 ; 5 
Jur. N. S. 1135 ; 7 W. B. 634 ; 11 E. B. 259, H. L. 

Annotations : — Add. Devonshire v. Pattinson (1887), 20 

Q. B. D. 263. Keld. Hastings Corpn. v. Ivall(1874), L. R. 

19 Eq. 558 ; Pryor v. Petre, U894] 2 Oh. 11 ; Van Diemen's 

Land Go. v. Table Cape, Marine Board, [1906] A. C. 92 ; 

Watoham v. East Africa Protectorate, [1919] A. 0. 633. 

1339. .] — Extrinsic evidence is admis- 

sible to explain what is the subject-matter of a 
contract where the contract relates to some specific 
thing. — Chadwick v. Burnley Oorpn. (1864), 
4 New Bep. 401 ; 12 W. B. 1077. 

1340. .] — When the obvious intention under 

a deed of grant is to give a title to what has been 
taken So retained before the actual grant, acts of 
user before the grant are cogent evidence of the 
identity of what is granted, for they lead up to 
So explain what was intended to be conveyed. — 
Van Diemen’s Land Co. v. Table Cape Marine 
Board, [1900] A. C. 92 ; 75 L. J. P. C. 28 ; 93 
L. T. 709 ; 64 W. B. 498 ; 22 T. L. B. 114, P. 0. 
Annotation : — Consd. Wtttcham v. East Africa Protectorate, 

[1919] A. C. 633. 

1341. Property conveyed.]— JDoe d. Freeland v. 
Burt, No. 875, ante. 


PART III. SECT. 4, SUB-SECT. 6.— B. 

1337 I. General rule .) — Parol evidence 
can be adduced to show property 
Intended. — Muldowan v. German 
Canadian Land Co. (1909), 10 W. L. It. 
561 ; 19 Man. L. K. 667.- CAN. 

1337 ii. .] — Oral evidence is ad- 
missible to apply a document to the land 
towhlehit is Intended to refer. — Valam- 

FUDDUCHKRRI PADMANABHAN V. CHOWA- 
karenPudiapurayil KunhiKolknd an 
(1870), 5 Mad. 320.— IND. 

1337 ill. .) — Evidence may be 

given to show what land was hypothe- 
cated by a bond. — R am Lalu. Harrison 
(1380), I. L. R. 2 All. 832,— IND. 

1337 iv. .1 — Parol evidence is ad- 
missible to identify the subject-matter 
of a written lease. — G roenswald v. 
Duvbnhaoe, [1915] O. F. S. 25.— 
S. AF. 

1341 i. Properly conveyed.) — Where, in 
trespass for cutting timber, the question 
was, in which of two townships there 
was an allowance for road. Sc the grants 
from the Crown not being very explicit, 
pltf. endeavoured to support his cos- 
struction of the mat by parol evidence, 
which was rebutted wM by parol 
testimony also 27*U * i**oi «wldsooe 


was admissible. — M iller v. Palmer 
(1834), 3 O. S. 425.— CAN. 

1841 ii. .]— When the description 

in a deed which was supposed to con- 
tain half of a lot, in giving motes Sc 


tain half of a lot, in giving motes Sc 
bounds stated as a measurement 40 
chains “ being half the length of the lot/' 
as the length conveyed : — Held : it 


; half the length of the lot/ 1 
;h conveyed : — Held : it 


was necessary tor the grantoo to prove 
that the whole lot contained more than 
80 chains from front to rear, to entitle 
him to any greater quantity, for the 
production of the deed alone would 
entitle him to 40 chains only. — Van 
Every v. Drake (1860), 9 C. P. 478. — 
CAN. 

1841 ii I. .] — Juson v, Reynolds 

(1873), 34 U. C. R. 174.— CAN. 

1341 iv. .] — Land was described in 

a deed as consisting of certain lots, 
excepting thereout certain portions : — 
Held: evidence was properly admitted 
to show what these portions were. — 
Lloyd v. Henderson (1875), 25 C. P. 
253.— CAN. 

1341 v. .1— Smith v. Smith (1875), 

1E.&C, 29.— $AnT 

1841 vi. Johnson v. Cbosson 

(1836), Oms. Big. fad ed. 848/— CAN. 

1341 vil. . ] — Kenny v. Caldwell 


(1894), 21 A. R. 110 ; ajfjftf., 24 B. C. R. 
009.— CAN. 

1341 viii, .] — Scotten v. BartiieL 

(1894), 21 A. R. 569 ; reved ., 24 B. C. R. 
367.— CAN. 

1341 ix. .] — WhJlo the report Sc 

S lans of a Crown Land Surveyor leading 
[) a grant cannot be used to contradict 
the terms of the grant, but they can be 
used for the purpose of ascertaining 
where the surveyor started Sc where 
he established his marks. — M iller v. 
Bezanson (1910), 9 E. L. R. 10.— CAN. 

1341 x. . }— Parol evidence was ad - 

missiblo to show that “ lots 3 and 4 " 
was the name of the whole pared 
occupied by tho vendor Sc his prede- 
cessors in title Sc was tho property 
described in the agreement . — he Bren, 
zel Sc Robinovxtch (1018), 42 O. L. It. 
394; 14 O. W. N. 37.— CAN. 

1341 xi. .] — Where a sale-deed de- 
scribes the land sold by wrong survey 
numbers, extrinsic evidence is admis- 
sible to show that the lands intended to 
be sold Sc actually sold Sc delivered 
were lands bearing different survey 
numbers. — K urufpa Goundan v. 
Pebiathambi Goundan (1907), I. L. R. 
30 Mad. 397.— IND. 

I 1841 xll. .h-S turn rmlH tor* 

X 2 « 
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Deeds and Other Instruments. 


Sect. 4 . — Admission of extrinsic evidence : Sub-sect. 
6, B.; sub-sect. 7.] 


1342 . •] — Parol evidence is admissible to ex- 

plain the subject-matter of an agreement, although 
not to vary the terms. — Ogilvie v. Foljambe 
(1817), 3 Mer. 63 ; 36 E. R. 21. 


Annotations : — Apld. Naylor v. Goodall (1877). 47 L. .T. Ch* 
63. Oonsd. Shardlow v. Ootterell (1881). 20 Ch. D. 90. 
Apld. Plant v. Bonnie. (1897] 2 Oh. 281. Raid. McMurray 
v. Sploor (1868). L. K. 6 Eg. 527 ; Bank of New Zealand 
v. Simpson. [1900] A. O. 182 ; G. W. Ry. & Mid. Ry. v. 
Bristol Corpn. (1918). 87 L. J. Ch. 414 ; Auerbach v. 
Nelson, (1919] 2 Oh. 383. Mentd. Evans v. Jackson 
(1836), Donnelly, 147 ; A.-G. v. Dixon (1842), 1 Y. & 
O. Oh. Cob. 614 ; Clive v. Beaumont (1848), 1 De G. & Sm. 
391 : Cowley v. Watts (1853). 22 L. J. Ch. 591 ; Cox v. 
Middleton (1854), 2 Eq. Rep. 631 ; Caton v. Caton (1867), 
L. R. 2 H. L. 12} ; Ettls v. Rogers (1885). 20 Oh. D. 661 ; 
Sheers v. Thimbleby (1897), 76 L. T. 709 ; McGrory v. 
Alderdale Estate Co., [1918] A. C. 503. 


1343 . .] — A. by agreement promised to 

surrender into the hands of the lord, etc,, “ all 
those brickworks, copyhold of inheritance, then 
in the possession of A., with full liberty, etc.,” 
to the use of B. & 0. No surrender was made, 
but B. & O. entered upon the premises. B. after- 
wards surrendered his interest to 0., & an action of 
trespass having been brought against C. & D., they 
pleaded leave & licence from A. to B. & 0., 0. 
Justifying in his own right, & D. as the servant of 
B. & C., & by their command, to which A. replied 
de injurid, etc. The question being whether the 
locus in quo was comprised in the agreement, B. 
was called by defts. to prove, by parol declarations 
of pltf., that the locus m quo was so comprised : — 
Held : the terms of the agreement being ambiguous 
might be explained by parol test mony. — P addock 
v. Fradley (1830), 1 Cr. & J. 90. 

1344. .] — Owen v. Thomas, No. 983, ante. 

1345. .1 — In an order to prove a settlement 

by estate in the parish of B., resps. put in a deed 
of feoffment, which conveyed an estate, set out on 
the deed by abuttals, but which was described as 
being in the parish of 8. : — Held : resps. might 
bring forward parol evidence, to show that the 
lands described in the deed, & of which livery was 
given, were situate in the parish of B. & not of 8. 
as therein described. — R. v. Wickham (Inhabi- 
tants) (1835), 2 Ad. & El. 517 ; 4 Nev. & M. K. B. 
406 ; 2 Nev. & M. M. C. 575 ; 4 L. J. M. C. 45 ; 
111 E. R. 200. 

Annotation: — Held. 11. v. Exminster (1837), 6 Ad. & El. 

598. 

1343 , ,] — g. agreed to purchase of pltf. 

“ the mill property, including six cottages in E. 
village ” : — Held : parol evidence was admissible 
to identify “ the mill property,” part of which was 
neither in the village nor in the parish of E. — 
McMurray v. Spicer (1868), L. ft. 5 Eq. 527 ; 
37 B. J. Ch. 605 ; 18 L. T. 116 ; 16 W. R. 332. 
Annotations : — Mentd. Webb v. Hughes (1870), L. R. 10 

Ej^. 281 ; MoUrory 1 ?. Alderdale Estate Co., (1918} A. C. 


1347 . .] — in 1861, P., a common prede- 
cessor in title of both pltf. & deft., being possessed 
of 27 rods of land, conveyed to deft.’s predecessor 
in title “ all that piece of garden ground, containing 
by estimation 20 rods, bounded on the south by 
other land, or garden ground belonging to the said 
P.” In 1866, P. conveyed the residue of the 
property to pltf.’s predecessor in title, describing 
it as “ 16 rods more or less,” the result being that 
if the measurement of the deed of 1861 was 
accurate, deft, took under it 12 rods instead of 20 , 
while if the measurement of the deed of 1866 was 
accurate, pltf. took under it 7 rods instead of 15. 
Pltf. brought ejectment for the 8 rods in dispute : — 
Held : the parol evidence of P. was admissible 
to show that he had conveyed 12 & not 20 rods 
by the deed of 1861. — Jervey v. Styring (1874), 
29 L. T. 847. 

1348 . ,] — By an instrument under seal 

dated Nov. 2, a customer gave to his bankers a 
charge on the premises mentioned in the schedule 
os a security for all money then due or thereafter 
to become due from him to them, subject to a 
prior mtge. of Oct. 3, to a building society, & he 
covenanted to execute a legal mtge. when required. 
The schedule described the property as “ three 
leasehold houses in C. held by the mtgor. under a 
lease of Sept. 25.” The lease of Sept. 25, in fact, 
comprised only one house. There was evidence 
that on Nov. 2, the bankers agreed to make further 
advances to the customer, upon his giving them 
satisfactory security ; that he then offered to give 
them a charge upon three leasehold houses, which 
he pointed out to the manager ; that the manager 
agreed to accept those three houses as security ; 
& that the deed of charge was then drawn up at 
the bank, the description in the schedule being 
inserted from the customer’s instructions. One 
only of the three houses thus pointed out was 
comprised in the lease of Sept. 25, & the two others 
were comprised in a lease of Dec. 31, which, 
as well as the lease of Sept. 25, was subject to a 
prior mtge. to the building society : — Held : this 
evidence was admissible, & the bankers were 
entitled to a charge on the two houses comprised 
in the lease of Dec. 31. — He Boulter, Ex p. 
National Provincial Bank op England (1876), 
4 Ch. D. 241 ; 46 D. J. Bey. 11 ; 35 L. T. 673; 
25 W. R. 100. 

Annotation : — Mentd. Craddock v. Hunt, [1923] 2 Ch. 136. 

1349 . ,] — One of three trustees acting as if 

he were absolute owner entered into a contract 
to sell the entirety of certain freehold property 
(in one-fifth part of which he had a beneficial 
interest) describing the property as “ The Jolly 
Sailor, offices, etc.,” to pltf. The other trustees, 
afterwards, refused to- concur in the sale. Pltf. 
having brought his action for specific performance 
of the contract : — Held : the subject-matter of the 
contract was sufficiently defined, as the vagueness 


torm of years “ All as some time 
oooupiod by ” B., the preceding tenant. 
Borne years after the date of the lease 
a question arose as to whether a pieoo 
of rough pasture which had been 
possessed by the tenant since his entry 
was included in the subjects lot. It was 
proved that this pasture had not been 
occupied by B., but the tenant deponed 
that before offering for the farm he had 
applied to the landlord's factor to show 
him the boundaries, A that the factor 
had pointed out the pasture as included 
In the farm: — Held: B.'s possession 
was the measure of the tenant’s right. — 
Greqbon v. Alsop (1897), 24 R. vCt. of 
Bess.) 1081; 34 So. h. R. 8IJ ; 5 
S. L. T. 105. — SOOT. 


P. — 

ported 


— Not what is oenerdUtt re- 
in neighbourhood .] — Whether 


lands are granted or not cannot be 
proved by evidence as to what is 
generally known & reported in the place 
where the lands are situate. — Davidson 
v. King (1870), 3 Pug. 390.— CAN. 

a. Consideration ,) — A witness who 
had once been agent for the defenders, 
having drawn a deed founded on in the 
case, & which stated that it was granted 
for certain oauses me thereunto moving : 
— Held: competent to ask what the 
causes were. — Ivison v. Edinburgh 
Silk Yarn Oo. (1846), 9 Dunl. (Ct. of 
Seas.) 1039.— SCOT. 

r. Extent of covenant.) — The lan- 
guage of a covenant being indefinite, 
evidenoo is properly admitted to explain 
it.— Houston v. McLaren (1887), 14 
A. R. 103.— CAN. 


s. .] — On transferring to pltfs. 

his shares in a co. dealing in auto- 
mobiles & their accessories, deft, cove- 
nanted that be would not engage in 
competition with the business carried 
on by the co. In the oertaliaprovinoes : — 
Held: extrinsic evidence might be 
given to show what was the business 
carried on by the eo. at the time. — 
Kelly t>. McLaughlin (1911), 21 
Man. L. R. 789.— CAN. 


t. Sale of trees .) — In on action be- 
tween the partios to an agreement in 
writing for the purchase of oaks growing 
on pertain lands, “ together with all 
other trees growing through the oak 
plantations, 3c mixed with the oak," 
the question in dispute being what 
trees beside oaks were included In the 
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(if any) about the meaning of the words “ Jolly 
Sailor, offices, etc.,” might be removed by on 
inquiring at chambers. — N aylor v. Goodall 
( 1877), 47 L. J. Ch. 53 ; 37 L. T. 422 ; 26 W. R. 
162. 

1350. .] — Shardlow v. Cotter ell, No. 984, 

ante . 

1351. .] — Clarke v. Coleman, [1895] W. N. 

114, 0. A. 

1352. J — Plant v. Bourne, No. 985, ante . 

1353. Document unambiguous.] — G oldfoot 

v. Welch, No. 1171, ante. 

1354. .1 — The only memorandum of an 

assignment or copyright was a receipt for a 
sum paid for “ Five original card designs inclusive 
of all copyright?. Subjects : four golfing sub- 
jects : one Teddy Bear painting ” : — Held : parol 
evidence was admissible to identify the designs 
intended. — S avory (E. W.), Ltd. v. World of 
Golf, Ltd., T1914] 2 Ch. 566 ; 83 L. J. Ch. 824 ; 
111L. T. 269; 58 Sol. Jo. 707, C. A. 

1355. .]— On Nov. 21, 1918, pltf. paid deft. 

£10 & received the following receipt : “ Received 
of Mr. A. £10 on account of house being sold for 
£500 from Mr. N. Possession to be taken in six 
weeks after date.” Pltf. alleged & proved that on 
Nov. 21, 1918, before signing this receipt deft, 
verbally agreed to sell him his house & residence, 
N. Lodge, for £500 with possession in six weeks, 
& that the £10 was paid as a deposit on account 
of the purchase-money. Pltf. claimed specific 
performance :~—Held : the receipt was a sufficient 
memorandum of the verbal contract, the date, 
parties & price being apparent on the face of it, 
& the actual ” house being sold ” by deft, to pltf.- 
on that date at that price being readily ascertain- 
able by parol evidence. — Auerbach v. Nelson, 
[1919] 2 Ch. 383 ; 88 L. J. Ch. 493 ; 122 L. T. 
90 ; 35 T. L. R. 655 ; 63 Sol. Jo. 083. 

1356. Promissory note — To what debt note 
applicable.] — A promise in writing to pay a debt, 
to be transferred from promisor’s account to that 
of a third party, his agent : — Held : valid, as a 
guarantee, & to admit parol evidence to identify 
the debt. 

There appeared to have been two debts, & 
the dispute is, as to which of them the promise 
applies. That can be proved by parol, for though 
by Stat. Frauds the contract must bo in writing, 
the ambiguity is latent & raised by parol evidence, 
& therefore may be removed by parol evidence 
(Bramwell, B.). — Brunton v . Dullens (1859), 

1 F. & F. 450, N. P. 

1357. Sale of Goods.] — In Aug., pltfs. told deft.’s 
agent that they had wool for sale, partly of their 
own clip, & partly of wool which they had con- 
tracted to buy of neighbouring farmers, & that 
altogether it amounted to 2,300 stones, 100 more 
or less. Pltfs. also, in a letter in Aug., mentioned 
one of those clips, & that they had succeeded in 


a promise of another superior clip about 
150 stones. On Sept. 1, deft, wrote to pltfs. 
offering for “ your wool ” 16s. per stone, etc. 
To this pltf. replied, agreeing to “ your offer for 
the woof of 16s. per stone.” Pltfs. tendered to 
deft., in pursuance of the contract, 2,700 stones of 
wool s — Held : the evidence of the conversation 
& other letters was admissible to explain what was 
meant by 44 your wool.” — Macdonald v. Long- 
bottom (1860), 1 E. & E. 987 ; 29 L. J. Q. B. 256 ; 
2 L. T. 606 ; 6 Jur. N. S. 724 ; 8 W. R. 614 ; 120 
E. R. 1181, Ex. Ch. 

Annotations : — Apld. Mumford v. Gething (1859), 7 O. B. N. S. 
805. Conid. Bank of Now Zealand v. Simpson. [1900] 
A. C. 182. Reid. Cullen v. O’Meara (1867), 15 W. R. 1174 ; 
Newell v. Radford (1867), L. R. 3 C. P. 52 ; Crane v. 
Powell (1868), 17 W. R. 161 ; Heffleld v. Meadows (1869), 
L. R. 4 C. P. 595 ; Buxton v . Rust (1872), L. R. 7 Exoh. 
9 ; Roder v. London Small Arms Co. (1876), 46 L. .T. Q. B. 


Henry. [1»03] 2 K. B. 740 ; 
i. (1918). 87 L. J. Ch. 


279 ; . 

213; Cunningham v. Dunn (1878), 48 L. J. Q. B. 62; 
McCollin v . Gilpin (1881), 6 Q. B. D. 516 ; Plant v. Bourne 
(1897), 76 L. T. 820 ; Krell v. Henry, 

G. W. Ry. Sc Mid. Ry. v. Bristol Corpn. 

414. 

1358. Contract for work & labour — Place 6c 
quantum of work.] — When a written memorandum 
of the terms on which work is to be done does not 
show where it is to be done, nor by measurement 
or otherwise identify the work or define the 
quantity of work to which it applies, parol evidence 
is admissible to explain it in this respect, & show 
to what it refers. — P haroah v . Lush (1862), 2 
F. & F. 721, N. P. 


Sub -sect. 7. — To explain Particular Words 
and Phrases. 

Meaning of particular words 6c phrases.] — 

See Titles passim ; Words & Phrases. 

Admissibility of usages.] — See Custom & 
Usages, pp. 42-47, Nos. 470-522, ante. 

1359. General rule.] — Where an expression used 
in a written instrument has a technical meaning, 

E arol evidence is admissible to show that it has 
een used in that sense, & not in its ordinary 
meaning in common parlance, although that may 
be perfectly clear & unambiguous in itself. — Clay- 
ton v. Gregson (1835), 5 Ad. & El. 302 ; 1 liar. & 
W. 159 ; 4 Nev. & M. K. B. 002 ; 4 L. J. K. B. 
161 ; 111 E. R. 1180. 

Annotations : — Consd. Shore v . Wilson (1842), 9 Cl. & Fin. 
355. Mentd. Sweeting v. Poarce (1859), 7 C. B. N. S. 
449 

1380, ,] — Tiie Glasgow Packet, No. 1154, 

ante. 

1361. .] — A.-G. v . Clapham, No. 1216, ante. 

1302. .] — Beacon Life Assurance Co. v. 

Gibb, No. 1383, post . 

1363. .] — Holt & Co. v . Collyer, No. 792, 

ante . 

1364. .] — Words with a fixed meaning in a 

written contract cannot be explained by oral 


agreement : — Held: evidence of con- 
versations between the parties in refer- 
ence to the sale, prior to the agreement, 
was properly received in order to 
identify the subject matter of the 
contract. — Chambers v. Kelly (1873), 
I. R. 7 C. L. 231.— 1R. 


a. Acknowledgment .) — Parol evidence 

was admissible to show what debt was 
referred to in an acknowledgment, Sc 
to what it related. — Umksh Chandra 
Mookerjbe v. Saoeman (1869), 5 

B. L. R. 633.— IND. 

b. Licence .) — R., holding a licence 
to sell intoxicating liquor at premises 
known as ** Bottle Store *' : — Held : 
oral evidence waa admissible to show 
what premises were meant by the words 


” Bottle Store.” — Roulston v. R., 
[1911 j T. P. D. 65.— S. AF. 


o. Sale of goods .] — Pltfs. agreed 
to sell to defte. a waterwheel Sc place 
the same in position for 1150, but 
defts. refused payment upon the ground 
that the wheel had not been properly 
placed, Sc did not in fact perform the 
work stipulated for : — Held: the term 
placed in position was so indefinite 
that defts. were at liberty to show 
what was meant thereby, the writing, 
by such parol evidence, not being 
addfed to or varied, but only rendered 
intelligible. — Harris v. Moore (1884), 
10 aTr. 10.— CAN. 


d. .) — Woolf v. Allen (1900), 

21 C. L. T. 99 ; 4 Terr. L. R. 431.— CAN. 


e. .] — Extrinsic evidence may 

be received to identify the thing referred 
to in a written agreement. Where 
there is a written agreement to deliver 
a quantity of grain, parol evidence is 
admissible under certain limitations 
to show what kind of grain the con- 
tracting parties had in their contempla- 
tion at the time the contract was made. 
— Valla Bin Hataji v. Sidoji Bin 
Kondaji (1868), 5 Bom. A. C. 87. — 
IND. 

f. .] — Where a contract con- 

tained the words ” all the assets, roughly 
1,800 sheep,” etc.: — Held: parol evi- 
dence was admissible to prove what in 
fact constituted all the assets Sc what was 
the number of sheep. — Wannenbbro 
v. Tooch, [1912] O. P. D. 750.— 3. AF. 
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Sect, 4 . — Admission of extrimio evidence : Sub-sects. 
7 &8, A.] 

evidence to mean something different from what 
they express. Where the words used are suscept- 
ible of more than one meaning extrinsic evidence 
is admissible to show what were the facts which 
the negotiating parties had in their minds. — 
Bank of New J&raland v. Simpson, [1900] A.,C. 
182 ; 69 L. J. P. 0. 22 ? 82 L. T. 102 ; 48 W. B. 
691; 16 T. L. B. 211, P. C. 

Annotations : — Folld. G. W. Ry. Sc Mid. By. v. Bristol Corpn. 
(1018), 87 L. J. Ob. 414. Consd. Akt. Geysir v. Dansk 
cvovisyre & Superphosphat Fabrik Akt» Springbank 
v. Same (1910), 24 Com. Gas. 178. Bold. Charrington v. 
Wooder, [1914J A. O. 71 ; Banbury v. Bank of Montreal, 
(19181 A. O. 626 ; Aron (Incorporated) v . Comptoir Wegi- 
mont, [1921] 8 K. B. 435. 


1865. Alleged special construction — Court must be 
satisfied of necessity for.] — Holt & Co. v. Collyer, 
No. 792, ante. 

1866. Must be averred on record.] — General 

evidence as to the meaning of words of contract 
ought not to be admitted without a distinct 
averment on record as to the particular words to 
which the proof is to be directed & the precise 
technical or trade meaning which is intended to be 
attributable to them (Loud Watson, L.J.). — 
Sutton & Co. v. Cicbri & Co. (1890), 15 App. Oas. 
14^} 02 L. T. 742, H. L. 


Annotations : — Held. Prtoe v. Union Lighterage Co., [1904] 
1 K. B. 412 ; Lovell & Christmas v , Wall (1910), 103 L. T. 
588 ; Pyman S.S. Co. v. Hull & Barnsley Ry. (1914), 
83 L. J. K. B. 1321 ; Travers v. Cooper, [1915] 1 K. B. 73. 


1867. Technical words.] — S hore v. Wilson, 
No. 088, ante. 

1868. .] — Holt & Co. v . Collyer, No. 792, 

ante * 

1869. Foreign words.] — Shore v. Wilson, No. 
688, ante . 

1870. .] — Grant v. Maddox, No. 1372, 

poet. 

1871. Nature of evidence admissible — Past 
transactions.] — Evidence of former transactions 
between the same parties can be received for 
the purpose of explaining the meaning of the 
terms used in their written contract. — Bourne 
v. GaTliff (1844), 11 Cl. & Fin. 45; 7 Man. 
& G. 860 ; 8 Scott, N. B. 604 ; 8 E. B. 1019, 
H. L. 


Annotations : — €onfld. Burges v . Wickham (1863), 3 B. & S. 
669. Bold. SimpBon v. Margltson (1847), 11 Q. B. 23: 
Argos (Cargo Ex.). Gaudot v. Brown, The Hewsons, Geipel 
v. Oomforth (1878), L. R. 5 P. C. 134. Mentd. Rosa v. Hill 
(1846), 2 O. B, 877 ; Mathowson v . Ray (1847), 16 M. & W. 
329 ; Richards v. L. B. & S. C. Ry. (1849), 7 O. B. 839 ; 
Grey v. Friar (1850), 16 Q, B. 901 ; The Norway (1864), 
Brown. & Lush. 877 j Butterworth v. Brownlow (1865), 
19 O. B. N. S. 400 ; Bradshaw v. Irish North Western Ry. 
(1873), 21 W. R. 581 : Mitchell v. L. Sc Y. Ry. (1875), 
L. It. 10 Q. B. 256 ; Chapman v. G. W. Ry. Co. (1880), 
6 Q. B. V. 278 ; Bruner v. Moore, [1904] 1 Ch. 305. 


1372. Trade terms.] — There has not been 

in this case any infringement of the rule that parol 
evidence cannot be received to alter a written 
contract; for here the evidence was admitted 
only for the purpose of explaining the meaning of 
the words used in the oontract. It is clear that 
this may be done with respect to foreign words or 
scientific expressions, & I think the same is true 
of a case where the words of the contract have 
reference to a particular profession (Bolfh, B.). — 


Grant v. Maddox (1840), 16 M. & W* 737 i 16 
L. J. Ex. 227 ; 7L.T. O. S. 187 ? 153 B, B. 1048. 

Annotations .•——Consd. Myers v. Sari (1860)^ 3_E. •& E. 306, 


d. Simpsi 

v . Kemp ns 
45 _L. J. Q. 


r jon v. Margiteon (1847), 11 <J. B. 23 ; Sotiliohos 
1848), 18 L. J. Ex. 36 ; Abbott t. Bates (1875), 
_ _ J. B. 117. Mentd. Harmer v. Cornelius (1858), 

4 Jut. N. S. 1110 ; Bruner v. Moore, (1904) 1 Ob. 305 ; 
Clayton-Groene v. De Courville (1920), 36 T. L. R. 790. 


1373. Whether evidence admissible — “Privi- 
lege ” — Hire of master of ship.] — Where the 
master of a ship was hired for a voyage to the 
East Indies by a written agreement, which stipu- 
lated that he should receive £120 44 in lieu of 
privilege,* * & a question arose whether he was 
entitled to the freight of goods carried in the 
cabin, which depended chiefly upon the disputed 
meaning of the word 44 privilege T * : — Held : what 
the parties said upon the subject before & at the 
time, when the agreement was entered into, was 
admissible in evidence. — Birch v. Dbpeyster 


(1810), 4 Camp. 385 ; 1 Stark. 210, N. P. 

Annotations : — Mentd. Luckie v. Bushby (1853), 13 O. B. 
864 ; Crumpton t>. Walker (1860), 3 E. & E. 321. 

1374, Interpretation of calendar- “ Mi- 

chaelmas.’*] — A lease of lands by deed, since the 
new style, to hold from the feast of St. Michael, 
must be taken to mean from the New Michaelmas, 
& cannot be shown by extrinsic evidence to refer 
to a holding from Old Michaelmas. — Doe d. Spicer 
v. Lea (1809), 11 East, 312 ; 103 E. B. 1024. 
Annotations :-~Co nid. Doe d. Peters v. Hopldnson (1823), 
2 L. J. O. S. K. B. 11. Distd Smith v. Flower (1826), 
11 Moore, O. P. 264. Folld. Smith v. Walton (1832), 8 
Bing. 236. Reid. Cadby v . Martinez (1840), 11 Ad. & El. 
720 ; Sidebotham v. Holland. [1895] 1 Q. B. 378. Mentd. 
Doe d. Hall v. Benson (1821), 4 B. 8c Aid. 588; Doe d. 
Willis v. Perrin (1840), 9 C.&P. 467 ; Croft v. Bray, [1919] 
1 Ch. 277. 


1875. “Lady Day.”] — Upon a writ- 

ten agreement to demise from the following 
44 Lady-day,** a notice to quit 44 on Apr. 0,’* is 
good, upon parol evidence that by “ Lady-day,** 
the parties meant ‘ 4 old Lady-day .’ * Such evidence 
is admissible where the written agreement is not 
under seal. — Doe d. Peters v. Hopkinson (1823), 
3 Dow. & By. K. B. 607 ; 2 L. J. O. S. K. B. 11. 
Annotations: — Retd. Smith v . Walton (1832), 1 Moo. & S. 

380 : Simpson v. Margitson (1847) 11 Q. B. 23. 

1378. Martinmas.] — Deft, avowed 

that the rent was payable at Martinmas to wit 
Nov. 23 ; — Held : this must be taken to mean 
New Martinmas & pltf. having shown that the 
rent was in fact payable at Old Martinmas the ct. 
refused to set aside a verdict given for him. — 
Smith v. Walton (1832), 8 Bing. 235 ; 1 Moo. & S. 
380; 1L. J. O. P. 85; 131 E. B. 391. 

1377. “ In consideration of . • . duly paid 

by husband & wife ” — Conveyance to husband & 
wile as joint tenants.]— A conveyance to husband 

6 wife & their heirs as joint tenants 44 in considera- 
tion of £200 now in hand duly paid by husband & 
wife,*’ may be explained by extrinsic evidence, 
showing that the money belonged to the wife 
only. — D oe d. Bainbridgb v. Statham (1825), 

7 Dow. & By. K. B. 141. 

1378. “ Close ” — Trepass on land.] — In 

trespass against deft., for breaking & ^entering his 
close s — Held : though the meaning of the word 
44 close ’* is ambiguous, & may mean the quality 
or description of land, as well as the land itself, 
yet as pltf. used the word in the latter sense, to 


PART ni. SECT. 4, SUB-SECT. 7. 

1967 I. Technical word*.}— It skilled 
persona honestly apply a particular 
construction to a proposal for a con- 
tract. Sc enter Into the oontraot 
believing suoh construction to be the 
true one. their evidenoe should out- 
weigh the evidenoe at others who. 


though possibly of equal skill, have 
merely considered the proposal as 
dWnterested critics. — O’Brzjen v. Stsad 
(1894), 13 N. Z. L. R. 8L~nTz. 

|. Whether evidence admissible — 
“ T axes an the premises ” — Leu*e.\r~ 
Whers a written lease of a house 
provided that the lessors should M pay 


all rates Sc taxes on the premises,** 
Sc also the interest on the mtges. on the 
property: — Held; no oral evidence wai 
admissible of what took place at the 
time of the execution of the lease to 
explain the meaning of the term 41 taxes 
on the prendees.** — G krkan Lutbxbak 
Oetoboh, T»i» T Ma v. Pkbgtvax* (1887), 

5S.om.33.AF. 
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the knowledge of deft., deft, was bound to apply 
the same signification, & was not at liberty to 
apply to the word a different meaning. — Heath v, 
Milward (1835), 2 Bing* N. 0. 98 ; I Hodg. 198 ; 
2 Scott, 160 ; 4L J. OTP. 292 ; 132 B. R. 39. 
Annotations : — Mentd. Ashmore v. Hardy (1836). 7 O. Sc P. 
601: Fleming*. Cooper (1836), 6 Ad. A El. 221 ; Carnaby 
v. Welby (1838), 8 Aa. & El. 872 ; Parnell v. Young (1838), 
7 L. J. Ex. 80 ; Browne v. Dawson (1840), 12 Axl. Sc El. 
624j Whittington t>. Boxall (1843), 6 Q. B. 139 ; Jones 
v. Chapman (1848), 2 Exoh. 803 ; Coverdale v. Charlton 
(1878), 26 W. R. 687. 

1379. “ Marked out 99 — Measurement of 

land.] — Upon a demise of “ all that piece of ground 
marked out by a line 160 yards in length, drawn 
straight from it to a point where it turns at right 
angles from a point,” etc. : — Held : evidence was 
admissible to snow that the words “ marked out ” 
referred to an actual measurement of the land by 
stakes & bounds made previously to the execution 
of the demise. — Dob d. Mence v. Hadley (1849), 
14 L. T. O. S. 102. 

1380. M P. P.” — Coursing match.] — Stand- 

ing by themselves, those letters are insensible ; 
but the evidence confers a real meaning upon 
them, by showing what the parties intended by 
them, & that they were inserted with the view of 
expressing a given thing (Parke, B.). 

There can be no doubt the evidence was receiv- 
able. It is like the case of a word written in a 
foreign language (Alderson, B.). — Daintree v. 
Hutchinson (1842), 10 M. & W. 85 ; 11 L. J. Ex. 
397 ; 0 Jur. 730 ; 152 E. R. 392. 

Annotations : — Retd. Chotayloll v. Manickchund, Chotay- 
loll v. Uggerchund (1856), 4 W. II. 317. Mentd. Thorpe 
v. Coleman (1845), 14 L. J. C. P. 260 ; Duke v. Forbes 
(1847), 11 Jur. 951. 

1381. “ Same or usual terms 99 — Sale of 

goods.] — In letters constituting a contract the 
words 44 same terms,” or 44 usual terms,” admit 
of parol evidence. — Hawk v . Freund (1858), 
1 F. & F. 294, N. P. 

1382. “ The same ground 99 — Agreement 

with commercial traveller.] — Mumford v. Gething, 
No. 1317, ante . 

1383. “ Premises 99 — Used in legal sense.] 

— In order to construe a term in a written instru- 
ment, when it is used in a peculiar sense, differing 
from its ordinary meaning, evidence is admissible 
to prove the peculiar sense in which the parties 
understood the term, but evidence is not admissible 
to contradict or vary what is plain. 

The word 44 premises,” although in popular 
language is applied to buildings, in legal language, 
means the subject or thing previously expressed. — 
Beacon Life & Fire Assurance Oo. v. Gibb 
(1802), 1 Moo. P. C. 0. N. S. 73 ; 1 New Rep. 110 ; 
7 L. T. 574 ; 9 Jur. N. 8. 185 ; 11 W. R. 194 ; 
1 Mar. L. 0. 209 ; 15 E. R. 030, P. C. 

Annotation : — Retd. County Hotel & Wino Oo. v. L. Sc N. W. 
Ry., [1918] 2 K. B. 251. 

1384. “ Default 99 — Bill of sale.] — Pltf., 

in order to secure repayment of a sum of money 
lent to him by defts., assigned by deed in the 
ordinary form of a bill of sale all his household 
furniture, etc., subject to a proviso for redemption 
if the sum was paid by weekly instalments, pro 
vided that if pltf. should 44 make default in pay- 
ment ” of the sum or any part thereof when it 
should become due, the whole of the moneys 
secured should be then immediately due, & 
payable, & it should be lawful for defts. to take 
possession of the goods & sell them. Pltf. being 
unable to pay one of the instalments went to the 
offices of deft., a limited oo., & saw theijr secretary, 


who consented to wait till a later day, but before 
that day possession of the goods was taken, & on a 
subsequent day, after the tender of a sum which 
pltf. had been told would be sufficient to cover 
all claims, the goods were removed & sold. In an 
action to recover damages for the seizure & sale : — 
Held: — parol evidence of the time having been 
enlarged for payment of the money was admissible, 
as it showed that there had been no* 44 default ” 
within the meaning of the deed. — Albert v, 
Grosvenor Investment Co. (1867), L. R. 3 Q. B. 
123 ; 8 B. & S. 004 ; 37 L. J. Q. B. 24. 

Annotation: — Retd. Williams v . Stem (1879), 5 Q. B. D. 

409. 

1385. Freehold equities.] — S. signed a 

written contract with R. to purchase a brickfield 
for £17,000, to be paid as follows : £16,000 in 
cash & £1,000 in freehold equities to pay on the 
£1,000. 12 per cent, per annum.. 

Before signing S. had made out & given to R. a 
list of freehold houses, in which he was entitled 
to the equity of redemption, but this document 
was not referred to in the contract : — Held : such 
list was admissible by way of parol evidence to 
explain the meaning of freehold equities in the 
contract. — Roots v. Snelling (1883), 48 L. T. 216. 

1386. “ Market price ” — Covenant for sale 

of liquor in brewer’s lease.] — A London brewing oo. 
demised a public -house to a publican, who cove- 
nanted to deal exclusively with the lessors for bper, 
provided they should be willing to supply the 
same to him at the fair market price. It appeared 
that the great bulk of the London brewers’ trade 
was done with tied houses ; that the London 
brewers supplied beer at standard prices ; that in 
the case or tied houses discount was allowed at 
certain recognised rates ; but that in the case of 
free tenants the amount of discount was the subject 
of special bargain, & that free tenants often 
obtained a higher rate of discount : — Held : the 
term 44 market ” was to be construed with reference 
to the surrounding circumstances, & upon the 
true construction of the proviso the lessee was to 
be charged the fair market price as applying to 
tenants of tied houses & was not entitled to 
discount beyond the recognised rates. 

If the language of a written contract has a definite 
& unambiguous meaning, parol evidence is not 
admissible to show that the parties meant some- 
thing different from what they have said. But 
if the description of the subject-matter is sus- 
ceptible of more than one interpretation, evidence 
is admissible to show what were the facts to which 
the contract relates (Lord Haldane, C.). — 
Oharrington & Oo., Ltd. v. Wooder, [1914] A. 0. 
71 ; 83 L. J. K. B. 220 ; 110 L. T. 548 ; 30 
T. L. R. 176 ; 58 Sol. Jo. 152, H. L. 

Annotation : — Refd. G. W. Ry. 8c Mid. Ry. v. Bristol Corpn. 

(1918), 87 L. J. Oh. 414. 

1387. Interpretation of extrinsic evidenoe— 
When by court or Jury.] — Hills v. London Gas- 
Light Oo., No. 598, ante . 


Sub-sect. 8. — Evidence of Acts and Conduct 
t under Instrument. 

A . In General . 

Admissibility of evidence of custom & usage*] — 
See Custom & Usages, p. 39, Nos. 433 et eeq.f 
p. 51, Nos. 557 el 8eq. 9 ante . 

1388. Whether evidenoe admissible — Of acts of 
parties.] — A legal instrument is not to be construed 


PART I1L SECT. 4 , SUB-SECT. 8. — A. Acbtralasxa «. BROCK (1864), 1 W. W. the parties subsequent to the execution of 

1888 1. Whether evidence admissible — & A'B. 208.— AUS. the contract may be looked at to aaoer- 

Of acts of parties ,} — National Bank qf 138811. — — — The conduct of tain what meaning the partte* have 



328 


Deeds and Other Instruments. 


t 


Sect . 4. — Admission of extrinsic evidence: Sub-sect. 
A.] 

by the acts of the parties. — Baynham v. Guy’s 
Hospital (1796), 8 Ves. 295 ; 30 E. R. 1019 
Annotations : “ “ 


-Reid. Moore v. Foley (1801), 6 Ves. 232 ; 

3.BU. 290; Lewis v. Stephenson 
Watcham v. East Africa 


Smith v. Jersey (1821). 3 BL 
0898), 67 L. J. Q. B. 296 
rartectorate^ JU 91 9jLA. Q. ( 


2 Oh. 22. 


633 : Gray 
kxwell e. ward " 


v. Spyer 


Browne v. Tighe' (18 A), 8 < B1 L"nT 
Biggs (1868), 4 .** 4 ~ — 


[1922] 

458 ; 

SadJior v. 


H. L. Cas. 435. 

1889 . .]— Eaton v. Lyon, No. 613, 

ante. 

1890 . .] — A deed must be construed 

as from the moment of execution ; not by subse- 
quent events. — Balfour v. Welland (1809). 16 
Ves. 151 ; 33 E. R. 941. 

Annotation : — Mentd. Forbes v. Peacock (1846), 1 Ph. 717. 

1891 . J — The intention of the parties 

must be collected from the language of the instru- 
ment & may be elucidated by the conduct they 
have pursued (Park, J.). — Chapman v. Bluok 
(1838), 4 Bing. N. C. 187 ; 1 Am. 27 ; 5 Scott, 
615 5 7 L. J. C. P. 100 ; 2 Jur. 206 ; 132 E. R. 
760. 

Annotations Consd. Watcham v. East Africa Protectorate 
[1919] A. C. 533. Refd. Jones v. Reynolds (1841), 1 Q. B. 

. 506 ; Doe d. Wood v. Clarke (1845), 5 L. T. O. S. 91. 

1392 . .] — Coe v . Clarke (1845), 5 

L. T. O. S. 73. 


1893. .] — Qu. : If, in the construc- 

tion of an agreement, the contemporaneous con- 
duct of the parties may be regarded. — Brown v. 
Hicknott (1847), 8 L. T. O. S. 345. 

1394. .] — I .do not deny that facts 

existing at the time of making the agreement may 
be admissible to assist the ct. in determining the 
meaning of the language ; nor do I deny that an 
act done or letter written after the agreement may 
be evidence of a fact existing at the time, material 
to the right interpretation of the agreement. 
But no point of law can, I apprehend, be better 
settled than this ; that, in construing the agree- 
ment, no acts of the parties subsequent to the 
making of it are, as such, admissible for the 
purpose of determining its meaning. The acts 
of the parties subsequent to the agreement may be 
material to show that a writing does not express 
that which the parties intended to express in it ; 
& proof of that may be a reason why this ct. 
should refuse to act upon the written agreement. 
But that is a very different thing from deducting 
from the acts of the party the meaning of the 
agreement itself (Wigram, V.-C.). — Monro v. 
Taylor (1848), 8 Hare, 51; 68 E. R. 269 ; on 
appeal (1852), 3 Mac. & G. 713, L. C. 

Annotation: — Mentd. Abbott v . Calton (1853), 22 L. J. Ch. 

936. 

1395. .] — The terms “Protestant 


placed upon an expression. — B usby v. 
Clarke (1914), 14 S. R. N. S. W. 189.— 

AUS. 

1888 iii. .]— LeTarqk v. Du- 

Tuyll (I860), 1 Gr. 227 ; 3 Gr. 369. — 

CAN. 

1888 iv. .] — Greknshjeldb 

v. Barnhart (1863), 3 Gr. l ; C. It. 2, 
A. 0.91.— CAN. 

1888 v. .] — The words in the 

deed, with the surrounding 1 facta, 

ai£er its execution, ^wero* auflhSulft^to 
show with reasonable certainty what 
land passed by the deed : & evidence 
of such facts was properly received at 
the trial. — N olan v. Fox (1865), 15 
O. P. 605.— CAN. 

1888 vi. .] — Juson v. Rey- 

nolds (1878), 34 U. C. R. 174.— CAN. 

1888 vii. .1 — A deed should 

be interpreted In the light of the conduct 
of the parties In taking & remaining a 
long time in possession without objec- 
tion. — Q uebec City v. North Shore 
By. Oo. (1897), 27 S. C. R. 102; affd., 
31 Can. Gas. 11, P. C.— CAN. 

1888 vUi. .] — The omission of 

the word " assigns*' does not neces- 
tarily make a contract unassignable: 
8c the nature of the oontraot, coupled 
with the absence of the word “ assigns, '* 
8c evidence as to the subsequent conduct 
of the parties 8c all the circumstances, 
may show an intention that the con- 
tract is assignable. — P aterson v. Cana- 
dian Pacific Timber Co. (1910) 14 
W. L. R. 598.— CAN. 

1388 ix. — — — — .] — The deed con- 
tained the following : "then running 
in an eaatwardly direction along the 
highway until it comes to a croesway 
in the publio highway & running in a 
southerly direction until it comes to 
the waters of Broad oove.” There were 
two crossways in the highway, & S. 
contended that the tot one reached on 
the course was indicated, 8c R. that 
It was the seoond lying a little farther 
south; — Held: as 8. had apparently 
for many yews treated the seoond 
oroasway as the boundary; & what 
evidence there was favoured that view, 
the construction should be that the 
croesway mentioned in the description 
was the second of the two. — Reddy v. 
STROPLE (1911), 44 8. C. R. 246.— CAN. 

^ 1888 x. J Re Brenzel & 

ROBiNovrrpH <1918), 42 Q. L. JL 894 ; 


14 0.W. N. 37.— CAN. 

1388 xi. .] — Evidenoeof the 

acts & conduct of the parties to a 
written contract is not admissible if 
tendered solely in support of an oral 
stipulation varying its terms. — Daimod- 
dee Pair v. Kaim Taridar (1879), 
I. L. R. 5 Calc. 300 4 O. L. R. 419.— 

1ND. 

1888 xii. .] — Deft., in answer 

to a suit by pltf. for possession of 
certain land, alleged that the kobala, 
which purported to be an out-&-out 
sale in favour of pltf. & on which the 
pltf. based his title to the property, 
was Intended by the parties to operate 
only as a mtgo., & to prove such allega- 
tions tendered evidence of the cir- 
cumstances under which the kobala 
was executed, & of the conduct of the 
parties to show that the document had 
all along been treated as a mtge. & 
Intended to operate as such : — Held : 
suoh evidence was admissible : — Rem 
Chundkr Soor v. Rally Churn Dass 

^87 8 — In’d" R ‘ 9 528 1 12 °* L * R * 

1888 xhi. .] — Oral evidence 

of the acts 8c conduct of parties, such as 
oral evidence that possession remained 
with the vendor notwithstanding the 
execution of a deed of out-&-out sale, 
is admissible to prove that the deed 
was intended to operate only as a mtge. 
— Freon ath Shah a v. Madhu Sudan 
W CM0 - 603 : 

1388 x1V. — .J— Evidence of 

conduct, as for Instance return of a lease, 
is admissible in evidence to prove that 
such return was due to an intention to 
make the lease inoperative. — Shyamao 
Charan Mandal v. Heras Mollah 
(1898), I. L. R. 26 Calc. 160.— IND. 

xy. — — .] — Oral evidenoois 

not admissible tor the purpose of con- 
tradicting a statement made in a regis- 
tered kabullyat as to the amount of 
rent; but evidence is admissible to 
ahow that, as between the landlord 
8c the tenant, the kabuliyat was never 
intended to be acted upon or enforced, 
or that there was a waiver of some of 
its terms.— Beni Madhub Gorant v. 
Lajlmoti Dassi (1898), 6 C. W. N. 242.— 
IND. 

* IS*® *?• ^ „ — 7”*1 — Oral evidence 
of the acts & conduct of parties, such as 
evidence of the repayment of the 


money, the' return of the deed & the 
exercise of the acts of possession by 
the vendor, is admissible to show that a 
certain conveyance was really a mtge. 
by way of conditional solo. — Khanrar 
Abdur Rahman v. Ali Hafez (1900), 
I. L. R. 28 Calc. 256 ; 5 C. W. N. 
351.— IND. 


1 888 xvii. .) — Pltf. contended 

that, although a deed was, in its terms, 
an absolute conveyance, he was entitled 
to adduce evidence of the subsequent 
conduct of himself & deft., to show that 
the transaction was, in foot, not a sale 
but a mtge. : — Held : the evidence 
was not admissible. — Achutaramaraju 
v. Subbar aju (1901), I. L. R. 25 Mad. 
7.— IND. 


1388 xviii. .] — Oral evidence 

of tho acts 8c conduct of parties, such 
as evidence of promise by the vendee to 
restore tho property on repayment in 
two or three years, is admissible to show 
that a certain conveyance was really 
a mtge. by way of conditional sale. — 
Mahomed Ali Hossein v. Nazar Ah 
(1901), I. L. R. 28 Calc. 289; 5C.W.N. 
323.— IND. 


1388 xix, .] — Adeedisnotto 

be construed by the subsequent acts of 
the parties. — Burro wes v. Hayes 
(1834), Hayes & Jo. 597.— IR. 

1888 xx. .] — Evidonce is ad- 

missible, to explain the signification in 
which ambiguous words or expressions 
were generally understood at the time 
of the execution of a deed. — A.-G. v. 
Drummond (1842), 1 Dr. & War. 353. — 
IR. 

1888 xxl. .] — Although cove- 

nants are not to be construed by the 
acts of parties, yet their conduct in 
relation to them may evidence the 
existence of a new agreement. — Ex p. 
Pilkinoton (1859), 11 Ir. Jur. 102. — IR. 

1388 xxii. .] — Where parties 

have for a long time acted on a con- 
struction of their obligation, this must 
be regarded 8s true meaning 8c receive 
effect accordingly. — Jopp’s Trustees 
t>. Edmond (1888), 15 R. (Ct. of Sees.) 
271; 25 Sc. L. R. 211.— SCOT. 


1388xxiiL No ambiguity ]. — 

A covenant which is unambiguous in 
its terms cannot be construed by the 
interpretation that has been put on It 
by the parties. — A dams t>. Harvey 
(1904), 9 Nfld. L. XL 6. — NFLD. 
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Dissenters ” not having acquired a known legal 
meaning in 1710, evidence may be received to show 
what was their meaning in a deed of that date, 
such as contemporaneous documents & usage, the 
acts of the party, & the circumstances in which he 
was when he made the deed, but not his particular 
opinions or declarations. — Drummond v . A.-G. 
for Ireland (1840), 2 H. L. Cas. 837 ; 14 Jur. 
137; 9 E. R. 1312, H. L. 

Annotations : — Reid. A.-G. v. Olapham (1855), 4 De G. M. & 

G. 591 ; Watcham v. East Africa Protectorate, [1919] 

A. C. 533. 

1396. Existence of ambiguity.] — The 

lessee of a coal mine, who covenants to pay a 
certain share of all such sums of money as the 
coal should sell for at the pit’s mouth, is not 
liable under that covenant to pay to the lessor 
any part of the money produced by sale of the coals 
elsewhere than at the pit’s mouth. Evidence of 
the lessee’s having accounted with the lessor, & 
paid him the share of money produced by the sale 
of coal elsewhere, is not admissible to explain the 
intention of the parties. 

Whatever the meaning of the parties might 
have been, we can look for it in the covenant, & 
in that they have expressed themselves precisely 
& unambiguously, & therefore we cannot receive 
extraneous evidence in explanation of it (Grose, J. ). 
— Clifton v . Walmesley (1704), 5 Term Hep. 
504 ; 101 E. R. 316. 

Annotations: — Consd. N. E. By. v. Hastings, [1900] A. C. 

260. Refd. Hastings v. N. E. Tty., [1899] 1 Ch. 656 ; 

Watcham v. East Africa Protectorate, [1919] A. C. 533. 

1397. .] — If the words of the 

instrument be ambiguous, we may call in aid the 
acts done under it as a clue to the intention of the 
parties (Tindal, C.J.). — Doe d. Pearson v . Hies 
(1832), 8 Bing. 178 ; 1 Moo. & S. 259 ; 1 L. J. C. P. 
73; 131 E. R. 369. 

Annotations : — Refd. Chapman v. Bluck (1838), 4 Bing. N. C. 

187 ; Doo d. Morgan «. Powell (1844), 7 Man. & G. 980 ; 

Watcham v. East Africa Protectorate, [1919] A. C. 533. 

Mentd. Alderman v. Neate (1839), 4 M. & W. 704. 

1398. .] — Where documents are 

obscure, but where parties have long acted on the 
footing of a given practical construction, the ct., 
in the absence of better evidence, will accept that 
construction as correct. — Forbes v. Watt (1872), 
L. R. 2 Sc. & Div. 214, H. L. 

1399. .] — North Eastern Ry. v . 

Hastings (Lord), No. 798, ante. 

1400. Exercise of power of sale by 

mortgagee.] — B. mortgaged certain shares in a 
brewery co. The mtgees., who had full power to 
sell the shares, were desirous in 1914 of giving an 


option to F. to purchase them at a future date, 
but were advised by their solrs. that this would not 
be within their powers. They then sold the shares 
to F. at a fair price, & advanced him the whole of 
the purchase money without interest, & gave him 
the right to call on them to re-purchase the shares 
at the price he gave for them at any time before 
May 1, 1917. The money so advanced was 
secured by a deposit of the share certificate & by a 
promissory note, which on the face of it was 
expressed to be payable on demand. F. paid the 
mtgees. the purchase money before May 1, 1917. 
In 1920 he sold the shares at a price considerably 
in excess of what he had paid for them. B. then 
brought an action, alleging that the transaction 
was not a valid sale, & claiming that the shares or 
their proceeds were still subject to redemption : — 
Held : the ct. could not inquire into the motives 
of the mtgees., & the transaction was a valid 
exercise of their power of sale. 

I have purposely refrained from calling to my 
assistance in construing this document the conduct 
of those whose rights were governed by it. Indeed 

1 would not, in my opinion, be justified in doing so 
in the present case (Russell, J.). — Belton v 
Bass, Ratcliffe & Gretton, Ltd., [1922] 2 Ch. 
449 ; 91 L. J. Ch. 216 ; 127 L. T. 357. 

1401. Of acts of user — Under modern 

instrument.] — One, in consideration of £5 8a. in 
nature of a fine & of a yearly rent of 6a. 9d. demised 
certain ground, with the buildings, etc., for 21 
years, with a proviso for distress if the rent were 
in arrear for 14 days. The lessor covenanted at 
the end of 18 years of the term, or before, on 
request of the lessee, to grant a new lease of the 
premises “ for the like term of 21 years, at the like 
yearly rent, with all covenants, grants & articles, 
as in that indenture were contained ” : — Held : 
an averment that the covenant for renewal in the 
indenture declared on corresponded with various 
other leases, before then successively made by the 
owners of the inheritance for the time being, could 
not be taken in aid to construe the meaning of the 
indenture. — Iqgulden v . May (1806), 7 East, 237 ; 
3 Smith, K. B. 269 ; 103 E. R. 91 ; affd. (1807), 

2 Bos. & P. N. R. 449, Ex. Ch. 

Annotations : — Refd. Dowling v. Mill (1816), 1 Madd. 541 : 

Smith v. Jersey (1821), 3 Bli. 290; Solvency Mutual 

Guarantee Co. v. Froane (1861), 7 H. & N. 5 ; McKay v. 

McNally (1879), 41 L. T. 230. Mentd. Swinburne v. 

Mllbum (1884), 9 App. Cas. 844. 

1402. .] — If there is a deed which 

says according to its true construction one thing, 
you cannot say that the deed means something 
else, merely because the parties have gone on for a 


1396 l. 


Existence of am- 


biguity.} — When there is any ambiguity 
in the aosoriptioD of the land conveyed 
by a deed, the acts of a person under a 
deed would be evidence to explain it ; 
but mere declarations alleged to have 
been made by former owners offered in 
evidence .with a view of affecting the 
titles, are not admissible. — Somers v. 
Wilbur (1881), 20 N. B. R. (P. & B.) 
502. — CAN. 

1396 ii. .] — The legal 

effect of a document cannot be altered 
by the subsequent oondoct of the 
parties, but it is not unreasonable to 
look at that for an explanation of an 
ambiguous phrase. — MoCuaio v. Phil- 
lips (1895), 10 Man. L. R. 694. — CAN. 

1396 Ul. .1— In inter- 

preting a written contract of an am- 
biguous character the acts of the parties 
immediately after its execution may 
be looked at. — Schell v. McCallu u Sc 
Vannatter, [19181 2 W. W. R. 735 ; 
42 D. L. R. 563 ; 57 S. C. R. 15.— CAN. 

1896 iv. .1— Ambiguity 

in a deed being latent, in construing the 


deed the subsequent conduct of the 

{ parties thereto can be legitimately 
ooked Into for the purpose of ascer- 
taining to what persons or things the 
expressions used therein were intended 
to apply. — Subramania Ayyar v. 
Rajeswara Dorai (Raja) (1916), 
I. L. R. 40 Mad. 1016.— IND. 


1396 v. .] — When any 

deed or instrument is of doubtful or 
ambiguous construction, one of the best 
ways of explaining it is by referring to 
the acts of the partlefe to that deed or 
instrument. — A tkinson v. Pills worth 

& 7 to , 161^fe Par1 ' Rep,449 ; Vern * 


1896 vi. .] — Where par- 

ties hare acted on a particular construc- 
tion of an ambiguous document, that 
construction, if in itself admissible, will 
be adopted by the ct. — B ank op New 
Zealand e. Wilson (1886), 5 N. Z. L. R. 
215,— N«Z« 


1896 vii. .] — In the case 

of a contract made by letters & tele- 
grams, where the correspondence is in 


itself ambiguous, if both parties have 
acted on a particular construction of the 
documents, the ct. will act upo n su ch 
construction if admissible. — South v. 
Palmer (1897), 16 N. Z. L. U. 696.— 
N.Z. 

1396 viii. .]— The rule 

that, if in the case of an ambiguous 
document the parties have acted on a 
particular construction of it, that 
construction, if admissible, will be 
adopted by the ct.. was inapplicable to 
the present case, as there had been 
mere silence Sc inaction. Sc the docu- 
ment in question was not ambiguous.-— 
Lawrence v . Handley, [1920] N. Z. 
L. R. 169.— N.Z. 

1396 ix. .3 — Unless the 

wording of a contract makes its meaning 
extremely ambiguous, the ct. will not 
pay regard to evidence of conduct of 
the parties showing a contrary intention 
to what the words themselves in their 
natural meaning import. — Macmul- 
dbow v. Salisbury _ Municipality, 
11015] S. R. 175.— S. AF. 



330 


Deeds and Oxhsb Instkjments# 


Sect. 4. — Admission of extrinsic evidence: Sub-sect. 

8, A. Sc S.f sub-sects. 10 <fc 11, A.] 

long time so understanding it (Loud Cran- 
WORTH, C.). — Sadlier v . BIGGS <1858), 4 H. L. Caa. 
485; 10 E. B. 531, H. L. . 

1408. .]— North Eastern By. 

v. Hastings (Lord), No. 798, ante. 

1400. Ambiguity latent or patent.] 

— Watcham v. East Africa Protectorate, 
No. 923, ante. 

B. Ancient Documents. 

See, generally , Custom & Usages. 

Construction of Royal Grants.] — See Constitu- 
tional Law, Vol. XI., p. 673, Nos. 782 et seq . 

1405. General rule.] — In ascertaining the mean- 
ing & effect of a charter, contemporaneous docu- 
ments, proceedings in causes relating to it, & parol 
testimony, may be resorted to, in order to explain 
& give to the charter a construction, but not to 
contradict it. — Lucton Free School (Governors) 
v. Scarlett (1828), 2 Y. & J. 330 ; 148 E. B. 946, 
Ex. Ch. in Eq. ; on appeal, sub nom. Scarlet v . 
Lucton School (1836), 10 Bli. N. S. 692, H. L. 

1406. Evidence admissible — Of contemporary 
user.] — In the construction of ancient grants & 
deeds, there is no better way of construing them 
than by usage, & contemporanea expositio is the 
best way to go by (Lord Hardwicks, 0.). — 
A.-G. v. Parker (1747), S Atk. 576 ; 1 Ves. Sen. 
43; 26 E. B. 1132, L. C. 

Annotations: — Oonsd. Withnell v. Gartham (1795), 6 Term 
Rpp. 388; Waterpark v. Fennell (1859), 7 H. L. Cas. 650. 
Reid. A.-G. v. Newoombo (1807), 14 Ves. 1. Mentd. Davis 
v. Jenkins (1814), 3 Vos. & B. 151 ; Milligan v. Mitchell 
(1836), 4 L. J. Ch. 281 ; Carter v. Oropley (1857), 26 
L. J. Oh. 246 ; Etherington v. Wilson (1875), 1 Ch. D. 
160 ; Shaw v. Thompson (1870), 3 Ch. D. 233 ; Re St. 
Stephen. Coleman Street, Re St. Mary the Virgin, Alder- 
manbnry (1888), 39 Ch. D. 492. 

* 1407. .] — However general the words 

of the ancient deeds may be, they are to be con- 
strued, as Lord Coke says, by evidence of the 
manner in which the thing has been always 
possessed & used (Lord Ellenborough, C.J.). — 
Weld v . Hornby (1806), 7 East, 195 ; 3 Smith, 
K.B. 244; 103 E. B. 75. 

Annotations : — Conid. Beaufort v. Swansea Corpn. (1849), 
3 Exoh. 413 : Waterpark Fennell (1859), 7 H. L. Cas. 
650. Refd. Looonfleld v. Lonsdale (1870), L. R. 6 O. P. 
657. Mentd. Joel t>. Harvey (1857), 5 W. R. 488 ; 
Rolle *. Whyto (1868), L. R. 3 Q. B. 286 ; Barker v. 
Faulkner (1888), 79 L. T. 24. 

1408. .] — Drummond v. A.-G. for 

Ireland, No. 1395,. ante. 

1409 , If doubtful In its terms.] — 

If an instrument be doubtful in its terms, it is to 
be interpreted by contemporaneous usage. — A.-G. 


v. Rochester Corpn. (1 
797 : 28 L. T. O. & 104 ; 


5 Be G. M. A G. 
.B. 1079, L. XT. 


Annotations : — Retd. A.-G. v. Sidney S ussex CaU ege (1869), 
4 Ch. App. 722. Mentd. Re Campden Charities (1881), 
18 Ch. D. 810. 

1410. .] — It is quite true that 

neither contrary practice nor disuse can repeal 
the positive enactment of a statute, but con- 
temporaneous & continuous usage is of the greatest 
efficacy in law, for determining the true construc- 
tion of obscurely worded documents (per Cur.). — 
Hebbert v. Purchas (1871), L. R. 3 P. 0. 606 ; 
7 Moo. P. C. 0. N. S. 468 $ 40 L. J. Bed. 33 ; 35 
J, P.452; 19 W. B, 898 ; 17 E. B. 177, 208, P. O. j 
subsequent proceedings <1872), L. B. 4 P. 0* 301, 
P. 0. 

Annotations : — Contd. Bourne e. Keane, [1918] A. C. 815. 
Mentd. Boyd v. Phllipotts (1874), L. R. 4 A. & E. 297 ; 
Martin v. Mackonochle (1874), L. R. 4 A. & E. 279; 
Ridsdale v. Clifton (1877), 2 P. D. 276 ; Combe v . Edward* 
(1878), 3 P. D. 103 : Serjeant v . Dale (1879), 43 J. P. 220 ; 
Mackonoohie v. Penzance (1881). 6 App. Cas. 424 ; Martin 
v. Mackonoohie (1882), 7 P. D. 94; Heywood v. Manchester 
Bp. (1884), 12 Q. B. D. 404; Venkata Narashnha Appa 
Row v. Court of Wards, Venkata Ramalakshmi Gam v. 
G opal a Appa Row, Ex p , Gopala Appa Row (1886). 11 
App. Cas. 080 : Read v. Lincoln Bp., [1892] A. C. 644 ; 
Re Robinson, Wright v . Tugwell, [18973 1 Oh. 85 ; L. C. O. 
v . Dundas, [1904] P. 1 ; Lord Advocate*. Walker Trustees, 
[1912] A. C. 95 ; Gore-Booth e. Manchester Bp. (1920), 
89 L. J. K. B. 1123 ; Rhondda's Claim, [10221 2 A. C. 839. 

1411. , .] — By a decree made in 

1693 in a suit between the owners of Ashdown 
Forest & persons claiming rights of common, after 
allotting to the owners for enclosure & improve- 
ment portions of the forest within which the 
commoners were to be excluded & debarred from 
any common of pasture, herbage, or pasturage, 
the residue was allotted to remain open & un- 
enclosed, so that the commoners should have & 
take 41 sole common pasturage & herbage ” thereof, 
the owners, their trustees, Sc assigns, being for 
ever excluded 44 from having or claiming ” any 
common of pasture or herbage upon or in the said 
lands so left for common : — Held : evidence of 
subsequent usage was not admissible to affect 
the construction of the decree, which was plain Sc 
unambiguous. — De La Warr (Earl) v. Miles 
(1881), 17 Oh. D. 635 ; 50 L. J. Ch. 754 ; 44 L. T. 
487 ; 29 W. B. 809, C. A. 

Annotations : — Mentd. Lemaitre v. Davis (1881), 19 Ch. D. 
281 ; Hollins v. Verney (1884), 13 Q. B. D. 304 ; Brockle- 
bank v. Thompson, [1903] 2 Ch. 344 ; Lyell v. Hothfleld, 
[1014] 3 K. B. 911. 

1412. .] — In an action against a 

corpn. to have certain charitable trusts of a deed 
of feoffment made by the corpn. in the year 1699 
carried into effect, Sc the lands Sc property subject 
thereto ascertained & distinguished ; — Held : the 
deed was not sufficiently ambiguous to entitle the 
corpn. to bring in contemporaneous or subsequent 
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1406 I. Evidence admissible — Of con- 
temporary twer.] — Pkstonji Jivanji v. 
Shapurji Eduui Ohinoy (1908), 
1. L. R. 35 Cato. 478 ; L. R. 35 Ind. 
App. 79 ; 12 0. W. N. 465.— IND. 

1406 ii. .} — Contemporaneous 

usage may be resorted to to assist In 
oonstruotlon of an ancient deed. — 
A.-G. v. Drummond (1842), 1 Dr. St 
War. 353; 1 Con. St Law. 210; affd. 
2 H. L. Cas 837.— IR. 

1408 ill. .] — To Inter from 

subsequent events that a particular 
limitation was contained In a lost deed, 
the events must be inconsistent with 

(?/re 0 )n # i. h r«^! TH *• swra - 

1408 Iv. .1 — In a question, 

inter hasredes, as to the right to certain 
subject* which had been possessed 
pader a conveyance by the common 
ancestor, the applicability St sufficiency 


of which was disputed, the ct. took into 
consideration the state of possession, 
& also the Intention of the grantor of the 
oonveyanoe, as gathered from other 
family deeds executed by him. — 
Burke St Carmichael v. Mackay (1865 ), 
3 Macph. (Ct. of Seas.) 799; 37 Sc. 
Jur. 374. — SCOT. 

1409 i. If doubtful in its 

terms.)— E dwards v. Edwards (1918), 
24 0. L. R. 312.— AU8, 

^ 1409 ii. Where a 

document is an ancient one 8r Its meaning 
doubtful, the rule applies that the acts 
of its author may be given in evidenoe 
In aid of its oonstruotlon. — Vinayak 
Vasudev v. Ritchie, Stewart St Co. 
(1867), 4 Bom. O. a 139.— IND. 

1409 ill. ■ - ] — In the con- 
struction of ancient grants St deeds, 
evidenoe is admissible as to the manner 
of which the thing' granted has always 
been possessed « used, for so the 


parties thereto must be supposed to 
have intended. The ct. may call 
in aid acts uuder the deed as a due to 
the intention. This principle does not 
apply unless there is an ambiguity. — 
Kulada Pros ad Deohoria v. kali 
Das Nabc (1914), I. L. R. 42 Oslo. 
536.— IND. 

1408 iv. .P- 1 Where par- 

cels are described in old documents by 
words of a general nature, o* of doubtful 
import, evidenoe of usage is proper 
to be received In order to show what 
they comprehend. The oonstruotlon of 
a deed is always for the ct., but in order 
to apply its provisions, evidenoe Is in 
every case admissible of all material 
facts existing at the time of the execution 
of the deed, so as to plaoe the ct. in the 
situation of the grantor* — B loomfield 
*. Johnston (1868), I. E. 8 O. L 68.— 
HI. 

h. Whether evidence admissible — 
Modem user — Deed ambiguous.}— Hu. : 
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usage to explain its meaning. — A.-G. v. Dart- 
mouth Corpn. (1883), 48 L. T. 983. 

1418* — — * .] — There can be no doubt 

that contemporaneous usage may be resorted to for 
the purpose of explaining any uncertainty or 
ambiguity in an ancient grant 5 but then there 
must be uncertainty or ambiguity (Vaughan 
Williams, L. J. ). — Hastings (Lord) v. North 
Eastern Ry., [1899] 1 Oh. 650 ; 68 L. J. Oh. 816 ; 
80 L. T. 217 5 15 T. L. R. 247 ; 43 Sol. Jo. 832, 
0. A. ; on appeal , svb nom, North Eastern Ry. 
v. Hastings (Lord), [1900] A. C.“260, H. L. 

Annotations : — Consd. Watcham v. East Africa Protectorate, 
U919] A. O. 533. Reid. Van Diemen's Land Co. e. Table 
Cape Marine Board. [1906] A. C. 98. Mentd. Brown t>. 
Peto, 1190012 Q. B.653; A.-G.v.TamworthR.D. C.U001), 
85 L. T. 190 ; Eckersley v . Wtean Coal Sc Iron Co. (1910), 
102 L. T. 254 : Hong Hong Sc China Gas Co. v. Glen (1914), 
110 L. T. 850," 

1414. Of modern user.] — Where a right of 

election is given by an old deed to any number of 
persons, usage is admissible evidence as to its 
construction & meaning. In many cases a party 
undertakes to prove a custom from the time of 
legal memory, the reign of Richard II., but that 
proof is generally established by evidence of acts 
done at a much later period (Lord Kenyon, C.J.). 
— Withnell V. Gartham (1795), 6 Term Rep. 
388 ; 1 Esp. 321 ; 101 E. R. 610. 

Annotations: — Mentd. Grindley v. Barker (1798), 1 Bos. & 
P. 229 ; Blaokct v. Blizard (1829). 9 B. & C. 851 ; Wilkin- 
son t>. Maltn (1832), 2 Cr. & J. 630 ; R. t>. Mashitor (1837), 
6 Ad. & El. 153 ; Fell v. Charity Lands Official Trustee 
(1898), 2 Ch. 44. 

1415. .] — A.-G. v. Boston Oorpn. 

(1847), 1 De G. & Sm. 519; 63 E. R. 1175; 
previous proceedings (1845), 2 Holt, Eq. 107. 

1416. .] — All ancient documents, 

where a question arises as to what passed by a 
particular grant, can be explained by modem 
usage (Parke, B.). — Beaufort (Duke) v. Swansea 
Oorpn. (1849), 3 Exch. 413 ; 12 L. T. O. S. 453 ; 
154 E. R. 905. 

Annotations: — Consd. Waterpark v. Fennell (1859), 7 H. L. 
Caa. 650; Hastings Corpn. v. Ivall (1875), L. R. 10 Eq. 
558 ; Saltosh Corpn. v. Goodman (1881), 7 Q. B. D. 106 ; 
Devonshire v. Pattinson (1887), 20 Q. B. D. 263. Refd. 
Re Alston's Estate (1856), 28 L. T. O. S. 337 ; Sutton Har- 
bour Improvement Co. v. Plymouth Town Grdns. (1800), 
63 L. T. 773 ; The Abonema, The Hillorod, The Florida, 
The Albania, The Adjutant, [1919] P. 41. Mentd. A.-G. 
v. Hammer (1858), 27 L. J. Ch. 837 : Penryn Corpn. v. 

l 1 877), 37 "• T * 133 j Lord Advocate v. Young, 
N. B. Ry. v. Young (1887), 12 App. Cas. 544. 


400 ; Tldswell v. Whitworth 
C. L. Ry. v, City of London 
Ch. 467. 


(1867), L. R. 2 C. P. 326: 
Land Tax Comrs., [191112 


1421. .] — HEBBERT V , PURCHAS, 

No. 1410, ante . 

1422. .] — A.-G. v. Dartmouth 

Oorpn., No. 1412, ante . 

1423. Whether ambiguity latent 

or patent.] — Watcham v, East Africa Protec- 
torate, No. 923, ante , 


Sub-sect. 9.— Evidence op Custom and Usage 
See Custom & Usages, pp. 3 et seq., ante. 


Sub-sect. 10. — Document in Foreign 
Language. 

See Conflict of Laws, Vol. XI., p. 394, Nos. 673 
et seq. 

1424. Evidence admissible— -Of translators — & 

experts.] — Pltf., a Brazilian subject, executed in 
Brazil in the Portuguese language a power of 
attorney to a broker resident in London to buy 
& sell shares. The broker accordingly sold certain 
shares of pltf. in deft, co., & they were registered 
in the names of the purchasers. Pltf. claimed a 
rectification of the register, on the ground that the 
sale was not authorised by the power of attorney. 
On the trial of a preliminary issue to determine 
whether the construction of the power of attorney 
was to be governed by Brazilian or by English 
law : — Held : the intention of pltf. was to be 
ascertained by evidence of competent translators 
& experts, including if necessary Brazilian lawyers, 
& if, according to such evidence, the intention 
appeared to be that the authority should be acted 
on in England, the extent of the authority, bo far 
as transactions in Englnd were concerned, must 
be determined by English law. — Ohatbnay v, 
Brazilian Submarine Telegraph Co., [1891] 
1 Q. B. 79 ; 60 L. J. Q. B. 295, 03 L. T. 739 ; 
sub nom. Re Brazilian Submarine Telegraph 
Co., Ltd., 39 W. R. 05 ; 7 T. L. R. 1, C. A. 
Annotations .—Reid. Wehner v . Deno S.S. Co. (1905), 10 
Com. Cas. 139. Mentd. Western Counties Ity. v. Anderson 
(1892), 8 T. L. R. 505 ; Ralli v. CompafUa Navlera Sota 
y Aznar, [1920] 2 K. B. 287. 


1417. .] — Waterpark (Lord) v. 

Fennell, No. 1338, ante . 

1418 . Where words general.] — When 

a grant of remote antiquity contains general words 
the best exposition of such a grant is long usage 
under it (Dallas, O.J.). — Chad v . Tilsed (1821), 
2 Brod. & Bing. 403 ; 6 Moore, 0. P.185; 129 E. R. 
1022. 


Annotations : — Consd. Healy v. Thom (1870), 18 W. R. 1004. 
Refd. Watcham v. East Africa Protectorate, [1919] A. C. 
533. 


1419. If nothing to contrary.] — 

Neill v. Devonshire (Duke), No. 1040, ante , 

1420. If deed ambiguous*] — Wherever 

an old deed is ambiguous in its terms, modem 
user affords material aid in the elucidation of its 
meaning (Willes, J.). — Simpson v, Dendy (1800), * 
8 0. B. N. S. 433 ; 0 Jur. N. S. 1197 ; 141 E. r! 
1233 ; affd, sub nom, Dendy v. Simpson (1801), 

7 Jur. N. S. 1058. Ex. Ch. 

Annotations : — Mentd. Berridge v. Ward (1861), 10 C. B. N. S. 


Sub-sect. 11. — In Matters particularly 
relating to Contract. 

A, To show whether Document or Documents con • 
stitute Contract . 

1425. Evidence admissible.] — Rogers v . Had- 
ley, No. 1193, ante, 

1420. .] — Kempson v, Boyle (1805), 3 

H. & C. 703 ; 34 L. J. Ex. 191 ; 11 Jur. N. S. 
832 ; 14 W. R. 15 ; 159 E. R. 732. 

1427. .] — Brown v. Hatch (1729), 1 Barn. 

K. B. 321; 94 E. R. 218. 

1428. Auctioneer’s minute of agreement.] — 

A written paper, delivered by the auctioneer to 
the bidder, to whom lands were let by auction, 
containing the description of the lands, the term 
for which they were let to the bidder, & the rent 
payable, but not signed by the auctioneer or any 
of the parties, was held not to be such a minute 


whether the acts of the parties in 
removing soil, which removal was not 
proved to have taken place earlier than 
1863, could be called in aid of the 
Interpretation of ambiguous words in 
the lease of 1754. There was no* 4 ' con - 


temporanm exposition — Re Pubma- 
am> ’ *• L - B - 

k. — 0/ modem declarations by 
grantee *} — A deed, purporting to be an 
! absolute sale, wffl not be held a mtge., 


on the grantor's evidence, supported 
by the testimony of third parties, 
touching alleged declarations to that 
effect made by the grantee long after 
its execution . — Re Naghtbn (I860), 
12 Ir. Jur. 196.— -IH. 
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Sect, 4. — Admission of extrinsic evidence: Sub-sect, 
11, A . <fc BQ 

of the agreement as was required to be stamped, 
pursuant to Probate & Legacy Duties Act, 1808 
(c. 149), nor such a writing as would exclude parol 
evidence. — R ambbottom v. Tunbridge (1814), 
2 M. & S. 434 ; 105 £. B. 442. 

Annotations : — Ckraid. Hawkins v, Warro (1825), 3 D. & C. 

690. Distd. Duffifl v. Spottlflwoode (1828), 3 0.&P. 435. 

Bald. Strother v. Barr (1828), 5 Bing. 136 ; Doe d. Marlow 

v. Wiggins (1843), 4 Q. B. 367 ; Whitford v. Tutin (1834), 

4 Moo. & S. 166. 

1429, Letters. — -"Where letters are stated 

as the agreement, no testimony aliunde is admis- 
sible ; otherwise, where stated as evidence of the 
agreement only. — B irce v. Bletchley (1821), 
0Madd. 17; 66 E. R. 996. 

1430, ,] — Deft, having ordered goods 

by letter which did not mention any time forpay- 
ment, pltfs. sent the goods & an invoice : — Held : 
evidence to show that the order was given on the 
terms of six months’ credit was admissible, the 
letter not being a valid contract within Stat. 
Frauds. 

The evidence here does not contradict the writing 
but it shows what the real contract was (Alders on, 

B. ). — Lockett v. Nicklin (1848), 2 Exch. 93 ; 
19 L. J. Ex. 403 ; 164 E. R. 419. 

1431, .] — A. having entered into a 

contract fouthe supply of iron rails for Vera Cruz, 
applied to B. & Co., ship-owners & brokers, to 
procure vessels to carry it thither ; whereupon B. 
& Co. on Nov. 19, wrote to A. : “ We hereby engage 
to find tonnage for about 6,000 tons of rails to load 
at M. fjpr Vera Cruz, subject to the following con- 
ditions. viz . 1,000 tons to be delivered at Vera Cruz 
in three months from this time, & 1 ,000 tons per 
month afterwards,” etc. After a long corre- 
spondence & several interviews as to the class of 
vessels to be chartered, & the flag, B. & Co. on 
Dec. 11, wrote A. as follows, — “ Our engagement 
to procure tonnage for Vera Cruz is the letter 
addressed to your Mr. B. on Nov. 19 & in accord- 
ance therewith, we are arranging to take up vessels 
for the first shipment of 1,000 tons. We cannot 
restrict ourselves to vessels of any particular flag 
or class, but will of course give a preference to 
neutral ships of high class.” On Dec. 16, B. & Co. 
wrote to A. saying that they would prefer abandon- 
ing the contract altogether. & afterwards on the 
same day A. wrote : “ We accept your offer 

of Nov. 19, last, coupled with the initialled offer 
of Nov. 18. Messrs. E. hold us to our contract, 
& therefore we must hold you to yours, <te cannot 
consent to your abandoning it as intimated : ” — 
Held : these letters did not constitute a complete 
contract, but that recourse must be had to parol 
evidence ; &, consequently, it was properly left to 
the jury to say whether or not a binding contract 
as alleged in the declaration was to be inferred from 
the whole. — Bolckow v . Seymour (1864), 17 

C. B. N. S. 107 ; 144 E. R. 43. 

1432, .] — When letters contain certain 

terms .which may form the basis of a contract, it 
is necessary to ascertain from the letters whether 
the terms are finally arrived at, & if they are not, 
verbal evidence is admissible to show that a 
different contract has been entered into. — A ppleby 
t\ Johnson (1874), L. R. 9 C. P. 168 ; sub nom. 
Johnson t\ Appleby, 43 L. J. 0. P, 146 ; 30 
L. T. 261 ; 22 W. R. 616. 

1433 , .] — a written document from which 

a particular contract would, in ordinary cases, 
be implied, may be shown by parol to have been 
made under circumstances which exclude such 
implication. — B artlett i?. Parnell (1836), 4 


Ad. & El. 792 ; 2 Har. & W. 16 ; 6 Nev. & M. K. B. 
299 ; 6 L. J. K. B. 169 ; 111 E. R. 981. 

Annotations : — Retd. Hopkins v. Tanqueray (1854), 16 O. B. 
130 ; Dale v. Humfrey (1858), E. B. & E. 1004. Mentd. 
Manley v. Borkett, [1912] 2 K. B. 329. 


1434 , Memorandum of sale.] — The general 

principle is quite true, that if there has been a 
parol agreement, which is afterwards reduced into 
writing, that writing alone must be looked to to 
ascertain the terms of the contract ; but the 


principle does not apply here ; there was no 
evidence of any agreement by pltf. that the whole 
contract should be reduced into writing by deft, 
the contract is first concluded by parol, & after- 
wards the paper is drawn up, which appears to 
have been meant merely as a memorandum of 
the transaction, or an informal receipt for the 
money, not as containing the terms of the contract 
itself (Lord Abinger, O.B.). — Allen v. Pink 
(1838), 4 M. & W. 140 ; 1 Horn & H. 207 ; 7 L. J. 


Ex. 206 ; 2 Jur. 896 ; 160 E. R. 1376. 

Annotation : — Reid. Brumby v. Johnston (1862), 5 L. T. 
715. 


1436. .]— Pymv. Campbell, No. 1190, 

ante . 

I 486 . Invoice & receipt — Pretended sale.] 

— Pltf. being in difficulties & fearing that some of 
his creditors would issue execution against his 
goods, agreed with deft., who was also a creditor, 
that there should be a pretended sale of them to 
him. For this purpose an invoice was made out 
& a receipt given to deft, for a sum therein stated 
to be the purchase-money, & possession of the goods 
was delivered to deft. Afterwards deft, sold the 

f oods as his own, whereupon pltf. brought trover : — 
l eld : pltf. was not precluded from showing that 
no payment was in fact made & that the trans- 
action was not a real, but a pretended sale. — 
Bowes v . Foster (1868), 2 H. & N. 779 ; 27 
L. J. Ex. 262 ; 30 L. T. O. S. 306 ; 4 Jur. N. S. 
96 ; 6 W. R. 257 ; 157 E. R. 322. 

Annotations : — Consd. Lee v. L. & Y. Ry. (1871), 6 Ch. App. 
627. Apld. Taylor v. Bowers (1876), 1 Q. B. D. 291. 
Mentd. Ashpitcl v. Bryan (1863), 3 B. & S. 474. 


1437 , Memorandum — & promissory note.] 

— A trader being indebted to various persons 
procured from A. an advance of £200 for which he 
verbally agreed to give a bill of sale of all his 
property if called upon to do so. On receiving the 
money he gave to A. a promissory note for £200, 
a memorandum of agreement to assign some 
property expectant on the death of his wife’s 
father together with a policy of insurance, & also 
another memorandum of agreement to pay £10 
yearly as bonus. At a later period, on being 
requested, he executed a bill of sale of all his 
property to A. : — Held : evidence of the original 
verbal agreement was admissible, inasmuch as 
the subsequent written agreement did not contain 
& was not intended to contain the whole agreement 
between the parties. — Harris v. Rickett (1859), 
4H.&N.1; 28 L. J. Ex. 197 ; 32 L. T. O. S. 389 ; 
157 E. R. 734. 

Annotations : — Refd. Chapman v. Callis (1861), 7 Jur. N. S. 
995. Mentd. Re Disputed Adjudication (1860), 3 L. T. 
632 ; Lindley v. Lacey (1864), 17 O. B. N. S. 678 : Re 
Nurse, Ex p, Foxley (1868), 17 L. T. 623 ; Re Holland, 
Greg? v . Holland, [1902] 2 Ch. 360. % 

1433 . .] — Wake t>. Harrop, No. 1192, ante . 

1439 , ,] — No doubt when the parties agreed 

to put the entire contract in writing, that writing 
alone is the contract. But to apply that well it 
must appear that they had so intended to put the 
entire contract into writing ; & if it appears that 
they only did so as to part of it there is no reason 
why oral evidence may not be resorted to to show 
what the rest of the contract was (Martin, B.). — 
Allan v . Sundius (1862), 1 H. & 0. 123 ; 31 
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L. J. Ex. 307 ; 0L.T. 859 $ 10 W. R. 048 ; 1 
Mar. L. 0. 222 ; 158 E.R. 827. 

1440. .1 — Parol evidence is admissible at 

all events, to show whether the minds of the parties 
ever were ad idem , & whether, in fact, they ever 
contracted at all. — M eyer v. Barnett (1863), 
3 F. & F. 090, N. P. 

1441. Agreement for loan.] — A co. had 

borrowed from a bank a sum of money, to be repaid 
with interest, & deposited a lease as security. 
Afterwards a document was drawn up by the co., 
stating that the lease had been deposited as security 
for the loan, without mentioning the interest. 
The bank refused to give up the deed until the 
whole of the interest as well as the loan had been 
repaid. In an action of detinue for the lease : — 
Held : the written document was not conclusive 
against the bank as to the terms of the loan, & 
parol evidence was rightly admitted to show that 
the lease had been intended as security for the 
interest as well as the principal. — P entreguinny 
Fuel Co. v. Young (1800), 12 Jur. N. S. 56. 

1442. .] — McCollin v. Gilpin, No. 

1198. ante, 

1443. Agreement for sale.] — Upon a negoti- 

ation between pltf. & deft, for the sale of the 
fixtures, furniture, & goodwill of a business, the 
agreement for which was afterwards reduced into 
writing, a distinct & separate promise was made 
by deft., in consideration of pltf.’s signing the 
agreement, that he, deft., would settle an action 
then pending against pltf. at the suit of one C. 
Held : evidence of tins prior oral agreement was 
admissible, notwithstanding the written agreement 
contained an authorisation to deft, to settle C.’s 
action out of the purchase-money. 

Evidence may be given of a prior or a contem- 
poraneous oral agreement which constitutes a 
condition upon which the performance of the 
written agreement is to depend (Byles, J.). — 
Lindley v. Lacey (1804), 17 O. B. N. S. 578 ; 
5 New Rep. 51 ; 34 L. J. C. P. 17 ; 11 L. T. 273 ; 
10 Jur. N. S. 1103 ; 13 W. R. 80 ; 144 E. R. 
232. 

Annotations : — Refd. Young v. Austen (1869), 38 L. J. C. 1*. 

233. Mentd. Newman r. Gatti (1907), 24 T. L. It. 18. 

1444. To show condition of document 

when signed.] — A memorandum containing proposed 
terms for the sale of a ship having been drawn up 
by the vendors* broker, but not. signed, was sent 
to the purchaser. He made certain interlineations 
in red ink altering the terms, & having signed the 
document, returned it to the vendors’ broker. 
The alterations were subsequently not acquiesced 
in by the vendors, & were struck out, & further 
interlineations were made by the vendors. The 
vendor’s broker then signed the document & sub- 
mitted it to the purchaser, who assented to the 
terms of it as it then stood : — Held : notwith- 
standing the provisions of Stat. Frauds, parol 
evidence was admissible to show that the purchaser 
had so assented, inasmuch as there never had been 
a contract between the parties until such assent 
on his part ; & the effect of the parol evidence 
was, therefore, not to vary a written contract, 
but merely to show what was the condition of the 
document when it became a contract between 
the parties. — Stewart v. Eddowes, Hudson v . 
Stewart (1874), L. R. 9 C. P. 311 ; 43 L. J. 0. P. 
204 ; 30 L. T. 333 ; sub nom. Hudson v. Stuart, 
Stuart v. Eddowes, 22 W. R. 534. 

Annotations : — Apld. Koenigsblatt v. Sweet, [1923] 2 Ch. 314. 

Refd. Dartford Union Grdns. v. Trickett (1888), 59 L. T. 

754. 

1445. To show writing dots not contain 

whole contract.] — A contract, which was not re- 
quired by law to be in writing, had been entered 


into between pltf. & deft., & its terms had been 
reduced into writing ; but the writings by itself, 
did not form the complete contract : — Held : 
parol testimony was admissible to supplement 
written evidence of the contract. — Loibl v. 
StRampfer (1887), 18 L. T. 720. 

1446. .] — There is a class of case where 

deft, has been allowed to say : “ This document 
which you produce against me, showing my 
signature to it, does not express the real & true 
agreement which was entered into between us.” 
Oases there are in which a plea of this kind has 
been allowed, even at law. But it is to be observed 
that all these were cases of a deft, defending 
himself. No single instance has been produced 
in which a pltf. bringing forward a document on 
which he founds his right, has been allowed to 
say that the instrument which he himself produces 
to the ct. does not express the real agreement into 
which he has entered (Wood, V.-C.). — Druiff 
v. Parker (Lord) (1808), L. R. 5 Eq. 131 ; 37 
L. J. Ch, 241; 18 L. T. 40; 10 W. R. 557. 

1447. To show document not a contract.] — 

Where a document appears on the face of it to 
contain the terms of a written agreement, parol 
evidence is admissible to show that it was not 
intended to be an agreement, but was written for 
some other purpose, & the question whether this is 
so or not is for the jury. 

It is clear that a person who has signed a docu- 
ment may adduce evidence as to the time at which 
it was intended to operate (Lindley, J.). — 
Clever v. Kirkman (1875), 33 L. T. 072 ; 24 W. R. 
159. 

1448. .] — An intimation in the written 

acceptance of a tender that a contract will be 
afterwards prepared, does not prevent the parties 
from becoming bound to perform the terms in 
the tender & acceptance respectively mentioned, 
if the intention of the parties was thereby to enter 
into an agreement, & if the preparation of the 
contract was contemplated merely for the purpose 
of expressing the agreement already arrived at in 
formal language. — Lewis v. Brass (1877), 3 
Q. B. D. 067; 37 L. T. 738; 20 W. R. 152, 
C. A. 

Annotations : — Refd. Hawkosworth v. Chaffey (1880), 55 

L. J. Ch. 335. Mentd. Wood v. Silcock (1884), 32 W. It. 

845. 

1449. .] — Pattlev. Hornibrook, No. 1197, 

ante. 

1450. .] — When parties have arrived at a 

definite written contract, the presumption is that 
the writing was intended to contain all the terms 
of the contract ; but it is a presumption only, & 
either party may allege an antecedent express 
stipulation intended to continue in force with the 
written contract, & may contend that the written 
contract was not intended to include all the terms 

I (Lord Russell of Killowen, C.J.). — Gillespie 
! v. Cheney, Eggar & Co., [1890] 2 Q. B. 59 ; 
05 L. J. Q. B. 552 ; 12 T. L. It. 274 ; 40 Sol. Jo. 
354 ; 1 Com. Cas. 373. 

Annotations : — Mentd. Sumner, Pormain v. Webb (1921), 

91 L. J. K. B. 228 ; Manchester Liners v. Roa, [1022] 

2 A. C. 74. 

Whether constituting a contraet in futuro.] — 
$ee Sub-sect. 11, 0., post. 

Whether constituting only collateral agreement.] 

— See Sub-sect. 11, G., post . 

B. To Connect Documents forming a Contract . 

Contracts within Statute of Frauds.]— Con- 
tract, Yol. XII. 

1451. Whether evldenee admissible— To identify 
document referred to.] — When it is proposed to 
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Sect 4,~Admission of extrinsic evidence: Sab-sect, 
11 ,B.» C.&D'] 

prove the existence of a contract by several docu- 
ments it must appear on the face of the instrument 
signed by the party sought to be charged that 
reference is made to another document & this 
omission cannot be supplied by verbal evidence* 
If, however, it appears from the instrument itself 
that another document is referred to that docu- 
ment may be identified by verbal evidence 
(Thesiger, L.J.). — Long v. Millar (1879), 4 
0. P. D. 460 ; 48 L. J. Q. B. 596 ; 41 L. T. 306 ; 
43 J. P. 707 ; 27 W. R. 720, 0* A. 


Annotation * : — Refd. Cave V, viotJ . 

125 : Shardlow v, CottereU (1881), 20 Ch. 0. 90 : Studds 
v. Watson (1884), 28 Oh. D. 805 ; Sidle v. Boad-Cabboll 
' (1886), 2 T. L. R. 44 : Oliver v. Hunting (1890), 44 Ch. D. 
205 : Taylor v Smith, [1893) 2 Q,B. 65 ; Pearoe v, 
Gardner, [1897] 1 Q. B. 688 ; Sheers v. Thimbleby (1897), 
76 L. T. 709 ; Dewar v, Mintoft, [1912] 2 K. B. 378 ; Lost 
o. Huoklesby (1914), 58 Sol. Jo. 431 : ChaprOnlere v. 
Lambert (191 7), 117 L. T. 358 ; Stokes v, Widower (1920), 
1 Oh. 411* 


7 h, B. u, 
90 ; Studds 


1452. Evidence of surrounding circum- 

stances.] — Harman v, Richards, No. 1126, ante , 

1453. .] — m. bought from T. & T., metal 

brokers, iron of a superior quality. T. & T. 
thereupon delivered certain delivery notes of 
D., W., & Co. to M., in the following form : — “ We 
hold 100 tons No. 1 pig iron, deliverable, f.o.b. 
here, to the bearer of this document, only on 
presentation. — D., W., & Co.” M. sought to 
insist,: as against D., W., & Co., on delivery of 
the quality of iron he had bought of T. & T. & 
endeavoured by evidence to connect the two 
contracts, A show they referred to the same 
quality of iron : — Held : evidence for that purpose 
was admissible. — M ackenzie v . Dunlop (1856), 

3 Macq. 22 ? 28 L. T. O. S. 313 ; 2 Jur. N. S. 957 ; 

4 W. K. 816, H. L. 

1454. Memorandum of sale — Receipt of 

S ur chase-money.] — Vendor & purchaser signed a 
ocument containing all terms necessary to con- 
stitute a contract for the purchase of land, except 
a description of the land itself. The vendor 
subsequently signed a receipt for a sum of money 
paid by the purchaser as paid on account of certain 
land expressly described. In an action by the 
purchaser for specific performance : — Held : parol 
evidence was admissible to connect the two docu- 
ments. — Oliver v, Hunting (1890), 44 Ch. D. 
206 ; 69 L. J. Oh. 26&; 62 L. T. 108 ; 38 W. R. 618. 
Annotations: — Reid. Freeman v. Freeman (1891), 7 T. L. R. 
431 ; Stokes v, Whlcher, [1920] 1 Ch. 411. 

To connect letters to constitute acknowledg- 
ment in writing — Statute of Limitations.] — See 
Limitation of Actions. 


C. To show that Contract was Executory — Escrow, 

1455. Evidence admissible.] — Pym v, Campbell, 
No* 1190, ante. 

1456. *] — Parol evidence is admissible to 

show that a written contract which has no date 
was not intended to operate from its delivery but 
from a future uncertain period. 

It is true that this instrument contains a certain 
portion of the terms of the holding, & so far parol 
evidence is not admissible to vary or control it, 
yet it does not show the time from which the 
tenancy was to commence. A written instrument 
does not necessarily operate from delivery : it is 
competent to a party to show that.it was delivered 
as an escrow, A that, though it appears upon the 
face of it to be presently operative, it was in reality 
not intended to operate until the happening of a 
given event (Jervis, C.J*). — Davis v, Jon bs 


(1856), 17 C. B* 625 ; 25 L. J. 0. P. 91 5 4 W. B. 
248 ; 139 E,R. 1222. 


Annotations : t 

Wallis v, Littell (18&1), 11 
Lacey (1864), 17 O. B. N. 
(1875), 33 L, T. 672. 


Raid. Pym t>. Campbell , 
‘ 1861), 11 cTb.N 


, 6 EL & B. £70 ; 
S. 369; Lindley v. 
S* 578 ; Clever v, Klrkman 


1457. .] — Although, in general, the question 

whether a contract has been executed only as an 
escrow is for the jury, because it generally depends 
on facts proved by oral evidence, yet where the 
evidence is in writing, as where the contract, signed 
by one party even after signature by the agent 
of the other, is sent inclosed in, or is accompanied 
by, a letter explaining that it is only signed on 
condition of something being done — as, for 
example, a counterpart being executed by the 
other party — the construction of such evidence 
is for the judge : — Held : such evidence was 
sufficient to show that the contract was signed 
& sent only as an escrow, to take effect after the 
condition was performed. — F urness v. Meek 
( 1857), 27 L. J. Ex. 34. 

Annotation : — Refd. Pattle v, Homibrook, [1897] 1 Oh. 25. 

1458. .1 — Lindley v, Lacey, No. 1443, ante . 

1450. .] — The rules excluding parol evidence 

have no place in any inquiry in which the ct. has 
not got before it some ascertained paper beyond 
question binding & of full effect. Nor indeed are 
these rules pressed in the cts. either of law or 
equity beyond this mark. For if the written 
document is alleged to have been signed under 
condition that it should not operate except in 
certain events parol evidence has been admitted 
at law to prove such condition & the breach of it 
(Sir J. P. Wilde). — Guardhouse v, Blackburn 
(1866), L. R.1P.& D. 109 ; 35 L. J. P. & M. 116 ; 
14 L. T. 69; 12 Jur. N. 8. 278 ; 14 W. B. 463. 
Annotations : — Refd. RefTell v. Reffell (1866), L. R. 1 P. & D. 
139 ; Fulton v, Andrew (1875), L. R. 7 H. L. 448 ; Gamett- 
Botfleld v. Gamott-Botfleld, [1901] P. 335. Mentd. Harter 
v . Harter (1873), L. R. 3 P. & D. 11 ; In the Goods of Boehm, 
[1891] P. 247 ; Collins v, Elstone, (1893) P. 1 ; Gregson 
v, Taylor, [1917] P. 256. 


1460. .] — Clever v. Kirkman, No. 1447, 

ante. 


1461. Sale of goods.] — Defts. & T. were 

partners in a colliery, & in Oct., 1835, defts. signed 
an agreement with pltf., purporting to be made 
between defts. & T. of the one part, <fe pltf. of the 
other part, by which the parties of the first part 
agreed to sell to the pltf. a certain supply of coals 
from their colliery for the term of three years, to 
commence from July 1, 1837, at a certain price ; 
the instrument also contained a stipulation by the 
parties of the first part, for a lease to pltfs. of a 
wharf. At the date of this agreement the parties 
were acting under a similar agreement, which was 
to expire on July 1, 1837, & was executed by 
T. also ; but T. never signed the agreement in 
question, & on being asked so to do, in July, 1837, 
refused. There was also evidence that pltf. had 
treated this agreement as not binding. In an 
action by pltf. against defts. on the agreement : — 
Held : it was a question for the jury, whether the 
parties intended the instrument to be binding 
only on the condition that T. should sign it. — 
Latch v . Wedlake (1840), 11 Ad. & El. 959 ; 
3 Per. & Dav. 499 5 9 L. J. Q. B. 201 ; 113 E. R, 
678. 


Annotations : — Refd. Cumberlege v. Lawson (1857), 1 
C. B. N. S. 709 ; Coyte v, Elphick (1874), 22 W. R. 541 ; 
Royal Albert Hall Corpn. v, Winchilaea (1891), 7 T. L. R. 
362. 


1462. Bill of exchange.] — In an action by 

indorsee against acceptor of a' bill of exchange, 
deft, under a traverse of the indorsement, may 
prove that the drawer wrote his name on the bill, 
A delivered it to pltf., upon condition of certain 
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other bills being given up to the drawer, & the 
condition had not been complied with. — B ell v. 
Ingbstrb (Lord) <1848), 12 Q. B. 817 ; 19 
L. J* Q. B. 71 ; 11 L. T. O. S. 200 $ 116 E. R. 888. 

Annotations : — Rett. Law v. Parnell (1859), 7 C. B, N. S. 
282 s Dawson v. Isle, (1906} 1 Ch. 683. 


1468. .] — Pltfs. sued defts. on a 

promissory note made by deft. co. & indorsed at 
the request ofpltfs. by deft. D. who was president 
of deft. co. The note waa given in part payment 
of goods supplied by pltfs. to deft. co. Deft. co. 
did not appear at the trial, but deft. D. appeared 
& set up an oral agreement made by him with 
pltfs., contemporaneous with the promissory note, 
that he was not to be called upon to pay if the 
goods supplied to deft. co. should be unequal to 
sample. The goods were retained by deft, co., 
but D. proved that they were unequal to sample : — 
Held : the oral agreement relied upon by D. not 
being an agreement suspending the coming into 
force of the contract contained in the promissory 
note, but being an agreement in defeasance of that 
contract, evidence in support of it was inadmissible, 
& therefore, D, was liable on the promissory note. — 
Ditchings & Coulthurst Co. v. Northern 
Leather Co. of America & Doushkess, [1914] 
3 K. B. 907 ; 83 L. J. K. B. 1819 ; 111 L. T. 1078 ; 
30 T. L. R. 088 ; 20 Com. Cas. 26. 

1464. Hire of furnished house.] — Broad- 

wood r. Lozano (1868), 1 P. & P. 180, N. P. 

1465. Lease.] — Where, by a written agree- 
ment, deft, agreed to assign to pltf. a farm with 
immediate possession, upon the same terms as 
he held of nis landlord, but at the time of the 
making of such agreement an oral agreement was 
entered into between pltf. & deft, that the written 
agreement should be void if the landlord refused 
to consent to the assignment. In an action for 
non-assignment : — Held : the oral agreement was 
admissible, as it was in analogy with the delivery 
of a deed as an escrow, & neither varied nor con- 
tradicted the writing, but suspended the com- 
mencement of the obligation. — Wallis v. Littell 
(1861), 11 C. B. N. S. 369 ; 31 L. J. 0. P. 100 ; 
5 L. T. 489 ; 8 Jur. N. S. 746 ; 10 W. R. 192 ; 
142 E. R. 840. 


Annotations .—Reid. Wake v. Harrop (1862), 1 H. & C. 202 ; 
Liudley » Lfi^ey (1864), 17 C. B. N. S. 578 : Abrey t>. 
S' 1 ? 5 c * 37 » Johnson v. Appleby (1874), 

30 L. T. 261 ; Hi tellings Sc Coulthurst Co. v. Northern 
Leather Co. of America & Doushkess, [1914] 3 K. B. 907. 


1466. .] — Pattle v . Hornibrook, 

No. 1107, ante. 

Delivery as escrow.}— See Part I., Sect. 6, sub- 
sect. 2, ante. 


D. To prove Consideration . 

Cases within the Statute of Frauds — Generally.! 
— See Contract, VoL XII. 

Guarantees.] — Sec, now , Mercantile Law 

Amendment Act, 1866 (c. 07), &, generally, 
Guarantee. 

Agreement for leases.] — See Landlord 4s 

Tenant. 

1467. General rule.]— As a general rule evidence 
may be given to show that a deed in form voluntary 
was in truth for valuable consideration (Cozens- 
Hardy, L.J .). — Re Holland, Grego v . Holland. 
[10021 2 Ch. 300 ; 71 L. J. Oh. 518 ; 86 L. T. 542 ; 


50 W. R. 576 ; 18 T. L. R. 568 ; 46 Sol. Jo. 488 1 
9 Mans. 259. C. A, 

Annotations : — Reid. Be Gillespie, Ex p. Knapra&n, The 
Trustee v Gillespie (1918), 20 Mans. 311 ; Be Davies, 
JSr p. Miles. [1921] 3 K. B. 628. Mentd. Oarruthers v. 
% Peake (19U), 56 Sol. Jo. 291. 

1468. To prove real consideration — Where no 
consideration expressed.]— A deed which professed 
to be a voluntary assignment of part of a 
bankrupt’s property in favour of his wife & 
children, & which was made a short time before 
the bkpey. was sustained, under the circumstances 
which were proved, dehors the deed. 

The evidence proves that this agreement was 
for valuable consideration. The valuable consider- 
ation may be shown by matter dehors the deed 
(Knight Bruce, V.-C.). — Pott v . Todhunter 
(1846), 2 Coll. 70; 5 L. T. O. S. 144 $ 9 Jur. 689 ; 
63 E. R. 044. 

Annotation : — Reid. Re Holland, Gregg v. Holland, [1902] 
2 Ch. 380. 


1409. .] — The L. Ry. Co., being in 

want of money to complete an extension Tine, 
applied to the N. W. Ry. Co. for a loan of £40,000, 

& it was agreed that the N. W. Ry. Co. should lend 
the money & have running powers over the lines 
of the L. Co. An agreement under seal was entered 
into, not referring to the loan : — Held : evidence 
of the advance of the £40,000 having been the 
consideration for the agreement was admissible. — 
Llanelly Ry. & Dock Co. v. London & North 
Western Ry. Co. (1873), 8 Oh. App. 942 ; 42 
L. J. Ch. 884 ; 29 L. T. 367 ; 21 W. R. 889 ; 

L. JJ. ; on appeal (1876), L. R. 7 H. L. 660, H. L. 
Annotations : — Mentd. Levy v. Creighton (1874), 31 L. T. 1 ; 

Cochrane v. Exchange Telegraph Co. (1896), 12 T. L. R. 

197 ; Re Lindrea, Lindrea v. Fletcher (1913). 109 L. T. 

623 ; Tynemouth Corpn. v . Newbiggin-by-the-Soa U. D. 0. 

(1915), 80 J. P. 195. 

1470. Nominal consideration stated.] — 

A nominal consideration being expressed in a^ 
deed does not prevent the admission of evidence 
aliunde of the real consideration provided "such 
real consideration be not inconsistent ’filth the 
deed . — Re British & Foreign Cork Co., Leif- 
child’s Case (18(36), L. R. 1 Eq. 231 ; 13 L. T. 
267 ; 11 Jur. N. S. 941 ; 14 W. R. 22. 

Annotations : — Mentd. Re Baglan Hall Colliery Co. (1870), 

5 Oh. App. 349, n. : Re Britannia Permanent Benefit Bldg. 

Soo. (1891), 65 L. T. 196 ; Re Wragg, [1897] 1 Ch. 796. 

1471. Consideration expressed generally 

— “ Divers good consideration.”] — MildmaY’s 
Case (1682), 1 Co. Rep. 176 a ; Jenk. 247 ; Oro. 
Eliz. 34 ; 76 E. R. 379. 


Annotations : — Refd. Bedell's Case (1608), 7 Co. Rep. 40 a; 
Harpur's Case (1614), 11 Co. Rep. 23 a ; Foster v. Foster 
(1662), 1 Keb.160 ; Goodtitle v. Petto (1734), 2 Stra. 934 : 
Sargent v . Reed (1745), 2 Stra. 1228 ; Clifford v. Turrell 
(1845), 14 L. J. Ch. 390. Mentd. Paget's Case (1591), 1 
And. 259: Cross v. Faustendltch (1607), Cro. Jac. 180; 
Howel v, Sambay (1615), 1 Brownl. 179 ; Colt Sc Glover v . 
Coventry Sc Litchfield Bp. (1616), Hob. 140 ; Miller v. 
Manwarfng (1635), Cro. Car. 397 ; Katollffe's Case (1719), 1 
Stra. 267 : Doe d. MJlbum v. Salkeld (1755), Wllles, 673 ; 
Rowe v . Roach, Rowe v . Hoar (1813), 1 M. Sc S. 304 ; 
Peover v. Hassel (1861), 1 John. Sc H. 341 ; Poole v . 
Whitcomb (1862), 12 C. B. N. S. 770 : British Ry. Sc 
Traffic Sc Electric Co. v. 0 . R. C. Co. Sc L. O. C.» [1922] 2 
K. B. 260. 


1472. 


-.] — Where a deed pur- 


ported to be made “ in consideration of esteem 
for T. & for divers other good considerations ” 
evidence is admissible that it was made in con- 
sideration of an intended marriage with T. A it 
is admissible evidence of this fact, that the settlor, 


PART III. SECT. 4, SUB-SECT. 11.— D. 

1468 i. To prove retd consideration .] — 
The statement of the consideration in a 
deed of conveyance does not estop the 
parties from proving the real agreement 


& transaction. — F irkin v. Public 
t Tri^ter, Price's Claim (1889), 7 
l N. Z. L. R. 877. — KJZ. 

147? t — Nominal cotuideraiion 
stated .] — Where a conveyance is made 


In consideration of an 'exchange of lands 
Sc 91, parol evidence is admissible to 
show that the transaction was not really 
an exchange Sc to show what it actually 
was. — Campbell v. Douglas (1916), 
27 O. W. R. 129 ; 54 S. C. E. 28.— CAN. 
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Sect. 4. — Admission of extrinsic evidence : Sub-sect. 
11, D.] 

the future husband, instructed his solr. to prepare 
the deed as a marriage settlement. & that after 
the deed was executed, & before the marriage, he 
spoke of it as such. — T ull v. Paklett (1829), 
Mood, & M. 472, N. P. 

Annotation; — Reid. Holmes v . Mitchell (1859). 7 C. B. N. S. 

861 . 

1478. " Natural love & affection.”] — 

An assignment, by deed, stated to be in con- 
sideration of natural love & affection, is only 
primd facie evidence of fraud as against creditors ; 
& when impeached by a third party on that ground, 
may be shown, by extrinsic evidence, to have been 
made for a valuable consideration. — Gale v. 
Williamson (1841), 8 M. & W. 405 ; 10 L. J. Ex. 
446 ; 151 E. H. 1096. 

Annotations : — Folld. He Holland, Gregg v. Holland, [1902] 

2 Oh. 360. Reid. Levy v. Creighton (1874), 31 L. T. 1. 

1474. .] — Where a voluntary 

settlement made in consideration of natural love 
& affection also purports to have been made for 
divers other good & valuable considerations, the 
party clairding under the settlement against a 
subsequent mtgee. or purchaser must show that a 
valuable consideration had been given for the 
settlement. — Kelson v. Kelson (1853), 10 Hare, 
385 ; 22 L. J . Oh. 746 ; 20 L. T. O. S. 257 ; 17 
Jur. 129 ; 1 W. R. 143 ; 68 E. R. 970. 

1475 . — .] — Where a settlement is 

expressed to be made in consideration of natural 
love & affection, & no other consideration is 
expressed in the deed, evidence is admissible to 
prove that valuable consideration was given for 
the settlement, but such evidence must be most 
conclusive in order to induce the c- . to uphold the 
settlement as against a subsequent mtgee. for 
value, even though the latter had notice of the 
eettlement. — Levy v . Creighton (1874), 31 L. T. 
1 ; 22 W. R. 605, L. JJ. 

A*w i ujv, vuaaiuviavivu oaocu amuigu- 

ously.]-4-On an agreement that deft., on the com- 
pletion of the purchase of certain property, should 
pay to pitf. a sum of money, & that pltf. should 


lend upon it a certain sum, not expressing to whom, 
evidence was admitted to show that the loan was 
to be to a third party, & that the agreement was 
made on his behalf. 

There is sufficient ambiguity in the agreement, 
as it is silent on that point, to admit the evidence 
(Coleridge, J.). — Booker v. Seddon (1858), 1 
F. & F. 196, N. P. 

1477. To prove payment of consideration.] — 

Negus v. Reynal (1660), 1 Keb. 12 ; 83 E. R. 
780. 

1478. .] — R. v. Laindon (Inhabitants) 

(1799), 8 Term Rep. 379 ; 2 Bott. 6th ed. 402 ; 
101 E. R. 1444. 

Annotations : — Apld. R. v. Stoke-upon -Trent (1843), 5 Q. B. 
303. Refd. K. v . Llangunnor (1831), 2 B. Sc Ad. 616. 
Mentd. R. v. Kocleston (1802), 2 East, 298 : R. v. Shinfleld 
(1811), 14 East, 541 ; Re Bush, Ex p. IiiBsell (1837), 2 
Deao. 158. 

1479 . .] — Although evidence is not ad- 
missible to show, contrary to the terms of a deed, 
that by a contract the consideration was not to be 
paid in money, as stated in the deed, but in goods, 
such evidence is admissible to show that, in point 
of fact, the consideration was so paid, & that goods 
were accepted in payment. — Smith v. Battams 
(1857), 26 L. J. Ex. 232. 

1480. J — Since Mercantile Law Amend- 
ment Act, 1856 (c. 97), s. 3, though parol evidence 
may supply the consideration for a guarantee, it 
cannot be admitted to explain the promise. — 
Holmes v. Mitchell (1859), 7 C. B. N. S. 361 ; 
28 L. J. 0. P. 301 ; 6 Jur. N. S. 73 ; 141 E. R. 
856. 

Annotations : — Reid. North Staffordshire) lly. v. Peek (1860), 
E. B. & E. 986 ; Sheers v. Thimbleby (1897), 76 L. T. 709. 

1481. To prove additional consideration — If not 
contradictory of stated consideration.] — Villers v. 
Beamont (1556), 2 Dyer, 146 a ; 73 E. R. 319. 
Annotations : — Held. Bedell's Case (1608), 7 Co. Rep. 40 a; 

Harpur’s Case (1614), 11 Co. Rep. 23 a ; Foster v. Foster 
(1662), 1 Keb. 160 ; Homor v. Ashford & Ainsworth (1825), 
4 L. J. O. S. C. I». 62 ; Clifford v. Turrell (1845), 14 L. J. Ch. 
390. Mentd. Brown’s Case (1694), 3 Co. Rep. 45 a ; 
Fitzherbert’s Case (1595), 5 Co. Rep. 79 b. 

1482. .] — A consideration which 

stands with the deed, & is not repugnant to it, 


1478fi. Consideration expressed 

generafiu — Love <£* affection.] — Lessor 
of pllff. supported his title by a deed, 
in consideration of love & affection. 
Deft! provod a subsequent deed from 
the dame party tor a valuable con- 
sideration, Sc impeached the first deed 
as voluntary. Pitf. then offered to 
prove a real consideration for tho first 
deed beyond what was expressed In 
it: — Held : such evidence was admis- 
sible. — D oe d. Lawrbnok v. Stalker 
(1848), 6 U. C. R. 346.— CAN. 

1473 ii. .3 — Valuablo 

consideration may be provod, though 
not expressed in a deed, Sc therefore the 
grantee in a convey anoe expressed to 
be given tor love & affection, but iu 
reality given for valuable consideration, 
may give evidence dcfwrs the deed of 
suoh consideration. — L eahy v. Dancer 
(1828), 1 Mol. 313.— IR. 

14771. To prove paynientofcons'idera- 
tion. ] -T- Where deft, deduced his title 
by several mesne conveyances from W. 
the declarations of W., while the 
professed owner of the estate, that he 
nover paid anything for it, is properly 
admissible in evldenoo to snow that the 
recorded deed to W. was not made, as 
it purports to bo, for a valuable con- 
sideration. — P ayson v . Good (1846), 
3 Kerr 272,— CAN. 

1477 ii, i — L inoley v. Smith 

(1869), 1 Han. 600. — CAN. 

1477 ill. .] — Smith v. McCallum 

(1374), 34 V. 0. R. 479.— CAN. 

1477iv. .]— Consideration canno 


bo proved by extrinsic evidence in a 
deed between solr. & client, but in such 
case the statement of an untrue con- 
sideration in the deed is fatal to it. — 
Duffy v. Mathikson & McDonald 
(1913), 13 E. L. R. 73; 13 D. L. R. 
687.— CAN. 

1477 v. .] — Deft.’s evidence that 

she bought certain land for herself & 
with her own money, Sc gave quit claim 
deed therefor to her husband without 
any consideration to enable him to be 
assessed for it He to vote, was given 
effect to as against tho deceased hus- 
band’s administrator although not 
corroborated on all points. Although 
the quit claim deed expressed a con- 
sideration of 3100, deft, was at liberty 
to show this was never paid . — Rc Land 
Estate, Western Trust Co. r. Lang, 
[1919] 1 W. W. R. 651.— CAN. 

1477 vi. .] — The statement in a 

deed of compromise of tho payment of 
oonsidoration-money is not conclusive 
evidence of payment. — Chowdhry 
Deby Pershad v. Chowdry Dowlut 
Singh (1844), 6 W. It. 55 ; 3 Moo. 
Ind. App. 347.— IND. 

1477 vii. .} — Lala Himmat Sahai 

Singh v , Llewhellkn (1885), I.L. R. 
11 Calo. 486.— IND. 

1477 viii. .] — A ct. may accept 

g roof that, by a collateral arrangement 
e tween vendor Sc purchaser, the 
consideration-money remained with pur- 
chaser In his hands for the purposes Sc 
under the conditions agreed upon 
between them. — Lal Chand v. Indarjit 
(1900), I. L. R. 22 All. 370 ; L. R. 27 


Ind. App. 93 ; 4 C. W. N. 485.— IND. 

1477 ix. .] — In an action for un- 
paid purchase-money, the acknowledg- 
ment In the deed of conveyance of pay- 
ment of the purchase-money does not, in 
the absence of the plea of estoppel, pre- 
clude pltf. from showing that the pur- 
chase-money had not in fact been paid, 
although the deed be given in evidence 
by pltf. himself as proof of the fact of 
the sale Sc conveyance. — Potts r. 
Nixon (1870), I. R. 5 C. L. 45.— IR. 

1477 x. .1 — It is not competent 

to refer to communings previous to the 
date of a formal deed, in order to nega- 
tive the consideration expressed in it. — 
Stewart v\ Stewart (1842), 1 Bell, 
So. App. 796.— SCOT. 

1481 i. To prove additional considera- 
tion — If not contradictory of stated con- 
sideration. ]— Marsh v. Hunt (1884), 
9 A. R. 595.— CAN. 

1481 ii. .1— A deed was 

expressed to be made for a specific con- 
sideration, 8c no reference was made to 
the personal property, the subject of 
tho Action ; — Held : it was epen to 
pltfs. to show that thoir agreement to 

g urchase for the consideration expressed 
i the deed was conditional upon deft, 
transferring to them the personal 
property claimed. — Newell v. Camp- 
bell (1908), 43 N. S. R. 11.— CAN. 

1481 ill. .1— Nixon v. Hamil- 

ton (1838), 1 I. Eq.JEi. 46, 55 ; 2 Dr. Sc 
Wal. 364.— IR. 

L Whether to prove other consiaera- 
Hon—When a real consideration is 
expressed.}— An Impeached deed cannot 
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may be averred. — Bedell’s Case (1007), 7 Co. 
Bep. 40 a ; 77 E. R. 470. 

Annotations ; — Could. Harpur's Case (1614). 11 Co. Bep. 
sSTD<5TTMUb^r. Salkeld ' (17 Wffies, 67$. 

Retd. Samon v. Jones (1690), 2 Vent. 318 : A.-G. v. 
Coventry Corpn. (1700), 2 Vem. 897 ; Goodtitle v. Petto 
(1732)72 StraT 984 ; Clifford v. Tureeli (1846), 14 L. J. Ch. 
390. Mentd. Idle i. Cooke (1706), 2 Ld. Raym. 1144. 

1483. .1 — Clarkson v. Hanway 

(1723), 2 P. Wms. 203 ; 24 E. R. 700. 

Annotations : — Mentd, Cray o. Mansfield (1750), 1 Ves. Sen. 

379 ; Hawes v. Wyatt (1790), 2 Cox, Eq. Cas. 263 ; Blaoh- 
lord v. Christian (1829), 1 Knapp, 73. 

1484. .] — A further consideration 

which is consistent with the consideration stated 
in a deed, may be proved in evidence. — Clifford 
v. Turrell (1845), 14 L. J. Ch. 390 ; 5 L. T. O. S. 
281 ; 9 Jur. 033, L. 0. 

Annotations : — Consd. Keenan v. Handley (1864), 10 L. T. 
683. Folld. Re Barnstaple Second Annuitant Soo. (1884), 
60 L. T. 424. Consd. Frith v. Frith, [1906) A. 0. 254. 
Retd. Kelson v. Kelson (1853), 1 W. B. 143 ; Re British & 
Foreign Cork Co., Leifohihrs Case (1865), L. R. 1 Eq. 
231. Mentd. Jervis v, Berridge (1873), 8 Ch. App. 351. 


1485. .] — Townendv. Toker (I860), 

1 Ch. App. 440; 35 L. J. Ch. 008; 14 L. T. 531 ; 
12 Jur. N. S. 477 : 14 W. R. 800, L. JJ. 

Annotations : — Montd. Rosher v. Williams (1875), L. R. 20 
Eq. 210 ; Crossman v. TL (1886), 18 Q. B. D. 256. 


1486. What amounts to contradiction.] 

— Where any consideration is mentioned, as of 
love Sc affection only, if it is not said also & for 
other consideration you cannot enter into proof of 
any other : the reason is because it would be 
contrary to the deed (Lord Hardwicke, L.C.). — 
Peacock v. Monk (1748), 1 Ves. Sen. 127 ; 27 
E. R. 934. 

Annotations : — Oonfd. Clifford v. Turrell (1845), 14 L. J. Ch. 
390. Raid. Gale v. Williamson (1841), 8 M. & W. 405. 
IKentd. Hulme v. Tonant (1779), Dick, 560 ; Kelson u. 
Kelson (1853), 1 W. It. 143 ; Atchison v. Le Mann (1854), 
23 L. T. O. 8. 302 ; Re British & Foreign Cork Co., Letf- 
child’s Cas© (1865), L. It. 1 Eq. 231. 

1487. .] — Where the considera- 

tion is stated in a deed, any other consideration 
that does not contradict the instrument may bo 
proved. Proof of a larger consideration than that 
stated does not contradict the instrument. — Frith 
r. Frith, [1900] A. O. 254 ; 75 L. J. P. C. 50 ; 94 
L. T. 383 ; 54 W. R. 018 ; 22 T. L. R. 388, P. 0. 
Annotation: — Mentd. Prosperity v. Lloyds Bank (1923), 39 

T. L. R. 372. 


1488. 


-.] — The consideration expressed in 


the deed of conveyance was £28, but parol evidence 
was admitted to prove that £30 was the real 
consideration. — R. v. Scammonden (Inhabitants) 
(1789), 3 Term Rep. 474 ; 2 Bott. 0th ed. 551 ; 
100 E. R. 085. 

Annotations: — Folld. R. v. Llangunnor (1831), 2 B. & Ad. 
616 ; Clifford t>. TurroU (1841), 1 Y. & C. Ch. Cas. 138 ; 
R. v. Stoke-upon-Trent (1843), 5 Q. B. 303. Reid. Rich ©. 
Jackson (1794), 4 Bro.C. C. 514 ; R. v . Uottingham (1827), 
7 B. & C. 603 ; Re Govett & Leigh, Ex p. Motley (1832), 
2 Deac. & Ch. 50 : Vonhollen v. Knowles (1844), 2 L. T. 0. 8. 
370 ; Harris v. Rickett (1859), 4 H. & N. 1. 

1489. .] — The consideration, as stated in a 

conveyance, was £150 paid & an acceptance for 
£300 : — Held : the form of the deed was not con- 
clusive, & it was competent for the vendor to show 
that he had stipulated for a lien for the amount 
of the acceptance. — Frail v . Ellis (1852), 10 
Beav. 350 ; 22 L. J. Ch. 467 ; 20 L. T. O. S. 197 ; 
51 E. R. 814. 


1490. .1 — By an agreement in writing G. 

agreed that Y. should receive all the money that 
was then due, & which should become due to G. 
upon the winding-up of the Society, Y. paying 
to G. out of such money the sum of £100. The 
consideration was stated to be “ In consideration 
of a sum of money this day paid, etc. : — Held : 
evidence was admissible to show that in addition 
to the consideration expressed there was another 
consideration, namely, that Y. should vote for 
the winding-up of the society . — Re Barnstaple 
Second Annuitant Society (1884), 60 L. T. 
424. 


1491. To disprove allegation of past considera- 
tion.] — In an action on the following guarantee: 
“ In consideration of your having this day advanced 
to our client, D., £750, secured by his warrant, of 
attorney, payable on Aug. 22, next, we hereby 
jointly Sc severally undertake to pay the same on 
default, etc. Dated June 20, 1840 : the declara- 

tion stated, that, in consideration that plfcf. would 
on June 22, 1840, lend to one D. £750, on the 
security of a warrant of attorney, payable on 
Aug. 22, then next, Sc would forbear & give time 
to D. until Aug. 22, deft, promised, etc. : — Held : 
the instrument was sufficiently ambiguous to admit 
of evidence to show that the advance was not a 
past one, but was made simultaneously with the 
execution of the guarantee Sc that no amendment 
of the declaration was necessary. — G oldshede v. 
Swan (1847), 1 Exch. 154 ; 10 L. J. Ex. 284 ; 9 
L. T. O. S. 248 ; 154 E. R. 65. 


Annotations : — Retd. Simpson u. Margltson (1847), 11 Q. B. 
23 ; Stoelo v. Hoe (1849), 14 Q. B. 431 ; Colboum t>* 
Dawson (1851), 10 C. B. 765 ; Broom v. Batchelor (1866), 
1 H. & N. 265 ; Bruff v. Conyboare (1862), 9 Jur. N, S. 78 ; 
Bruner v. Moore, [1904] 1 Ch. 305. Mentd. Edwards v. 
Jevons (1849), 8 O B. 430 ; Bainbridge v . Wade (1850), 16 
Q. B. 89 ; Horlor v. Carpenter (1857), 27 L. J. C. P. 1 ; 
Wood v. l’riestner (1866), 4 H. & C. 681. 


1492. .J — A declaration on a guarantee 

stated that, m consideration that pltfs., at the 
request of deft., would sell Sc deliver certain goods, 
to .wit, etc., to B. & W. on certain credits, then 
agreed upon by Sc between pltfs., Sc B. Sc W., deft, 
then promised pltfs. to guarantee to them the 
price of the goods to the amount of £200,’ * etc. : — 
Held : this was a good guarantee, the correspond- 
ence showing that it applied to future as well as 
to past credits. — Colbourn v. Dawson (1851), 10 
C. B. 705 ; 20 L. J. C. P. 154 ; 17 L. T. O. S. 125 ; 
15 Jur. 080 ; 138 E. R. 302. 

1493. .] — Hoad v. Grace, No. 1319, ante. 

1494. To prove consideration In contracts In 
restraint of trade.] — Parol evidence of the con- 
sideration is admissible in regard to contracts in 
restraint of trade just as it is in regard to all other 
simple contracts. — Cooper v . Southgate (1894), 
03 L. J. Q. B. 070 ; 10 R. 552. 

1495. To prove by whom consideration paid.] — 
An unstamped assignment of a parish apprentice 
stated that E., the new master, in consideration of 
£3 10s. paid him by H., the old master, agreed to 
accept the apprentice, etc . : — Held : parol evidence 
was admissible to show that the money paid on the 
assignment of the apprentice was parish money. — 
R. tv Llangunnor (Inhabitants) (1831), 2 


be supported by evidence ot considera- 
tions different from those alleged in it. — 

6%r^! 805)l 2 ach - * ™ 

m. .] — Equity will not 

permit aparty to travel out or the formal 
deed to give proof of an agreement, for a 
consideration less valuable than the 
consideration stated, & when a deed 
recites a valuable consideration, no 

j. — vol. xvn. 


other can be proved. — Drought v . 
Eustace (1828), I Mol. 334.— IR. 

n. .] — Kemble : The ct. may 

look to other considerations besides 
those stated in the deed. — Myers v. 
Leinster (Duke) (1844), 7 1. Eq. R. 
146.— m. 

o. .] — Parol evidence is 

admissible to show that in an agree* 
ment to pay an annuity there was a 


consideration for the granting of the 
annuity different from that expressed 
in the agreement. — Jafar Ali Nizam 
Ajj v. Ahmed Ali Imam Haidar Baksh 
(1868), 5 Bom. A. C. 37.— IND. 


p. .1 — Party to a con- 
tract may show that there was no 
consideration, or that the consideration 
was different from that described in the 
contract. — Hukumchand v. Hibalal 
(1876), I. L. R. 3 Bom. 159.— WD. 


Z 
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Sect* 4 . — Admission of extrinsic evidence: Sub-sect. 

11, D. dsE. (a)l 

B. & Ad. 610 1 9 L. J. 0. S. M. 0. 90 ; 109 E. E. 
1272. 

Annotation : — Mentd. R. v. Billlnghay (1836), 5 Ad. Sc El. 
670. 

18. Evidence of Matters Prior to Contract. 

(a) Parol. 

1496. Evidence inadmissible — Conversations.] — 
Christmas v. Christmas (1725), Cas. temp . King, 
20 ; 26 E. B. 199, L. C. 

1497 , ,] — parol evidence not ad- 

missible to prove from conversations before Sc at 
the time of signing an agreement for a lease, that 
the intent of the parties was different from the 
memorandum, though the same was written bv 
the lessee, & the words 14 clear of all taxes,” which 
was the purport of the conversation, were omitted 
in the memorandum. — R ich v. Jackson (1794), 4 
Bro. 0. O. 614 ; 29 E. B. 1017. 

Annotations: — Oonsd. Ogilvie v. Foljambe (1817), 3 Mer. 63. 
Reid. Townshend v. Stangroom (1801), 6 Ves. 328. 

1498. .] — If there are parol negotia- 
tions, which are afterwards reduced into writing, 
the writing must be looked to, as showing the 
final arrangement. — S inclair v . Stevenson (1824), 
1C . & F. 682, N. P. ; subsequent proceedings 
(1825),. 2 Bing. 614. 

Annotations : — Jdentd. Re Walsh, Ex p. King (1840). 4 Jur. 
610 ; Load v. Green (1840), 16 M. Sc W. 216 ; Elmos v. 
Ogle (IBM), 15 Jur. 180 ; Burgess v, Bennett (1872), 
; 20 W. K. 720. 

1499 , .] — No weight is to be given to 

parol testimony which is contrary to the obvious 
^construction of written documents. 

1 should not think it safe o give any credit to a 
witness who should be called for the purpose of 
stating something that had passed in conversation 
inconsistent with the result of such documents 
(L6 rd Cottenham, 0.). — Attwood v. Small 
( 1888), 6 01. & Fin. 232 ; 2 Jur. 226, 246 ; 7 E. R. 
684, H. L. 5 previous proceedings , sub nom. Small 
v. Attwood (1882), You. 407. 

Annotations : — Mentd. Walburn v. Ingilby (1833), Coop. 
temp. Brough. 270 ; Lavoll v. Hicks (1830), 2 Y. & C. Ex. 
46; Brown e. Sawer (1841), 3 Beav. 608 : Benson v. 
Heathom (1842), 1 Y. & C. Ch. Cas. 326 ; Kirkman 
v. Andrews (1842), 4 Beav. 554 ; Gibson v. D'Este 
(1843), 2 Y. & C. Ch. Cas. 542 ; Bather v. Kearslov 
(1844), 13 L. J. Ch. 321 ; Humphries v. Home (1844). 3 
Hare. 276 ; Nelthorpe v. Holgate (1844), 8 Jur. 651 ; 
Arch bold t>. Charity Bequests for Ireland Comrs. (1840), 

2 H. L. Cas. 440; Marshall v. Sladden (1849), 7 Haro, 
428 : Keynell v. Sprye (1840), 8 Hare, 222 ; Bo den ham v. 
Hoskyna (1852), 2 Do G. M. Sc G. 903 : Cookell v. Taylor 

i l862), 16 Beav. 103 ; MorreH v. Wootten (1852), 16 
leav. 197 ; A.-G, e. Chesterfield (1854), 18 Beav. 696 ; 
Jordan v. Money (1854), 6 H. L. Cas. 185; Smith v. 
Kay (1859), 7 H. L. Cos 751 ; Beavan v. Momington 
(1860), 8 H. L. Cas. 525 ; Ernest v. Croyadlll (1860), 2 
be G. F. Sc J. 175 ; Higgins v. Samela (1862), 2 John. & H. 
460 ; Central By. Co. ofvenesuela t>. Kisoh (1867), L. R. 2 
H. L. 99 ; Aberaman Ironworks t>. Wiokens 0 868), L. R. 5 
Eq. 485 ; Other v. Smurthwalte (1868), L. It. 5 Eq. 437 ; 
Shedden Sc Shedden t?. A.-G. & Patrick (1869), 22 L. T. 


PART HI. SECT. 4, SUB-SECT. 11.— 
E. (a). 

14961. Evidence inadmissible — Conner- 
sations,} — An engineer of defts., whose 
duty it was to obtain transfers of land 
Sc determine the situation of station 
houses, procured from the pltfs., for 
nominal considerations, grants of land 
for a station house Sc ground, repre- 
senting that the station would be put, 
as dented by pltfs., at a certain point 
advantageous to both. The deed of 
nitf. S. contained this proviso : — 

Provided that the oo. do erect Sc 
maintain on the lands a station tor the 
aooommodation of passengers 4c freight.” 
The station was erected on the land in 
the deed containing this proviso, but 
not at the point represented : — add : 


defts. had done all they were bound to do 
by observing the proviso in the deed, 
which called for the erection of the 
station house on the lands without 
specifying any particular point. — 
oohiiehauf v. Canada Southern Rt. 
Oo. (1881), 28 Or. 236.— CAN. 

1496 ii. .) — In interpreting a 

written contract of an ambiguous cha- 
racter, anything which passed between 
the parties prior thereto Sc leading up 
to it, as well as anything concurrent 
therewith Sc the acts of the parties im- 
mediately afterwards may be looked at. 
— toncLL e. MoCallum Sc Vannatter, 
11918] 2 W. W. R. 735 ; 57 S. C. It 15.— 

1496 ill. r .] — Evidence to 


Telegraph Co. v. Indlarubber, Gratia Peroha Sc Telegraph 

CoTu875), 32 L. T. 238; Arkwright v. Newbcld (1880), 2 

W. R. 828 : Banco de Portugal a. WadSsH (1880), 6 Apr 

Cas. 161 ; Redgrave v. HurdJl881), 20 Oh. D. 1 ; Roots v 

|nelhn^(1883), 48 L. T. 216 ; Burstall v. Beyfus (1884), 

1500. ,] — When, after a parol contract, 

before the parties separate, one asks that he may 
have a note of it, A the other writes out a note or 
memorandum of it, which purports to contain the 
contract, Sc does contain all the essential elements 
of it, the latter must be taken to contain the terms 
of the contract, Sc the previous parol contract 
cannot be referred to. — B romley v. Johnson 
(1802), 10 W. R. 303. 

1501. .]- — To allow a previous conver- 

sation to affect the damages is really to allow parol 
evidence to be given to alter the effect of the 
contract. The contract must be judged of Sc 
determined by the writing if there be one, Sc by 
nothing else, Sc the heads of damage are to be 
determined from the contract itself, Sc not from 
preceding conversations about which there may be 
a dispute (Pollock, C.B.). — Brady v. Oastler 
(1864), 3 H. Sc 0. 112 ; 33 L. J. Ex. 300 ; 11 L. T. 
681 ; 11 Jur. N. S. 22 ; 159 E. R. 409. 

Annotations: — Reid. Ogle v. Vane (1868), L. R. 3 Q. B. 272. 

Mentd. Chinnock v. Ely (1864), 5 New Rep. 185. 

1502. .] — The general rule of law is, 

that where a contract has been reduced into 
writing, the written document alone is the con- 
tract, Sc, therefore, where P. agreed in writing to 
engage E. to play a certain part m a drama 44 during 
the run of the piece ” : — Held : parol evidence Was 
not admissible to show that in conversations that 
took place before the contract was reduced into 
writing, it was guaranteed by deft, that the run of 
the piece should last for at least eight weeks, there 
being no such proviso in the written agreement. — 
Emery v. Parry (1807), 17 L. T. 152. 

1503. .] — You cannot for the purpose 

of construing an agreement or explaining it, give 
in evidence what the parties intended when the 
result of the negotiations is that the agreement 
has been reduced into writing. You cannot give 
in evidence what has passed during the negotia- 
tions for the purpose of putting a construction on 
the agreement (Mellish, L.J.). — London Corpn. 
v. Sandon, London Corpn. v. Metropolitan By. 
Co., Metropolitan By. Co. v. London Corpn. 
(1872), 20 L. T. 80, L. JJ. 

1504. .] — Evans v. Roe, No. 1103, 

ante . 

1505. .] — McClean v. Kennard, No. ? 

1104, ante . i 

1500. .] — In a suit against one of five ; 

joint Sc several sureties to recover the amount 
guaranteed, it appeared that pltf. had without 
defts. knowledge Sc consent, released another o., 
the sureties 44 from all debts due by him to the bank 

>y were bound to do show what took place between the parties 

oviso in the deed, prior to the making of the contract was 
e erection of the held inadmissible. — Grieve MoGlort, 
he lands without Ltd. v. Dome Lumber Oo., Ltd., [19221 
irtlcular point.— 8 W. W. R. 1288. — CAN. 
da Southern Rt. 

I. — CAN. ! q. Representations.] — Where 

, - the covenants in a deed are silent as to 

) — In interpreting a the removal of buildings or obstructions 
*£ SSSS? property conveyed thereby, the feet 

that in cm advertisement for the sale . 
"Sfe* ? f the property it was stated they would 

V# +S£ 1,0 amoved. Sc that representations to 

£? a the im- that effect were made by the vendors at 

iSrSSSELSr the sale, does not entitle the purchaser 
-um & V ann atter, to a decroe'for their removal ; for any 
5 , 57 S. C. It 15. — relief he may be entitled to in this respect 
he must rely on his deed . — O Buluvan 
-. 1 — Evidence to «• Oluxton (1879), 26 Gr. CIS.— CAN. 
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, dm fee M : — Held s the legal effect of the 
could not be modified by evidence of verbal 
ans prior to the release for the purpose of 
an agreement to reserve rights against 
ies.«-3dJEmcANTiLB Bank of Sydney v. 
§93] A. C. 317 ; 57 J. P. 741 ; 9 T. L. R. 
1 R. 371, P. 0. 

IC7. .1 — Malcolm: v. Armstrong & 

(1890), 12 T. L. R. 107, 0. A. 

/ 1508. .] — Be Duncan A Pryce, [1913] 

T. N. 117, D. 0. 

1509. Parol agreement.] — Pltf., in answer 

■o an application on his part, had shares allotted to 
lim in a co. provisionally registered for making a 
railway, the prospectus of which stated, that the 
capital of the co. was to be £700,000 ; that there 
vere to be 35,000 shares of £20 each ; & that ail 
,he shares had been allotted. He paid a deposit 

y hi*h e * 

tated that the co. was t>o have a capital not exceecL- 
ng £700,000, & it authorised the directors to apply 
he deposits for the purpose of the undertaking, & 
o indemnify themselves. All the shares were not, 
n fact, allotted, nor was there any likelihood that 
shey ever would be allotted. The co., after in- 
curring great preliminary expenses, were unable 
5 comply with the Standing Ords. of the House 
jf Commons, A leave to bring in a bill to carry out 
he scheme was refused. Pltf. brought assumpsit 
or money had & received against a director, to 
recover back his deposit. On the trial, the judge 
old the jury that the scheme having failed, pltf. 
r as entitled to recover back his whole deposit, 
s he had subscribed to & executed the subscription 
ontract in an association in which the capital was 
o be £700,000, & the number of shares 35,000, all 
if which it was said had been allotted ; & it had 
jrned out that the whole number of shares had 
\ er been subscribed for, & therefore that the 
imittee were not authorised to go to Parliament 
dtf.’s expense. He added that pltf.’s execution 
'.e deed had no material effect on his right to 
Fer, as the deed was applicable only to a scheme 
^fcich 35,000 shares had been allotted : — Held : 
■Heed which merely stated that the capital was 
HJjfco exceed £700,000, must be read by itself, & 
With reference to the previous parol contract 
ween the parties ; & by executing it pltf. had 
vhoriaed the directors to apply his deposit for 
- purposes of the undertaking set forth in the 
A.— Watts v. Salter (1860), 10 C. B. 477 ; 20 
y J . 0. P. 43 5 138 E. R. 190, Ex. Ch. 

ft notation : — Mentd. Aldham & Bardsley v. Brown (1857), 
3 Jur. N. 8. 158. 


1610 . 


-.] — An agreement to grant a 


mse had been executed by the lessor & lessee, in 
r hich it was stipulated that the lease should be 
ranted “ so far as the lessor can grant the same.” 
?he allegations in the bill filed by the lessee were to 


the effect that the agreement was that the lessor 
should grant a lease in more ample terms than 
those which by the written agreement he had 
engaged to do : — Held : the lease could not set up 
the parol agreement against the written one. — 
Londonderry (Marchioness) v, Baker (1800), 3 
L. T. 546 ; subsequent proceedings (1861), 3 De G. P. 
& J. 701, L. JJT. 

1511. .} — Evidence to show not that 

an agreement in writing was a mere blind & never 
intended to have any operation at all, but that it 
was only to have a partial operation : — Held : 
inadmissible, as in effect altering by parol the 
terms of the written agreement. — Fenwick v. 
Brinkworth (1860), 2 F. & F. 80, N. P. 

1512. .] — Pltf., on June 20, verbally 

agreed to purchase of deft, a smack load of herrings 
then on its way from A. to L., at 32s. 0d. per mace, 
to be delivered on the following day, & paid deft. 
£20 as earnest to bind the bargain. Deft, after- 
wards expressing a wish to have an agreement 
written out, pltf. said, “ I’ll write a bit of a note to 
specify I’ve bought the fish,” A thereupon he wrote 
A gave deft, the following memorandum : “ L., 
June 26, 1861. This is to certify that I, R. B., 
bought of B. J., ail the fish in the smack Eliza 
Jane, now on her way from A., the fish to be in 
good condition, at the price of 32s. 0d. per mace.” 
The smack not arriving & the fish not being de- 
livered on June 27, pltf. subsequently declined to 
take them, & brought an action for breach of the 
parol contract to deliver on June 27. Deft, 
denied any contract to deliver on that day, & 
relied on the written memorandum : — Held : the 
memorandum was to be taken as evidence of the 
contract. — Brumby v, Johnston (1862), 5 L. T. 
715. 

1513. .] — Where a written contract 

has been executed, containing all the terms agreed 
upon between the parties, a previous parol promise 
relating to the same subject-matter is invalid. 
Deft, let a house & furniture to pltf. by a written 
agreement ; evidence of a previous parol promise 
by deft, to put in more furniture was tendered at 
the trial & rejected : — Held : the rejection was 
right. — Angell i:. Duke (1875), L. R. 10 Q. B. 
174 ; 44 L. J. Q. B. 78 ; 32 L. T. 320 ; 39 J. P. 
077 s 23 W. R. 648. 

Annotations : — Contd. Carter v, Salmon (1880), 43 L. T. 490 ; 

Burfltal v. Bianchi (1891), 05 L. T. 678 ; De LasgaUe v. 

Guildford, [1001 J 2 K. B. 215 ; Braithwaite v. Foreign 

Hardwood Co. (1905), 92 L. T. 037. Refd. Lee v. Colyer 

(1875), Bitt. Prao. Cas. 80 ; Boston v, Boston. (1904) 1 

K. B. 124. Mentd. Re Banks, Weldon v . Banks (1912), 

50 Sol. Jo. 302. 

1514. .] — Where land is sold by 

auction with a warranty that it answers a certain 
description, & a conveyance is afterwards executed 
which contains no covenant corresponding to the 
warranty, no action can be brought upon the 
warranty. 


1609 I. Parol agreement*] — Pltf. 

jogbt to restrain deft, from cutting 
iber on lands demised to him, con- 
f to the covenants In a lease : — 
.‘ evidence of a parol agreement 
- to the lease was Inadmissible. — 
A .McMillan (1884), 0 O. R. 
. — CAN. 


XI L 


J .] — Parol evidenoe is 

— .mumble to show a warranty made 
- -to the entering Into of a contract 
^ Js inconsistent with the written 
as it would be allowing the 
inwiKm of parol evidence to control, 
ary. add to, or subtract from, the 
mton contract — N orthey Mawu- 
Baowmbw (1900), 
O. L. T. 171 ; 91 O. R. 476AcA3t! 


1609 lib 


-.] — Held: whatever 


might have been the previous parol 
agreement, the lease put an end to its 
legal operation. — B ell v. N angle 
(1841). 2 Jebb. Sc 8. 029.— IR. 


1509 iv. 


-.] — A written eon- 


tract cannot be treated as not binding 
on the parties. Sc judgment given 
according to an alleged prior verbal 
agreement, on the ground that a mistake 
has been made in drawing up the written 
oontract, Sc that it does not express the 
real agreement between the parties. — 
Cash v, Chatveb (1897), 15 NTz. L. R. 
416»~*~-N»Z» 

1609 v. — .] — Where parties 

had executed a deed of sale of fixed 
property Sc the document was silent ss 


to the payment of costs of transfer, evi- 
dence of a prior parol agreement by the 
purchaser to pay such costs was not 
admitted. — Atmard v. Webster (1909), 
T. P. D. 123.— S. AF. 

r. Evidence admissible — Whenamount- 
ina to a condition precedent, ] — Where 
there is a written oontract complete 
on the face of it, parol evidenoe cannot 
be admitted to contradict or vary its 
terms, but parol evidenoe may be 
given of a prior or contemporaneous 
oral agreement not Inconsistent with 
the terms of what has been reduced to 
writing, or of a separate oral agreement 
constituting a condition precedent to 
the coming into operation of the con- 
tract. — Clark v. Muller (1914). 96 
N. L. K. 18.— 8. AF. 

z 2 



342 


Deeds and Other Instruments. 


Sect. 4 . — Admission of extrinsic evidence : Sub -sect. 
ll t E. (b)&F.) 

that nothing therein contained should give A. a 
right to any easement which did not belong to the 
premises agreed to be demised as they then 
existed, nor to any right of light & air derived 
from over the houses opposite, which belonged to 
the lessors. The lease subsequently granted was 
of the land, together with the house erected thereon, 
,8c all lights, easements, & appurtenances thereto 
belonging in accordance with the scheduled form : 
— Held : the grant by the lease of lights & ease- 
ments was controlled by the antecedent agree- 
ment, which was to be read as part of the lease. — 
Salaman v . Glover (1875), L. R. 20 Eq. 444 ; 
44 L. J. Oh. 561 ; 82 L. T. 792 5 23 W. R. 722. 

1528 . Settlement — Previous articles of.] — 

Articles previous to settlement cannot in general 
be read to construe the settlement, unless the bill 
is brought to rectify the settlement, or the settle- 
ment refers to them. — P ritchard v. Quinchant, 
Jenkins v. Quinchant (1752), Amb. 147 ; 27 
E. B. 05, L. 0. 

Annotations: — Reid. Rogers v. Earl (1757), Diok. 295; 
Thomas v . Davis (1757), Dick. 301. Mentd. Milligan v. 
Mitchell (1835), 4 h. J. Cb. 281. 

1520. Letters.] — A conveyance, referring 

to letters of a preceding treaty, but not specifying 
what letters, is too uncertain to incorporate the 
letters, & make them part of the final contract. 
Such letters cannot be used in evidence, to explain 
the contract, by showing what was intended to be 
part of the sale & purchase, although not expressed 
in the conveyance. — H ughes & Hamilton v. 
Gordon (1819), 1 Bli. 287 5 4 E. R. 109. 

1530. .] — If the terms of a contract 

are proposed & accepted by letters, but are after- 
wards varied by the contract as drawn up, the 
construction of the contract cannot be affected 
by the letters. — F arquharson v. Barstow (1829), 
4 Bli. N. S. 660 ; 6 E. R. 199. 

1581, .] — Dimes v . Foulkes (1838), 

2 Jur. 180. « 

1582. .] — Halhead v. Young, No. 

1219, ante . 

1633, — 
ante. 

1534 . & telegrams.]— Letters & 

telegrams between the parties prior to the execu- 
tion of the charterparty are not admissible in 
evidence to explain the contract on the ground of 
ambiguity.— The Nifa, [1892] P. 411 ; 02 L. J. P. 
12 ; 69 L. T. 56 ; 7 Asp. M. L. 0. 324 ; 1 R. 
540, D. 0. 

' -Annotations : — Mentd. Akt. Helios v. Ekman (1897), 76 
ftL- T. 637 ; Brenda S.S. Co. v. Green (1900), 69 L. J. Q. B. 
Ajfii ; Palgrave, Brown v. SS. Turid, 11922] 1 A. C. 397. 

havimnL* “ Minutes of proceedings.] — An action 

in land brought to try whether the reversion 

justices de ^ ouse8 was la the Prison Comrs. or the 
minutes' oft®* proposed to adduce as evidence the 

to show that £ proceedings of the justices in order 
to snow tnac 1 — * ^ been bought for the 

1529 1. _ " 

Stewart (1842), 

SCOT. 

t. Evidence admitted- 
ins tru ment not flm l At 
— Where a prdiminary 
followed by the a J ‘ 4 ~* 
instrument & on u 
latter document It 
the Anal & sole 
the parties, the ot 
slderatiou the pi 
all mirrouDdliig t_-__ 
to determine whether 
ment was Intended 


-•] — Inglis v. Buttery, No. 706, 



purpose of rendering the prison more commodious 
or safe -.—Held : the conveyance having, been 
executed, the minutes of the proceedings of the 

J ustices were inadmissible as evidence showing 
he purpose for which the land £o the houses had 
been bought.— P rison Comrs. v. Middlesex 
Clerk op the Peace (1882), 9 Q. B. D. 600 ; 51 
L. J. Q. B. 433 j 48 L. T. 861 i 46 J. P. 740, 0. A. 

1536. — — Draft assignment — Of book debt.]— 
Where the unregistered assignment of a book debt 
contained covenants onerous to some of the 
assignors & a subsequent registered assignment 
omitted the same : — - Held : the second assignment 
being in substitution for the first, the covenants 
were no longer enforceable. . . 

The drafts cannot properly be received in 
evidence to alter its language, still less to explain 
or assist in the interpretation of the deed as finally 
executed {per Our.). — National Bank of Aus- 
tralasia v . Falkingham & Sons, [1902] A. 0. 
585 ; 71 L. J. P. C. 105 ; 87 L. T. 90 ; 18 T. L. R. 
737 P. 0. 

1637. - — Prospectus ot company.]— Where a 
policy of life assurance is expressed to be issued 
subject to the deed of settlement of the co. & its 
bye-laws, & by the constitution of the co. power is 
given in a prescribed manner to alter the bye-laws 
from time to time, & no reference is made in the 
policy to prospectuses issued by the co., the policy 
constitutes the whole contract, & the ct. cannot, 
for the purpose of construing the contract, refer 
to the prospectuses. — British Equitable Assur- 
ance Co., Ltd. v. Baily, [1906] A. C. 35 ; 75 
L. J. Ch. 73 ; 94 L. T% 1 ; 22 T. L. R. 152 ; 13 
Mans. 13, H. L. ; revsg . S. C. sub nom. Baily v. 
British Equitable Assurance Co., [1904] 1 Ch. 
374, C. A. 

Annotations : — Mentd. British Murac Syndicate v. AJperton 
Rubber Co., (19151 2 Ch. 186; MoKUietrlm u Bally- 
macelligott Co-op. Agricultural & Dairy Soc., [1919] A. O. 
548. 

1588 . Initialed deleted words In the con- 

tract.] — Inglis v. Buttery, No. 706, ante. 

1539. To show that several matters part of one 
transaction — Letters not inconsistent with bond — 
Admissible.]— A. borrowed from B. £200, & gave 
as security a bond for £400, conditioned for the 
payment to B. of an annuity & all additional 
premiums of insurance that might be necessary. 
A. also gave a warrant of attorney to secure the 
£200, & B. insured A.’s life for £200. Some letters 
previous to the bond were tendered as evidence 
that all these matters formed part of the trans- 
action for securing the £200 & interest i—Held : 
these letters might be looked at, not being in- 
consistent with the bond. — Gotlieb v . Cranch 
(1853). 17 Jur. 686 ; on appeal , sub nom . Gottlteb 
v. Cranch, 4 Pe G. M. & G. 440, L. JJ. 

Annotations : — Mentd. Drysdale v. Piggott (1856), 8 De 
G. M. & G. 646 ; Freme v. Brade (1858), 2 DeG. Sc J. 
582 ; Courtenay v. Wright (I860), 2 Gift. 337 ; Knox v. 
Turner (1870), L. R. 9 Eq. 155 ; Preston t*. Neele (1879), 
12 Ch. D. 760. 

To show contract executory .] — See Sub -sect. 11, 
G., ante . 


Where formal 
agreement .J 
5ontract is 
►f a formal 
L otion 6f the 
hat itifl 
between 
at© con- 
tract K 
order 
inatru- 
the 


prior oontraot or cover part of the ground 
only. — Ticrhurst r. Moore (1907), 
7 S. R. N. S. W. 202 ; 24 N. S. W. W. N. 
37.— AUS. 

I. .1 — The deft, an assignee 

for creditors, agreed with pltf. to 
exchange five houses, then In course 
of erection, for oertaln lands of pltf. 
By the contract, of Mar. 24, the houses 
were to be competed by May 30, 
si m ila r to certain houses on O. street 
Mutual oqnveyanoes were to be 
exchanged between the parties by 
May 24, but as a letter of fact they 
executed Sc exchanged about 


May 9. Pltf. subsequently, - in the 
present action, daiifta d damages for 
non-completion of Sc defects in the 
flntehing of the houses. The deed from ' 
the deft, contained no covenants 
covering the matters complained of : — 
Held : pltf. was entitled to recover 
on the original contract. A contract 
to perform work or to do things for the 
other contracting party on a sale of 
lands, at a period after the time fixed 
by the same contract for the execu- 
tion & final delivery of the formal con- 
veyance, does not beoome merged ln the 
conveyance. — Smith «. Temmamt (1899h 
20 O.R.180.— CAN. 
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F. Evident* of Mature Subsequent to Contract. 

1540 . Evidence inadmissible.] — Balfour v. 
Welland, No. 1390, ante . 

1541 . .] — Where a party entered his horse 

for a sweepstakes, towards which he paid £30, but 
did not sign the written agreement prescribing the 
terms upon which the race was to be run, & which 
had been signed by the other subscribers, in an 
action brought by him against the stakeholder : — 
Held : he could not, in order to recover the sweep- 
stakes, go into verbal evidence of a subsequent 
variance in the written agreement, nor entitle 
himself to the amount of his subscription by mere 

C >f of the payment, until the written agreement 
been given in evidence. — Day v. Canning 
(1827), 5 L. J. O. S. K. B. 231. 

1542. Documentary — Letters.] — Defts., 

being solrs. to the assignees of a bkpt. wrote to 
pltf.'s solr., saying “ In consideration of pltf.’s 
consenting to the sale we hereby, on behalf of the 
assignees, consent that the net proceeds shall be 
paid to pltf.” This offer was accepted & the goods 
were sold, but the net proceeds were not paid over. 
The letter was written by the authority of the 
trade assignee, but not known to nor ratified by 
the official assignee. Other subsequent letters 
were in evidence : — Held : subsequent letters were 
not admissible to aid in construing the contract 
in the first letter. — Lewis v. Nicholson (1852), 18 


Q. B. 603 ; 21 L. J. Q. B. 811 ; 19 L. T. O. S. 122 ; 
16 Jur. 1041 ; 118 B. R. 190. 


Annotations : — Reid. Tanner v Christian (1866), 4 E. Sc B. 
691 ; GoUen v. Wright (1857). 8 E. 6c B. 647. Mentd. 
Bull tv Chapman (1858), 8 Exoh. 444; Thai v. Leash 
(1866 Vl Jnr. N. S. 117 ; Green v . Kopke (1856), 18 O. B. 
549 ; Randall v. Trimen (1856). 18 C. B. 786 ; Cherry v. 
Colonial Bank of Australasia (1869), 6 Moo. P. 0. C. N. S. 
835 ; Royal Albert Hall Corpn. v. WinchJlsea (1891), 7 
T. L. R, 862 ; Starkey v. Bank of England, [1903] A. 0. 
114 ; Yonge v Tonybee, [1910] 1 K. B. 215. 


1543. Lease drafted in pursuance of 

written agreement.] — A draft lease was prepared 
by the lessor, in pursuance of a written contract, 
which was not objected to by the lessee, who 
afterwards refused to complete : — Held : the 
draft lease could not be used for the purpose of 
controlling or explaining the contract itself. — 
Haywood v. Cope (1868), 26 Beav. 140 ; 27 L. J. 
Oh. 468 ; 31 L. T. O. S. 48 ; 4 Jur. N. S. 227 ; 
6 W. R. 304 ; 63 B. R. 689. 

1644, Parol — Agreement between parties.] — 

Leslie v. De La Torre (1796), cited 12 Bast, at 
p. 5J34. 


Annotations Retd. White v . Parkin (1810), 12 East, 578 ; 
Thompson v. Brown (1817), 7 Taunt. 656. Montd. Nash 
v . Armstrong (1861), 10 O. B. N. S. 259. 

1545. Declaration by party.] — Dob d. 

Norton v. Webster, No. 1621, ante . 

1546. .] — Tho construction of a 

contract cannot be affected by the declarations of 
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1540 i. Evidence inadmissible.] — Sem- 
ble : evidence of what took place after 
the execution of a document 1 b not 
admissible on the question of its con- 
struction. — VlftSANJI, Sows 6c Co. i>. 
Shapurji Burjorji (1912), I. L. It. 
36 Bom. 387.— IND. 

g. Documentary — Subsequent 

grant.] — In 1857 a patent issued for 
“ the north-westerly quarter " of a 
200-acre lot, the side lines of which ran 
N. 45° W., & S. 45° E. (or north-west 
6c south -oast) ; & in 1859 another patent 
was issued for u tho S.E. 4 " of the same 
lot : — Held : also, that the subsequent 
patent could not afleot the construction 
of the first, for the question must he, 
what did the patent cover when it was 
issued. The assignments to the respec- 
tive patentees by tho original purchaser 
from the Crown of the N.W. 4 of the 
lot, could not be resorted to to aid in 
interpreting the patent. — D avis v. 
McPherson (1873), 33 U. O. B. 376.— 
CAN. 

h. Held : the 

first patent could not be controlled by 
the seoond ; 6c the latter being to the 
first patentee, he thus acquired the 
whole land in dispute, & there was 
no reason why the description In his 
own deed, which was according to the 
first patent, should be qualified by the 
second. — Harrison v. Frost (1873), 
34 U. C. R. 110.— CAN. 

16441. — Parol — Agreement between 
]—M^r andi Oketti v. Oliver 
.1898), I. lTr. 22 Mad. 261.— IND. 

1544 il. — .] — In a suit 

deft, pleaded a subsequent oral agree- 
ment by pltf. : — Held : evidence of such 
au agreement was inadmissible. — 
Karam palli Unni Kurup v. Thkkxu 

IffiSTIroT U908) ' I h - R - 

1545 I. • ... » Declarations by 

ttrfy.}— While the Crown is the owner 

°* }*pd it may, by its declarations, 
explain or control a previous grant, 6c 
a party maiming under a grant, subse- 
quent to such declaration, may be bound 
amreby.— O artbr v . Saunders (1864), 
AU. 147.— CAN. 

1545 U. — — — ■■■■■ - . 1 — PmLP8 tt 

****** (1676), 3 Pug. 391.— CAN. 

1545 fit — — — — ,J — In an 

action to have a deedgivenby one deft, to 


another doft. declared a mtge., evidence 
was offered of a declaration made by 
the grantor two years after the deed 
had been given 6c recorded, to the effect 
that the deed was in reality only a 
mtge. to secure the repayment of 
8200 : — Held : this declaration oould 
not operate to affect tne rights of the 
grantee or derogate from tho con- 
veyance to him. — Linton v. Suther- 
land (1890), 40 N. S. R. 149.— CAN. 

1646 iv. .] — There 

being an ambiguity In this case as to what 
was included in the words “ farm lot ” 
6c as to what was appurtenant thereto : 
— Held; there was no objection to 
evidence of the user to enable the ct. 
to interpret that language used, but 
that the trial Judge erred in allowing 
evidence to be given of declarations 
made by tho grantor as to what he 
meant to convoy or that he had con- 
veyed. — Oqilvie v. Grant (1906), 41 
N. S. K. 1 ; 1 K. L. It. 117 ; 2 E. L. R. 
198.— CAN. 

1545 v. .1 — Declara- 

tions 6c admissions, either oral or written, 
made subsequently to the making of a 
written contract cannot be considered 
in interpreting the contract. — Schell 
v. MoCallum 6c Vannatter, [1918] 
1 W. W. R. 1 ; 38 D. L. R. 133 : 10 
Saak. L.R. 440 yajfd. [1918] 2 W. W. U. 
735 ; 67 S. C. fe. 15.— CAN. 

1545 vi. ,3 — Evidence 

will not be admitted at the trial to 
contradict the terms of a written docu- 
ment, nor are declarations of the lessor 
made some time after the execution of 
the lease & the delivery of possession of 
the locus in quo to the lessoe, evidence. — 
Eagan v. Warren (1854), 4 Nfld. L. R. 
40.— NFLD. 

k. Whether evidence admissible — Parol 
variation of written contract.] — A. cove- 
nants under seal that he will repay 
B. on Sept. 1, 1847, any advances of 
oaah & goods made by B. to O. for the 

P urpose of taking out timber provided 
lie timber should not before then be 
sold 8c disposed of. B. after Sept. 1, 

1 847. sues A. upon this absolute covenant 
for the moneys advanced to C. A. 
pleads that after this covenant it was 
agreed between B. & C., that if C. would 
make the inaagemeut described in the 
plea, then B. would discharge A. tram 
his covenant ; Be that G. did make the 
arrangement, whereby A. became wholly 1 


discharged from Mb agreement : — Held : 
this pica being to set up a parol agree- 
ment to disoharge A. from his agreement 
under seal, was not a legal defence. — 
McPherson v. Dickson (1860), 8 

U. G. R. 29.— CAN. 

l. .] — B. entered into a 

contract under seal, to build a house or 
pltf. aooordtng to a plan 8c specification. 
Sc deft, became security for the per- 
formance of the contract. The plan of 
the house was changed in some particu- 
lars, by verbal agreement between pltf. 
Sc B., without deft.'s consent. B. failed 
to perform the contract in respect to 
parts of tho building in which there 
had been alteration : — Held ; tho con- 
tract being under seal, ho was not 
discharged at law by the parol varia- 
tion of it, though it would have been 
otherwise if the contract hud not been 
under seal. — Peters v. Bryson (1866), 
6 All. 489.— CAN. 

m. .] — A replication is bad. 

which attempts to vary a deed by a parol 
agreement. — Malott v. Carscadden 
(1871), 31 U. C. R. 363.— CAN. 

n. .] — Held : a plea was 

bad, which set up a now contract, not 
founded on any consideration, to con- 
tradict tho writton one. — Fair v. Pkn- 
Oelly (1874). 34 U. C. R. Oil.— CAN. 

o. .] — An indenture of lease 

oontained a covenant for renewal of 
the lease whereby if the lessee desired 
to renew the lease he should give 3 
months’ notice in writing of his intention 
to do so. The lessee failed to observe 
this covenant Sc relied on an oral state- 
ment or agreement between himself 
and his lessor for renewal of the lease 
Held ; there was no waiver 6c the oral 
statement or agreement amounted 
either to a modification or a rescission, 
6c evidenoe of such oral [Statement or 
agreement was not admissible . — DxtoXJZ 
v. Jitbndra Nath Ohattrrjeb (1919), 
I. L. R. 46 Calo. 1079.— IND. 

p. .] — A material or essen- 

tial term of a contract which by lacw 
is required to be in writing cann ot b e 
varied by a subsequent parol, agree- 
ment. In a contract of sale of landed 
property the mode of payment of the 
purchase price is a material term of 
such contract. — Kuper v. Bolleubs, 
[1913] T. P. D. 334.— 9. AF. 

q. — Unless variation amounts 
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Sect . 4. — Admission of extrinsic evidence: Sub -sect. 

11, F. <fe Q. ( a ).] 

the parties made subsequent to its date though 
when the words are ambiguous they may be 
explained by the previous or contemporaneous 
conduct of the parties. — Houldeb Brothers & 
Co., Ltd. v . Public Works Comb., Public Works 
Oomr. v . Houlder Brothers & Co., Ltd., [1908] 
A. 0. 276 ; 77 L. J. P. 0. 58 ; 68 L. T. 684 ; 11 
Asp. M. L. 0. 1, P. 0. 

1547. — — Conversations.]— -An agree- 
ment in writing cannot be qualified or altered by 
subsequent conversations or a presumed intended 
departure from the terms of the original agree- 
ment. — B oun v. Stroud (1870), 21 L. T. 695. 

Act or conduct of party .] — See Sect. 4, sub-sect. 
8, A., ante . 

Rescission of contract by waiver or exoneration 
before breach .] — See Contract, Vol. XII., pp. 332- 
334, Nos. 2790-2806. 

Rescission of contract by repudiation .] — See 
Contract, Vol. XII., p. 338 et eeq. 

Rescission of simple contract within Statute of 
Frauds .]— See Contract, Vol. XII., pp. 353-358, 
Nos. 2938-2976. 

Not within Statute of frauds .] — See Con- 
tract, Vbl. XII.,. pp. 358, 359, Nos. 2977-2987. 

Alteration of contract.] — See Contract, Vol. 
XII., p. 359 et 8cq. 

G . Evidence of Collateral Agreements . 

(a) Contradictory of Contract 

1548. Evidence inadmissible— -Bond.] — Buckler 
v . Millerd (1688), 2 Vent. 107 ; 86 E. R. 336. 
Annotation : — Mentd. Lancashire v. Killingworth (1700), 1 

Ld. Raym. 686. 

1549. .] — A bkpt., previous to his 

bkpcy., gave a bond to trustees for the payment of 
£5,000 & interest, as a provision for his daughter 


on her marriage. The trustees having proved the 
amount under the commission, a petition was 
presented to expunge the proof, the bkpt. alleging 
that when the bond was given it was understood 
between him & the obligees, that it was only to be 
available in the event of the success of a certain 
speculation : — Held : such parol evidence was not 
admissible to control the absolute effect of the 
bond. — Be Govbtt & Leigh, Exp . Morley (1832), 
2 Deac. & Ch. 50, Ct. of R. 

1550. .]— Plight v. Provident 

Assocn. of London, Ltd. (1895), 12 T. L. R. 61, 
C. A. 

1551. Agreement for annuity.] — Parol 

evidence that it was part of the agreement for an 
annuity that it should be redeemable, although 
not made part of the contract in writing, was 
refused to be admitted. — Portmore (Lord) v. 
Morris (1787), 2 Bro. C. C. 219 ; 29 E. R. 122. 
Annotations : — Retd. Townshend v. Stangroom (1801), 6 

Ves. 328. Mentd. Haynes v. Hare (1791), 1 Hy. Bl. 659. 

1552. .] — Parol evidence to prove 

that an annuity was intended to be redeemable, 
no such covenant being in the deed, is inadmissible. 
— Hare v . Shearwood (1790), 3 Bro. C. C. 168 ; 
1 Ves. 241 ; 29 E. R. 470. 

Annotation : — Retd. Townshend r. Stangroom (1801), 0 

Ves. 328. 

1553. Cognovit.] — Anon., No. 1207, ante . 

1554. Agreement for partnership.] — Where 

the terms of a partnership of which a rough sketch 
had been made in writing by one of the partners, 
& shown to & approved of by another, although 
it was intended subsequently to extend it into a 
formal deed, & this had*not been done : — Held : 

arol evidence was inadmissible to prove terms. — 

ones v . Hunter (1829), Dan. & LI. 214. 

1555. Hire of ship.] — Simpson v. Hender- 

son, No. 1311, ante . 

1556. Hire of furnished house.] — Angell 

v. Duke, No. 1513, ante . 


to independent agreement.] — Where the 
deft-, claimed the property as preferen- 
tial heir, 8c also set up an alternative 
defence of an alleged oral agreement 
cancelling a registered deed of sale of 
property by her co-widow to the pltf., 
the lower ot. was of opinion that prov. 

4 of s. 92 of the Evidence Act (1 of 
1872) was a bar to any inquiry into 
the merits of this defence: — Held : 
the lower ot. was wrong. The object 
of the oral agreement was not to rescind 
the original transaction, but to transfer 
any rights acquired hy the pltfs. to 
derts., & was an entirely new transac- 
tion. — Rakhmabat v. Tttkaram (1886), 
I. L. R. 11 Bom. 47.— IND. 

r. .) — Subsequent to 

the execution & registration of a bond, 
a Jamog was made orally between 
the creditor and dobtor, by which the 
formor agreed to take the rents of certain 
tenants ot the latter in satisfaction ol 
interest, the latter agreed to release the 
tenants from payment of rent to him- 
self, 8c the tenants, who wore parties to 
the arrangement, agreed to pay their 
rents to the creditor. No mutation of 
names was effected in the revenue 
registers. The creditor brought a suit 
against the debtor to reoover the 
principal and interest agreed to be paid 
under the bond, alleg ing that he had 
never received any rents under the 
jamog : — Held; the jamog was not a 
subsequent oral agreement rescinding 
or modifying a contract which was 
registered according to the law for the 
time being in force. — Autu Singh v. 
AjothuSahu (1887). I. L. R. 9 All. 

s. .] — Pltf. sought 

to attaoh a oertain hat as belonging 
to his Judgment debtor K. Deft., who 


was the original grantor of the hak, 
pleaded a re-grant of the hak to him- 
self. In support of this plea, the deft, 
produoedfrom his possession tne original 
sanaa bearing the following indorse- 
ment by K., •* You have passed mo a 
receipt for the sanad. I have ac- 
oordinglygiven you the ownership of the 
sanad. Therefore over the said sanad 
I have no right or title.’* The deft, 
offered to put in this indorsement 8c 
also tendered tho evidence of K.’s 
brother: — Held: the alleged re-grant 
was a transaction entirely distinct from 
^©original grant, 8c therefore deft, was 
ax liberty to adduce evidence to prove 
this transaction. — Hkrambdev Dharni- 
pnARDE vc. Kashi nath Bh ask ah ( 1 89 0 ), 
I. L. R. 14 Bom. 472.— IND. 


*• .J — A. lends money 

upon rntge. at a oertain rate of 
interest, & afterwards, by parol, agrees 
to reduoe the rate of interest, this 
agreement, though not in writing, is 
binding.— Milton v. Ed a worth ( 1773), 
5 BroTParl. Cas. 313.— IR. 


— „ — - — — aa onu agreemem 

was alleged to have been entered int< 
between mtgee. 8c mtgor., after the tim< 
two bonds were passed, to th< 
effect that upon failure to pay In teres 
when due an extension of time woult 
be given: — Held: evidence of th< 
agreement was admissible to vary th< 
written contract as contained in thi 
bon ds. — A frican Banking Corpn. t 
gLAUwmLip Garden Go., Ltd. (1908: 
25 S. C. 946 : 18 C. T. R. 1053.— S. AF 

. *•. — Distinction when evident 

to thaw condition precedent performed 

Krishanaji v. Marka> 
2*7* Tuk**am (1921 ), I. L. R. 49 Cal< 
WD. 
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c. General rule .] — The principle is — 
Is the matter of the contemporaneous 
oral agreement so outside the scope of 
the written one that they can logioalm 
subsist together, so that the oral shall! 
neither contradict nor modify tho 
written. — Fischer v. Fischer (1871), 

6 Mad. 393.— IND. 

d. .1 — Evidenoe of a collateral - 

agreement is inadmissible, when incon- 
sistent with a written release. — Cowapji 

RUTTONJI LlMBOO W ALLA V. BURJORJI 

Rustomji Limboowalla (1888), I. L.R. 
12 Bom. 335.— IND. 


Ranadk v. Bhagwandas Mutch and 
(1898), 1. L. R. 23 Bom. 348.— IND. 

f. .] — A contract in writing 

cannot be added to by a contempo- 
raneous oral agreement. — Krishna- 
marazu v. Marraju (1905), I. L. R. 
28 Mad. 495.— IND. v 


raucous verbal arrangement as to the 
rates pltf. was to pay for working a 
forest was held not to bo proved : — 
Ou .‘ whether, if proved* evidence ot it 
would have been admissible. — Maung 
Shwe Oh v. Maung Tun Gyaw (1905). 
I. L. R. 32 Calc. 96 : 9 C. W. N. 147 ; 
L. R. 31 Ind. App. 188.— IND. 


b. .] — Pltf. contracted in writing 

to out, deliver 8c stack a oertain 
quantity of wood for defts. at the 
B. mine 8c for such services defts. 
agreed to ' pay him at a certain 
rate per load. One of the conditions 
of the contract was that all firewood 
was to be cut on land free of royalty, 
& that in the event of the contractor 
cutting on land on which royalty could 
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1557 . .]— GotDFOOT v. Welch, No. 

1171, ante, „ „ 

1558 . Ule insurance policy.* — Pltf. 

effected a semi-tontine life policy for £5,000 with 
defts. through their agent, who represented to him 
in writing that the cash value at the end of fifteen 
years should be £7,300. At the end of the fifteen 
years pltf. claimed £7,390, which defts. refused to 
pay, upon the ground that under the policy only 
£6,106 5s. was due : — Held : assuming that the 
agent had authority to make the representation, 
it was not a collateral agreement, as it was incon- 
sistent with the terms of the policy, & was not 
admissible in evidence against defts. — Horncastle 
v. Equitable Life Assurance Society of United 
States (1906), 22 T. L. R. 735, C. A. 

Annotation : — Gonfld. Comeiford v. Britannic Asscc. (1908), 

24 T. L. R. 593. 


1559 . Payment of rent.] — Parol evidence is 

not admissible, to prove an additional rent payable 
by a tenant, beyond that expressed in the written 
agreement for a lease. — Preston v. Merceau 
(1779), 2 Wm. Bl. 1249 ; 96 E. R. 786. 

1560. .] — Where land in the posses- 

sion of a tenant for years is conveyed by deed, the 
right of the purchaser, as assignee of the reversion, 
to receive the whole rent for the current quarter, 
cannot be controlled by a contemporaneous parol 
agreement to apportion the quarter’s rent between 
the assignor & assignee. — Flinn v . Calow (1840), 
1 Man. & G. 589 ; 133 E. R. 468. 

1561. .] — Deft, occupied premises 

under a written agreement : — Held : parol evidence 
was not admissible to show an understanding 
between the parties that the rents should commence 
from a later day than that named in the agreement. 
— Henson v. Coope (1841), 3 Scott, N. R. 48. 

1562. .] — Where, in an action by 

lessor against lessee for a quarter’s rent upon a 
covenant in a lease for payment of the rent quarterly 
in advance, deft, set up by way of defence that by 
a parol agreement made between pltf. & deft, 
antecedently to the execution of the lease, pltf. 
agreed to take a bill payable at three months by 
way of payment of each quarter’s rent in advance 
as it became due, & that deft, had tendered such a 
bill to pltf. in respect of the rent sued for, which 
pltf. refused to take : — Held : evidence of such an 
agreement as alleged was inadmissible. — Hender- 
son u. Arthur, [1907] 1 K. B. 10 ; 76 L. J. K. B. 
22 ; 95 L. T. 772 ; 23 T. L. R. 00 ; 51 Sol. Jo. 65, 
C. A. 


Annotation :■ 
2 Ch. 423. 


-Mentd. Re Defries, Eicholz v. Dcfries, [1909] 


1563. Breach of covenant in lease — Parol 

agreement not to sue in breach of covenant.] — 


Where pltf., lessor, sued deft., administratrix of 
lessee, for breaches of covenants in a lease under 
seal, binding the lessee, his exors., administrators, 
& assigns, a parol promise by pltf. to deft, not to 
sue deft., in consequence of which promise deft, 
was induced to become administratrix, is no 
answer to the action. — Harris v. Goodwin (1841), 
2 Man. & G. 405 ; 9 Dowl. 409 ; Drinkwater, 73 ; 
2 Scott, N. R. 459 ; 10 L. J. 0. P. 62 ; 133 E. R. 
803. 

Annotation : — Mentd. Thames Haven Dook & Ry. Co. v. 

Brymer (1850), 5 Exoh. 696. 

1564. Sale of goods.] — F., a broker in 

London, having some rum for sale, made a contract 
with L., & gave him a sale note in these terms: 
41 Mr. L., London, Jan. 15, 1861. I have this day 
bought in my own name for your account of 
A.K.T., 259 puncheons of Cuba rum, sold at Is. 9d. 
per gallon. Landing charges 6s. per puncheon, 
to be paid by the buyer ; landing gauge prompt 
Mar. 23 ; Money on delivery or £6 per cent.” : — 
Held : evidence was not admissible to show that 
F. & L. at the time of the bargain had agreed by 
word of mouth that a deduction of two months* 
warehouse rent should be made from the price of 
the rum. — F awkes v. Lamb (1862), 31 L. J. Q. B. 
98 ; 8 Jur. N. S. 385 ; 10 W. R. 348. 

Annotations: — Mentd. Bramble v. Spillor (1870). 18 W. R. 

310 ; Fairlie v. Fenton (1870), 39 L J. Ex. 107. 

1565. Sale of land.] — Where the vendor of a 

piece of land, of which he was himself in occupation, 
contracted to sell the land under conditions of sale 
by one of which it was provided that the purchaser 
should be entitled 44 to the possession or the 
receipt of the rents & profits ” of the land from a 
specified date : — Held : evidence was not admis- 
sible to prove an alleged contemporary parol 
agreement by which the vendor was to retain 
possession of the land to a later date, paying the 
purchaser in the meantime, by way of rent, 
interest on his purchase-money. — A nker v. Frank- 
lin (1880), 43 L. T. 317 ; sub nom. Ankin v. 
Franklin, 44 J. P. 830. 

1566. Breach of warranty — Lease of 

premises.] — K ennard v. Ashman (1894), 10 

T. L. R. 447, 0. A. 

Annotation : — Reid. De Lassallo v. Guildford, [1901] 2 K. B. 

215. 

1567. .] — Longman v. Blount 

(1896), 12 T. L. R. 520. 

Annotation : — Refd. De Lassallo v. Guildford, [1901] 2 K. B. 

215. 

1568. .] — Crawford v. White 

City Rink (Newcastle-on-Tyne), Ltd. (1913), 
29 T. L. R. 318 ; 57 Sol. Jo. 357 ; 77 J. P. Jo. 111. 

1569. Speed of yacht.] — C handler 

v. Woods (1896), 12 T. L. R. 325. 


be claimed be did so at bis own risk : — 
Held : from tbe written contract 
itself it appeared that it was intended 
by tbe parties to be a complete & final 
statement of tbe agreement between 
them : & whether the effect of con- 
temporaneous oral agreement would be 
to import new terms Into tbe written 
conract or to introduce terms which 
must be inferred from such written 
contract itself, evidence of snob oral 
agreement was inadmissible. — M an a vis 
v. Rhodesia Reduction Co., Ltd. 
j£909), 3 Buch. A. C. (Supp), 31.— 


k. Evidence inadmissible — Bond .) — 
To an action on a bond. deft, cannot 
set up a separate contemporaneous 
agreement not under seal, varying the 
condition from that which theoond 
Itself imports. — C ramer c. Hodgson 
(1846), 3IJ. C. R. 174.— CAN. 

, k i Lease.) — Wixron v. Rets 

(1864), 15 C. P. 32.— CAN. 


■ m . Contingent agreement .] — On 

a division of real estate, a written 
! agreement was signed providing for 
tbo payment of 61,100 to P., one ot tbe 
parties interested, to make bis share 
equal to tbe others : — Held : evidence 
was inadmissible ot a contemporaneous 
verbal agreement that tbe amount 
agreed to be paid was 61,800, part of 
tbe difference depending on a con- 
tingency. — Pherrjll v. Pherrill 
( 1867), 13 Gr. 476.— CAN. 

! n. Sale of land.) — A trilateral 

parol agreement to deliver possession 
by a fixed date cannot be enforced 
when it contradicts or adds to the 
short form covenant for delivery of 
possession in a deed of conveyance. — 
Keats v. Emard (1885), 10 O. R. 314. — 
CAN. 

o. — **%] — Deft, admitted tbe execu- 
tion of a deed of sale, but alleged 
that contemporaneously with it be 
» entered Into an oral agreement with the 


endee that tbo deed was to bo merely 
i security for the payment of a certain 
nm of money by deft, to the vendee, 
c that a large portion of tbe sum so 
ecurod had already been paid to the 
endee : — Held : as the alleged agree - 
lent was wholly inconsistent with tbe 
erms of the deed of sale, evidence to 
rove such agreement was excluded.— 
lANAPA V. SUNDARDAS JAOJIVANDAS 
1870), I. L. R. 1 Bom. 333.— IND. 

p. BiU of Exchange.) — In an 

ction on a promissory note oral 
Yidence is not admissible to show an 
greement contemporaneous with the 
Taking of the note that the liability 
f the maker as it appears on the face 
f the note is contingent on the 
appening of some event. — R uthenian 

1 ARMEHS ELE V ATOR CO. V . GNIAZDOBKI, 

1922] 3 W. W. R. 19 ; 68 D. L. R. 
56 ; 32 Man. L. R. 322.— CAN. 

q. .] — Parol evidence will not 

A d M 44«Ai! tn fiMVA AlMWtt.lv t.VtA.fc 
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Sect . 4. — Admission of extrinsic evidence: Sub-sect. 

11 , Q. (a) & ( 5 ). ] 

1570* Enlarging scope of warranty.] — 

Where a written contract exists, parol evidence 
may be given to prove a verbal warranty respecting 
a matter on which the written contract is wholly 
silent. Such evidence is not admissible so far as to 
enlarge the scope of a warranty which is contained 
in the written contract. — Lloyd (Edward), Ltd. 
v. Sturgeon Falls Pulp Go., Ltd. (1901), 85 
L. T. 102. 

Annotations : — Reid. Harrison v. Knowles Sc Foster, {19171 

2 K. B. 606. Menta. Re Crighton v Law Car Sc General 

Insce. Ooipn., {1910] 2 K. B. 738. 

gale of animals.] — See Animals, 

Vol. II., p. 264, Nos. 422-424. 

Bills of Exchange .]— See Bills of Ex- 
change, Promissory Notes & Negotiable 
Instruments, Vol. VI., pp. 80-85, 88, 90, 284, 
Nos. 013, 014, 619, 021, 020, 028, 030, 032, 037, 
049, 050, 1884. 

(b) Non-Contradictory of Contract 

1671. Evidence admissible.] — Where there is a 
deed Sc also a parol agreement, the latter may be 
sued on at law when it stands with Sc does not 
contradict the deed. — F oot v . Salway (1083), 
2 Oas. inUh. 142 ; 22 E. R. 885. 

1572* To oomplete terms.] — A letter signed 

by both parties specifying the prices to be charged 
for some work to be done, is not in itself a complete 
contract, Sc therefore parol evidence is admissible 
of a. contemporaneous agreement as to the period 
of payment. — K napp v. Hardfn (1835), 1 Gale, 
47 ; previous proceedings , 0 0. & P. 745, N. P. 
Annotation : — Mentd. Hayselden v. Staff (1836), 5 Ad. & El. 

153. 

1573 . Proof of consideration.] — This is no 

new doctrine now promulgated for the first time 
but laid down in the time of Lord Thurlow, where 
he says parol evidence cannot be admitted to vary 
the terms of a written contract, except such a 
separate independent parol agreement that would 
stand by itself, & such would certainly require 
proof of some consideration (Patteson, J.). — 
Olimo v. Pearce (1840), 4 J. P. 237. 

1574 , If collateral agreement unambiguous.] 

— A parol addition to an agreement must be 
established without doubt or ambiguity before 
equity will assist In carrying the additional provi- 


don into effect.— V ouilLon v. States (1856), 
25 L. J. Oh. 876 ; 27 L. T. O. S. 268 ; 2 ,Jur. S. 
845. 

Annotation .—Bel d. North v. Loomed. (1019 J 1 Oh. 378. 

1575 . s — Warranty.] — Lloyd (Edward), 
I/cd. v. Sturgeon Falls Pulp Oo.,I/cd., No. 1570, 
ante • 

1570, Condition of drainage in a house.] 

— Upon the execution of a lease of a dwelling-house, 
the landlord Verbally warranted that the drains 
were in good condition. The lease contained 
covenants oy the lessee to do the inside, Sc t by the 
lessor to do the outside repairs, but was silent as 
to the then condition of the drains : — Held : the 
parol warranty was collateral to the lease Sc 
a dmis sible in evidence, Sc the tenant was entitled 
to maintain an action for the breach of it.— 
De Lassalle v. Guildford, [1901] 2 K. B. 215 ; 
70 L. J. K. B. 633 ; 84 L. T. 649 ; 49 W. R. 467 ; 
17 T. L. R. 384, 0. A. ; revsg. S. 0. sub nom . 
Lasalle v. Guilford, 17 T. L. R. 204. 

Annotations Reid. Lloyd v. Sturgeon Falls Pulp Co. (1901 ), 

85 L. T. 102; Milch v. Oobum (1910), 27 T. L. R. 170. 

Mentd. Heilbut, Symons v. Buckleton, [1913] A. C. 30. 

1577. Carrier's consignment note.]— M al- 

pas v. London Sc South Western Ry. Co., No. 
1209, ante. 

1578 . Charterparty— Payment of freight.] 

— One of several joint owners alone having 
executed a charterparty, without the others being 
made parties to it ; — Held : although all the 
owners could not sue the freighter jointly upon the 
charterparty, the deed never having been executed 
by them, yet it did hot follow but that they had 
a joint right of action agaifist deft., upon a promise 
of payment of freight to them all ; such contract 
being perfectly collateral to the contract contained 
in the charterparty. — Bushell v. Beavan (1834), 
1 Bing. N. C. 103 ; 4 Moo. Sc S. 022 ; 3 L. J. 0. P. 
279 ; 131 E. R. 1050. _ T „ „ 

Annotation : — Reid. Caballero v. Slater (1854), 23 L. J. C. P. 

67. 

1579. Insurance policy — On goods shipped.] 

— A representation made by an insurance broker, 
when the names of the underwriters are put upon 
a slip, is binding on the assured, unless qualified 
or withdrawn by some communication upon the 
subject between that time Sc the execution of the 
policy. — Edwards v . Footner (1808), 1 Camp. 
530, N. P. 

1580. On ship.] — In an action on a 


simultaneously with tbe execution of a 
bUl of sale there was an. oral agreement 
by way of defeasance. — Barbu Laksh- 
man v. Govinda Kanji (1880), I. L. R. 
4 Bom. 594.— IND. 


r. .] — An oral agreement 

alleged to have been entered into 
between tbe parties to a promissory 
note at the time when tt was made that, 
upon its falling due, an extension of 
time would be given, constitutes such a 
variance from tbe terms of the note 
•as to be inadmissible In evidence. 
Sertible : it would be otherwise it tbe 
agreement were written. — Orsmond 
e.^STBYN^OO), 18 6. C. 1 ; 10 O. T. R. 


PART ni. SECT. 4k SUB-SECT. 11.— 

Q.(b). 

s. Whether evidence admissible— To 
show absolute sale realty a mortgage 
Collateral agreement for redemption,} 
Oral evidence is admissible in ear 
where, by way of defence, tbe oh 

is to get rid of a written conta 

of a sale of land by showing that It Is 
not tbe oontraot really entered into 
by the parties, but the evidence must 
be very powerful to induoe tbe ct. to 
believe that tbe terms exp r e ss ed are 
not tbe reel ones. Evidence of a 


contemporaneous oral agreement to 
suspend tbe operation of a written 
oontract of sale until an agreement for 
a re -sale is execrated is admissible as a 
defenoe even in a ot. of law. — Dada 
HONAJI V . BABAJI J AGU8HET (1865), 
2 Bom. 38.— IND. 


alleged that they had retained posses- 
sion of, & held the pottab for, tbe land 
throughout : — Held : defts. were en- 
titiedto prove by oral evidence that the 
transaction was a mtge. Sc not a sale. — 
Rakkkn v. Alaoappudayan (1892), 
I. L. R. 16 Mad. 80.— IND. 


t. .] — In a suit 

for speciflo performance of an agree- 
ment to convey certain property, tbe 
oontraot. which was in writing, was 
admitted by tbe parties ; but deft, 
alleged that there bad been an under- 
standing verbally come to that, if be 
repaid the consideration-money with 
interest, etc., to pltf. within two years, 
pltf . would reconvey tbe premises to 
him : — Held : tbe deft, could give parol 
evidence to supplement tbe written 
oontraot, Sc show that it was Intended 
to be a mtge. & not an absolute bill of 
sale. — B holanath Khettri v. Kali- 
PBA8AD AQUBWALLA (1871), 8 B. L. B. 
89.— IND. 

a. — .] — In a suit to 

recover possession of land on tbe footing 
of a safe-deed executed by defts. to 
pltf. *s vendor, defts. set up a contempo- 
raneous oral agreement for the re-con- 
veyanoe of tbe land to -them on tbe 
repayment of a sum of money then 
borrowed by them from the vendee. Sc 


b. • — — ■ " .} — Held : tbe 

meaning of the contention of pltf. was 
that the document was accompanied 
by a contemporaneous oral agreement 
or statement of intention, which must 
bo inferred from tbe several circum- 
stances relied on, but that in questions 
ot this kind cts. in India must be 
guided by s. 92 of tbe Evidence Act, & 
cannot have recourse to those equitable 
principles, which enable *the Ct. of 
Chancery to give relief. — Dattoo v. 
Kamohandra (1905), I, L. B. 30 Bom. 
119.— IND. 

o. Evidence admissible — Of condition 
precedent to operation of principal 
agreement. 1— When a pltf. attempts to 
enforce, as a oontraot of loan binding 
upon the deft., immediately upon its 
execution, an instrument which he 
verbally agreed at tbe time should not 
so operate. Sc for which the deft, 
received no consideration, the latter 
may give evidence ot the verb al 
agreement. — A nnaoububala Chlutti 
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policy of in mwum a on a ship, for a loss by capture, 
a material stipulation contemporaneously agreed to 
by the parties, though by a separate slip, is admis- 
sible under non assumpsit ; aliter, if it were an 
after stipulation to vary the terms of the original 
policy, by substituting a different definition of 
capture* — Heath v. Durant (1844), 12 M. & W. 
438; 1 Dow. & L. 671; 13 L. J. Ex. 96; 2 
L. T. O. S. 331 ; 8 Jur. 131 ; 162 E. E. 1268. 

1581 , Landlord & tenant — To keep down 

rabbits & game.] — In a conversation between a 
person who subsequently became the tenant, & 
the steward of the landlord, the former said, 
“ 1 have no objection to take the farm, if the game 
is destroyed. 1 don’t care so much about the 
birds as the hares & rabbits.” To which the 
latter said, 11 Why, you are a man who keeps no 
dog, ft use no gun, ft you ought not to be annoyed 
with rabbits & hares. You must let the keepers 
know, & they must kill them,” upon which the 
tenant said, ” Then upon these terms I will take 
the farm ” : — Held : sufficient evidence for the 
jury to infer a contract on the part of the landlord 
to kill the hares & rabbits ; & the landlord was 
liable for damage committed by the hares & rabbits 
on the tenant’s farm. — Barrow v. Ashburnham 
(Lord) (1835), 4 L. J. K. B. 146. 

1582. .] — A tenant entered on 

lands on the understanding that a lease should be 
signed at a future time. When the lease was 
presented to him for signature he refused to sign 
unless the landlord would undertake to destroy 
the rabbits. This the landlord by word of mouth 
promised to do, & the tenant thereupon signed. 
The lease contained a clause by which the tenant 
agreed not to shoot, hunt or sport on the demised 
land, or destroy any game, but to use his best 
endeavours for the preservation of the same, & 
to allow his landlord or friends at any time to 
hunt, shoot & sport on the land. In an action by 
the tenant against the landlord, for breach of 
agreement in not destroying the rabbits : — Held : 
this agreement was collateral to, & did not alter or 
vary, the written contract, & therefore evidence 
of such agreement was admissible in & supported 
an action for damage accruing from the failure by 


the landlord to destroy the rabbits. — M organ v. 
Griffith (1871), L. R. 6 Bxch. 70 ; 40 L. J. Ex. 
46 ; 23 L. T. 783 ; 19 W. R. 957. 

Annotations : — Consd. D© LassaUe v. Guildford, [1001] 9 

K. B. 215 ; ♦Lloyd t>. Sturgeon Fall© Pulp Oo. (1901), 85 

L. T. 162; Boston v . Boston (1903), 73 X. J. K. B. 17. 
Bofd. Ersklne v. Adeane (1873), 8 Ch. App. 756 ; Angell 
v. Duke (1875), L. R. 10 Q. B. 174 ; Heseltm© v. Simmons, 
[18921 2 Q. B. 547 ; Flight v. Provident Assocn. of London 
(1895), 11 T. L. R. 391 ; Bristol Tram©., etc.. Carriage Co. 
v . Flat Motors ,[1910] 2 K. B. 831. 

1588. .1 — The lease reserved the 

game on the farm to the lessor. Two months 
before the lease was executed, the lessor’s steward 
verbally promised the lessee that the game should 
be killed down, & it was on the faith of that 
promise that the lessee entered into the lease. In 
spite of this promise the shooting was let to a 
gentleman who kept a large quantity of game. On 
a claim by the lessee for damage caused by the 
depredations of the game : — Held : the verbal 
promise constituted a good collateral agreement, 
ft was binding upon the lessor. — Erskinb v. 
Adeane (1873), 8 Oh. App. 756 ; 29 L. T. 234 ; 
38 J. P. 20 ; 21 W. R. 802 ; sub nom . Erskinb t>. 
Adeane, Bennett’s Claim (Nos. 1 & 2), 42 
L. J. Oh. 835, 849, L. JJ. 

Annotations : — Conid. Flight v. Provident Assoon. of London 
(1895), 11 T. L. R. 391 : De LaSalle v . Guildford, [1901] 
2 K. B. 215. Refd. Llanelly Ry. & Dock Co. v . L. Sc 
N. W. Ry. (1873), 8 Ch. App. 942 ; Carter v . Salmon 
(1880), 43 L. T. 490; Heseltine v. Simmons, [1892] 2 
Q. B. 547 : Kennard v. Ashman (1894), 10 T. L. R. 213 ; 
Lloyd t?. Sturgeon Falls Pulp Co. (1901), 85 L. T. 162 : 
Bally v British Equitable Assce., [1904] 1 Ch. 374 ; Bristol 
Tram©- etc. Carriage Co. v. Fiat Motors, [1910] 2 K. B. 
831. Mentd. Crowhurst v. Amersham, Burial Board 
(1878), 4 Ex. D. 5 ; Saner v. Bllton (1878), 7 Ch. J>. 815 ; 
Cheater v. Cater, [1918] 1 K. B. 247. 

1684. Completion of premises.] — 

Deft, demised to pltf . a messuage in an unfurnished 
state, by a written agreement. Before & at the 
time of pltf.’s signing the agreement, deft, verbally 
promised pltf. to put the messuage into a condition 
fit for habitation. In an action for the breach of 
deft.’s promise to put the messuage into a condition 
fit for habitation ; — Held : deft.’s verbal promise 
to finish the messuage was collateral to the written 
lease, & evidence of the promise was admissible 


t?. Kristnaswami Nayakkan (1863), 
1 Mad. 457.— IND. 

d. .] — Where, at the time 

of the execution of a written con- 
tract, it is orally agreed between the 
parties that the written agreement 
shall not be of any force until some 
condition precedent has been per- 
formed, the rule that parol evidence of 
snoh oral agreement Is admissible to 
show that the ooudltion has not been 
performed, & consequently that the 
contract has not become binding, 
cannot apply to a case where the 
written agreement had not only become 
Mailing, but had actually been per- 
formed as to a large portion of it© 
obligations. — Jugtanund Mibskr v. 
Nerghan Singh (1880), I. L. R. 6 
Oalo. 433 ; 7 C. L. R. 347.— IND. 

•. .] — In a deed of mtge. 

executed on behalf of a minor by nis 
guardian in favour of T. (who did 
not execute It), It was recited that 
the mtge. was made to secure the 
repayment of a certain sum which T. 
had undertaken to expend in liqui- 
dating certain debts due by the minor's 
estate, ft, amongst others, a dobt due 
to K. T havlngfalled to pay this debt, 
K. obtained a decree against, Sc was 
paid by the minor’s guardian. In a 
suit brought on behalf of the minor 
against T. to reoover the amount paid 
in satisfaction of K.’s decree, T. 
Pleaded that it had been orally agreed 
at the time of the mtge. that he was to 


obtain an indemnity either from K. or 
from the minor’s guardian before 
payment, in case the minor repudiated 
the debt on coming of age. The 
District Ct. rejected the evidence : — 
Held : the evidence was admissible. — 
Tiruvengada v. Rangasami (1883), 
I. L. R. 7 Mad. 19.— IND. 

f. .] — A distinction must 

be drawn between the cases where 
the matter sought to be Introduced 
by extraneous evidence is a condi- 
tion precedent or a defeasance. It 
may do shown that the instrument 
was not meant to operate until tbe 
happening of a given condition : but 
it cannot be shown by parol evidence 
that the agreement is to do defeated on 
the happening of a given event. — 
Ali Jawad v . Kularyarr Singh 
(1922), I. L. R. 44 AH. 421.— IND. 

g. .] — Where there Is a 

written contract complete on the face 
of It, parol evidence may bejriven of a 
contemporaneous oral agreement not 
inconsistent with the terms of what has 
been reduced to writing, or of a separate 
ora) agreement constituting a condition 
precedent to the coming into operation 
of tbe contract. — C lark v. Muller 
(1914), 35 N. L. R. 18.— •. AF. 

h. — .] — A party may rely 

on a verbal agreement as a condition 
preoedent to a written agreement sc 
may produce parol evidence of such 
verbal agreement when the verbal 


agreement is not Inconsistent with the 
written agreement Sc supplies some- 
thing which is lacking in & must have 
boen contemplated by the written 
agreement itself. — Wilson v. Cape 
Town Stevedoring Co., [1916J C. P. D. 
540.— S. AF. 

k. To complete terms — When 

instrument not intended to be complete .] — 
When a verbal agreement has been 
made for the sale of horses or other 
ohattels, & the purchasers afterwards 
sign a lion note securing payment, 
with the usual provisions of such a 
note, evidenoe may be given of repre- 
sentations or conditions of the sale or 
to prove a warranty, when it appears 
that it was not intended to Inolnde 
in the lien note all the terms of the 
agreement between the parties. — 
McKenzie v. McMullen (1906). 8 
W. L. R. 460 ; 16 Man. L. R. 11.— 
CAN. 

l. .] — In an action 

by H. to recover expenses incurred lu 
an endeavour to make a sale, ft , 
resonable remuneration Held : parol 
evidence was admissible to show that 
the written instructions did not 
constitute the whole of the terms of the 
contract, but there had been a col* 
lateral oral agreement in respect to the 
expenses.— D unbmuir v. LowRjnBEBG, 
Harms ft Co. (1900). 20 C. L. T. *7> ; 
30 S. C. R. 334.— CAN. 

m. Held * a 




■348 Deeds and Other Instruments. 


Sect. 4. — Admission of extrinsic evidence : Sub -sect. 

11, G. (b) Ac 17.; sub-sects . 12 As 13. Sect 5: 

Sub-sects , 1 Ac 2, A. (a).] 

at the trial. — -Mann v. Nunn (1874), 43 L. J. 0. P. 
241 ; 80 L. T. 520 ; 35 J. P. 770. 

Annotations : — Dbtd. Angell v. Duke (1875), 32 L. T. 820. 

Betd. Burtaal v. BlancSi (1801), 65 L. T. 678. 

1585. Payment of rent.] — By the 

terms of a written agreement J. agreed to lease 
to W. “ a shop & premises, which are to be built at 
a cost not to exceed £400, at the annual rental of 
£75.” J. expended £750 in building the premises, 
So refused to grant a lease to W. at the annual rent 
of £76. In an action by W. against J. for specific 
performance of the written agreement, deft, set 
up as a defence a contemporaneous parol proviso 
to the agreement, to the effect that, if the outlay 
exceeded £400, the rent was to be raised in propor- 
tion : — Held : as such parol proviso did not contra- 
dict, but merely explained, the terms of the 
written instrument, evidence of it was admissible. 
— Wilt jams v . Jones (1888), 30 W. R. 573. 

1686. Partnership — Agreement as to debts 

on dissolution.] — Hart v. Hart (1843), 1 L. T. O. S. 
148 ; previous proceedings (1841), 1 Hare 1. 

1587. Agreement to settle action.] — 

Lindley v. Lacey, No. 1443, ante . 

1588. Agreement for sale of shop — 

Memoranda of preliminary agreement.] — Memo- 
randa in reference to the sale of a ship made 
preliminary to the execution of a formal contract, 
but not included in terms in the bill of sale subse- 
quently executed in pursuance of the preliminary 
agreement, are not necessarily displaced, & do not 
necessarily cease to have effect, or to be admissible 
in evidence upon the execution of the more formal 
contract. — Chapman v. Calus (I860), 2 F. & F. 
101 ; subsequent proceedings (1801), 9 C. B. N. S. 709. 
Annotation : — Refd. Stuckey v. Bailey (1862), 10 W. It. 720. 

H. hi Actions for Specific Performance. 

See Specific Performance. 


Sub-sect. 12. — To show Mistake, Misrepre- 
sentation or Fraud. 

See Mistake, Misrepresentation So Fraud. 


Sub-sect. 13. — Of Date. 
See Sect. 0, post . 


Sect. 5. — CORRECTION OF ERRORS BY 
INTRINSIC EVIDENCE. 

Sub-sect. 1. — In General. 

Construction by court according to Intention of 
parties.] — See, generally , Sect. 3, sub-sect. 8, ante . 

See 9 generally , Mistake. 

1589. General rule — Intent of parties to be 
preserved.] — Parkhurst v. Smith, No. 050, ante . 

1590. . — Solly v. Forbes, No. 723, 

ante. 

1591. .] — The result of all the author- 

ities is, that when a ct. of law can clearly collect 
from the language within the four corners of a 
deed or instrument in writing, the real intention of 
the parties, they are hound to give effect to it by 
supplying anything necessarily to be inferred from 
the terms used, & by rejecting as superfluous 
whatever is repugnant to the intention so discerned 
(Kelly, C.B.). 

It is within the power of this ct. to see what is 
the meaning of the covenant. The right course 
is not to reform or correct the instrument but to 
construe it by the light of the recitals (Chan- 
nell, B.). — Gwyn v . Neath Canal Co. (1808), 
L. R. 3 Exch. 209 ; 37 L. J. Ex. 122 ; 18 L. T. 
088 ; 10 W. R. 1209. 

Annotation : — Mentd. Watling v. Lewis, [1911] 1 Cb. 414. 

1592. Although contrary to express 

words used.] — The ct. will, from the general 
frame of a settlement, collect the intent contrary 


the agreement was silent concerning 
the use of the timber, track, trestle & 
ore-bins, it should have been left to 
the jury to find whether there was a 
distinct collateral agreement concerning 
these matters, Sc if so, what it was. — 
Hatpin v . Fowler (No. 2) (1907), 12 
B. O. R. 447 ; 2 M. M. Cas. 42&.— 
CAN. 


n. Parol agreement as to 

mode of performance .}— Action by the 
Sheriff upon a mtge. made by deft, to 
one L. seized by the sheriff under an 
execution against L. An equitable 
plea, admitting the making of a intge. 
for a certain amount, but claiming 
that an agreement that certain sums 
(when paid as therein mentioned), were 
to have been allowed on the first 
in sta lm ent, for which this action was 
brought, was held not to amount to a 
variance of a covenant by a parol 
agreement. Sc therefore good. — Smith 
e. Bbrnxe (I860), 10 C. P, 243. — CAN. 


o. .] — Oral evi- 
dence may be given to show that the 
parties at the same time verbally 
agreed upon a number of collateral 
agreements or subsidiary conditions 
for conveniently carrying out the 
written agreement. — Anderson v . 
Douglas (1908), 18 Man, L. R. 254 ; 
8^W. L. R. 620 ; 9 W. L. R. 378.— 


P* r .1 — In defence t 

a suit upon a hypothecation bon 
SP*? * k^tabnents, tt was pleads 
that at the time of the execution of th 
v wa ? „ weed that th 

obligee should, in lieu of instalment 
have possesion of part of the hypothi 
oated property, until the amount dc 


on the bond should have been liqui- 
dated from the rents ; that in accord- 
ance with this agreement, the pltf. 
obtained possession of the land, &• 
that he thus realised the whole of the 
amount due : — Held : that the oral 
agreement was not one which detracted 
from, added to, or varied the original 
contract, but only provided for the 
means by which the instalments were 
to be paid, & that it was therefore 
admissible in evidence. — R am Bakhsh 
u. Durjan (1887), I. L. R. 9 All. 392.— 
IND. 

q. Collateral personal 

obligation to a lease. ] — An agreement by 
a lessee to pay for a term of years an 
annual sum of money to his lessor, 
forming no part of the terms of his 
holding, Sc no charge on the property 
leased. Sc being a mere personal 
obligation collateral to the lease, which, 
moreover, was to take effect at a 
future date after the terms of years 
had run out, is admissible in evidence. 

— SUBRAMANIAN CHATTIAR 1?. ARUNA- 

chalam Chettiar (1902). 1. L. R, 25 
Mad. 603 : L. R. 29 Ind. App. 138 ; 
6 C. W. N. 865.— IND. 

r. Collateral inducement .] — In 

an action on a written contract it is 
admissible to lead oral evidence in 
defenoe to prove a collateral induce- 
ment, not mentioned in the oontraot, 
by which the deft, was persuaded to 
enter into a oontraot. — P eter v . 
Thomas, [1908] E. D. C. 140. — S. AF. 

ft. When action between joint 

contracting parties.] — There is a distinc- 
tion between controlling the terms of a 
written contract in so far as it deter- 
mines the relative rights of the principal 


contracting parties & correcting its 
terms by proof of a collateral contract, 
which regulates inter se of two indi- 
viduals who stand together as joint 

S arties to the contract. — North 
ikitish Insurance Co. v. Tunnook 
& Fraser (1864), 3 Macph. (Ct. of 
Sess.) 1 ; 37 So. Jur. 1.— SCOT. 

PART III. SECT. 5, SUB-SECT. 1. 

1589 i. General rule — Intent of parties 
to be preserved .] — In the construction of 
an imperfect instrument, a judge is 
never justified in either striking out 
or inserting a word in order to arrive 
at the intention, unless there be no 
other means by which his clear Sc 
manifest intention can be effectuated. 
« — Fenton v. Fenton (1837), 1 Dr. & 
Wal. 66, 76.— IR. 

1589 ii. .) — When a docu- 

ment is so obscurely worded as to leave 
a doubt as to the intention of the 

S arties, it may be open to the ct. to 
lquire into Sc speculate upon that 
intention. — Barry v. Cambie (1843), 6 
I. L. R. 49, 68. — IR. 

1589 iii. .h—There is no 

liberty either to transpose language or 
to reject words out of the instrument, 
or to import them into it, unless it 
becomes necessary to do so in order 
to carry out the manifest intention of 
the parties, appearing by the language 
they have used. — O'D onnell v. Ryan 
(1854), 4 I. C. L. R. 44, 56, 67.— IR. 

1689 iv. — .] — Although sub- 

sidiary clauses of a deed may be 
legitimately referred to for the purpose 
of solving any ambiguity which is 
raised by the terms of the dispositive 
clause, yet if the terms of the die- 
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to the express words of a particular clause. — 
Northu mberlan d (Eabl) v. Egremont (Earl) 
(1750)* 1 Eden, 435 5 28 E. R. 753. 

Annotation Consd. Rainy r. Ellis (1872), 26 L. T. 602. 


1593 . .1 — A ct. of equity looks 

to the general intent of a deed, & will give it such a 
construction as supports that general intent, 
although a particular expression in the deed may be 
inconsistent with it. — Arundbll v. Arundell 
(1833), 1 My. & K. 316 ; Ooop. temp . Brough. 139 ; 
2 L. J. Oh. 77 5 39 E. R. 701. 

Annotation: — Reid. Mortimer v. Ploton (1864), 33 L. J. Oh. 
337, n. 

1594. Wrong grammar.] — Shrewsbury’s (Earl) 
Case (1610), 9 Co. Rep. 46 b ; 77 E. R. 793. 


Annotations : — Reid. Doe d. Devine v. Wilson (1855). 10 
Moo. P. O. C. 502. Mentd. Foster t?. Jaokaon (1615), 
Hob. 52 ; Sury v. Plgot (1626), Poph. 166 ; Tyffyn v. 
Wingfield (1633), Gro. Car. 325 : Holme's Case (1634), 
Cro. Oar. 876 ; Cooper v . St. John (1648), Sty. 130 ; 
Lyn v. Wyn (1665), O. Brldg. 122; R. e. Knollys (1694), 
1 Ld. Raym. 10 ; R. v . Larwood (1694), 1 Salk 167 ; 
R. v. Kemp. (1695), Carth 350: Hnnt v. Burae (1702), 
l Com. 124 ; R. v. Ipswich Bailiffs (1705), 2 Ld. Raym. 
1232 : Peak v. Bourne (1732), 2 Stra. 942 ; R. v. Ponsonby 
(1753), 1 Keny 1 ; R. v. Wells Corpn. (1767), 4 Burr. 
1998; Hambly v. Trott (1776), 1 Cowp. 371 ; Rafael v, 
Verelst. (1776), 2 Wm. Bl. 1055. 


1595. Wrong spelling.] — Shrewsbury’s (Earl) 
Case, No. 1594, ante . 

1596. Bond.] — Vernon v. Onslow (1614), 

IBrownl. 60; 112 E. R. 605. 

.] — See, further , Bonds, Vol. VII., 

pp. 185, 186, Nos. 239-260. 

1597. Lease.] — A lease for octoginta et 

terdecem annos shall be taken for a term of 93 years, 
& not for eighty & thirty. — Hopehill v. Searle 
(1634), Cro. Car. 386 ; 79 E. R. 937. 

See, further , Landlord & Tenant. 

Clerical errors.] — See Mistake. 

1598. Plural read for singular — Warrant of 


attorney to enter Judgment.] — Gladwin v. Boot 
(1753), Barnes, 53 ; 94 E. R. 802. 

Annotations : — Apld. Futcher v. Smith (1779), 2 Wm. Bl. 

‘ ^ Ifcst, 592. 

v. Smith (1779), 

(1812), 15 


1301. Diftd. Gee v. Lane (1812), 15 East, 


1599. .] — Futcher 

2 Wih. Bl. 1301 ; 96 E. R. 762. 

1600. .] — Gee v. Lane 

East, 692; 104 E. R. 967. 

Annotations: — Gonsd. Fenda.l v. May (1813), 2 M. & S. 76. 

Refd. Haw v, Alderson (1817), 1 Moore, C. P. 145. 


1601. 


Lease of sporting rights.] — In an 


indenture of lease the lessor granted to the lessee 
the right of sporting over the land demised, & 
certain other lands ‘‘in common with the lessor, 
his heirs, & assigns, & any friend of his or them ” : 
— Held : the pnvilege might be granted to several 
friends to sport at the same time. — G ardiner v. 
Colybr (1864), 10 L. T. 715 $ 28 J. P. 693 ; 12 
W. R. 979. . 


Sub-sect. 2. — Rejection, Supply Sc Transposi- 
tion of Words and Clauses. 

A . Rejection . 

(a) For Repugnancy . 

1602. General rule.] — Words of known significa- 
tion but so placed in the context of a deed that 
they make it repugnant Sc senseless are to be 
rejected equally with words of no known significa- 
tion (per Cur.). — Crowley v . Swindles (1671), 
Vaugh. 173 ; 124 E. R. 1024. 

1603. Intention of parties.] — Mallory’s 

Case (1601), 5 Co. Rep. 111b; 77 E. R. 228; 
sub nom . Pain v. Malory, Oro. Eliz. 832. 
Annotations: — Reid. Hewet v. Painter (1611), 1 Bulst. 174 ; 

Bland’s Case (1032), Godb. 448. Mentd. Finoh’s Case 

(1606), 6 Co. Rep. 63 a; Molineux v. Molineux (1606), 

Cro. Jac. 144 ; Fraunces's Case (1609), 8 Co. Rep. 89 b ; 


positive clause are per se sufficient to 
give a right they cannot be controlled 
by a reference to the other clauses of 
the disposition. — Lee v. Alexander 
(1883), 8 App. Cas. 853 ; 10 R. (Ct. of 
Sees.) 91 ; 20 Sc. L. R. 877 - SCOT. 

t. Correction should involve 

least departure from, instrument .) — The 

I iroper correction is that which involves 
east departure from the terms of the 
Instrument. — Clayton v. Morrison 
(1873), 2 C. A. 263.— N.Z. 
a. Name given to document by 

S orties.) — Held: generally speaking, 
le name given by the parties to a 
document is not conclusive as to its 
nature ; but the designation given by 
the parties themselves to it cannot be 
lost sight of, where the document is 
ambiguous & is susceptible of more 
than one construction as to Its nature 
Sc scope. — Kalabiiai t>. Secretary op 
State for India (1905), I. L. R. 29 
Bom. 19. — IND. 

b. Words occurring twice in same 
instrument to receive same meaning .] — 
A word, which occurs twice In the same 
Instrument, is to reoeive the same 
meaning In both places, unless a dear 
Intention to the contrary appears. — 
Ridgeway v. Munkitterick (1841), 1 
Dr. Sc War. 84— IR. 


e. Negative claim read as express 
affirmation .) — A negative claim in a 
deed implies. Sc contains within itself 
A corresponding affirmative, Sc in the 
construction of the instrument shall 
have as much weight Sc effect as the 
express affirmation, if used, would 
have had.— Keily v. K . (1843), 4 
Dr. Sc War. 53 ; 5 1. Eq. R. 435.— 

m. 

d. After great lapse of time — 
Rights of purchasers under instrument 
preferred .}-- But when the articles are 
very ambiguous. Sc there has been a 
great lapse of time, the ct. will be slow 


to put a construction upon them, which 
would affect the rights of a purchaser, 
which it would have adopted without 
hesitation as between the parties them- 
selves. — Thompson v. Simpson (1841), 
1 Dr. & War. 459, 491.— IR. 

15941. Wrong grammar.) — In a deed 
the word “ or " may be construed to 
mean “ Sc,” Sc “ & ” may be construed 
to mean “ or," if such construction be 
necessary to give effect to the intention 
of the party by whom the word is 
used. — White v. Supple .(1842), 2 
Dr. Sc War. 471 ; 1 Con. Sc Law 525.— 
IR. 

1594 ii. .] — The ct. can correct a 

grammatical error which would have 
the effect of nullifying the obvious 
intention of the granters. Where a 
policy contained the words “ unless 
legal proceedings have not been 
taken : — Held : the insertion of the 
word " not " was clearly a gr ani- 
mat ic a error, Sc the ct. was entitled to 
correct it. — Glen’s Trustees v. 
Lancashire & Yorkshire Accident 
Insurance Co. (1906), 8 F. (Ct. of 
Sess.) 915. — SCOT. 

•. Punctuation.) — Regard Bhould be 
had to punctuation in the construction 
of a lease inter partes. — Aylwin v. 
Robertson (1904), 7 Terr. L. R. 164. 
—CAN. 

f. .] — Where the meaning of a 

clause In an Instrument Is doubtful, 
the ct. may insert punctuation, as a 
means of Allowing what construction 
the words are capable of ; & if by such 
aid the et. is enabled to see that the 
language can bear an Interpretation 
which will make the whole instrument 
rational Sc self-consistent. It Is bound 
to adopt that interpretation in prefer- 
ence to another which would attribute 
to the parties an intention utterly 
capricious, Insensible, Sc absurd. — 


Re Denny's Estate (1874), I. R. 8 Eq. 
427.— IR. 


PART III. SECT. 5. SUB-SECT. 2.— 
A. (a). 

1602 i. General rule .) — No words in 
any deed or instrument which may 
have a significant Sc operative meaning, 
without injuring the natural & obvious 
sense of any other part of the deed or 
instrument, can be rejected as nugatory 
& redundant. — Atkinson v. Pills- 
worth (1787), IRidg. Pari. Rep. 449. 


1603 i. Intention of parties .) — 

Letters patent granted land described 
as extending from a certain point 32 
chains, or to a certain road, Sc thence 
to run a certain distance " on said 
road " ; the road was 69 chains 
distant from the starting point: — 
Held: the words of the grant neces- 
sarily imported that the second 
alternative in the description should 
be the controlling one, Sc the land was 
bounded by the road. — R. v. Wilson 
(1835), Bor. [3], 1.— CAN. 

1603 ii. .] — In ejectment a 

deed under which pltf. claimed was 
stated to be an Indenture made between 
G.. & " H. accepting hereof for Sc on 
behalf of " T. The consideration was 
declared to have been paid by T., Sc 
the grant of the land was to him, as 
was also the habendum. The covenants 
including one for further assurance, 
were also made with T. The deed, 
however, was signed by G. Sc H. : — 
Held : In order to give effect to the 
deed in every particular according to 
the plain Intent of the parties, the 
words, ** H. accepting hereof for Sc on 
behalf of," must be struck out at 
repugnant to the rest of the deed.— 
Elliott v. Douglas (1870), 30 O. P. 
398.— CAN. 
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Sect* 6.— Correction of errors by intrinsic evidence: 
Sub-sect. 2, A . (a).] 

Tracy v. Dutton (1621). Oro. Jao. (617) ; Bluoke Mola 
(1661), 1 Lev. 40; Saoheverell v. Walker (1671), Freem. 

1 « — g fl7 . Lone v. 

ft 


2! 

Bi 

13 

106. 


1604* .] — When different parts of a 

deed are inconsistent with each other, effect ought 
to be given to that part which is calculated to 
carry out the real intention of the parties , & the 
other parts should bo rejected. — Walker v . 
Giles (1840), 6 0; B. 062 5 18 L. J. 0. P. 323 5 
14 L. T. O. S. 41 ; 13 Jur. 753 ; 130 E. R. 1407. 

Annotations : — Consd, Turner o. Barnes (1862), 2 B . & S. 
486. Betd. Barnard v Pilsworth (1849), 6 C. B. 698, n. ; 
Doe d/Dlxie v. Davies (1861), 7 Exch. 89 ; ^Pinhorn v. 
Souster (1863), 8 Exoh. 763 ; Brown v. Metropolitan 
Counties, etc., Soc. (1869). 1 E. A E. 832 ;Be Royd Liver 
Friendly Soc. (1870), L. R. 6 Exoh. 78. Hentd. Thorn v. 
Croft (1866), L. R. 3 Eq. 193 ; Re Potter, Ex p. Parke 
0874), Do Golyar's County Court Cases 236 ; Be Betts, 
Exp. harrlson (1881), 18 Ch. D. 127. 

1605. Inconsistent clauses.] —Where a 

deed contains inconsistent clauses, the ct. very 
reluctantly rejects one altogether, & never unless 
it is absolutely impossible to reconcile the incon- 
sistencies. — Bush v. Watkins (1851), 14 Beav. 
426 ; 61 E. R. 350. 

1606. — = Or inconsistent contemporaneous 

deeds.] — Where contemporaneous documents can 
be read in two ways, in one of which they appear 
consistent & in the other inconsistent, the con- 
struction is to be preferred which will render them 
consistent. If one of two contemporaneous docu- 
ments is ambiguous in its terms, & the other is 
clear, force is to be given to the document whose 
terms are clear, so as to interpret the one con- 
taining ambiguous terms . — Be Phcknix Bessemer 
Steel Co. (1876), 44 L. J. Ch. 083 ; 32 L. T. 854. 
Annotations ; — Beta. Be Pyle Works (1890), 44 Ch. D. 634. 

MentSuFowlerT Broad’s Patent Night Light Co., [1893] 
1 Ch. 724 ; Nowton v. Anglo Australian Investment Co. 
Debenture Holders, [1896] A. C. 244 ;Rc Russian Spratts 
Patent, Johnson v. Russian Spratts Patent, [1898] 2 Ch. 


or on the coasts ot Africa, Spain, Portugal, Fnnoe, 
Great Britain, & Ireland, for the purpose of deliver- 
ing coals, cargo or passengers, or for any qther 
purpose whatsoever. Thebill of lading contamed 
a clause whereby the shipper expressly agreed to 
all its stipulations whether written or printed. 
The deviation clause was printed with the name of 
the port of shipment left blank & filled up in writing. 
The ship left Malaga for a port on the east coast of 
Spain & out of her course for Liverpool, then 
returned & made for Liverpool, where the oranges 
were d eli vered in a damaged condition owing to 
the delay. In an action by the shipper against the 
shipowner for damages for breach of contract : 
Held : the printed clause must not be construed 
so as to defeat the main object & intent ot the 
contract, which was to carry the oranges from 
Malaga to Liverpool. — G lynn v. Margetson & 
Co., [1803] A. C. 351 5 02 L. J. Q. B. 400 ; 09 
L. T. 1 ; 9 T. L. R. 437 ; 1 Asp. M. L. 0. 300 ; 
1 R. 193, H. L. 5 affg. S. 0. sub nom. Margetson 
v . Glynn, [1892] 1 C$. B. 337. 

Annotations : — Reid. Coffin v. ^d^dge (1895), ICom Cas. 

181 ; Evans v. Gunard S.S. Oo. (1902), 18 T. _L. R. 374 , 

BurstaU v. Grlmsdale (1906), 11 Com. Cas. 280; Sanday 
British Sc Foreign Marine Insco., [1916] 2 K. B.J781^ f 

. 1 «V * . 1 «. AIKfnn 


149. 

1607. 


.]— Oranges were shipped on board 

a steamship under a bill of lading which stated that 
the ship was then “ lying in the port of Malaga, & 
bound for Liverpool, with liberty to proceed to & 
stay at any port or ports in any station in the 
Mediterranean, Levant, Black Sea, or Adriatic, 

1606 i, Inconsistent clauses .] — 

A description of land in a deed, after 
r unning to a point two chains from a 
line with the east side of the guard 
look on the W. canal proceeded ; 

“ thenoe 8. half a degree E. 25 ohains, 
more 01 less, always at a distance of two 
ohains from a line with the oast side of 
the guard look, to the northern limit 
of lot 27/' thenoe, etc. Tho course 
should have been north instead of 
south. Sc the effect of it as written was 
to go away from the northern limit of 
thelot. Sc exolude tho land in question : 

.* the course might be rejeoted 
A a line two ohains from the east side 
of the look be adopted as the course 
to’ be taken In order to reaoh tho 
northern limit of the lot.— Welland 
County Corpn. v. Buffalo Sc Lam 
Huron Ry. Oo. ( 1870 ), 30 u. C. R. 

147 ; affd. 31 V. C. R. 389— CAN. 

1606 ii. — .] — A contract con- 
tained a clause under which the co. 
oould at any time & for any cause 
oanoel the oontraot. The co. agreed 
to furnish goods to agent bnt "If 
from any o&use the oo., falls to furnish 
the agent with these goods it shall not • 
ho liable to him for damages In oonse- 
quenoe M Held ; this clause was 
void, being repugnant to the oblige* 
tlon.— M ass* y •Harris Co. v. Zwxcmr 
1906 ), 2 E. L. R. 69.— CAN. 


v. DntiHU ql lurenfu * *r rt Vr ti 

Morrison v. Shaw, Saylll, Sc Albion Co., [1916J 2 K. B. 
783 ; Be Sutro Sc Holibut, Symons, [1917] 2 K. B. 348 ; 
A.-G. v. Smith (1918), 87 L. J. fc. B. 1045 : Naylor, 
Benson v. Krainische Industrie Gesellschaft (l918), 87 
L, J. K. B. 1066 ; Ruffy-Arnell, eto. Co. v . It., [1922] 
1 K. B: 599. ... 

1608. — .] — Where a municipal council 

granted to a railway co. authority to construct, 
maintain & operate railways in its streets, with the 
exclusive right to such portion of any street as 
shall be occupied by the* railway, but with the 
plain intent that the co. should have no concern 
whatever with any portions of any street not in 
actual occupation oy their rails ; — Held : a subse- 
quent clause in the deed of grant giving to the co. 
the refusal on terms of other streets in the city for 
railway purposes was insufficient to constitute, 
contrary to the plain meaning of the previous 
stipulations, a right of monopoly in any of the 
streets of the city. — Winnipeg Street Ry. Oo. v . 
Winnipeg Electric Street Ry. Co. & City of 
Winnipeg, [1894] A. O. 016 ; 04 L. J. P. O. 10 ; 
71 L. T. 127 ; 0 R. 525, P. O. 

1009. First clause or words prevail.] —Blaunchet 
v . Symound (1309), Y. B. 2 Edw. 2, 29. 


1606 ill. .] — In 1820, A. 

conveyed his life estate to his son. B., 
Who covenanted to indemnify A . against, 
amongst other debts, a bond of W.. 
who, in 1822, obtained Judgment 
against A. In 1824, B. conveyed the 
estate, in trust, to sell, Sc to pay, first, 
the mtge. debts mentioned in the first 
schedule of the deed, then the Judg- 
ments in the second schedule, entered 
up against B., Sc then bond debts in a 
third schedule, the debts to be paid 
in such priority as the trustee should 
deem proper. The second schedule 
purported to sot out the judgments 
affecting the lands appearing on record 
against A. Sc B., & enumerated W.'s 
Judgment. The trustee did not de- 
termine the priorities : — Held : the 
words, " entered up against B„" might 
be rejeoted in construing the deed. — 
Taylor v. Gorman (1844), 6 I. Eq. R. 
634.— IR. 

1609 i. First clause or words prevail.] 
— Tho grantor oonveyed oertain lands to 
the grantee, his heirs Sc assigns. A by a 
proviso at the concluding part of the 
deed declared " nevertheless, that the 
above L. shall have no right to sell, 
alien, or dispose In any way whatsoever 
of the above-mentioned premises, but 
have only the use during his lifetime, 
after which bis children will have full 
right to the said property above 


mentioned " : — Held : suoh proviso 
was repugnant to the grant Sc habendum 
in fee, & therefor© void. — L ario v. 
Walker (1881), 28 Gr. 216. — CAN. 

1609 ii. .] — A lease with haben- 
dum for a year contained a subsequent 
clause that either party might terminate 
the lease at the end of the year on giving 
three months* written notioe prior 
thereto i — Held : the clause was re- 
pugnant to the habendum Sc must be 
rejeoted. Sc the lease terminated at the 
end of the year without any notice.— 
Weller v. Carnew (1898), 29 O. R. 
400.— GAN. 

1609 ill. .}— When a deed con- 
tains two descriptions of premises, of 
sufficient Sc of equal certainty, & a 
variance Is shown by extrinsic evidence 
to exist between them, ©the earlier 
description must prevail.— Roe v, 
Lidwell (1869), 11 I. C. L. R. 320. — 
IB. 

g. Not where inconsistencies 

in same provision.}-' The » rule that, if 
there be a repugnancy, the first in a 
deed shall prevail, has no application 
when the supposed inconsistencies are 
found in one Sc the same provision* — 
Advocate-General of Romray v. 
HoBXUfiJi (1906), X. L. R. 29 Bom. 
376.— BID. 
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-1 fiHiBM B t>. Hankinson_ (1596), 

v . urn* iftA • 


75 E. R. 187. 


CkrddBb. 187 V Oro. Eli*. 420 i 
Annotation t Bt** Grave* *. As&enirawt (1873), Freem. 

rtli. 7 - — .]— 0OLB V. Sdbt (1827), Lat. 264 ; 
82 2 B, 878* 

Annotation .—Mentd. Saoheverell o. Walker (1671), Freem. 

19^3, .1 — j — C othbr v* Merrick, No. 1088, 

1313 , -.] — The general rule is, that if there 

be a repugnancy, the first words in a deed, A the 
last words in a will, shall prevail (Mansfield, 0. J . ). 

Doe d. Leicester v. Biggs (1809), 2 Taunt. 109 ; 

127 E. R. 1017. 


Tenny d. Gibbs v. Mopdy (1825). 3 Bin*. 3 s White e. 
Parker (1835J, 1 Bing. N. C. 573 : Doe d. Oratrex v. 
Homfray (183b, 6 Ad. & El. 200 ; Doe d. Jones v, Pum- 
phrey (1837), 1 Jur. 38 ; Morrall v. Sutton (1845), 1 Ph. 
533 l Re Tanqueroy-tfilUumo Sc Landau (1882), 20 
Ch. b. 465 ; Re Allsop Sc Joy's Contract (1889), 61 L. T. 
213 ; Re Brooke, Brooke v. Brooke, [18943 1 Ch. 43 ; 
Re Adams Sc Perry's Contract, [1899] 1 Ch. 554. 

1314, ,] — The rule of law as to construing 

a deed is that if you find that the first words 
have a clear meaning, but those that follow are 
inconsistent with them to reject the latter (Shad- 
well, V.-O.). — Cope v. Cope (1846), 15 Sim. 118 ; 

16 L. J. Ch. 274 : 60 E. R. 502. 

Annotation: — Mentd. Bourne v. Hartley (1854), 2 Eq. Rep. 
910. 

1315. — Webber’s Settlement (1850), 

17 Sim. 221 ; 19 L. J. Ch. 446 ; 60 E. R. 1114. 
Annotation: — Contd. Niohols v. Haviland (1855), 1 K. Sc J. 

504. 

1313 . Unless some reason to contrary.] — 

The rule of law is clear, that if there be two clauses 
or parts of a deed repugnant the one to the other, 
the first part shall be received A the latter rejected 
except there be some special reason to the con- 
trary (Wxlles, J.). — Bateson v. Gosling (1871), 
L. R. 7 C. P. 9 ; 41 L. J. C. P. 53 ; 26 L. T. 670 ; 
20 W. R. 98. 

Annotations: — Mentd. Cragoe v. Jones (1873), L. R. 8 Exch. 
81 ; Ellis v. Wilmot (1874), L. R. 10 Exch. 10 ; Re White- 
house, Whitehouse v. Edwards (1887), 37 Ch. D. 683 ; 
Duck v. Mayeu, [1892] 2 Q. B. 511. 

Bonds.]— See Bonds, Vol. VII., p. 186, Nos. 227- 
234. 

1617. Marine insurance policy — When risk to 
attach.] — A policy of marine insurance expressed 
to be on freight of meat, “ at or from M.V. to any 
ports, etc.,” provided 41 that the assurance shall 
commence from the loading on board at M.V.” It 
was known to both parties that meat could not be 
loaded at M.V. The words 14 M.V.” were in 
writing, the rest of the clause being in print : — 
Meld: the clause was to be rejected as being 
absolutely inapplicable, A the policy attached. 

This clause, as it stands, is clearly inconsistent 
with the previous part of the policy (Lopes, J.). — 
Hyd arnes S.S. Co. v . Indemnity Mutual 
Marine Assurance Co., [1896] 1 Q. B. 600 ; 
64 L. J. Q. B. 363 ; 72 L. T. 103 ; 11 T. L. R. 173 ; 
7 Asp. M. L. C. 663 ; 14 R. 210, 0. A. 

See, further , Insurance ; Shipping A Naviga- 
tion. 


void — Limitation of 


1618. Lease — Date of commencement.] — Anon. 
(1660), 3 Dyer, 201 b ; 73 E. B* 580. 

Annotation : — Reid. Aldous v. Cornwell (1808), L. R. 3 Q. B. 

573. 

1619. u — .] — Seaman’s Case (1610), 

Godb. 166 5 78 E. R. 101. 

1320. Covenants “ hereinafter ” contained 

— No eovenants following.] — Doe d. Spencer v. 
Godwin, No. 658, ante . 

See , further , Landlord A Tenant. 

1621. Settlement — In estate tail.] — Barker. 

v. Freeman (1772), Lofft, 31 5 98 E. R. 510. 

1622. Gift over following gift absolute.] — 

A settlor settled £1,000 upon trust for his illegiti- 
mate daughter. The settlement contained a 
proviso that if at her death the daughter should 
not be under coverture, which event happened, the 
money should be held in trust for her, her exors., 
administrators A assigns. Then followed a clause 
that if any interest in the fund would, but for 
that proviso, be held in trust for the Crown, or 
belong to the trustees of the settlement, then this 
money was to be held upon trusts in favour of the 
settlor A his widow : — Held : the gift over after 
the absolute gift was void for repugnancy, A the 
Crown took. — Re Wilcocks* Settlement (1876), 
1 Ch. D. 229 ; 45 L. J. Oh. 103 ; 33 L. T. 719 ; 
24 W. R. 290. 

See , further , Settlements. 

1623. Repugnant proviso 
estate.] — Moore & Savil’s Case (1685), 2 Leon. 
132 ; 74 E. R. 419. 

1624. Statute.] — Alton Woods* Case 

(1000), 1 Co. Rep. 40 b ; 2 And. 154 ; 70 E. R. 
90. 

Annotations: — Oonid. Alcook v. Cooke (1829), 2 State Tr. 
.N. 8. 327. Apld. Yarmouth Corpn. v. Simmons (1878), 
10 Ch. D. 518. Reid. Chandos* Case (1607), 6 Co. Rep. 
55 a; Magdalen College Case (1616), 11 Co. Rep. 66 b; 
Batnbridge v. Gardiner (1665), O. Brldg. 402 ; Riddell v. 
White (1794), 1 Anst. 281. Mentd. Engleflold’s Case 
(1691), 7 Co. Rep. 11 b. : Case of a Fine (1605), 7 Co. Rep. 
32 a : Prince’s Case (1606), 8 Co. Rep. la; St. Saviour's, 
Southwark Case (1613), 10 Co. Rep. 66 b; Needier v. 
Winchester Bp. (1014), Hob. 220 ; R. v. Waller Sc Hanger 
(1616), 3 Bulst. 1 ; Sheffield v. Ratdiffo (1615), Hob. 334 ; 
Elvis v. York Archbp., Taylor Sc Bishop (1619), Hob. 
315 ; Gee v. Freediand (1626), Cro. Car. 47 ; Brookham's 
Case (1628), Litt. 128 ; Grosse v. Gayer (1629), Cro. Car. 
172 ; Colliugwood v. Pace (1661), O. Brldg. 410 ; Holland 
v . Fisher (1662), O. Brldg. 181 ; Foot v. Berklay (1670), 
2 Keb. 654; Thompson v, Leach (1690), 2 Vent. 198; 
Re Hombee’s Petn. (1691), Freem. K. B. 331 ; Symonds v, 
Cudmore (1092), Carth. 257 ; R. v . London Bp. & Lancaster 
(1603), 1 Show. 441 ; Winter v. Loveday (1090), 5 Mod. 
Rep. 378 ; U. v, Chester Bp. (1697). 1 Ld. Raym. 292 ; 
A.-G. v . Allgood (1743), Park. 1 ; li. v . Cotton (1751), 
Park. 112 ; Gledstanes v. Sandwich (1842), 4 Man. Sc G. 
995 ; O’Connell v. R. (1844), 11 a. A Fin. 155 ; Nickels 
v. Ross (1849), 8 C. B. 679 ; Eastern Archipelago Co. v. 
H. (1853). 2 E. & B. 856 ; A.-G. v. British Museum Trustees 
(1903), 72 L. J. Ch. 743 ; Liverpool A North Wales S.S. 
Co. v . Mersey Trading Co., [1908J 2 Ch. 460. 

1825. Personal liability.] — Pltf. covenanted 

with A., B., 0., D., etc., churchwardens A 
overseers of the parish of St. B., to do certain 
works A repairs, A A., B., O., D., etc., in 
consideration thereof, for themselves A their 
successors, covenanted with pltf., that they, their 
successors A assigns, would pay pltf., his exors., 
etc., £1,109 at certain times particularly specified. 
The deed contained a proviso, that nothing therein 
contained should extend or be construed to extend 
to any personal covenant, or affect A., B., O., D., 


1622 L Settlement — Gift over after 
ift absolute .) — A marriage settlement 
rested freehold leases In trustees, to 
hold to the use of A. Sc his heirs Sc 
assigns, from the perfection of the 
settlement, for his natural life, without 
mpeaohment of waste, with a power 
o lease; remainder to the trustees; 
-o preserve, etc. : — field : the words, 
M A hi* heirs " should bo rejected, A 


that A. took a life estate . — Re 
Hammsbslt (1801), 11 1. Ch. R. 229 ; 
affd. 12 I. Ch R. 310; 13 Ir. Jur. 
328.— -IR. 

16231. Repugnant proviso void , 4 } — A 
covenant in a fee-farm grant of 1858 
that the grantee, his heirs A assigns, 
might assign, sublet, or otherwise part 
with the possession of the demised 


premises, provided he did not divide 
them into more than four divisions or 
lots, unless with the consent in writing 
of the grantor, his heirs A assigns is 
absolutely void A Inoperative, as being 
repugnant to the free power of aliena- 
tion necessarily implied by the fee- 
farm grant. — Re Lunham’s Estate 
(1871), I. R. 5 Eq. 170.— IR. 
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etc., or any of them, in their private capacity : — 
Held : the proviso was void, as repugnant to the 
covenant, & the churchwardens & overseers were 
personally liable on it. — Furnivall v. Ooombes 
(1843), 5 Man. & G. 736 ; 6 Scott, N. R. 622 ; 12 
L. J. 0. P. 266 ; 1 L. T. O. S. 80 ; 7 J. P. 322 ; 

7 Jur. 399 ; 134 E. R. 766. 

Annotations : — Diatd. Veley t>. Pertwee (1870), L. R. 5 0. B. 
673. Coned. Williams t». Hathaway (1877), 6 Ch. D. 644 ; 
Watting v. Lewis, [1911] 1 Oh. 414. Refi. Hallett v. 
DowdaB (1862), 18 Q. B. 2: Scott v. Avery (1856), 5 
H. L. Oas. 811 : De Vries v . Comer (1866), 13 L. T. 636 ; 
Kelner v . Barter (1866), L. R. 2 0. P. 174 ; Forbes v. 
Git, [1922] 1 A. C. 266. 

1626, .] — A proviso which is in terms 

wholly repugnant to a covenant creating a personal 
liability is void, but a proviso only limiting the 
personal liability without destroying it is valid . — 
Williams v . Hathaway (1877), 6 Ch. D. 644. 
Annotations : — Consd. Watling v. Lewis, [1911] 1 Ch. 414. 
Refd. Forbes v. Git, [1022] 1 A. C. 260. 

1527. .] — A covenant by the trustees 

of a deceased mtgor. “ as such trustees but not so 
as to create any personal liability ” to pay the 
mtge. debt & indemnify the estate of a deceased 
co-mtgor., involves the personal liability of the 
covenantors. The words “ but not so as to create 
any personal liability ” are, in effect, a proviso 
destroying, & not qualifying, the covenant entered 
into by the covenantors “ as trustees.*’ That 
covenant is an absolute one & imports personal 
liability, the subsequent words are repugnant to 
it & must be rejected, & the personal liability 
therefore remains. — Watung v. Lewis, [1911] 1 
Oh. 414 ; 80 L. J. Ch. 242 ; 104 L. T. 132. 

Annotations : — Reid. He Robinson’s Settlmt., viant t 1 . Hobbs 
(1911), 28 T. L. R. 121 ; He Tewkesbury Gas Co., Tysoo v. 
Tewkesbury Gas Co., [1011) 2 Ch. 279. 

1628. .] — A co« issued debentures 

which they covenanted to pay off on or after 
Jan. 1, 1898, the debentures to be paid off to be 
selected by ballot, & six months’ notice being given 
to the holders thereof. The co. contended that 
the debentures were repayable after Jan. 1, 1898, 
only after a ballot had been held, & six months* 
notice had been given to the holders of the drawn 
debentures: — Held: inasmuch as the covenant 
created a liability to pay on or after the date 
specified upon demand, the clause seeking to limit 
its operation to such debentures as should be 
drawn by ballot was void for repugnancy . — Re 
Tewkesbury Gas Co., Tysoe v. Tewkesbury 
Gas Co., [1911] 2 Ch. 279 ; 80 L. J. Ch. 590 ; 
105 L. T. 300 ; 27 T. L. R. 511 ; 56 Sol. Jo. 610 ; 
18 Mans. 301 ; affd., [1912] 1 Ch. 1, C. A. 

Annotation : — Reid. Wylio v. Carlyon, [1922] 1 Ch. 61. 

1529. .1 — If in a deed an earlier clause is 

followed by a later clause which destroys altogether 
the obligation created by the earlier clause, the 
later clause is to be rejected as repugnant & the 
earlier clause prevails. But if the later clause 
does not destroy but only qualifies the earlier, then 
the two are to be read together & effect is to be 
given to the intention of the parties as disclosed 
by the deed as a whole (Lord Wrenbury). — 


Forbes c. Git, [1922] 1 A. 0. 266 ; 91 L. J, P. 0. 
97; 120L.r\010,P. 0. A , 

1580. —1 fMoi rejected if covenant only modi- 4 
fled.] — Anon. (1428), Jenk. 90 ; 145 E. R. 08. 

1531. .]— Williams v. Hathaway, 


-.] — Forbes v. Grr, No. 1829, 


No. 1028, ante. 

1632. 
ante . 

Proviso limiting liability on bill of exchange.]— 
See Bills of Exchange, Promissory Notes & 
Negotiable Instruments, Vol. VI., p. 43, No. 
315. x ^ 

1633. Contemporaneous documents — One ambig- 
uous one clear — Ambiguous one rejected.] — Re 
Phcenix Bessemer Steel Co., No. 1606, ante. 

Execution of.] — See Part I., Sect. 5, Sub- 
sect. 8, ante. 

1034. Two clauses relating to same matter— 
One absolute one restrictive — Restrictive prevails.] 
— Where, in a deed of settlement, there are two 
clauses relating to the same matter, the first 
absolute & the other restrictive, that which is 
restrictive prevails . — Re London So County 
Assurance Co., Wood’s Claim, Brown’s Claim 
(1861), 30 L. J. Ch. 373 ; 9 W. R. 308. 

Several Instruments — Whether construed as one 
deed.] — See Part II., Sect. 3, sub-sect. 26, ante. 

(b) As Surplusage or for Insensibility. 

1636. Obligation to pay money— Designation 
of object of payment.] — Anon. (1574), Ben. & T>. 
116, pi. 7; 123 E. R. 319. 

1636. Lease — Additional words — To an absolute 
reservation.] — Haver v. Clifton, No. 1118, ante. 

1537. To previously defined terms.]— 

Anon. (1583), Sav. 71 ; 123 E. R. 1019. 

1638. Conveyance to corporation aggregate — 
“ Successors Sc assigns.”] — In 1777 an Act of 
Parliament was passed for making a canal. It 
incorporated a co. by name of the Co. of Pro- 
prietors of the Basingstoke Canal Navigation, 
authorised them to construct the canal, & make 
bye-laws, demand tolls, & acquire land. All 
persons were to have the right to use the canal on 
payment of tolls. The co. were to make & main- 
tain bridges. Throughout the Act in conferring 
rights or imposing obligations on the co. the words 
“ their successors & assigns ” were added. 

1 think the words “ their successors & assigns ” 
are meaningless & must be disregarded (Cozens - 
Hardy, M.R.). 

The words “ successors & assigns ” have not any 
more meaning in the case of a statutory co. formed 
to carry out a public undertaking than they have 
as words of limitation in a conveyance to a cor- 
poration aggregate. They are mere surplusage & 
meaningless (Swinfen Eady, L.J .). — Re Woking 
Urban Council (Basingstoke Canal) Act, 1911, 
[1914] 1 Ch. 300 ; 83 L. J. Ch. 201 ; 110 L. T. 
49 ; 78 J. P. 81 ; 30 T. L. R. 135 ; 12 L. G. R. 
214, C. A. 

Annotations Kent*. A.-G. v. N. E. Ry.. [19151 1 Ch. 90ft s 

R. t>. Bedfordshire County Council, i - p. Sear, [1920] 

2 K. B. 465. 

1639. Insensible words — May be omitted.] — 
If in a covenant the name of a person not a party 


FART III. SECT. 6, SUB-SECT. 2.— 

A. (b). 

h. Additional words — To previously 
defined terms .) — Held .* the words " be 
the Bame more or less,” following the 
description of the quantity of land. 
Improperly inserted in a sheriff’s deed, 
might be rejected as surplusage. — 
Nbllesv. White <1881), 29 Gr. 9S8;aff& 
on another point, 11 S. C. R. 687.— CAN. 

k. .] — A contract con- 

tained the words, ” being the premises 


known as number 22 A. street.” The 
correct number was 24. There was no 
number 22, & deft, owned no other 
property in A. street: — Held: there 
being a description which identified 
the p&roel without the aid of the 
street number, the words quoted might 
be rejected as surplusage. — Foster v . 
Anderson (1908), 16 O. L. R. 665 ; XX 
O, W R. 1037.-~CAN. 

1589 I. Insensible words — May be 
omitted .}— A Grown grant setting out. 


Sc purporting to describe parcels, but 
the description obviously 6c by demon- 
stration is incorrect, as not enclosing 
a space, such description is inoperative, 
& should be wholly rejected.— S tephen 
v . Belfast Shire Councillors Sc 
Ratepayers (1870), I. V. R. (Law) 59. 
— AUS. 

1589 ii. Dohn v. Tice 

(1861), 11 P. P. 289.— CAN. 

1689 ill. .]— The premises 

Intended to be oonveyed by a tax deed 
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to it be inserted, & words introduced which are 
insensible, a declaration thereon omitting the name 
of that person, & the insensible words, is good. — 
Goodman v . Knight (1614), Cro. Jac. 368; 1 
Boll. Bep. 84 ; 78 E. B. 307. 


B. Supply . 

1640. General rule.]— Sough v. Metham (1697), 
1 Lut. 782 ; 126 E. B. 410. 

Annotation : — Mentd. Doe d. Milburn v. Salkeld (1755), 
Willes, 673. 

1641. Name supplied— Of grantor.]— T rethewy 
v . Ellesdon (1690), 2 Vent. 141 ; 86 E. B. 366. 
Annotations : — uonad. Mill v. Hill (1852), 3 H. L. Cas. 828. 

Reid. Say v. Seal's Case (1711), 10 Mod. Hep. 40. 


1642. .]— Say & Seal's (Lord) Case 

(1711), 10 Mod. Bep. 40 ; on appeal t mb nom . Say & 
Seale (Lord) v. Lloyd (1712), 4 Bro. Pari. Cas. 73. 
Annotations -Gonad. Mill v. Hill (1852), 3 H. L. Cas. 828. 
Reid. Dart v. Clayton (1864), 4 New Hep. 221. Mentd. 
Greenhough v. Gaskell (1833), Coop, temp . Brough. 96. 


1043. .]— Mill v . Hill, No. 702, 

ante . 

1544 . Of grantee — Where omitted In 

premises — Mentioned only in habendum.] — Butler 
v. Dodton (1679), Cary, 86 ; 21 E. B. 40. 

1646. .] — Bustard v . 

Coulter (1002), Cro. Eliz. 902, 917; Yelv. 8; 
Moore, K. B. 666 ; 78 E. B. 1124, 1138. 

1646. Words or clauses — Heirs supplied.] — Anon. 
(1617), Cary, 10 ; 21 E. R. 9. 

1647. .] — Vernon r. Gatacrk (1666), 

3 Dyer, 263 a ; 73 E. R. 601. 

Annotations: — Mentd. Chudleigh's Case, Dillon v. Froine 
(1695), 1 Co. Hep. 113 b ; Gawon v. Ramtes (1601), Cro. 
Ells. 804 ; Seymor's Caso (1612), 10 Co. Hep. 95 a ; Lamb 
v. X^pmpson (1018), Hnt. 40; Took v. Glascock (1069), 

| .]— ! Baildon v . Church (1600), 

Toth. 132 ; 21 E. R. 146. 

1549 . ,] — By surrender & a settlement 


dated in 1831 copyhold hereditaments were limited 
in trust for M. for life, & after her death for her 
husband. & after the death of the survivor in trust 
for the children of the marriage equally as tenants 
in common, & in default of issue then to such uses 
as M. should declare by her will, with remainder 
to the right heirs of M. There were three children 
of the marriage : — Held : there being upon the 
face of the instrument sufficient indication of 
intention on the part of the settlor that absolute 
interests should be given, the three children, not- 
withstanding the absence of any limitation to 
their 44 heirs,” were entitled as tenants in common 
in equal shares for equitable estates in customary 
fee simple. — Re Tringham’s Trusts, Tringham 
v. Greenhill, [1904] 2 Oh. 487 ; 73 L. J. Ch. 093 ; 
91 L. T. 370 ; 20 T. L. R. 057. 

Annotations : — Diftd. Re Irwin, Irwin v. Parkes, ri904] 2 
Ch. 752. Folld. Re Oliver's Settlmt., Evered v. Leigh, 
[1905 J 1 Ch. 191. Distd. Re Thursby'a Settlmt., Grant v. 
Littledale, [19101 2 Ch. 181. N.F. Re Bostook's Settlmt., 
Norrish v. Bostock, [1921 ] 2 Ch. 469. Refd. Re Monokton's 
Settlmt., Monokton v. Monokton, [1913] 2 Ch. 636. 

1550, .] — Re Oliver's Settlement, 

Evered v. Leigh, [1905] 1 Ch. 191 ; 74 L. J. Oh. 
02 ; 63 W. R. 215 ; 21 T. L. R. 01. 

Annotations : — Refd. Re Thursby'a Settlmt., Grant v. Little- 
dale, [1910] 2 Ch. 181 ; Re Bostook's Settlmt., Norrish 
v. Bostock, [192i ] 2 Ch. 409. Mentd. Re Beales* Settlmt., 
Barrett v. Beales, [1905] 1 Ch 266 ; Re Wright, Whit- 
worth v. Wright, [1906] 2 Ch. 288 ; Re Nash, Cook v. 
Frederick, [1910] 1 Ch. 1 ; Re Macartney, Macfarlane v. 
Macartney, [1918] 1 Ch. 300 ; Rc Ogilvie, Ogilvie v. 
Ogilvie, [1918] 1 Ch. 492. 

1051. When words of limitation supplied.] 

— An equitable estate of inheritance in real pro- 
perty cannot be passed by grant or assignment 
without proper words of limitation, & the intention 
of* the grantor or assignor to pass it, even although 
manifest, is not sufficient, except in two cases : 
(1) where the grant or assignment is expressed to 
be for the same estate as that for which other 


from the warden & treasurer to pltf., 
were described therein as 180 aero* 
of the east halves of two lots “ com- 
mencing at the front east halves of 
lots, taking the full breadth of each 
ha.if respectively, Sc running north- 
wards so far as required, to make 90 
acres of each east half " : — Held : 
'* northwards " might be rejected, 
being evidently a mistake for west- 
ward. — Ferguson v. Freeman (1879), 
f Or. 211.— CAN. 


1639 iv. .] — To reject words 

having a definite signification, Sc treat 
them as insensible, would be manifestly 
to take such a liberty as neither law 
nor reason could justify, unless it bo 
absolutely necessary to do so for the 
purpose of preventing the defeat of the 
object which the parties have clearly 
shown they had in view. — O'D onnell 
v . Ryan (1854), 4 1. C. L. R. 41, 56, 57. 
— IR. 

1639 v. .] — If there are 

general words of the same kind, which, 
if applied to other general words, 
would render them insensible, Sc would 
avoid the grant of the things granted, 
these insensible words should not only 
not be so applied, but further, they 
should be rejected. — M ‘Neill v. 
Crommeun (1858), 8 I. C. L. R. 01, 68 ; 
10 Ir. Jur. 297.— IR. 


I. Mere surplusage .] — A policy 

of marine insurance provided that 
L. Sc Co., on aooount of owners, in 
case of loss to be paid to L. & Co., do 
pause to be Insured, lost or not lost, 
the sum of 62,000, on advances, upon 
the body, etc., of the L. The rest of 
me policy was applicable to insurances 
fn the ship only. L. Sc Co. were 
managing owners who had expended 
sonsiderable money in repairs on the 
vessel, in an action on the policy the 
nsurers claimed that the insurance 

J. — vol. xvn. 


was on advances by the owners which 
were not insurable : — Held : the instru- 
ment must, if possible, bo construed 
as valid & effectual, & to do so the 
words “ on advances " might be treated 
as surplusage or as merely a reference 
to the inducement which ,led the 
owners to insure the ship. — British 
America Assurance Co. v. Law & Co. 
(1892), 21 S. C. R. 325.— CAN. 

m. .] — Cases in which it 

was held that the irritant clause in a 
strict entail was not rendered nugatory 
by the use of a word which, though 
unhappily chosen, expressed neverthe- 
less with sufficient distinctness the 
meaning required for validity. The 
irritant clause, after nullifying all con- 
traventions, closed with those words : 
“ sioklike as if the same had never been 
made " ; — Held : the entire passage 
quoted was not restrictive of what 
went before, but was rather emphatic, 
or at the worst amounted to no more 
than more Illustration or surplusage. — 
Howden v . Flermtno (1866), L. R. 1 
So. Sc Div. 40.— SCOT. 

PART III. SECT. 6, SUB-SECT. 2.— B. 

1640 i. General rule.] — Where an In- 
denture was drawn inartiflcially. the 
ct. altered a word. Sc constituted the 
residue according to the necessary 
intention of the parties. — W elshman 
v. Robertson (1875), 1 V. L. R. 124.— 
AUS. 

1640 ii. .1 — To import into an 

instrument words which the parties 
themselves have not thought fit to use, 
would be manifestly to take such a 
liberty with it as neither law nor 
reason could justify, unless it be abso- 
lutely necessary to do so for the 
purpose of preventing the defeat of the 
object which the parties have clearly 
shown they hod in view. — O'Donnell 


t\ Ryan (1854), 4 I. C. L. R. 44, 56, 57. 
— IR. 


n. Name supplied — Of covenantor.] 
— Where it is sufficiently clear from the 
Instrument itself, Sc the acts of the 
parties, that defts. were the parties 
covenanting with the pltf.. Sc the 
instrument was intended so to operate, 
the omission of the names of tbo parties 
can be supplied. — Coghlan v. Tilbury 
East School Trustees (1874), 35 
U. C. R. 575.— CAN. 

1651 i. Words or clauses — When words 
of limitation supplied. J — A limitation, 
in a deed, of an equitable estate without 
words or limitation, may confer the 
equitable fee whore the intention to do 
so appears from the deed. — Re Cross’s 
Trusts, Cross v. Cross, ri9i5] 1 
I. R. 304.— IR. 


1651 ii. .] — An estate was 

settled to A„ B., Sc 0., as tenants in 
common for life, with successive 
remainders to their issue male Sc foinale 
in tail, romaindor “ in caso one or two 
of A., B.. Sc C., should happen to die 
without issue of her or tneir bodies, 
then as to the share or shares of such 
one or two so dying without Issue, to 
the use of all Sc every the daughter Sc 
daughters of such survivor or survivors, 
as tenants in common in tail " : — 
Held : the word M survivors •* might 
be construed “ others," Sc tbo daughters 
of one of the tenants for life, who did 
not survive, were entitled under the 
limitation.— Cole v. Sewell (1843), 
6 I. Eq. R. 66 ; 2 Con. Sc Law. 344 ; 
4 Dr. Sc War. 1. — IR, 

o. Ascertainment of goods 

previously described .] — A lease was 
made between three parties — pltf. of 
first part, one B. of second part. Sc 
deft, of third part. Pltf. leased to B. 
an hotel, with certain goods Sc chattels. 
Sc B. covenanted, among other things, 
A A 
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Inbtri xments. 


/Stecf. 5 . — Correction of enter* by intrinsic evidence: 

Sub-sect, 2 f B. & C«] 

property has been granted or assigned, where this 
latter grant or assignment has been in terms 
absolute $ Sc (2) where the grant or assignment is 
expressed to be for the whole estate which the 
grantor has in the property. — Re Irwin, Irwin v, 
Parkes, [1904] 2 Oh. 752 ; 78 L. J. Oh. 882 ; sub 
nom. Re Irwin’s Settlement, 63 W. R. 200 ; 48 
Sol. Jo. 640* 

Annotations : — Folld. Re Monokton 's Settlmt., Monokton v. 

Consd, Re Nutt's Settlmt., 
“"‘61 2 Ch. 481. Reid. 

Bostook, [1921] 2 Oh* 

469. 

1652, - — ,] — Words of limitation are un- 

necessary in disposing of the equitable interest 
either in personal property subject to a trust for 
conversion into land or in the prospective proceeds 
of sale of land which is under a trust for conversion 
into money. The conveyance can have regard to 
either the interest in the existing property or the 
interest in the property which is ultimately to 
represent the existing property after conversion ; 
Sc if either the existing property or the ultimate 
property is of the nature of personalty he can 
properly deal with the equitable interest in that 
property without using the word “ heirs ” or its 
equivalent “ in fee simple .’ * — Re Monckton’s 
Settlement, Monokton v. Monokton, [1913] 
2 Ch. 636 ; 83 L. J. Oh. 34 ; 109 L. T. 624 ; 57 
Sol. Jo. 836 . 

Annotations : — Refd. Re Nutt's Settlmt., McLaughlin v. 

. McLaughlin, [19151 2 Ch. 481; Re Bostock's Settlmt., 

, Norrlgh v. Bostock, [1921] 2 Ch. 469 ; Re Dlokson’B S. K. 

(1921), 90 L. J. Ch. 453. 

1663. Whether assigns supplied.] — F., a 

builder, bought one lot of an estate laid out for 
building, Sc covenanted with the vendors that “he, 
f his heirs, executors, administrators, Sc assigns,” 

' would make certain payments Sc do certain acts 
in respect of the property purchased, Sc the cove- 
nant proceeded “ & F. on erecting any building on 
the land shall only erect ” buildings of a certain 
description : — Held : the restrictive covenant was 
only a personal covenant binding on F., & a pur- 
chaser from F.’s devisees could not object to the 
title on the ground that this covenant had not been 
disclosed. 

When we look at the conveyance we find that it 
contains a covenant by F. that “he, his heirs, 
executors, administrators, Sc assigns,” will do a 
number of acts, but when we come to the restric- 
tions on building the words of limitation are 
omitted. It may be that in some conveyances 
those words though left out might be implied, but 
here the circumstances point to the opposite view 
(Lord , Esher, M.R .).— -Jfe Fawcett k Holmes’ 


Contract (1889), 42 Ch. D. 160 ; 68 1* J. Ch. 
768 ; 61 L. T. 106 ; 6T.L. R. 616, C, A. * 

Annotation ; — Mentd. Jacobs v, Revell, [1900] 2 Ch. 858. 

1654. .] — In certain cases the word 

“ assigns,” when not expressed, may be read into 
a document, but whether it is proper to do so 
depends on the context in each case. — Anglo - 
Newfoundland Development Co. v, Newfound- 
land Pine & Pulp Co. (1913), 83 L. J. P, 0. 60 s 
110 L. T. 82, P. C. 

1655. Memorial jof annuity.] — Memorial of 

annuity sufficient notwjyeVstanding the omission of 
the word #i life ” in the! 1 * \“ Person for whose life 
the annuity is grantedfS \ight v. Lake (Lord) 
(1835), 2 Bing. N. C.TlS >Iodg. 190 ; 2 Scott, 
126; 4 L. J. 0. P. 203 ; \ R. 28. 

Annotation : — Refd. Re Ethel «*rfitchella 8c Butlers' Contract, 

[1901] 1 Ch. 945. 

1656. Appointment of funds — Provisions 

“ hereinbefore declared ” — Read as “ herein- 
before recited to have been declared.”]-— A 
father who had a power to appoint to his children 
& their issue bom in his life, appointed 25,000 to 
his daughter O., who, on the next day, settled it 
on herself, her husband & her children generally. 
Afterwards, by a deed, stating the appointment of 
£5,000 to O., for her separate use, with power to 
appoint it, the father appointed another fund to O. 

“ & her children,” “ upon the trusts Sc subject to 
the same provisions as are hereinbefore declared 
of & concerning the sum of £5.000 hereinbefore 
appointed unto Sc for the benefit of O., or as near 
thereto as circumstances will admit ” ; — Held : O, 
took the second fund for her separate use, with 
power to appoint it, St the children took nothing. 

Now it is no great strain or latitude of con- 
struction, instead of “ hereinbefore declared ” Sc 
“hereinbefore appoints ?’ which, taken literally, 
have no meaning, to sa> hereinbefore recited to 
have been declared ” which would make the thing 
plain (Romilly, M.R.). — Hanbury v, Tyrbll 
(1856), 21 Beav. 322 ; 52 E. R. 883. 

Bond .]— See Bonds, Vol. VII., p. 185, Ncr 

235, 230. 

1657. Conveyance of property — Croi 

remainders cannot be implied.]— A. a grandfath" 
after the marriage of his son B. who had t., 
children then living, by deed conveyed lands 
trustees to the use of himself for life, remainder to 
B. for life ; remainder to trustees, etc., remainder " 
to the use of such child or children of B. & in such * 
shares, etc. as B. should appoint, Sc in default * 
of such appointment, “ to the use of all Sc every 
the children of B. Sc the heirs of their several Sc - 
respective bodies as tenants -in common, but ii.V 
oniy one such child, to the use of such only child Sc . 
the heirs of his or her body ” ; remainder to the ^ 
right heirs of A. in' fee. Then A. conveyed the ' 




at the and of the lease to i 


. tbe 


> pay pltf. ___ 

difference between 8550 8c tbe value 
of suoh goods, which value should be 
ascertained by arbitration. Deft, 
covenanted with pltf. that B. should 
pay the difference between £550 ft the 
value of suoh goods 8c chattels, etc., 
not adding "to be ascertained as 
aforesaid " : — Retd : these words wore 
to be understood. — H atrs v, Addy 
(1853), 3 O. P. 862. — GAN. 

p. Consideration.} — A. on 

Jan. 4. 1858, oenveved his real estate 
absolutely to defta. in consideration of 
6s. This deed we* not executed by 
defts., ft was registered on Jan. 6. 
On Jan. ft, A. made an assignment for 
creditors generally, which deed was 
executed by defts. ft other creditors of 
the assignor, but was not registered, 
ft in the latter deed the trusts, on which 
the reel estate was conveyed by the 


former one, were fully declared. The 
conveyance being Impeached on the 
ground of fraud ; — Held : it was com- 
petent to those upholding it to show 
the existence of considerations other 
than the 5s. expressed, although the 
oommoa words, “ ft for other con- 
siderations/* were omitted. — Bank of 
Toronto*. Ecoles (M60), 10 C. P. 
282.— CAN. 

Words of transfer ,) — Where 

there was a contract for the sale of 
a reversion ft the deed purported to 
reUnquiah ft quit claim the property, 
with no other words of transfer: — 
JxeW .* in order to remove any doubt 
thevendee was entitled to have proper 

0. tend in a village together with a 


right of way over a road. In the deed 
of conveyance deft, covenanted " to 
maintain the road ft bridges thereon 
In as good condition as the same are 
now." In 1913, G. conveyed a portion 
of the land to pltf. The road having 
ceased to exist by reason of the en- 
croachment of the waters of Lake E.» 
this action was brought for a declara- 
tion that deft, was bound by his 
covenant to restore the road ft for 
damages for breach of the covenant 
in not maintaining the road : — Held .* 
the covenant must be read as thonkh 
It contained tbe words "when ft so 
long as the maintenance is legal.”— 
Kerrigan * v. Harrison (1980), 47 
O, L. R. 548 ; 64 D. L. R. 368 ; 18 
O. W* N. 963.— CAN. 

s. — — Warrant of attorney to enter 
op Judgment — Whether faint m wmrah} 
— The words, "to enter up one or 
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reversion in fee to 0. Afterwards B. had other 
children, & died without appointing '.—Held : B.’s 
children took vested interests as tenants in tail, Sc 
on the death of each child without issue, his share 
fell into the reversion conveyed to 0. Cross 
remainders cannot be implied in the construction 
of a deed. — Dob d. Tanner v. Dorvell (1704), 5 
Term Bep. 518 ; 101 E. R. 291. 

Annotations.— Folld. Doe d. Foquett v, Woreley 0801), 

1 East, 416. Reid. Watson v. Foxon (1801), 9 Bast, 86 ; 

Driver v. Frank (1814), 3 M. & S. 25 ; Doe d. Scott v. 

Roach (1816), 5 M. & 8. 482 ; Doe d. Long v. Prlgg (1828), 

8 B 8c O. 281. 

1658. .] — Cross remainders can- 

not be implied in a deed ; Sc can only be raised by 
proper words of limitation ; however plainly 
expressed the intention of the parties may be. 
Under a limitation in’ a marriage settlement to the 
use of ail & every the daughter & daughters of etc. 
to be begotten, share & share alike, equally to be 
divided between them Sc of the heirs of the body 
Sc bodies of all & every such daughter & daughters ; 
Sc for default of such issue to the right heirs, etc. : — 
Held : there were no cross remainders between the 
daughters or their issue. — Dob d. Foquett v. 
WOR8LEY (1801), 1 East, 416 ; 102 E. R. 161. 
Annotations : — Retd. Doe d. Littledale v. Smeddle (1818), 2 

B. 8c Aid. 126 ; Doe d. Ollft v. Birkhead (1849), 4 Exoh. 

110. 

1659. “ Successors 99 omitted.]-— J ohn 

Brothers Abergarw Brewery Co. v. holmes, 
[1900] 1 Ch. 188 ; 69 L. J. Oh. 149 ; 81 L. T. 771 ; 
64 J. P. 163 ; 48 W. R. 236 ; 44 Sol. Jo. 132. 
Annotation: — Mentd. Wilkes v . Spooner, [1911] 2 K. B. 473. 

1660. “ Simple ” after " fee.”]— 

Upon payment off by the mtgor. of a mtge. debt 
created in 1895, the property which had constituted 
the security for the debt was conveyed by the 
mtgees. unto the mtgor. “ to hold the same unto 
Sc to the use of 99 the mtgor, “ in fee freed Sc dis- 
charged ” from the mtge. debt secured by, & 
all claims & demands under, the mtge. deed : — 
Held : to supply the word “ simple ” after “ fee 99 
from the obvious intention as appearing by other 
parts of the deed of reconveyance would not be a 
compliance with the terms of the Conveyancing & 
Law of Property Act, 1881 (c. 41) ; & in the absence 
of the words “ Sc his heirs,” as words of limitation 
in the habendum , the deed could not operate to 
pass the legal estate in fee-simple, & therefore only 
a legal estate for life passed under the deed to the 
mtgor., having the legal estate in remainder out- 
standing in the mtgees. — Re Ethel Sc Mitchells 
& Butlers’ Contract, [1901] 1 Ch. 945 ; 70 
L. J. Ch. 498 ; 84 L. T. 469 ; 17 L. T. R. 392. 

1661. Marriage settlement — Words to save 


* more judgment or judgments," in a 
1 warrant to enter judgment against 
two, sufficient to enter up a separate 
judgment against one. — maxwell v. 
Johnson (1882), Glascock, 210.— IR. 

_ {• Expressed in some covenants 
out omitted in others — Whether supplied,) 
—Held: the full covenant for quiet 
enjoyment 8c freedom from incum- 
branoes, contained in a deed for the 
ordinary statutory conveyance of land, 
was not controlled by the restrictive 
words preceding the earlier covenants. 
— Waujhudob «. Etebitt U871). 81 
r. So. — CAN. 

a. —■ " ■ }— A lease contained 

two distinct covenants, with distinct 
penalties. One of the covenants was, 
that the leasee should not build any 
J|puae on the ground at the rear of 
the premises demised, whereby the 
value of the premises would be de- 

covenant was not to open any 


a? 


road or passage whereby the same 
might be made a public thoroughfare. 
In oovenant on this lease, pitf . assigned 
as a breach that deft, built certain 
houses upon the ground in the rear of 
premises, 8c did then 8c there open a 
oertain public thoroughfare, whereby 
the demised premises are considerably 
deteriorated or lessened in value : — 
Held: this was not a breach of any 
oovenant in the lease, 8c was therefore 
bad.— Ryan t>. M‘Mastbr (1848), 6 
I. L. R. 195.— IR. 

b. General words construed 

distributive!]/ — Unless not applicable .] — 
Where there are general words of 
description following an enumeration 
of particular things, such general words 
are to be construed dlstributlvely, 
reddendo singula singulis; 8c if the 
'general words wlB apply to some 
things 8c not to others, the general 
wonts are to be applied to those things 
to which they wui, & not to those to 
which they win not apply. — M*Nsux 


interests of children.] — Articles construed against 
the words for the sake of the intent. As where the 
wife’s portion was to be laid out in land, to be 
settled on husband & wife, Sc the heirs of their 
bodies ; Sc if not laid in land during their joint 
lives, Sc the wife should die first, that the money 
should go to the wife's brother Sc sister $ wife dies 
first, leaving issue, Sc the money is not laid out in 
a purchase, yet the issue, Sc not the wife’s brother 
& sister, shall have it ; equity supplying the 
words, “ if the wife die without issue. — Kentish 
v. Newman (1713), 1 P. Wms. 234 $ 24 E. R. 
368. 

Annotations: — Raid. Targus v. Puget (1751). 2 Vos. Sen. 

194 ; Lloyd u. Lloyd (1837), 2 My. 8c Or. 192 ; Abbott t>. 

Middleton, Ricketts v. Carpenter (1858), 7 H. L. Gas. 69. 

1662. .] — Trust money in mar- 

riage articles in power of the ct., Sc construed 
against the words for sake of the intent, by supply- 
ing the words, if wife should die without issue. — 
Targus v . Puget (1751), 2 Ves. Sen. 194; 28 
E. R. 126. 

Annotation: — Reid. Abbott v. Middleton, Ricketts r. 

Carpenter (1858), 7 H. L. Gas. 68. 

1663. Words to save Interest of wife.] 

— A marriage settlement omitted, in an event 
which happened, to declare a life interest in the 
settled fund for the intended wife. The ct., being 
of opinion that the settlor did not intend to reserve 
any portion of the fund for himself, declared the 
wife to be entitled by implication to a life interest 
in the settled property. — A llin v. Crawshay 
( 1851), 9 Hare, 382 ; 21 L. J. Ch. 873 ; 68 E. R. 
555. 

Annotations : — Reid. Be Thursby's Settimt., Grant v. Llttlo- 

dala, [1910] 2 Oh. 181 : Be Stanley's Sottlmt., Maddooks 

v. Andrews, [1016] 2 Ch. 50. 

1664. Warrant of attorney to enter up 

judgment— Executors Sc administrators not men- 
tioned.] — If a warrant of attorney authorises a 
person to enter up judgment without mentioning 
his exors Sc administrators, the ct. will not allow 
his exor. to enter it up, although the defeasance 
states that on non-payment of a certain sum, the 
person, his oxors., Sc administrators may enter it 
up. An authority of this nature must be strictly 
pursued Sc we cannot supply any supposed omission 
of the parties (Williams, J.). — Foster v. Olagqet 
( 1838), 1 Will. Woll. & H. 182 ; 2 Jur. 442. 

C. Transposition . 

1665. Marriage settlement — Term to secure 
position— Subsequent to limitation In tail.] — 
Uvedale v. Halfpenny (1723), 2 P. Wms. 161 : 
24 E. R. 077. 

Annotations : — Reid. Hencage v. Hunloko (1742), 2 Atk. 

u. Crommeun (1858), 8 I. C. L. It. 01, 
68 ; 10 Ir. Jur. 297.— IR. 


o. 

clear.) - 


- Not supplied when language 
* Where a contract was in 


writing Sc the language clear, the 
word " dally " could not be read into 
the language of the contract by any 
forced construction, so as to enlarge 
the obligation of the Crown, 8c the 
words " approximately 20,000 men " 
could not be read “ approximately 
20,000 men daily.” — R. v , Hoy (1919), 
19 Exch. C. R. 365.— CAN. 

PART III. SECT. 5, SUB-SECT. 2.— C. 

d. General rule . ] — To transpose words 
so as to alter the meaning of a legal 
instrument would be manifestly to 
take such a liberty with it as neither 
law nor reason would justify, unless 
it be absolutely necessary to do so 
for the purpose of preventing the 
defeat of the object which .the parties 
have clearly shown they had In view.— . 

A A 2 



356 


Deeds and Other Instruments. 


Sect, 5 . — Correction of errors by intrinsic evidence : 
Sub-sect, 2, €,; sub -sects. 3 <fc 4.] 


456 ; Brown v . Jones (1744), 1 Atk. 188 : Worsley v, 
Granville (1761), 2 Ves. Sen. 331: Xanid. Mansell v, 
Mansell (1757), Wilm. 36; Rogers v, Karl (1757), Dick. 
295. 


1666. Recovery-’- 1 Transposition of names.] — 
Recovery amended by transporting the Christian 
name of the demandant. — Shepherd v, James 
(1812), 4 Taunt. 226 ; 128 E. R. 815 . 

1667. .] — Recovery amended by trans- 

posing the names of demandant & tenant. — 


AMILTON v . F artier (1881), 8 Bing. 10 ; 1 Moo. 


& S. 43 ; 1 L. J. O. P. 5 ; 131 E. R. 303. 

Bonds.] — See Bonds, Vol. VII., p. 184, Nos. 225, 
226. 


Sub-sect. 8. — Reference to Collateral Docu- 
ments & Counter Parts. 

1668. Collateral documents — Second bond secur- 
ing same debt as first.] — A. having been indebted to 
the estate of B. in a sum of money, but from which 
he had been discharged under a commission of 
bkpt., voluntarily executed to C., the widow of B., 
a bond- for the payment of part of such debt, for 
the use of herself & children, but at her disposal. 
Two years afterwards A. executed to C. another 
bond for the payment of the remainder of such 
'debt, for the use & benefit of herself & children 
only, in what proportions among the latter she 
may think proper to direct, but for no other use, 
purpose or Intent whatsoev* r. Though generally 


speaking, an instrument must be construed by the 

S ro visions contained in it, & not by ^anything 
ehors, yet, under the circumstances of this case : — 
Held : the ct. might call the language of the second 
bond into aid in construing the effect of the first. — 
Fowler v. Hunter (1829), 3 Y. & J. 506 ; 148 
E. R. 1279, Ex. Oh. in Eq. 

1669. Lease — Instrument containing power 

to lease.] — Smith v. Doe d. Jersey, No. 724, ante . 

1670. Original draft.] — Where the 

landlord’s copy of an agreement contained a clause 
which was not in the tenant’s copy, the original 
draft signed agreement was looked at to ascertain 
the contract between the parties. — Ingleby v. 
Slack (1890), 6 T. L. R. 284. 

1671% Counterparts — Lease.] — The rule that 
where there is a discrepancy between the habendum 
& the reddendum in a lease the habendum is to 
prevail does not apply to cases where it appears 
upon the face of the deed that the habendum is 
wrong. & the rule that where there is a dis- 
crepancy between the lease & the counterpart the 
lease is to prevail does not apply when the mistake 
is clearly in the lease. — Burchell v. Clark (1876), 
2 C. P. D. 88 ; 46 L. J. Q. B. 115 ; 35 L. T. 690 ; 
42 J. P. 132 ; 25 W. R. 334, C. A. 

Annotations , Apld. Matthews v. Smallwood, [1910] 1 Ch. 
777. Held. Ingleby t>. Slack (1890), 6 T. L. R. 284. 

1672. .] — A patent ambiguity in a 

lease may be explained by a reference to the 
counterpart. — Matthews v, Smallwood, [1910] 
1 Ch. 777 ; 79 L. J. Ch. 322 ; 102 L. T. 228. 

Annotations Mentd. Hurd e. Whaley, U9181 1 K. B. 448 ; 
Davenport v. Smith. [1921] 2 Oh. 270 ; Atkin v. Rose, 
[1923] 1 Ch. 522 ; Fuller’s Theatre & Vaudeville Co. v. 
Rofe, [1923] A. C. 435. 


O'Donnell v. Ryan (1854), 4 I. C. 
L. R. 44.— IR. 

e. .] — Deeds are to he read in 

. their grammatical & ordinary sense, 

8c, the ot. should not transpose the 
words of a clause, unless It is absurd, 
or repugnant to, or Inconsistent with 
the rest of the deed. — Clements v. 
Henry (1859), 10 I. Oh. R. 79.— IR. 

f. Second habendum transposed to 
be read first.] — By a patent from tho 
Crown, after a recital of one J. L. 
having contracted for the purchase of 
certain land from the Crown lands 
department at a price specified, the 
land, in consideration of the payment 
of said sum by J. L., was granted “ to 
the said J. L. upon the conditions 
below stated,'* etc. : *‘ To have 8c to 
hold to the said J., L. tor the use & 
benefit of herself 8c children, Margaret, 
Robert 8c Mary, their heirs & assigns 
for ever. 8c also to have & to hold the 
said paroel or tract of land hereby 
granted," etc., “ unto tho said J. L. 
upon the conditions -above stated, her 
heirs 8c assigns for ever '* : — Held : 
in order to carry out the intent of the 
Crown the sooond habendum must bo 

** transposed. 6c read as the first 6c 
thereby a fee simple under the Statuto 
of Uses was created in J. L„ 6c her 
three children named, as the grantees 
of the first use declared. — Long v. 
' Anderson (1880), 30 C. V. 516. — 
CAN. 

PART III. SECT. 5, SUB-SECT. 3. 

r. Collateral documents — M ortgage 

— Separate deed of covenant] — A mtge. 
of a brewery ot an hotel held upon 
** a lease contained a covenant by the 
mtgor. that during the oontlnuanoe 
of the lease he would deal exclusively 
with the xntgee.* At the same time 
as this mtge. was executed the mt&or, 
executed a separate deed ot covenant 
to the same effect ; — Held : in deed of 
eovenant 8c the mtge. were both parts 
ot one transaction 8c were to be read 
as if in the same deed, — P erth 


Brewery Co. v. Sims (1903), 3 W. A. 
L. R. 24.— AUS. 

h. Special agreement excluding 

covenant in conveyance. ] — Pltf . declared 
on covenants for seisin 6c quiet enjoy- 
ment in a conveyance of land, alleging 
as a breach tho prospective claim for 
dower of deft. *s wife. Deft, by his 
plea set up a special agreement with 
pltf., by which the claim for dower 
was excluded from the operation of 
the covenants, & provided for by a 
certain bond. Qu . .* whether, taking 
the bond 6c award together as one 
instrument, the covenant might not 
be read as containing an exception of 
the claim for dower. — Thornhill v. 
Jones (1854), 12 U. C. R. 231.— CAN. 

k. Preliminary contract ex - 

laming term in final agreement .}-— A 
ond containing the agreement be- 
tween the parties, in pursuance of 
which the conveyance appeared to 
have been made, defined “ high- 
water mark " to be •• where the water 
has already or may hereafter be flowed 
for mill conveniences or other 
machinery " : — Held : the language 
ot the deed was explained by thebond 
6c high-water mark was the line 
to which the water was flowed for 
the purposes therein mentioned. — 
Grahame v. Brown (1862), 12 G. P. 
418.— QAN. 

A 1- Trust deed — WiU.] — A 

trustee having executed, on the same 
date with his trust deed, a will disposing 
of the rest of his property : — Held : the 
terms of the will might be looked at 
in order to explain the trust-deed. — 
Campbell v. Campbell op Melfort’s 



m. Counterparts — Conveyance .] — 
The question was whether there was 
the offer of one performance for 
another, 6C whether the oontinnous 
performance of services on the one 
side was the presupposition of the 
continuous ejrfstenoe of a gift on the 
other, or whether there was a mere 


gift with the charge upon it, the primary 
intent being to give : — Held: this 
was a question of construction, 6c 
taking the agreement 6c counterpart 
together, there was clearly a covenant 
for the hereditary performance of the 
services. — Kachur Surra ya v. Bengal 
S ant app ai y A (1872), 7 Mad. 167. — 
IND. 

n. .) — Though provisions for 

payment by instalments 8c of the whole 
amount in default of instalments were 
contained in a counter-deed signed 
only by the transferee of the land : — 
Held : they were equivalent to a 
covenant by tho transferor so to repay, 
because the two documents being parts 
of one transaction, both parties were 
bound by or could take advantage of 
every stipulation. — Ramayya v. Krisr- 
namma (1899), I. L. R. 23 Mad. 114. 
—IND. 

o. Marginal note.] — By referring 
to the mtge. in the receipt in the 
margin of a mtge. deed deft, had made 
the receipt part of the mtge., 8c it 
clearly showed him to be the mtgr., 
8c that possession of the deed by pltf. 
delivered to him by deft. 8c the acknow- 
ledgment in the receipt showed pltf. 
to be the mtgee. — McDonald v . 
Clarke (1870), 30 U. C. R. 307.— 
OAN. 

p. .] — Upon a proper con- 

struction of a contract pltfs. were to be 
discharged from liability if prevented 
from performance by any of the causes 
specified in a marginal note to their 
letter of acceptance. — Algo a Milling 
Co., Ltd. v, Arkell 8c Douglas, 
[19181 App. D. 145.— 8. AF. 

q. Prior deed of similar nature.) — 
A party who was served heir of line to 
the grantor of an entail 8c trust-deed, 
was not prevented from reducing them 
by the existence of a prior entail 8c 
trust-deed, under which he was called 
as an heir of entail, but excluded from 
possessing during his life. — Duff v. 
Fife*b (Earl) Trustees (1823), l 
81*. So. App. 498.— SOOT* 



Part III.— Interpretation op Deeds and Non-Testamentary Instruments. 357 


l 


Sub-sect. 4. — Documents partly Printed and 
Partly Written* 

1673* Written words prevail — In ease of incon- 
sistency — Policy of assurance.] — Robertson v. 
French, No. 626, ante. 

1674 , .] — The ordinary & 

general rule in the case of a policy of insurance of 
course is, that we must take the policy as we find 
it ; it is in a printed form, with written parts 
introduced into it, & we are to take the whole 
together, both the written & the printed parts. 
And although it has been said that we ought to 
bestow no more attention on the written parts 
than on those printed parts which are alike in the 
common form of policies of insurance, there is no 
doubt that we do, & ought to make a difference 
between them. The part which is actually & 
specially inserted in a printed instrument is 
naturally more in harmony with what the parties 
are intending than the other parte although it 
must notbe used so as to reject the residue (Black- 
burn, J.). — Joyce v. Realm Insurance Co. 
(1872), L. R. 7 Q. B, 580 ; 41 L. J. Q. B. 356 ; 
27 L. T. 144 ; 1 Asp. M. L. C. 390. 

1075 , .] — A policy of reinsur- 

ance was in the form of an ordinary Lloyd’s 

olicy, containing in print the usual undertaking 

y the assurers to contribute to suing & labouring 
charges. It also contained in writing the following 
clauses : “ Being a reinsurance subject to the 

same clauses & conditions as the original policy 
& to pay as may be paid thereon 99 ; “ No claim 

to attach to this policy for salvage charges.” 

“ If I am right in supposing as 1 do that “ salvage 
charge ” is an equivalent for suing & labouring 
expenses, then the printed clause & written 
clause are inconsistent & the latter must prevail 
(Blgham, J.). — Western Assurance Co. of 
Toronto v. Poole, [1903] 1 K. B. 376 ; 72 

L. J. K. B. 195 ; 88 L. T. 362 ; 9 Asp. M. L. C. 
390 ; 8 Com. Cas. 108. 

Anrujiaiione : — Mentd. Crouan v. Stanicr, [1004 J 1 K. B. 87 : 

Street v . Royal Exchange Assoe. (1914), 111 L. T. 235 ; 

British Dominions General Insce. v. Duder, [1915] 2 K. B. 

394. 

See, generally. Insurance. 

1570 , Bill of lading.] — G lynn v . 

Margetson & Co., No. 1607, ante. 

1677. Charterparty.] — Defts. char- 
tered a vessel from pltfs. to convey a cargo of coal 
to Spezia. The charter provided in a printed 


clause that in case of strikes, lock-outs, civil 
commotion, or any other causes beyond the control 
of the consignees which should delay discharging 
such time should not count in the unloading. The 
charter also contained a written clause whereby 
the charterers guaranteed, notwithstanding con- 
gestion caused by the European war, to pay de- 
murrage if a certain number of tons were not 
discharged per day. The unloading was delayed 
by congestion owing to the war, & the owners 
brought an action against the charterers for 
demurrage : — Held : the written clause overruled 
the printed clause, & even if it did not the rule of 
ejuadem generis prevented the “ other causes ” 
mentioned in the printed clause from including de- 
lay caused by too much business. — Hadjipateras 
v. Wkigall (S.) & Co. (1918), 34 T. L. R. 360. 

1678. Effect given to both provisos — Where 
consistent reading possible.] — Defts. were char- 
terers of a steamship engaged in the Mediterranean 
trade, & had ship’s agents or consignees at the 
ports of call. It is the custom for a ship’s agent 
or consignee to sign bills of lading instead of the 
master, & no difference is recognised in trade 
usage between the efficacy of his signature & that 
of the master. Defts.* agents at Genoa signed a 
bill of lading for manganese, shipped in bulk & 
not weighed at the time of shipment, which de- 
scribed the manganese as of a certain weight, but 
contained in print the words, “ weight, contents, 
& value unknown.” Pltf. was assignee for full 
value of tliis bill, & the whole of the manganese 
shipped was, on the arrival of the ship, delivered 
to him, but was found to be short of the weight 
stated in the bill. In an action brought by him 
to recover damages for non-delivery of the full 
weight : — Held: (1) the printed words controlled 
the statement of weight ; (2) defts. were not 

bound by the signature of their agents to a bill 
of lading for a greater quantity than was actually 
shipped. — Jessel v. Bath (1867), L. R. 2 Exch. 
267 ; 36 L. J. Ex. 149 ; 15 W. R. 1041. 

Annotations: — Ab to (1) Retd. Lebeau r. General Steam 
Navigation Co. (1872), L. 11. 8 C. P. 88 ; Hogarth Shipping 
Co. t\ Blyth, Greeno, Jourdain, [1917] 2 K. B. 534 ; New 
Chinoso Antimony Co. v . Ocean S.S Co., [1917 J 2 K. B. 
604. Ab to (2) Consd. Hogarth Shipping Co. v. Blyth, 
Greene, Jourdain, [19171 2 K. B. 534. Retd. Brown v. 
Powell Duffryn Steam Coal Co. (1875), L. It. 10 C. P. 
562 ; Thonnan v. Burt, Boulton (1886), 50 L. T. 349. 
Generally, Mentd. The Ida (1873), 29 L. T. 623, n. ; Parsons 
v. New Zealand Shipping Co., [19001 1 Q. B. 714. 

See, generally, Shippino & Navigation. 


PART III. SECT. 5, SUB-SECT. 4. 

1673 i. Written words prevail — 
In case of inconsistency .] — In con- 
struing a contract containing torms, 
some of which are in wilting & others 
printed in a common form, if there is 
any doubt as to the meaning of the 
whole, greater weight should be given 
t° the written portion, inasmuch as it 
embodies the language & terms 
selected by the parties themselves as 
best Buited to express their meaning. — 
^ t £ergerson (1»09), 8 C. L. R. 


,1673 11 . .] — Sutton v. Cart 

(1916), 16 S. R. N. S. W. 254.— AUS. 

1673 ill. .]— Pltf. brought 

notion to reoover possession of lease- 
hold premises for breach of covenant 
to pay taxes. The lease was in the 
short form 9c contained in the printed 
zorm a covenant ” to pay taxes." 
mere was also a later covenant in 
writing “ to pay taxes on any building 
that be, the lessee, may hereafter see 
» to erect.” The trial judge found 
that the first covenant. In print, had 
been retained in the lease by mistake : 

the lease should be rectified 
hjr striking out the printed words ” & 
Booth *. Callow 
IS B. C. R. 499.— CAN. 


1673 iv. .] — Where a con- 

tract is partly printed & partly written, 
& there is a conflict between the 
printed & written part, the written 
part must bo taken to control the 

S rintod part. — Carlisle v. Nuthmuli 
rowLUCKKE (1864), 2 Hyde, 242. 

— IND. 

1678 v. .] — Hally v. 

MoDutf, [1922] N. Z. L. R'. 1180.— 

N.Z. 

1673 vi. Policy of assur- 

ance. I — A condition clause written 
across the face of a marine policy of 
insurance must prevail over the printed 
parts of the policy which are at variance 
with it. — Meagher v. Home Insur- 
ance Co. (1861), 11 C. P. 328.— CAN. 

1673 vii. . P- The blank 

In the body of a printed form of a 
marine policy of insurance was filled 
up with the words, in writing, ” on 
colonial produce as per bill of lading. 
Warranted free from average unless 
general.” In the conditions in the 
printed memorandum following, 
oertain provisions were made about 
wool 9c cotton, 9c then the following 
printed words occurred : ” 9c all other 
goods or merchandise, except live- 
stock, are warranted free from average 


unless general or tho ship ho wrecked ” ; 
— Held : tho written 9c printed matter 
could not bo taken as cumulative, but 
must be treated as so discrepant that 
the written matter must prevail, as 
expressing the immediate intention of 
tho contracting parties, 9c therefore 
that the assured could not recover for a 
partial loss on the wreck of the ship. — 
Belcher v. Southern Insurance Co., 
Ltd. (1872), 2 C. A. 59.— N.Z. 


r. Blank left in printed form — 
Presumption of intention not to take 
effect. }-—Whero a printed form of 
agreement contains a space which it Is 
necessary to fill up In order to make an 
effective contract, k where the parties 
intentionally leave this space a blank, 
they must bo taken as meaning that 
the clause is not to take effect.— 
Canadian Port Huron Co. v . Fair- 
child (1910), 3 Sask. L. R. 228.— 
CAN. 


s. Printed words in margin — Form 
part of contract.] — A contract partly 
written 9c partly printed, on a 
form usually employed by defts., con- 
tained printed words in the margin : — 
Held : these words formed part of the 
contract. — D ickinson 9c Fisher v. ’ 
Arndt 9c Cohn (1909), 30 N. L. R, 
172.— S. AF. 



368 


Deeds and Other Instruments. 


Sect* 5 . — Correction of error* by intrinsic evidence: 
Subsect* 5. Sects . 6 <fc 7 : Subject. l t A* (q).] 


StTB-SEOT. 6. 

See Mistake. 


-Mistake. 


Shot. 6. — DATE. 

Deed speaks from date of delivery.]— Part I.. 
Sect. 7, ante . 

Whether date essential — Part of deed.]— See 
Part I., Sect. 4, sub-sect. 4. 

1679. Whether date on document prlmft facie 
true date.] — Anon. (1809), 2 Brownl. 800; 128 
Ei E. 954. 

1680. .] — In an action by drawer against 

acceptor of a bill of exchange for £101, deft. 

S roved that he was under age when he accepted 
he bill. Pltf • then produced m deft, 's handwriting, 
purporting by its date to have been written after 
he came ot age, addressed to a third person, in 
these words : “ I request you to pay H.,” pltf., 
“ £101 at your earliest convenience after the date 
of this letter, from the money left me by my late 
grandfather, for which I have given my bill.” 
This letter was proved to have been delivered to 
pltf.’s clerk, but it did not appear when : — Held : 
the letter must, primd facie , be taken to have been 
written Sc issued at the time when it bore date ; & 
that, having been written after deft, came of age, 
Sc before the bill became due, it would support a 
count on a promise to >ay according to the tenor 
Sc effect of the bill. — Hunt v. Massey (1834); 5 
B. Sc Ad. 902 ; 3 Nev. & M. K. B. 109 ; 110 E. R. 
1025. 

Annotations: — Raid. Anderson v. Weston (1840). 6 Bing. 
N. O. 296. Mentd. Owen v. Waters (1830), 2 Gale, 208. 

1681. .] — In ejectment by mtgee. against 

assignee of the mtge. : — Held : a letter from 
mtgor. to mtgee. dated previously to the assign- 
ment was evidence against deft., Sc would be pre- 
sumed to have been written at the time of its 
date, until the contrary was shown. — Goodtitle d. 
Baker v. Milbgrn (1837), 2 M. & W. 853 ; Murp. 
Sc H. 207 ; 0 L. J. Ex. 209 ; 150 E. R. 1004. 

Annotation /— i Mentd. Williams v. Eyton (1858), 27 L. J. Ex. 
176. 

1682. .] — A written paper containing a 

statement of mutual accounts between a creditor 
Sc a bkpt. by whom it was signed & bearing date 
previous to the bkpey. is primd facie evidence as 
against the assignees, in an action brought by 
them against the creditor, that it was written at 
the time it bore date. — Sinclair v. Baggaley 
(1838), 4 M. Sc W. 312 : 1 Horn & H. 194 : 7 
L. J. Ex. 306 ; 2 .Tur. 083 ; 160 E. R. 1448. 
Annotations .-—-Folld. Anderson v. Weston (1840). 6 Bii 



1683. .1— In the absence of evidence to the 

contrary a bill of exchange must be taken to have 

PART m BEVrTt, ~ 

1679 L Date on document primd facie 
ten© date. J—Deft. distrained, on Mar. 25, 
lor a quarter** rent due by pit!., who 
brought an action of replevin. Sc put in 
evidence a deed from deft, to W.. 
conveying away the reversion, dated 
Mar, 1. The grantee in the deed, 
called bv pltf., proved that the deed 
was not delivered for some days, 
perhaps a fortnight or a month, after 
the date It bore. Sc daft said she did 
not know on what date she signed 
he deed, that it was some weeks after 


been issued at the time it bears date.-^-AKDBRSON 
v . Weston (1840), 6 Bing. N. 0. 290 ; 8 Scott, 
588 ; 9 L. J. 0. P. 194 ; 4Jur. 105 ; 133 E. R. 117. 
Annotations : — Oonsd. St Folld. Pot©* v. Glossqp (1648), 2 

Exch. 191. FoSaTAngell v. Woraley (1849), 12 L. T. O. S. 

428. Oonsd. Morgan e. Whitmore (1851), 6 Exoh. 716; 

Butler v . Mountgarret (1869), 7 H. L. Cas. 633. Rtfd. 

Davies v. Lowndes (1843), 6 Man. & G. 471 ; Roberta v . 

Bothell (1852), 22 L. J. O. P. 69. 

1684. .] — The date a letter bears is primd 

facie its true date. — Potez i\ Glossop (1848), 2 
Exch. 191 ; 154 E. R. 400. 

Annotations : — Folld. Angell v. Woraley (1849), 12 L. T. O. S. 

428 ; Malpas v. Clements (1850). 19 L. J. Q. B. 435. 

Oonsd. Morgan v. Whitmore (1851), 6 Exoh. 716; Butler 

v . Mountgarret (1859), 7 H. L. Gas. 633. 

1685. .] — The date which appears on the 

face of a document is primd facie its true date. — 
Malpas v, Clements (1850), 19 L. J. Q. B. 485 ; 
15 L. T. O. S. 343. 

Annotation: — Folld. Morgan v. Whitmore (1851), 6 Exoh. 

716. 

1680. .1 — Certain documents purporting to 

be a receipt of & a delivery order for the goods, in 
the handwriting of the bkpt., Sc dated as of the 
day of the sale, were delivered to a witness by the 
bkpt. after his bkpey., Sc about a month after the 
alleged sale. There was no evidence, independent 
of the documents themselves that they existed 
before the bkpey. : — Held : the documents were 
admissible as evidence of their existence at the 
time they bore date. 

It is to be presumed that primd facie a document 
is written at the time it bears date (Martin, B.). — 
Morgan v. Whitmore (1851), 0 Exch. 710 ; 20 
L. J. Ex. 289 ; 155 E. R. 733. 

1587 , .] — q u , . whether the date a letter 

bears is primd facie its true date. — Butler v. 
Mountgarrett (1859), 7 H. L. Cas. 033 ; 11 E. R. 
252. 

Annotation : — Mentd. R. v. Fanning (1866), 10 Cox, C. C. 411 

1688. Dominical year — Relation to year of 
reign.] — If certain figures are put after the day of 
a particular month which can be supposed to refer 
to the year of Christ, it shall be intended that it 
does refer to it. The cts. will take notice of the 
correspondence between the Dominical year Sc 
the year of any filing’s reign. Therefore a deed 
which really is dated according to the Dominical 
year only may be represented to bear date in the 
year of the reign of the King with which that 
Dominical year corresponds. — Holman v. Burrow 
(1702), 2 Ld. Raym. 791, 794 ; 2 Salk. 058 ; 92 
E. R. 28, 30. 

Annotation .‘—Mentd. Waugh v. Bussell (1814), 1 Marsh. 214. 

1689. Date referred to In body of deed — Whether 
day of date or of delivery.] — Where a deed has no 
date, or an impossible date, as Feb. 30, & in the 
deed reference is made to the date, that word must 
be construed delivery, but if it has a sensible date, 
the word date occurring in other parts of the deeds, 
means the day of the date Sc not of the delivery.— 
Styles v . Wardle (1826), 4 B. Sc 0. 908 ; 7 Dow. 


Mar. 


•« it that tba grants* bad not on 
26 got po ss s w to m 4S 


taaaat t~*~Sekt i 




jew* 


sumption arising from the date of the 
deed had been rebutted. Sc It was the 
duty of pltf. to establish the fact of tlm 
delivery of the deed before the date or 
the distress . — Meagher v, Coleman 
(1880), 1 R. Sc G. 271.— CAN. 

> — Whether extrinsic evidence 
admissible . }— A new trial was granted 
in ejectment with costs to abide the 
event, when* there was reason to do lbt 
upon the evidence whether the deed 
under which pltf. olaimed was not 
executed after the issuLur of the writ— 
Bor naav. Benson (1861), 21 17. O. R. 
148.— CAN. 

The party founding 


on a document is bound to suppon 
or adminiculate its date, which h< 
may do by facts Sc circumstances of ar 
indirect nature. Sc the deed Itself Sc th< 
date expressed in it, are pot to b< 
thrown out of consideration. — W addei 
TUW AJDDEL 8 TRUSTEES (1845), 7 Dunl 
<CU Of Sew.) 605, 1017 ; 17 So. Jur 
54$. — SCOT. 

b. Bxtrinrte evidence as to date - 
Whether odmtesftte.}— In a suit U 
recover possession of lmmovabli 
property nnder a grant from tto 
Kaiaof P* on the ground that the gran 
was Prior In time jb the grant from th 
“ under which deft* 

it was found that i 
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; By. K. B. 507 ; 107 E. B. 1207 ; sub nom. 
Vardbn v » Styles, 4 L, J. O. S, K. B. 81. 

nnotation : — Refd. Buckeridge v. Flight (1826), 6 

L. J. O. S. K. B. 21. 

1690. PasO made in leap year — Meaning of next 
9th February.] — An indenture having been made 
>n Aug. 29, 1882, being leap year, the words 
'eb. 29 then next ensuing were construed to mean 
Vb. 29 in the next leap year. — Chapman v . 
Ieecham (1842), 8 Q. B. 723 ; 3 Gal. & Dav. 71 ; 
2 L. J. Q. B. 42 ; 0 Jur. 908 ; 114 E. R. 883 

.nnotations : — Mentd. Pollitt v. Forrest (1847), 11 Q. B. 
949 ; Brown v. Metropolitan Counties, eto., Soc. (1859), 1 
E* Sc E. 832* 

1691. Computation of time — Whether day of 
xecution included.] — A lease habendum , from 
enceforth, includes the day of the making ; & a 
aase habendum from the day of the date excludes 
he day of the date. — Cornish v . Oawsy (1848), 
Jeyn, 75 ; Sty. 118 ; 82 E. R. 923. 

nnotation : — Reid. Pugh v. Leeds (1777), 2 Oowp. 714. 

1692. Habendum ” from henceforth.”] 

—Mercer v . Oghlvib (1790), cited in 15 Ves, at 
. 254 ; 33 E. R. 751, H. L. 

nnotation : — Retd. Lester v. Garland (1808), 15 Ves. 248. 

1698. Whether day of date included.] — 

Cornish v. Cawsy, No. 1891, ante . 

1694. .] — By a settlement dated 

'ay 13, 1892, real estate was conveyed to two 
mstees on trust that during a term of 21 years 
*om the date of the settlement they or the survivor 
■ them or other the trustees or trustee for the 
ate being thereinafter referred to as “ the said 
istees or trustee,” should made certain payments, 
that “ at the expiration of the said term of 21 
>ars ” “ the said trustees or trustee ” should sell 
,ie property : — Held : the term of 21 years deter- 
mined & the trust for sale arose, at the same 
lentical moment ; on the construction of the deed 
’ie day of the date was included in the term ; & 
le trust for sale was therefore valid & effectual. — 
Ingijsh v. Cuff, [1914] 2 Ch.'370 ; 83 L. J. Ch. 
50 ; 111 L. T. 751 ; 30 T. L. R. 699 ; 68 Sol. Jo. 


1696. Habendum from day of date.] — 

Cornish v. Cawsy, No. 1091, ante . 

1696. Vesting of interest — Delivery after date 
xpressed — Reference back to date.] — Under a 
ower to demise for 21 years in possession, & not 
i reversion, a lease dated in fact on Feb. 17, 1802, 
abendum from Mar. 25 next ensuing the date 
lereof, is good if not executed & delivered till 
iter Mar. 25, for it then takes effect as a lease in 
ossession with reference back to the date actually 
xpressed. — Dob d. Cox v. Day (1809), 10 East, 
27; 103 E. R. 838. 


1697. Extrinsic evidence as to date — Whether 
Imlsslble — To prove execution subsequent to date 
ted.]— Howard’s Case (1688), Owen, 138 ; 74 
R. 958. 


notation .—-Reid. Garrick v. Williams (1811), 8 Taunt. 540. 


1698 . .] — Campbell v. Leach 

(1775). Amb. 740 ; 27 E. R. 478, L. 0. 

Annotations: — Mentd. Med win v. Sandham (1789), 3 Swan. 

App. 685 ; Re Smyth, Ex p. Smyth (1818), 1 Swan. 337 ; 

Morgan v Milman (1852), 10 Hare. 279 : Daly v. Beckett 

(1857), 24 Beav. 114 ; Oleggv. Rowland (1866), L. R. 2 Eq. 

160. 

1699 . .] — The question, on a 

plea of insolvency, being, whether the debt was 
contracted before the final order, a deed given at 
the time by way of security being dated before the 
order, parol evidence on part of pltf. to explain 
this, & to show that the real date of the transaction 
was later, was admitted, he not being a party to 
the deed, although drawn & attested by his agent 
in the business. — E dwards v. Philips (I860), 2 
F. & F. 102, N. P. 

1700. To show that date incorrect.] — 

Garrick v. Williams (1811), 3 Taunt. 540 ; 128 
E. R. 214. 

Annotations : — Coned. R. v. Hopper (1817), 3 Prioe, 495. 

Mentd. De Ponthieu v. Pennyfeather (1814), 5 Taunt. 634. 

1701 . To supply missing date.] — The 

day upon which an acknowledgment was taken, 
which was left blank, permitted to be supplied by 
affidavit. — L ane v . Pewtriss (1812), 4 Taunt. 
589 ; 128 E. R. 401. 

1702. .] — Davis v. Jones, No. 

1450. ante. 

1703. Acknowledgment of debt.] 

— Where a letter acknowledging the existence of 
a debt, which was produced for the purpose of 
taking the case out of Stat. limitations, did not 
contain any date : — Held : the time when the 
letter was written might be supplied by parol 
evidence. — E dmunds v . Downes (1834), 1 Or. Sc M. 
469 ; 4 Tyr. 173 ; 3 L. J. Ex. 98. 

Annotations : — Reid. Hartley v. Wharton (1840), 11 Ad. Sc 

El. 934 ; MoGuffle v. Burleigh (1898), 78 L. T. 264 ; 

Mowbray v. Appleby (1899), 80 L. T. 805. Mentd. 

Evans v. Nicholson (1875), 32 L. T. 778. 

1704. Reference to deed of specified date — Two 
deeds bearing same date.]— W adeson v. Richard- 
son (1812), 1 Ves. & B. 103 ; 35 E. R. 40. 


Sect. 7.— WHEN INSTRUMENT IS VOID FOR 
UNCERTAINTY. 

Sub-sect. 1. — Uncertainty removable by 
Election. 

A. When Election may be made. 

(a) In General . 

Mode of performance of contract-r-Alternative 
promises.] — See Contract, Vol. XII., pp. 305, 300, 
Nos. 2515-2525. 

1705. Grant of one of definite things — “ One of 
my horses.”] — In an action for waste for cutting & 
selling trees, defts. pleaded a bargain & sale to 
them of all those trees growing in & upon the lands, 


at waa dated M 25th Falgoon in th( 
" ’.—Held : the meaning of th< 
•ds “in the year 16“ might, foi 
purpose of showing it to be c 
sument more than 30 years old, hi 
own by reference to another gram 
uea by the same officer, from whicl 
*$*•**1 that the “ year 37 “ meant 
37th y ear of the Raja of P., & that 
^ ^wweponded with 1186 B.8.— 
Coal Co., Ltd. v. Gonese 
■ktnimw Banebjkb (1881), 9 C. L. R 
i hid. 

5; "TT- — A lease bore date 

Sr * 7 * tram May 1 ther 

SUIT'S""®?- •*iAanoe was ad 
tor the purpose of showing 
»tthe lease was execrated cm Hay 1, 
Aongh the tenant had stated, in 


his answer in a suit in chancery 
brought to Impeach the lease, that it 
had been " executed ” on Mar. 27. — 
Jack d. Wheatley v. Creed (1828), 2 
Hud. Sc B. 128.— IR. ^ 

6. .] — The memorial of 

a deed lodged in the Registry Office 
omitted to state the day of the month 
when the deed was dated. As there 
was evidence outside the deed Itself, 
that the day of the month had been 
Inserted in it when it was executed : — 
Held : it qpuld not be preenmai that 
the deed corresponded with the state- 
ment of it in the memorial. Sc had no 
date, when they were produced to the 
Registrar.— Jfe Mowshll (1856), 5 

I. Ch. R. 529. — IR. 
e. .] — Save in oertain 


exceptional circumstances, the ct. may 
consider the real date of the execution 
of an instrument, when that date is 
different from the date appearing by 
the Instrument itself. — Re Maher Jfc 
NUOBNT’a CONTRACT, 11910] 1 L R. 
167.— IR. 

PART III. SECT. 7, SUB-SECT. 1.— 
A. (a). 

f. Grant of land— Defined as to 
position— Indefinite in amount.}— R. 
gave a bond to B. to convey to B. a 
water privilege on lot 17, Sc to convey 
also so much land as he might require 
tor the purpose of mak ing 
for erecting buildings on 
rate of £10 per acre :• 
selection of such land must be mad e 


■ a raceway or 
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Sect. 5. — Correction of errors by intrinsic evidence: 
Su b -sec t. 5. Secfa. 0 7 ; Sub-sect. 1 , A . («).] 

Sub-sect. 5. — Mistake. 

See Mistake. 


Sect. 0. — DATE. 

Deed speaks from date of delivery.] - See Part I., 
Sect. 7, ante . 

Whether date essential — Part of deed .] — Sec 
Part I., Sect. 4, sub-sect. 4. 

1679. Whether date on document prima facie 
true date.] — Anon. (1609), 2 Brownl. 300 ; 123 
30. It. 051. 

1680. .] — Jn an action by drawer against 

acceptor of a bill of exchange for £101, deft, 
proved that lie was under age when he accepted 
the hill. Pltf. then produced in deft.’s handwriting, 
purporting by its date to have been written after 
he came of age, addressed to a third person, in 
these words : “I request you to pay II.,” pltf., 
“ £101 at your earliest convenience after the date 
of this letter, from the money left me by my late 
grandfather, for which 1 have given my bill.” 
This letter was proved to have been delivered to 
pltf.’s clerK, but- it did not appear when : — Held: 
the letter must, prima facie , he taken to have been 
written A& issued at, the time when it bore date ; A 
that-, having been written after deft, came of age, 
Ar- before the bill became due, it- would support a 
count on a promise to pay according to t he tenor 
Ac effect, of the bill.- Hunt r. MwSSEY (1834), 5 
B. Ac Ad. 002 ; 3 Mev. Ac M. Jv. B. 109 ; 110 E. K. 
1025. 

Annotations : - Refd. Anderson r. Weston (1810). G Bing. 

N (/. 296. Mentd. Owon v. Waters (183(5), 2 dale, 208. 

1681. — . | — 1 ii ejectment by mtgee. against- 
assignee of the mt-ge. : — Held : a letter from 
mtgor. to mtgee. dated previously to the assign- 
ment- was evidence against- deft.., Ac would be pre- 
sumed to have been written at the time of its 
date, unt il t he cont rary was shown. -Goodtitle d. 
Baked v. Milburn ( 1 s;;7 ), 2 M. Ac W. S53 ; Murp. 
At 11. 207 ; 0 B. J. Ex. 200 ; 150 E. K. 1001. 
Annotation Mentd. Williams v. Evton ( 1 85 S), 27 L. J. Ex. 

J 7 0. 

1682. - .] -A written paper containing a 

statement, of mutual accounts between a creditor 
Ac a bkpt . by whom it- was signed A: bearing date 
previous to the bkpev. is primtt facie evidence as 
against the assignees, in an action brought- by 
them against the creditor, that it- was writ, ten at 
the time it- bore date. Sinclair r. Baggaley 
( 1838), 1 M. & W. 312; 1 Born Ac II. 10] ; 7 
I„ J. Ex. 305 ; 2 .lur. 083 ; 150 E. It. Ills. 

Annotations: — Folld. Anderson r. Weston (1S10), G Bing. 

N. C. 296 ; I 'oUt/i r. GIossop (ISIS), 2 F.vcti. MIL; Angel l 

v, Worsloy (1819), 12 L. T. (). S. 428. Refd. Gibson v 

King (IS 12). (Jar. A' M. 458. Mentd. Poo d. Clarke r. 

Stillwell (1838), S A<1. & El. 646. 

1663. .| — In the absence of i \idenee to the 

contrary a bill of exchange must- Lx 1 taken to have 


been issued at the time it bears date. — Anderson 
v . Weston (1810), 6 Bing. N. C. 296; 8 Scott, 
583 ; 9L.J. 0. P. 194 ; 4 Jur. 105 ; 133 E. B. 117. 
Annotations : — Consd. & Folld. Potcz v. GIossop (1848), 2 
Exch. 191. Folld. Angell v. Worslcy (1849), 12 L. 1 . O. fe. 
428. Consd. Morgan v. Whitmore (1851), G Excli. 716; 
Butler v. Mount garret (1859), 7 II. L. Cas. 03.1. Refd. 
Davies v Lowndes (1843), 6 Man. & G. 471 ; Huberts v. 
Bothell (1852), 22 L. J. C. P. 69. 

1684. .] — The date a letter bears is prima 

facie its true date. — P otez v. Glossop (1848), 2 
Exch. L91 ; 154 E. B. 460. 

Annotations : — Folld. Angell v. Worsloy (1849), 12 L. T. O. S. 
428 ; Malpas v . Clements (1850), 19 L. J. Q. B. 43o. 
Consd. Morgan v. Whitmore (1851), 6 Exch. 716; Butler 
v. Mountgarrut (1859), 7 H. L. Cas. 633. 


1685. .] — The date which appears on the 

face of a document is primd facie its true date. — 
Malpas Clements (1850), 19 L. J. Q. B. 435 ; 
15 L. T. O. 8. 343. 

Annotation : — Folld. Morgan v. Whitmore (1851), 6 Exch. 
716. 


1686. .] — Certain documents purporting to 

be a receipt of & a delivery order for the goods, in 
the handwriting of the bkpt., Ac dated as of the 
day of the sale, were delivered to a witness by the 
bkpt. after his bkpey., Ac about a month after the 
alleged sale. There was no evidence, independent 
of the documents themselves that they existed 
before the bkpey. : — Held : the documents were 
admissible as evidence of tlieir existence at the 
time they bore date. 

It is to he presumed that primd facie a document 
is written at the time it bears date (Martin, B.). — 
Morgan v. Whitmore (1851), 6 Exch. 716; 20 
L. J. Ex. 289 ; 155 E. B. 733. 

1687. .] — (Ju. : whet her the date a letter 

bears is primd facie its true date. — Butler v. 
Mountgakrett (1859), 7 II. B. Cas. 633 ; I 1 E. B. 
252. 


Annotation : — Mentd. It. v. Fanning (I860), 10 Cox, C. (J. 4 11 


1688. Dominical year — Relation to year of 
reign.) --If certain figures are put after t-lie. day of 
a particular mont h which can be supposed to refer 
to the year of Christ, it shall be intended that it 
does refer to it. 'I 1 lie cts. will take notice of the 
correspondence between the Dominical year As 
t he year of any King’s reign. Therefore a deed 
which really is dated according to the Dominical 
year only may be represented to hear date in the 
year of the reign of the King with which that 
Dominical year corresponds. — Holman v. Burrow 
(1762), 2 Ld. Uaym. 791, 794; 2 Salk. 658; 92 
E. B. 28, 30. 

Annotation : — Mentd. Waugh v. Bussell (1814), 1 Marsh. 214. 

1689. Date referred to in body of deed —Whether 
day ol date or of delivery.) —Where a deed has no 
dates or an impossible date, as IV b. 30, A c in the 
deed reference is made to the date, that word must 
be construed delivery, but if it has a sensible date, 
the word date occurring in other parts of the deeds, 
means the day of the date A not of the delivery. — 
Styles r. Wakdlk (1825), 4 B. & C. 908 ; 7 Dow. 


PART III. SECT. 6. 

1679 i. Date on document primd fork 
true date. 1 — Deft, distrained, on Mar. 25, 
for u quarter's rent due by pltf., who 
brought an action of replevin, & put iu 
evidence a deed from deft, to W., 
conveying nwav the reversion, dated 
Mur. 1. The grantee in the deed, 
ealied by pltf.. proved that the deed 
was not delivered for some days, 
perhaps a fortnight- or a mouth, after 
l ho date it bore, deft, staid she did 
not know' on wiiat date she signed 
the deed, that it wtas some weeks after 
Mu-v. 1; that the grantee had not on 
Mar. 25 got possession, & pltf. was 
still her tenant : — Held : the pre- 


sumption arising from the date of the l 
deed had been rebutted, & it w T as the | 
duty of pltf. to establish the fact of the j 
delivery of the deed before the date of | 
the distress.- Meuuiek r. Coleman 
( 1880), 1 it. A CJ. *271.— CAN. I 

t. — — Whether extrinsic evidence j 
admissible.] — A new trial was granted j 
in ejectment with costs to abide the , 
event, where there was reason to do ibt , 
upon the evidence whether the deed j 
under which pltf. claimed was not 
executed after the issuing of the writ..— t 
Bartels v. Benson (1861), 21 V. C. 11. i 
143.— CAN. J 

a. J — The party founding i 


on a document is bound to support 
or adminiculate its date, which be 
nuiy do by facts & circumstances of an 
indirect nature, & the deed itself A: the 
date expressed in it, ure not to be 
thrown out of consideration. — W audel 
v. Wappel’b Trustees (1815), 7 Dunk 
(Gt. of Sess.) 605, 1017 ; 17 Sc. Jur. 
542.— SCOT. 

b. Extrinsic evidence as to date — 
Whether admissible.} —in a suit to 
recover possession of immovable 
property under a grant from the 
Raja of P. on the ground that the grant 
was prior iu time to the grant from the 
same grantor under wiiich defts. pro- 
fessed to hold, it was found that pltf. 'a 
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& Ity. K. 33. 507 ; 107 E. R. 1297 ; sub nom. 
Warden v. Styles, 4 L. J. O. S. K. B. 81. 
innotation: — Refd. Bucko rid go v. Flight (1826), 5 

7*. J. O. S. K. B. 21. 

1690. Deed made in leap year — Meaning of next 
29th February.] — An indenture having been made 
on Aug. 29, 1832, being leap year, the words 
Feb. 29 then next ensuing were construed to mean 
Feb. 29 in the next leap year. — C hapman v. 
Beecham (1842), 3 Q. B. 723 ; 3 Gal. A T)av. 71 ; 
12 L. J. Q. B. 12 ; 6 Jur. 908 ; 111 E. K. 083 
Annotations : — Mentd. Bullitt v. Forrest (1847), 11 Q. B. 

949 , Brown v. Metropolitan Counties, eLc., Soc. (1859), 1 

E. & E. 832. 

1691. Computation of time— Whether day of 
execution included.] —A lease habendum , from 
henceforth, includes the day of the making ; & a 
lease habendum from the day of the date excludes 
the day of the date. — Cornish v. Cawsy (IG18), 
Aleyn, 75 ; Sty. 118 ; 82 E. It. 923. 

Annotation : — Refd. Pugh ?*. Leeds (1777), 2 Cowp. 714. 

1692. Habendum “ from henceforth.”] 

— Mercer v. Ogilvte (1790), cited in 15 Ves. at 
p. 251 ; 33 E. R. 751, IL L. 

Annotation : -- Refd. Lester v. Garland (1808), 15 Vos. 218. 

1693. Whether day of date included.] — 

Cornish v. Cawsy, No. 1091, ante. 

1694. .] — By a settlement dated 

May 13, 1S92, real estate was conveyed to two 
trustees on trust that, during a term of 21 years 
from the date of the settlement they or the survivor 
of them or other the trustees or trustee for the 
time being thereinafter referred to as “ the said 
trustees or trustee,” should made certain payment s, 
&■ that “at- the expiration of the said term of 21 
years ” “ the said trustees or trustee ” should sell 
the proper!. y : — Held : t he term ol 21 years deter- 
mined A the trust, for sale arose, at the same 
identical moment ; on the construction of the deed 
the day of the date was included in the term ; A 
t he trust for sale was therefore valid & effectual. — 
English v. Cuff, [1911] 2 Ch. 370 ; 83 L. J. Ch. 
850 ; 11 1 L. T. 751 ; 30 T. L. H. 599 ; 58 Sol. Jo. 
0S7. 

1695. Habendum from day of date.] - - 

Cornish v. Cawsy, No. 1091, ante. 

1696. Vesting of interest — Delivery after date 
expressed — Reference back to date.] — Under a 
power to demise for 21 years in possession, A not 
in reversion, a lease dated in fact on Feb. 17, 1802, 
habendum from Mar. 25 next ensuing the date 
thereof, is good if not executed & delivered till 
after Mar. 25, for it. then takes effect .as a lease in 
possession wit h reference back to the date actually 
expressed. — D oe d. Cox v. Day (1809), 10 East, 
*27 ; 103 E. It. 838. 

1697. Extrinsic evidence as to date — Whether 
admissible- To prove execution subsequent to date 
stated.l — Howard’s Case (1588), Owen, 138; 71 
E. R. 958. 

Annotation : — Refd. Garrick v. Williams (1811), 3 Taunt. 540. 


1698. .] — Campbell v. Leach 

(1775). Amb. 740 ; 27 E. It. 478, L. C. 

Annotations: — Mentd. Medwin v. Sandham (1789), 3 Swan. 

App. C85 ; lie Smyth, Ex p. Smyth (1818), 1 Sw r an. 337 ; 
Morgan v Milman (1852), 10 Hare, 279 ; Daly u. Beckett 
(1857), 24 Beav. 114 ; Clegg r. Howland (1866), L. It. 2 Eq. 
J GO. 

1699. .] — The question, on a 

plea of insolvency, being, whether the debt was 
contracted before the final order, a deed given at 
the time by way of security being dated before the 
order, parol evidence on part of pltf. to explain 
this, & to show that the real date of the transaction 
was later, was admitted, he not being a party to 
the deed, although drawn & attested by his agent 
in the business. — Edwards v. Philips (1800), 2 
F. & F. 102, N. P. 

1700. To show that date incorrect.] — 

Garrick v. Williams (1811), 3 Taunt.. 540 ; 128 
E. R. 214. 

Annotations: — Consd. It. v. Hopper (1817), 3 Price, 495. 
Mentd. De Ponthiou v. Penny! outlier (1814), 5 Taunt. 634. 

1701 . To supply missing date.) — The 

day upon which an acknowledgment was taken, 
which was left blank, permitted to be supplied by 
affidavit. — Lane v. Pewtriss (1812), 4 Taunt. 
589; 128 E. R. 401. 

1702. .] — Davis v. .Tones, No. 

1 150. ante. 

1703 . Acknowledgment of debt.] 

— Where a letter acknowledging the existence of 
a debt, which was produced for the purpose, of 
taking the case out of St.at. Limitations, did not 
contain any date : — Held : the time when the 
letter was written might be supplied by parol 
evidence. — E dmunds v. Downes (1834), 1 Cr. & M. 
4*59 ; 4 Tyr. 173 ; 3 L. J. Ex. 98. 

Annotations : -Refd. Hartley v. Wharton (1840), 11 Ad. & 
El. 934 ; McU utile o. Burleigh (1898), 78 L. T. 201 ; 
Mowbray v. Appleby (1899). SO L. T. 805. Mentd. 
Evans v. Nicholson (1875), 32 L. T. 778. 

1704. Reference to deed of specified date — Two 
deeds bearing same date.] Wadeson v. Richard- 
son (1812), 1 Ves. &B. 103 ; 35 E. R. 40. 


Sect. 7.— WHEN INSTRUMENT IS VOID FOR 
UNCERTAINTY. 

Sub-sect. 1. — Uncertainty removable by 
Election. 

A. When Election 7 nay be made. 

(a) In General. 

Mode of performance of contract — Alternative 
promises.] — See Contract, Vol. XII., pp. 305, 300, 
Nos. 2515-2525. 

1705. Grant of one of definite things “ One of 
my horses.”) — In an action for waste for cutting A 
selling trees, clefts. pleaded a bargain & sale to 
them of oil those trees growing in A upon the lands, 


Krant was dated “ 25th Falgoou in tlio 
y< ar 16 ” Held : the moaning of tlie 
words “in the year 16” might, for 
the purpose of showing it to he a 
document more than 30 years old. bo 
shown by reference to another grant 
signed by the same officer, from which 
it appeared that the* “ year 37 ” meant 
the 37th year of the Raja of I\, & that 
it corresponded with 1186 B.S. — 
Equitable Coal Co., Ltd. r. Govesii 
CH17.VDKR Ba.VERJEE (1881), 9 C. L. It. 
276. — IND. 

c. .] — A loase boro date 

Mar. 27, habendum from May 1 then 
no . xt, . : — Scmble : evidence was ad- 
missible for the purpose of showing 
t “Jtt the lease was executed on May l, 
although the tenant had stated, in 


his answer in a suit in chancery 
brought to impeach the lcaso, that it 
had been “ executed ” on Mar. 27. — • 
Jack d. Wheatley v. Creed (1828), 2 
llud. & B. 128.— IR. 

d. .] — The memorial of 

a deed lodged in the Registry Office 


1 exceptional circumstances, the ct. may 
| consider the real date or the execution 
! of an instrument, when that date is 
j different from the date appearing by 
i the instrument Itself. -lie Maiikii & 
j Nugent's Contract, 11910 J 1 I. It. 
| 167.— IR. 


omitted to state the day of the month \ m ct rrr n ctir-QFCT 1 

when the deed was dated. As there PART III. SECT. 7, SUB-SECT. 1. 

was evidence outside tiie deed itself, | v '* 

that the duy of the month had been I f. Grant of land — Defined as to 
inserted in it when it was executed : — • | positum — Indefinite in amount.] — It. 
Held : it could not bo presumed that i gave a bond to B. to convey to B. a 
the deed corresponded with the slate- water privilege on lot 17, & to convey 

ment of it in the memorial, & had no j a ) HO H o much land as he might require 

date, when they were produced to the i for the purpose of making a raceway or 
Registrar. — He Monsell (1850), 5 j for erecting buildings on the lot at the 

I. Ch. It. 529. — IR. I rate of £10 per acre : — Held : the 

o. . ] — Bave in certain i selection of such laud must bo made 
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Sect . 7 . — When instrument is void for uncertainty : 
Su b -sect . 1 , A. (a) & (6) , B. <£- C. ; sub-sect. 2 .] 

which there might reasonably be spared : — Held : 
the bargain & sale alleged was void for uncertainty. 

If I give you one of my horses, although that be 
uncertain, yet by your election that may be a 
good gift (Dyer, O.J.). — Mervyn v. Lyds (1553), 

1 Dyer, 90 a ; 73 E. K. 195. 

Annotations Reid. Corbet's Case (1599), 2 Ami. 134; 
llerry v. Heard (1C32), Cro. Car. 212. Mentd. Hcrlakcn- 
den's Case (1589), 4 Co. Hep. 02 a; Slukeley v. Hutlor 
( 1 014), Hob. 168 ; Liford’s Case (1G15), 11 Co. Rep. 46 b. 

1706. Grant of land — Defined as to amount — 
Indefinite in position.] — IIungeufokd’s Case 
(1585), 1 Loon. 30 ; 71 E. It. 28. 

Annotations : — Refd. Suvill v. Bothell, [1902] 2 Ch. 523, 
Mentd. Doe d. Devine v. Wilson (1855), 10 Moo, P C. C. 
502. 

1707. — ------ - An incumbent* agreed 

to grant, at a future period, a lease of liis glebe, 
containing about 437 acres, except 37 acres thereof, 
which were not. specified: — Held: the contract 
was not* void for uncertainty, & the right of 
selecting belonged to the lessor, he having the first 
act. to do ; A. this right of selection must not be 
exercised oppressively, so as to interfere with the 
beneficial enjoyment of the rest of the farm. — 
Jenkins v. Green (No. J) (1858), 27 Boav. 437 ; 
28 L. J. Ch. 817 ; 23 J. J\ 503 ; 51 E. R. 172. 
Annotation : Refd. Savill v. Bothell, 11902] 2 Ch. 523. 

1708. Grant of right of way- Position not 
defined. | In 1878 the <1. W. Ey. Co. leased to the 
Met. Ey. Co. the northern part of a railway 
station for 100 years, together uMli a right of way 
from time to time k at all times >ver the southern 
part, of the station. The way was not definitely 
described ; it was never in fact used by the Met. 
Ey. Co. In 1807 the Met-. Ey. Co. desired to make 
use of 1 heir right of way : Held ; the right ot“ 
way was still valid Ac must, be defined by deft. co. ; 
failing them, by pills. — Metropolitan Ey. Co. 
v. Cheat Western By. Co. A London Corrn. 
(1000), 82 L. T. 151 ; (it J. 1*. 172 ; rcesd. on other 
grounds (1001), 81 h. T. 333. ( ’. A. 

1709. Grant of right to make a tunnel Position 
not defined. j A railway co. desired to purchase 
a strip of land for their line which cut in two the 
estate of C., k agreed that C. should be at. liberty 
to construct a tunnel under the proposed railway 
when* it. passed through the land. The point, at 
which t he tunnel was to be made was not. delined : 
— Jlvld : the provision as to the* site of the tunnel 
was not- too vague to be carried out. — S outh 
Eastern R\ . Co. v. Associated Portland 
Cement Manpfacti hers (1900), Ltd., 1 1910] 1 
Ch. 12; 79 L. J Ch. 150; 101 L. T. 8 05; 74 
J. J\ 21 ; 20 T. L. E. 01 ; 51 Sol. Jo. 80, C. A. 

Annotations Refd County Hotel & Wine Co. r. L. & N. W- 
R.\.. 1 19181 2 K. H. 251 . Mentd. Sharpe r. Dummt ilDll). 
55 Sol. Jo. 423, 

1710. Date of payment- Year fixed -Not day of 
month Necessity for reasonable notice.]- A cove- 
nant to pay money on the . . . day of . . a.d. 
1815, is not. void for uncertainty. 


Whatever the intention was when instructions 
were given for the deed the parties, when they 
executed it, chose only to fix the year for payment, 

<te to leave the day uncertain. Reasonable notice 
must be given of a day within the particular year ; 
k if deft, does not pay then, the breach will be 
complete (Denman. C.J.). — Godden v. Watts 
(1847), 9 L. T. O. 8. 218. 

1711. Grant operating in either oi two ways — 
Feoffment or confirmation.] — L ennatid’s Case 
( 1586), 2 Leon. 192 ; 74 E. E. 409. 

Annotation : — Mentd. Godfrey v. Saunders! (1770), 3 \Yils. 73. 

1712. Demise or bargain & saie.J — H ey- 

ward’s Case (1595), 2 Co. Rep. 35 a ; 2 And. 
202 ; 70 E. E. 489. 

Annotations : — Consd. Ropey h v. Crereton (1714-27), Gilb. 
Ch. 249 ; Dami v. Spurrier (1803), 3 Bos. & P. 399. Refd. 
Colt & Glover v. Coventry & Lichfield Bp. (1616), Hob. 
140; VaKpor v. Edwards (1701), 12 Mod. Rep. 658 ; 
Doc d. Berkeley v. York Arch bp. (1805), 2 Smith, K. B. 
166 ; Miller v. Green (1831), 8 Bing. 92 ; Haigh v. Jaguar 
(1817), 16 M. & W. 525; Hogan v. Hand (1861), 14 
Moo. 1*. C. C. 310. Mentd. West. v. Monson (1596), Cro. 
Eliz. 480 ; Fox's Cast; (1609), 8 Co. Rep. 93 b ; Stukeloy 
r. Butler (1614), Hob. 168; Dixon v. Harrison (1669), 
Vaugh. 30; Coultmuu v. Senhouso (1678), T. do. 105; 
Russell v. Stokes (1791), 1 Hy. Bl. 562 ; R. v. Bell (1822), 

1 h. J. O. S. K. 13. 42 ; The Harriott (184 2), 1 Notes of 
Cases, 613; Ilidgway v. Ward (1884), 14 Q. B. D. 110; 
Savill v. Bethell, 11902J 2 Cli. 523. 

1713. Grant or bargain & saie.J — A deed 

which may take effect either at common law, or, 
as a bargain k sale under the Statute of Uses, 
cannot, operate under the statute before election 
by the grantee.- Miller r. Green (1831), 8 Ding. 
92 ; 2 Or. A: .T. 112 ; 1 Moo. k 8. 199 ; 2 Tyr. 1 ; 

1 L. J. Ex. 51 ; 131 E. R. 330, Ex. Ch. 

Annotations : Refd. Haigh r. Juggur (1817). 16 M. & W. 
525. Mentd. Johnson r. Faulkner (1812), 2 Gal. it Dav. 
181; Doe d. Agar r. Brown (1853), 1 C. L. R. 1018; 
Hogan »\ Hand (1801), 11 Moo. P. C. C. 310; Mann, 
Crossman it Paulin r. Land Registry, I1918J 1 Ch. 202. 

1714. — When* a deed may operate 

in either of t wo ways, under the Statute of Uses or 
at common law, in pleading such a deed it will be 
considered to operate at common law unless ex- 
pressly averred that, by election of the parties 
Ihemselves it is to operate under the Statute of 
Uses. Tin* grant of the indenture even if it could 
be construed as a bargain A; sab' by way of use, 
certainly might also be taken as a common law 
grant, & in order to make it. operate under the 
Statute of Uses an election to that effect, must be 
made, A such election to be valid must, have been 
made, not. by the exors., but by the parties them- 
selves, or by the survivor or survivors. The 
reason is, that after the death of the survivor, all 
interest, in t lie deed, treating it as a grant, at common 
law, was at. an end. The election must, lx* made 
while lie has the power of making the choice ; Ac 
this cannot be done at all while one of the two 
tilings between which tlu* choice is t o be made has 
become impossible. Without, election, the deed 
must be taken to have operated as a grant, at 
common law, Ac no election could be valid which 
was not made in the lifetime of the surviving 

i lessee (POLLOCK, U.B.). — IlATOU V. JagOAR (1818), 


during the lifetime of both obligor 
obligee. Bihxham r. Ramsay (1872), 
32 V. 0. R. 491. CAN. 

g. - - Ambiguity.) - - Pltf. A: deft, 
were entitled, under the deeds of con- 
veyance to their predecessors in title 
respectively, to the western & eastern 
parts respectively of a fractional 
u muter section of land of an irregular 
shape bordering on a lake at the east, 
side & containing about 132 acres. 
The lund was crossed b> the G. road in 
a somewhat oblique direction from 
north to south. The conveyance on i 
which pltf, relied described his laud us 


the west half of the quarter section or 
that part lying on the west side of the 
G. road. X delt.’s title was for the east 
half, etc., or that part lying on the 
east, side of the G. road. Possession 
hud continued m accordance with the 
belief on both sides that the G. road 
diMded the fractional quarter section 
iuto nearly equal portions. On dis- 
covering that there was in fact a larger 
urea in the east side of the road than 
on the west. pltf.. brought action for 
possession of such excess, being part 
of the laud on the east side in the 
possesion of deft. : — Semitic : deft. 


might succeed on the floe trine of 
election on the ground that liis deed 
ga\c him the option of taking the east 
half or the land on the east side of the 
road. — Olksox l\ Joxasso.n (1906), 16 
Man. L. R. 94.— CAN. 

h. — — J'uiHt of commencement un- 
asccrtai nable —A a ch ction . ] — \\ here a 
description is such thut the point of 
commencement cannot be ascertained, 
it cannot be determined at the election 
of the grantee. — B artuel t\ Scotten 
(1895), 24 d. C. R. 367.— CAN. 
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3 Exch. 54 ; 18 L. J. Ex. 125 ; 12 L. T. O. S. 
352 ; 154 E. It. 753. 

Annotations: — Mentd. Doe d. Agar v. Brown (1853), 1 
C. L. 11. 1048 : Carrow v. Fcrrlor. Dunn v. Ferrior (1868), 
37 L. J. Ch. 560 ; Low Moor Co. v. Stanley Coal Co. 
(1875), 33 L. T. 436. 

1715. Not where certainty can be ascertained — 
By method provided for — Sale of “ trees that can 
be spared.”] — Mkrvyn v. Lyds, No. 1705, ante . 

1716. “ Necessary land for making a 

railway. ”J — A contract was entered into for the 
sale of an estate & contained these words : “ The 
said W. reserves the necessary land for making a 
railway ” : — Held : the reservation, or more 
properly exception was so uncertain in its terms 
that the ct. could not enforce the contract. — 
Peakcr v. Watts (1875), L. It. 20 Eq. 492; 41 
L. J. Gh. 492 ; 23 W. 11. 771. 

Annotations : — Apld. Savill v. liothdl. [1602) 2 Ch. 523. 
Consd. S. E. Ky. i\ Associated Portland Cement Manu- 
facturers (1000). Ltd., I10J0J 1 Ch. 12. Refd. lie Vince, 
Ex J). Baxter (1802), 67 L. T. 70. 

1717. Not where effect of conveyance under 
election — Creation of freehold in futuro.] — S avill 
Brothers, Ltd. v. Bethkll, No. 1005, ante. 

(b) Crown (i rants. 

See ( CONSTITUTIONAL LAW, YoI. XI., p. 501, 
Nos. 035, 030. 

1718. General rule.] — Doe d. Devine v. Wil- 
son, No. 1087, ante. 

B. Who may Elect. 

Alternative promises —By whom option exer- 
cisable.] -See Contract, Yol. Xll., pp. 305,300. 

1719. General rule.] — Heyward’s Cask, No 
1712. ante. 

1720. — .]- Hungerford’s Case, No. 

1700, ante. 

1721. .i-Dann v. Spurrier, No. 

1051, ante. 

1722. — .j— II Altai v. Jaguar, No. 1711, 

ante. 

1723. — - - -.]- .Ienkins v. Green (No. 1), 

No. 1707. ante. 

1724. Grantor— Grant incomplete.] — L. was 

seised of a manor, A aliened the manor except 
one close parrel of the manor called Nrwdiek, 
A there were two eloses called Newdick, one con- 
taining nine, A the other three acres: - Held ; 
1 lie alienee should not choose which of the said 
closes he would have, but the alienor or feoflor 
should have the election which of the closes should 
pass. -Lee’s Case (1578), 1 Leon. 208; 71 E. It. 
214. 

A nuotation : — Mentd. Suvill t». Bothell, (1002) 2 Ch. 523. 


1725. Agreement to grant at future 

period.] — Jenkins v. Green (No. 1), No. 1707, 
ante . 

C. Time of Election. 

1726. In lifetime of parties — Where no interest 

passes.] — Heyward’s Case, No. 1712, ante. 

1727. .] — llAKiii v. J aug All, No. 1714, 

ante. 

1728. At any time —If interest passes.]— H ey- 
ward’s Case, No. 1712, ante. 

Alternative promise — Whether option recover- 
able after exercise.]—^ Contract, Vol. Xll., 
p. 300. 


Sub-sect. 2.— -Finally Unintelligible or 
Doubtful. 

1729. Grant to A. & his son— Without averring 
that he had only one on.| —A grant to A. and 
his son is void, except it be averred that lie had 
only one son.- -Con v. Betterson (1015), Cro. 
Jac. 371 ; 79 E. It. 319. 

1730. Covenant to stand seised — As much land 
as would be worth £20 a year.] —Thomas & Kick’s 
Case (1029), Jilt. 307 ; 121 E. It. 200. 

1731. Term of years — ” So much as shall be to 
come at time of death of grantor.”] Caponiiurst 
v. Caponhurst (1001), 1 lx k v. 15; 83 E. it. 289 ; 
sub noni. ( ’apen hurst v. Capenihtrst, 1 Keb. 
101, 183 ; T. Bay in. 27. 

Annotations : -Mentd. Aylct i\ Williams (1683), 3 Lev. 103 ; 
Northeott, Underhill (1607), 1 L(l. Uaym. 388 ; Johnson 
r. Wilson (L7 1U), Willes, 21S. 

1732. — Uncertainty as to commencement - 
Irrecoverable by election.] - A lease made on Oct. 
11), habendum from Nov. 20, lor live years, is void 
for uncertainty.— A non. (L071), 1 Mod. Itep. 180; 
80 E. It. 814. 

1733. Proviso if tenant in tail alienated or 
determined his estate —Clause void.] — Corbet’s 
Case (1599), 2 And. 131 ; J Co. Itep. 77 b; Moore, 
K. B. 001 ; 123 E. It. 585. 

Annotations: Consd. Mild may *9 Cane (1606), 6 (Jo. Jtep. 
40 a. Refd. Butler 6c Baker’s Cuso (I50J), 3 Co. Hep. 
25 u ; Foy r. Hyiidc (1621 ), Cro. Jac;. 607 ; Baker o. Willis 
(1637), Cro. Car. 176; Good right d. Fowler n. Forrester 
(1807), 8 East, 552. Mentd. Chomley r. ilumhle (1503), 
Cro. Eliz. 370 ; Upton r. 1 '.asset (1505), Cro. Eliz. 445; 
Manhy r. Scott (1662), (). Bridg. 220 ; Payne v. Barker 
(1662), O. Bridg. 1^; Luddinglon r. Kime (1606), I Ld. 
Hayin. 203 ; Holmes r. Godson (1856), 8 Do G. JN1. 6c G. 
152; Meredith r. Limerick, Ardgert 6c Aghadoo Bp. 
(1863), 0 L. T. 260 ; A.stley r. Essex (1871), 30 L. T. 485. 

1734. Proviso against “ unnecessary interference ” 
— Clause void.] The owner of land under which 


PART III. SECT. 7, SUB-SECT. 1.- B. 

k. (Irani re -(Irani roinjiUtt .] -A con- 
veyance, had fur uncertainty, may , 
he made good by the election of the 
vendee*. & possession under it with 1 lie 1 
ft^eut of tin* vendor, notwithstanding 
the land so occupied is in excess of the 
urea included in the conveyance. — 
Dick v. Ehswoktii (1S54), 2 Legge, 
865.- --AUS. 

l. .] — An agreement to sell 

& convey, or a deed of, “ one acre 1 
of laud, being part of the north-east 
quarter of Jot 10 in the 7th concession 
of D.,” is not void for uncertainly, hut 
the purchaser may elect whut acre lit* 
will have.- -Cummin os r. McLaciiin 
(1858), 16 L\ C. H. 626.— CAN. 

PART III. SECT. 7, SUB-SECT. 1.— C. 

1726 i. In lifetime of parties -Where 
net interest passes. J — H. gave a bond to 
B. to convey to B. a water privilege 
ou lot 17, 6c to convey also so much 
land as he might require for the purpose 
of making a raceway or for erecting 


buildings on the lot at £10 per acre : - 
Ht Id : the selection of such land must 
he made during tho lifetime of both 
obligor & obligee.- -Bttuniiam r. 
It VMS vv (1872), 32 U. <!. Jt. 101. - 
CAN. 

PART III. SECT. 7, SUB-SECT. 2. 

m. Term of years — Deed illegible.] 
--Where in ejectment tho dcod under 
which the lessor of pltf. claimed, was 
in several parts illegible, & contained 
no description by which the part of 
the lot Intended to be conveyed could 
be certainly ascertained, there was 
strong evidence that the deed vvus 
made to defeat ereditoii, tin; ct. set 
aside a verdict for pltf.- -Do J«; d. 
McDonald v. McDonald f|HJ5), 2 
U. C. it. 267.— CAN. 

n. — — Indefinite covenant.] — A 
lease contained a covenant, by the 
lessee to plant, with proper fore-it 
trees, a portion of the demised pre- 
mises, &c to re-plant such parts thereof 
whereon treus then stood, or vvero 
planted, & which trees had been in- 


: jured or destroyed, 6c to repair 6c keep 
in repair the fence or fences whereby 
the planted portion of tho lands were 
! then, or might thereafter ho enclosed, 
j ho as at all times during the term to 
! preserve & keep tho trees which then 
! were, or should thereafter ho, growing 
I or planted as aforesaid, from ail waste, 

! spoil, damage, or destruction whatso- 
ever : —//rid : the covenant was too 
uncertain 6c indefinite to be carried 
into specific execution by tho ct. — 
Kkiix \ iti> i’. Mkvica (1861 ), 121. Ch. U. 
380; 14 Ir. Jur. 333 — IR. 

o. “ Together with half-acre, of 

bog.”] -Devise of a farm of land in 
the tovvnlttiid of C., “ together with 
half an acre of hog, during the con- 
tin nance of the demise,’* with a cove- 
nant by the lessor for quiet enjoyment 
i of tho demised premises, with tike 
] appurtenances. The lessee having 
been disturbed in tho enjoyment of 
the bog allotted to him, brought au 
action on the covenant : — Held : 
whether tho clause in the lease relating 
to tho half acre of bog amounted to 
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. Deeds and Other Instruments. 


Sect. 7. — When instrument is void for uncertainty: 

Sub-sect. 2. Sect. 8 : Sub-sect, 1, A. (a).] 

there were several strata of coal, demised one of 
the upper strata to pltf., reserving to himself & 
his lessees the right of working any coal not in- 
cluded in that demise, provided always, that in 
exercising such powers & privileges the working 
of the coal then demised should not be prevented 
or unnecessarily interfered with : — Held : the 
proviso in the lease was unintelligible & could not 
determine the rights of the parties ; that if a lessor 
wished to reserve rights in derogation of his grant, 
he must do so in plain terms. — M undy v. Rutland 
(Duke) (1883), 23 Ch. D. 81 ; 31 W. It. 510, 0. A. 
Annotation Mentd. He Mundy’s H. E. (1890), 03 L. T. 311. 

1735. Proviso against “ buildings of unseemly 
description ** — Clause void.] — A condition against 
the erection of buildings of “an unseemly descrip- 
tion ” is too vague & indefinite to be valid as a 
permanent restraint on the use of property. — 
Murray v. Dunn, [1007] A. C. 283 ; 97 L. T. 112, 
11 • L. 

1736. Covenant to settle — Amount left blank — 
Omission insufficient to make deed unintelligible.] — 

A. covenanted that if he should at any time become 
entitled to property exceeding the value of 


which was left in blank, he would settle it upon 
certain specified trusts. Before any such property 
accrued, he filed a bill to have it declared that the 
covenant was void for uncertainty : — Senible : 
there was no such uncertainty as to render the 
covenant void. — Fyfe v . Arbuthnot (1857), 
1 De G. & J. 406 ; 26 L. J. Ch. 646 ; 29 L. T. O. S. 
306 ; 3 Jur. N. S. 651 ; 5 W. R. 793 ; 44 E. R 
780, L. C. 

Annotations .* — Reid. Re Clarke, Coombo v. Carter (1887), 
35 Oh. D. 109. Mentd. Carroll x>. Graham (1865), 11 Jar. 
N. H. 1012. 


Sect. 8.— RECITALS. 

Sub-sect. 1. — Variance between Recitals and 
Operative Part. 

A. Where Operative Part Clear. 

(a) General Rule. 

1737. General rule.] — Where the recital & the 
operative part of a deed are at variance, the latter 
must be acted on until the deed has been reformed. 
In a suit to reform the instrument, the ct. would 
be enabled, from the circumstances, to judge 
which was erroneous. 


an actual demise of tlio soil or to a 
ffrant of turbary, it was in either case 
too vague 6c uncertain to maiutain an 
action. — M'K enn a v. Moutray (1803), 
15 Ir. Jut. 233. — IR. 


p. Mortgage of shii> — Covenant to 
•pan enhanced interest —Unintelligible.] 
— 'Hie owners of u vessel for the 
purpose of repairing it borrowed a 
Bum of Hi 0,000 from pltf. tic executed 
an instrument stating the purpose of 
the loan & hypothecating the vessel to 
him tic promising to repay tho prineipnl 
with interest by Mar. 12, 1801. The 
instrument proceeded us follows:-- 
“ You have no connection with tho 
security or sea worthiness of the ship 
up to tho abovo stipulated time. If 
the money is not paid in the stipulated 
time, we shall add vattam at K20 per 
cent per annum on the amount, of 
principal it interest accruing on that 
date, adding’ vattam once in twelve 
months until date of payment after 
the stipulated time on the hypotheca- 
tion soeu.’ity of the ship, A' shall get 
back this uitge. bond.” The money 
was not repaid on tho stipulated date, 
& the vessel, after making several 
voyages, foundered in port : —Held : 
pltf. was not entitled under the 
instrument. , regarded us an instrument 
of hypothecation merely, to recover 
the euhanced interest referred to in 
the passage above quoted, because 
that part of the uguomeut was void 
for uncertainty.- Asa n Kutuu Sahiu 

MKRCOYAU V. It A M AN ATH AN OllETTl 
(1898), I. L. n. 22 Mad. 20.— IND. 


q. Sum hereafter to be agreed upon.] 
-—An agreement provided that pltf. 
should receive, under certain circum- 
stances, a “ sum hereafter to be 
agreed upon, & an extra Hum or 
bonus for every load of blue ground 
hauled ” : — Held thoro was nothing 
to show* what tho parties meant hv 
such sum, & as there was no definite 
completed agreement upon this point, 
pltf. was not entitled to any paymeut 
thereunder. — K enriok i\ Central 
D. M. Co. (1885), 3 H. C. 414.--S. AF. 

r. Where weaning nof in dispute 
— Ambiguity will not avoid .] — Where 
there In in point of fact no dispute 
between tho parties to an agreement 
in writing as to the real muaniug of 
the agreement, it is not open to ouo 
of the parties to object that the agree- 
ment is void for uncertainly even 
though thero may be ambiguity in the 
method of expression used by tho 


parties in tho agreement. — K ell v. 
Harris (1915), 15 S. Jl. N. S. W. 473 ; 
32 N. S. W. W. N. 133.— AUS. 

*• Uncertainty in description .] — If 
flic description of the whole land in 
a deed bo so blended together that 
one cannot, distinguish between what 
was sold A what was not, the deed 
i will tie bad. — D oe d. Miller v. 
I Tiffany (1848). 5 U. C. It. 79.— CAN. 


t. .] — Deft, agreed in writing 

not under hcuI to sell to pltf. certain 
buildings Kpoeitlod, “ with the land 
which they occupy, with the whole of 
the dam 6c water privilege ” : — -Qu. : 
as to the effect of the uncertainty in 
the agreement with regard to the 
description of the premises. — S nyder 
v. Proudfoot (1858), 15 U. C. R. 532. 
—CAN. 

a. .] — in ejectment for land 

deseiibod as being formerly a public 
highway from W. to C., it appeared 
that before 1835 there had been a 
J trespass road between those places, 
1 running across doft.’s lot. In that 
j year a road was laid out 8c sanctioned 
] by t lie sessions, intended as a substitute 
| for the former one. Deft, then en- 
I closed a portion of the old road, 6c had 
i possessed it for more than twenty 
j years, but a small piece remaiuod not 
J enclosed, A pltf. claimed this under 
I a deed which he received from the 
surveyor of highways in 1837, purport- 
j lug to convey to him “ the public 
! highway or road from W. to C„” as 
i described by metes 6c bounds : — 

: Seinhle : the description iu the deed 
to pltf. was too uncertain to convey 


i 


i 

l 

i 


i 

! 


. . — 1110 snoriir s need o 

land bold, laud was described ns “ 2; 
acres of lot 31 in the 12th con 
co&siou of the township of K.”:— 
Held : the description was insufficient 

U.'cVlt!' J 0i C ANf rKK 2; 


— 7 i.uLTw were i\\ 

lots on a street with the same numbe 
one on the south sido & one on tl 
north side, & neither the assessmei 
nor the sheriff's deod on a tax sa 
thereof distinguished the one from tl 
other '.-—Held : the sale w*as void ft 
uncertainty. — Lodnt v. Walningto 
(1868), 15 Gr. 332.— CAN. 


*V l '-I; — A sheriff’s deed for 
about fifteen acres, more or lees, 
being the w r hole of a block or piece of 
land adjacent to the Grand Trunk Ry., 


being a part of lot 27 In the 1st con- 
cession of K.. now in the town of S.” : — 
Held : this was an insufficient descrip- 
tion, & the deed was void. — Davidson 
u. Kikly (1871), 18 Gr. 494.— CAN. 

e. In advertising lands for 

sale for taxes they were described as 
“ Race lands, Paris Hydraulic Co.,” 
no further specification of the locality 
or quantity to be sold being given : — 
Held : tho description was insufficient, 
6c the sale void. — Green street v. 
Paris (1871), 21 Gr. 229 — CAN. 

f. .] — In a chattel mtge. made 

by M. & Co., tho goods were de- 
scribed as ” Two sets of black- 
smithing & one set of waggon maker’s 
tools complete, together with all their 
iloating capital, stock in trade, to tho 
value of SI, 000, connected with tho 
business they carry on in the village 
of W., as waggon 6c carriage builders, 
geucrul blacksmiths, etc., under tho 
name & linn of M. & Co.” Held : 
this was an insufficient description as 
regarded the tools. — Mason v. Mac- 
donald (1875), 25 C. P. 435.— CAN. 

g. .] — The property in an agree- 
ment for exchange was described as 
” 135 feet on G. avenue, the sumo 
being 337 feet west from It. avenue, 
Parkdale, on the north side of the 
avenue. It was shown that It. avenue 
was the west boundary of Parkdale, 
& G. avenue a street in it, which, as 
such street, would have its termination 
at It. avenue, but it extended across 
li. avenue as a road or way outside of 
Parkdale, & no further description 
w r as given, such as tho depth or by 
reference to a plan or otherwise : — 
Held : the property w as not sufficiently 
described. — Stevenson v. McHenry 
(1888), 10 O. R. 139.— CAN. 

h. .] — A sheriff’s deed of lands 

sold at a tax sale described them &b 
“ 45 acres of the south half of lot 17 
in the 4th concession ” of K„ & a deed 
given to S. contained an ^exception, 
“ save & excepting out of tho samo 
45 acres sold for taxes ” : — Held : tho 
exception w T as void for uncertainty. — 
Pearson v. Muhiolland (1889), 17 
O. It. 502.— CAN. 

k. Agreement completely unintelli- 
gible . ,) — Smith v. Livingston ( 1908), 8 
W. L. 11. 242.— CAN. 


1. Absence of necessary part.] — An 
agreement as a deed is from tho 
absence of schedules (such as plan & 
specifications in a building contract) 
insensible. — Walsh v. St. John (1864), 
6 Nfld. L. R. 30.— NFLD. 
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A mamage settlement recited an agreement 
that the future property of the wife should be 
settled, but the covenant to settle was on the part 
of the husband alone, to execute all necessary 
deeds, as that such property should so far as he 
was concerned be vested in the trustees on the 
trusts of the settlement : — Held : property after- 
wards given to the separate use of the wife was not 
liable to be settled. — Hammond v. Hammond 
(1851), 19 Beav. 29 ; 3 Eq. Rep. 119 ; 23 L. T. O. S. 
161 ; 3 W. R. 36 ; 52 E. R. 259. 

Annotation : — Folld. Young v. Smith (1865), 35 Beav. 897. 

1738. Not controlled by recitals.] — When the 
words in the operative part of a deed of conveyance 
are clear & unambiguous, they cannot be controlled 
by the recitals or other parts of the deed. On the 
other hand, when those words arc of doubtful 
meaning, the recitals & other parts of the deed may 
be used as a test to discover the int ention of the 
parties, & to give the true meaning of those 
words (Patteson, J.). — Walsh v. The van ion 
(1850), 15 Q, B. 733; 19 L. J. Q. B. 458 ; 15 
L. T. O. H. 133 ; 14 Jur. 1131 : 117 E. R. 636. 
Annotations : — Consd. Fowler v. Fowler (1859), <1 Do G. &• J. 

250. Mentd. Hooker. Kensington (1856), 2 K. 6c J 753 ; 

Mellor v. Porter (1883), 25 Cb. 1). 158. 

1739. .] — The plain effect of the operative 

part of a deed cannot be cut down by the recitals. — 
Holliday v . Ovehton (1852), 11 Beav. 467 ; 

15 Beav. 480 ; 21 L .1. Ch. 769 ; 19 L. T. O. S. 
211; 16 Jur. 316; 51 E. R. 306, 623; affd., 

16 Jur. 751, L. JJ. 

Annotations: — Consd. Lucas v. Brandrolh (1860), 2 L. T. 

785. Refd. TaUuun v. Vernon (1861), 29 lleav. 604 : He 

Hudson, Kiihne v. Hudson (1892), 72 L. T. 892; lie 

Tringham V Trusts, Tringham v. Uroonhill, |1U04| 2 Ch. 

487. Mentd. Osborn v. Bellman (1860), 3 L. T. 265 ; 

lie WliisUm’s Sottlrnt., Lovatt c. Williamson, I1894J 

1 Ch. 661 ; He Invin, Irwin i\ Parkos, I1901J 2 Ch. 752 ; 

He Bostock’s Settlmt., Norrish v. Bostook, I.1921J 2 Ch. 

4G9. 

1740. .] — A marriage settlement recited 

an agreement that the after-acquired property 
of the wife should be settled, but the covenant 
to settle was on the part of the husband only : — 
Held : the wife was not bound by it. Where the 
operative part of a deed is at variance with the 
recital, the proper mode of dealing with the case 
is, to act on the operative part/, unless & until the 
deed has been reformed (Romilly, M.R.). — 
Young v. Smith (1865), L. R. 1 Eq. 180 ; 35 Beav. 
87 ; 11 Jur. N. S. 963 ; 55 E. R. 827. 

Annotatio7i8 : — Refd. He Do Itos Hardwioke v. Wilmot 

(1885), 55 L. J. Ch. 73 ; Crouch v. Crouch, 119121 1 K. B. 

378. Mentd. Loo v. Lee (1876), 4 Ch. D. 175 ; It . Maopher- 

son, Macpberson v. Macpherson (1886), 55 L. J. Ch. 922 ; 

Buckland v. Buckland, [I960] 2 Ch. 534. 

174*1. .] — When the operative clause in a 


deed is unambiguous, it is not right to resort to 
the recitals for the purpose of interpreting it, but 
if there is any ambiguity in the operative part of 
a deed then it is allowable to have recourse to other 
parts of the deed in order to ascertain what is the 
real meaning of the author of the deed (Mellish, 
L.J.). — Re Daniel’s Settlement Trusts (1875), 
1 Ch. D. 375 ; 15 D. J. Ch. 105 ; 31 L. J. 308 ; 
24 W. R. 227, 0. A. 

Annotations: — Mentd. He Kodforu, Uodforn v. Bryning 
(1877), 6 Ch. D. 133 ; He Litchfield, Horton v . Jones 
(1911), 104 L. T. 631. 

1742. .] — Leogott v . Barrett, No. 1515, 

ante . 

1743. — — .] — A marriage settlement recited 
that it was agreed that all property wliicli during 
the marriage should vest in the wife or tile husband 
in her right, should bo settled on the trusts of the 
settlement. ; & the husband did covenant, that 
he would make & concur in making all such assur- 
ances as would vest the same in the trustees on 
tho trusts of the settlement. After tlie marriage 
the wife became entitled to property for her 
separate use : — Held : the wife’s separate estate 
was not bound by tho covenant. 

The rule is, that a recital does not control the 
operative part, of a deed when the operative part 
is clear (Jessel, M.R.). — Dawes r. Tredwell 
( 1881), 18 Ch. D. 354 ; 45 E. T. 118; 29 W. R. 
793, O. A. 

Annotations Consd. 1 1c D’Estnmpes’ tfot.ll uil., D’ENtampos 

r. Crowe (188 4). 53 L. J. Ch. 1117 ; He Do Koh* Trust, 
Hardwicko v. VViliuot (1885), 31 Ch. D. 81 ; Hickman, 
Htokos v. Hickman (1899), 80 L. T. 518. Apld. He Smith, 
Hobson v. Tidy, [1900] W. N. 75. Consd. Crouch v. 
. Crouch, 11912 J 1 K. B. 378. Refd. Hancock v. Hancock 
(1888), 38 Oh. D. 78 ; Re Hadon, Colin g ». Iladen, [1898] 
2 Ch. 220. Mentd. ifcMuephorson, Macpherson v. Mucuhor- 
boh (1886), 55 L. J. Ch. 922. 

1744. .J — A deed of composition executed 

by a debtor who had tiled a bkpey. petn. recited 
that the debtor was possessed of or entitled to the 
real & personal estate specified in a schedule to the 
deed, & that in accordance with liis desire to pay 
his creditors 20s. in the pound, & in order that the 
composition should be secured, lie had agreed with 
the trustee to assign to him all the property set 
forth in the schedule, upon the trusts thereinafter 
contained. By the operative part, the debtor, 
for effectuating the desire', & in pursuance of the 
agreement, assigned to the trustee all & singular 
the several properties, chattels, & effects set forth 
in the schedule thereto, & all the estate, right, title, 
interest, claim, & demand, of the debtor in, to, & 
upon the chattels, properties, effects, & all other 
the estate if any, of the debtor. The debtor was, 
under the trusts of a post-nuptial settlement. 


PART III. SECT. 8. SUB-SECT. 1.— 
A. (a). 

1738 i. Not controlled by recitals .] — 
Bank ok British North America v. 
Cuvillier (1861), 5 L. C. J. 57; 14 
Moo. 1*. C. C. 187.— CAN. 

1738 ii. .] — Tho construction of 

an ambiguous stipulation in a written 
agreement may be governed or qualiiiod 
by a recital, but, if tho intention is 
clearly to bo collected from the 
operative words, that intention is not 
to bo defeated or controlled because 
it may go beyond what is expressed 
in tho recital. — Marcar v. Siog (1880), 
I. L. It. 2 Mad. 239.— IND 

1738 iii. . ]— A testator’s residuary 

estate was by his will given in trust 
for his four step -children, F., H., A., 
& E., in certain shares, subject to a 
life interest given to his widow. The 
share of H. was, however, settled 
upon trusts under which it would, in 
certain events, become divisible 
amongst F., A., & E. A deed of 
family arrangement was executed 


under which A. received his original 
share during the lifetime of the 
testator’s widow, tho sharo being 
fixed at a certain sum, & the deed 
providing that the whole residuary 
estate remaining vested in the trustees 
should belong exclusively to & be 
available for division between F., H., 
& E. only, in tho proportions mentioned 
in the will, A. surrendering & releasing 
ali his beneficial right, title, & interest 
therein & thereto. Tho recitals in the 
deed did not show that A. might in 
certain events become entitled to 
participate in the share of H., & there 
was a clause in tho operative part of 
the deed which indicated that tho 
intention was that tho sum paid to A. 
should be received by him in discharge 
of his original share only : — Held : tho 
surrender & release by A. must be 
construed as applying only to his 
original share. & not as affecting his 
right to participate in H.’s share in 
the events mentioned in the will. — 
Dyer v. Baker (1898), 16 N. Z. L. U. 
714. — N.Z. 


I 1738 iv. .] — A recital in a power 

I of attorney that, tho person executing 
it is about to leave the colony & is 
desirous of appointing some one to 
act for him does not limit tbo powers 
I of the person appointed to acting 
i during his absence where it is not 
| stated, either in tho recital or elso- 
I whore, that the appointment 1 h to 
! act during his absence. — Fell v . 

I Fuponga Coal & Goldminino Co. of 
! New Zealand. Ltd. (1904), 24 N. Z. 
L. it. 758.— N.Z. 

i 1738 v. .] — In construing an 

1 agreement, no weight should ho 
! attached to epexcgotJoal matter in the 
recitals, which formed no part of tho 
operative portion of the agreement. — 

; Macmuldrow v. Salisbury Munici- 
pality, [19J0J App. D. 252. — S. AF. 

1738 vi. .J — Tho recital In a deed 

, cannot control tho operative part, 
whore the latter is unambiguous. — 
Clayton v. Metropolitan & Subur- 
ban By, Co. (1893), 10 S. C. 291.— 
S.AF. 
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entitled to a life interest in certain property. This 
life interest was not mentined in the schedule : — 
Held : the general words of the assignment were 
controlled by the recital, which showed that the ; 
deed was intended to apply only to the j>roperty 
specified in the schedule, & the life interest did 
not pass to the trustee. 

If the recitals are clear <fc the operative part is 
ambiguous, the recitals govern the construction. 
If both the recitals A the operative part are clear, 
but they are inconsistent with each other, the 
operative part is to be preferred (Esher, M.R.). — 
Re Moon, Ex p. Dawes (1880), 17 Q. I?. D. 275 ; i 
55 L. T. 114 ; 81 W. It. 753; 2 T. L. It. 500 ; 

3 Morr. 105, C. A. 

Annotations Refd. Crouch v. Crouch, [1912] 1 K. B. 978. 

Mentd. Rc Garnett, Robinson v. Gandy (188(5), 55 L. T. 

002; lie .lames, Clulterbuek v. James (1890), 02 L. T. 

454 ; lfc Knight & Tubernuelo Permanent Bldg. Soc. 

(1892), 07 L. T. 403; Re. Suitoris’s Estate, 8urtoris v. 

Hart oris, [1892] 1 Ch. J 1 ; lie Gates (1895), 39 Sol. Jo. 

331 ; lie Higgs, fix p. Lovell, 11901] 2 K. 11. 10; lie 

Cot grave, Mynors r. Cotgrave, 11903 J 2 Ch. 705 ; Post- 

ni aster General v. National Telephone Co. (1908), 72 J. P. 

307 ; Loruinu r. Loruine & Murphy (1913), 82 L. J. P. 

29 ; Cohen r. Popular Restaurants, H917J 1 K. B. 480. 

1745 . .] — By the law of Scotland, the dis- J 

positives clause of a deed in implement of a sale of i 
land rights is the governing clause, A if its terms 
are express A unambiguous they cannot be con- J 
tradictcd or cut down by inference drawn from 
other parts of the deed ; but if the dispositive ■ 
clause contain general words of description sus- 
ceptible of more t han one mcar mg, other clauses ] 
of the deed may be referred to as showing the sense • 
in which these general words are used. i 

When the words in t he dispositive, or operative 
part of a deed of conveyance are clear A unam- j 
biguous they cannot be corrected by reference to j 
other parts of the instrument. When those words j 
are susceptible of two constructions the context I 
may properly be referred to for the purpose of 
determining which of the two constructions is 
the true meaning (Bonn Macnaghten). — O nn v. 
Mitch Hu*, [I893J A. V. 238; 9 T. E. It. 350; 

1 It. 117, II. E. 

1746 . — -.|- If the covenant, itself is not 
ambiguous, 1 have no right to refer to the recitals 
(Loud JIalsiiuuy).— McIlcjcbam v. Taylor, 
[1895] 1 tli. 53 ; 01 E. ,1. Gh. 290 ; 71 E. T. 079 ; 
43 \V. It. 297 ; 39 Hoi. Jo. 12, G. A. 

Annotation:- Mentd. Amlrewes r. Gas Dieter Co. (189(5). 

75 L. T. 207. 

(6) Application of Rule. 

See , generally , Settlements. 

1747 . Recital of amount in indemnity bond 
Expansion of liability by operative part.]— The 
recital in the condition of an indemnity bond, 
professing to state the agreement between the 
parties, does not- confine the responsibility of the 
sureties to the limits therein specified. — S ansom r. 
Bell (1809), 2 Camp. 39, N. 1\ 

Annotation :■ — Refd. Hassell v. Long (1814), 2 M. & S. 303. 


1748 . Recitals relating only to Joint property — 
Operative part including separate property.] — 

Two partners, to secure a partnership debt, con- 
veyed certain joint property particularly described 
in the deed & all other the hereditaments of them, 
or either of them, situate elsewhere in the town of 
M., the recitals, covenants, A premises in the deed 
relating solely to the joint property : — Held : 
the operation of the deed extended to a separate 
estate of one of the partners in the town of M. — 
Re Cxovven A Shanks, Ex p. Young (1839), 4 
Deac. 185, Ot. of R. 

1749 . Recital of agreement to give mortgage on 
freehold land — Operative part including all estate 
in lands.] — By arts, of agreement between bkpt. 
M., A petitioners, reciting that M. had agreed to 
give to petitioners a mtge. on his freehold estates 
at I., subject to the charge affecting same, M. 
consented to execute a good & effectual mtge. 
to petitioners of all liis lands, tenements A here- 
ditaments at or near 1. Part of the property 
at i. was mortgaged t o B., A a small part also was 
copyhold : — Held : the recitals in the agreement 
did not restrain the general words in the essential 
part of it, A the security extended to the property 
at I. which was not subject to any previous charge, 
& also to that portion of the property which was 
copyhold. — Re Medley, Ex p. Glyn (1840), l 
Mont. D. A lie G. 29 ; 9 E. J. Bey. 41 ; 4 Jur. 395. 

1750 . Recital stating port of embarkation — No 
part stated in condition.] — Deft., as surety, exe- 
cuted a bond, the condition of which recited an 
agreement that P. should serve the co. at a certain 
salary to commence from the day of his embark- 
ation ati Southampton. The condition was in 
the terms of the recited agreement, but mentioned 
no place of embarkation. 1*. embarked at Dover : 
— Held: the condition of the bond was not 
restrained by the recital, & consequently the surety 
was liable, notwithstanding the principal did not 
embark at Southampton. — Evans v. Eatile (1854), 
10 Exch. 1 ; 23 E. J. Ex. 205 ; 2 W. K. 470; 
2 C. E. B. 1222 ; 150 E. It. 330. 

1751. Recitals excluding interest — Operative part 
including interest.] -The words in the operative 
part being clearly sufficient to include interest, 
the et. refused to cut them down by reference to 
ambiguous words in a recital, which did not clearly 
include such interest. — Re Trustee Belief Act, 
Rc Owen’s Trust (1855), 1 Jur. N. 8. 1009. 

1752. Recital of agreement to settle after acquired 
property -By husband -Operative part binding both 
spouses.] — A marriage settlement contained a 
recital of an agreement that the husband should 
covenant, to settle future property coming to the 
wife, followed by an agreement by all parties, A 
a covenant by the husband that the wife’s future 
property should be settled : — Held : property 
bequeathed to the wife’s separate use was bound 
by the covenant. — Willoughby v. Middleton 
(1802), 2 John. A H. 341 ; 31 E. J. Ch. 083 ; 0 
E. T. 814 ; 8 Jur. N. S. 1055 ; 10 W. II. 400 ; 
70 E. K. 1089. 

Annotations: — Refd. Codrington r. Codrington (1875), 45 


PART III. SECT. 8, SUB-SECT. 1.— 
A. (b). 

m. Recitals stating seizure of 
debtor's right in land — Operatin' part 
granting "all the land.”] — A sheriff's 
deed recited that the sheriff had 
seized ail the right & title which the 
judgment debtor had in a certain 
piece of land, describing it, at the time 
of registering a memorial of judgment. 
The grouting part of tlio deed con- 
veyed “ all the said lauds & tene- 
ments.” At tlio time of registering 
the memorial, the debtor had no title 
to the land, but it was afterwards 


granted to him, & he conveyed it to 
deft, before the execution issued : — 
Held: the granting part of the deed 
was not controlled by the recital, but 
, conveyed all the land described in the 
deed. — 1 )ok d. Kf.hr t\ Jamieson 
(1871), 2 Han. 44G. — CAN. 

n. Recitals excluding land — Opera- 
tive j>art including same land.] — A 
marriage settlement recited an agree - 
: meut to convey a certain estate, Bave 
! & except the lands of B. & its sub- 
1 denominations ; but the operative 
pnrt of the deed purported to convey 
by name, as a separate denomination. 


, the lands of K. t which it was proved 
Here reputed a sub-denomination of 
B. : — Held: there wus not sufficient 
evidence of mistake to justify the ct. 
in striking K. out of the settlement. — 
Alexander r. Crosbie (1835), 1 

L. & G. temp. Sugd. 145. — IR. 

i o. Recitals mentioning five dennm- 
, i tuitions of land — Operative part omitting 
\ two.} — An indenture of settlement, 
i after reciting that the settlor was 
possessed of live distinct denominations 
, of land, specifically described, & that 
it had been agreed to settle the said 
lands upon the trusts thcreinafte 
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L. J. Ch. 660; Smith v . Lucas (1881), 18 Ch. D. 531 ; 
Re D’Estampes’ Settlmt., D’Estampea v. Crowe (1884), 

53 L. J. Ch. 1117 ; Re Vardon’s Trusts (1885), 31 Ch. D. 
275. Mentd. Coventry v. Coventry (1863), 8 L. T. 819 ; 
Brown v. Brown (I860), L. K. 2 Eq. 481 ; De Sorre v. 
Clarke (1874), L. It. 18 Eq. 587 ; Re Wheatley, Smith v. 
Spence (1881), 27 Ch. D. 606 ; Re Quoade ’a Trusts (1885), 

54 L. J. Ch. 786 ; Bateman v. Faber, [18981 1 Ch. 144. 

1753. By both spouses — Operative part 

binding husband.] — Hammond v . Hammond, No. 
1737, ante. 

1754. .] — Young r. Smith, No. 

1740, ante. 

1755. .] — Dawes v . Thedwell, 

No. 1713, ante . 

1756. & all other necessary 

parties.] — Re Gray, Pakenham v. Maclean (1899), 
cited in, [19001 W. N. 75. 

Annotation: — Consd. Re Smith, Robson v. Tidy, [1900J 
W. N. 75. 

1757. Recital fixing amount of liquidated damages 
for breach — Operative part covenanting to refrain.) 

Where a deed contains an absolute covenant not 
to do an act, such covenant will not be controlled 
by a recital in the deed from which it appears 
that the parties intended that such act might be 
done on payment- of a fixed sum for liquidated 
damages. —Bird v. Lakh (1803), 1 Hem. & M 
111 ; 8 L. T. 032 ; 71 E. It. 49 ; subsequent pro- 
ceedings , 1 Hem. M. 338. 

Annotation* -Mentd. Smith v. Hancock, [1891] 2 Ch. 377 ; 
Cory v. Harrison (No. 2) (1901), 48 Sol. Jo. 350. 

1758. Recital showing less interest to pass.) — 

Upon the marriage of T. with S. in 1773, certain 
estates of T. A: other estates of S. not. including 
estate l\, were agreed to be settled upon certain 
uses. In 1802, T. A; S. k, \V. the first son of t-lu* 
marriage, conveyed all their estates including I*., 
upon uses declared : — Held : t he reference to the 
limitations in the articles was void, estate J\ not 
being comprised therein, A^ there being no legal 
declaration of the use by the articles. — Voui>E v. 
Jones (1815), 11 Sim. 131; 1 Jlolt, Eq. 258; 

9 Jur. 910 ; fit) E. It. 307. 

Annotation : — Mentd. Culsha r. Cheese (1819), 7 Haro, 236. 

1759. - Re Lawrence (Deceased) (1900), 

15 Sol. Jo. 78. 

H. Where Operative Part Ambiguous. 

{a) General Rule. 

1760. Construction may be governed by recitals.] 

Perry v. Edwards (1721), 1 Sira. 100; 93 

K. It. 592. 

1761. .]— Doran e. Ross (1789), 3 Rro. (?. C. 

27 ; 1 Ves. 57 ; 29 E. IL 388, L. V. 

1762. -- — The* recital of a deed is a key to 
the construction, where the operative part, is 
doubtfully expressed, & not otherwise. — Dailey 
v. Lloyd (1829), 5 Russ. 330; 7 L. J. O. S. Ch. 
98 ; 38 15. R. 1051. 

A n notations : — Held. Bunks v. Bunks (1853), 17 Bear. 352; 
Cow sc v. Foster (I860], 1 John. & M. 30; Gruliam v. 
Wickham (1803). i Be G. J. Sin. 474. Mentd. Cooke v. 
CnulilTe & Cooke (1851), 15 Jur. 1076 ; Hope v. Hope 
(1854), 5 CUT. 13 ; Pomfret v. Herring (1854), 5 De U. M. 

G. 775 ; Payne v. Mortimer (1859], 28 L. J. Ch. 716 ; 
Maun soli r. Maunsell (1871), 21 L. T. 698; Re Denton, 
Bannerman v. Toosey (1890), 63 L. T. 105 ; Re Ackerley, 
Chapman r. Andrew, il913J 1 Ch. 510. 


1763. .] — An indenture of mtge., of 1817, 

recited that, by a former indenture, of 181 5, A., 
in consideration of £200 conveyed the premises, 
of winch he was tenant in fee, to C. & H. for 

I , 000 years, subject to a proviso of redemption ; 
that V., at the request of A., had paid 0. & H. the 
£200 <fc advanced a further sum to A., & that, 
in consideration thereof, 0. & II., at A.’s request, 
did assign, & A. did grant, etc., to P. the premises 
comprised in the original mtge., from thenceforth 
for all the residue of the term of 1 ,000 years, subject 
to a new proviso of redemption. In ejectment 
brought by the representatives of P. against those 
of A. ; — Held : if the recital of the deed of 1817 
were admissible it- must be taken all together, 
At showed n right in (-. & II. to assign the term ; 
At if it were rejected, as proof of a right in 0. & 

II. to assign, it might- still be looked to for the 
purpose of ascertaining what term was intended to 
pass by the deed. 

Recitals may legitimately be looked to as com- 
pleting the description of the premises (Denman, 
O.J.). -Doe d. Rogers v. Brooks (1835), 3 Ad. At 
lfil. 513 ; 1 liar. At W. 400 ; 4 L. J. K. B. 222 ; 
111 E. R. 509. 

A n notation : — Refd. Doc d. Brume t\ Maple (1837), 3 llodff. 

213. 

1764. .] Walsh v. Trevanion, No. 1738, 

ante. 

1765. .) In 1814 B. agreed to give to his 

creditor a securit y cm the debt, then due*, or which 
might- thereafter become clue to him from a co. 
This was carried into effect by a deed in 1845, 
which, after reciting the agreement, assigned all 
sums claimed to bo due, At which he might there- 
after recover:-- Held: the deed passed all sums 
due at its date, but nothing subsequent-.— ScoTT 
v. Scott (1857), 21 Boav. 2fi3 ; 53 E. K. 359. 

1766. — -.J- A mtge. deed recited an agree- 
ment to secure; the money with interest, but. the 
proviso for redemption on a day certain. At the 
covenant to pay A: the trusts of the produce of a 
sales were restricted to t he principal only : Held : 
the interest was payable'. — Asiiwki/l v. Staunton 
(lKfil), 30 Beav. 52 ; 51 E. R. 808. 

1767. — ,|--A covenant in a deed, if am- 
biguous, will be* controlled by the; recitals. ~~ 
Seliiy v. Crystal Palace Gas Co. (1802), 30 
Beav. fiOfi; 31 L. J. Gh. 595; 8 Jur. N. S. 422; 
10 W. R. 432 ; 54 E. R. 1025; on appeal, A 
DeG. V\ At J. 2 Ifi, L. J.I. 

1768. --.) As to the; construction of the 
settlement, I do not dispute the proposition which 
was argued, that if you find in a settlement recitals 
indicating various parcels enumerated, from whence 
it, is to be inferred, from reading the recital alone, 
that these; parcels, At these alone;, arc; t.o be* included 
in At made; subject to the provisions of the deed, 
but yet you find that in the operative part, of the 
deed one or two of these; parcels are omitted, the 
ct. may be of opinion, upon the construction of 
the; deed, that the parcels which are omitted in the 
operative part are omitted by mistake, A /ire; not, 
included in the provisions of the deed (Romilly, 


declared, proceeded to kraut to trustees 
three of the denominations, hilt 
omitted altogether two from the 
operative part: — Held: the omitted 
denominations weie not bound by the 
trusts of the settlement.- M \cnamaka 
v. Carkv (1866), I. K. 1 Eq. 9. — IR. 

p. Recitals referring to beneficial 
interest only — Operative part conveying 
all the estate .] — An exor., who had u 
beneficial interest in the testator’s 
estate, joined with other beneficiaries 
in the sale & conveyance of a part of 
the estate to bond fide purchasers for 


value. The exor. did not purport to 
convey In his capacity as exor., hut ! 
the deed stated that all the estate*, & 
title of the vendors were conveyed ; — 
Held: the deed conveyed the whole 
title vested in the exor., & it waw not 
proper to infer from the conduct of the 
parties & from recitals in the deed that 
the intention was only to convey the 
beneficial interest, since that inference 
was contrary to the terms of the 
conveyance. — Bikaj Nopan i r. Dura 
Sundarv Dasher (1914), L. It. 41 
Irld. App. 189.— 1ND. 


PART III. SECT. 8, SUB-SECT. 1.— 
B (a). 

1760 i. Construction may be governed 
by recitals. J -A mtgee. is concluded 
by rocituls in his own deeds showing 
the sum due. that, the estate Is redeem- 
able, or the liko, but such recitals 
must, he taken altogether.— C a rkw v. 
Johnston (1805), 2 Sch. & Lef. 288, 
295.— IR. 

1760 ii. .] — Grattan r. Lang* 

dale (1883), 11 L. It. Ir. 473.- IR. 
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M.R.). — Barratt v . Wyatt (1862), 30 Beav. 
442 ; 31 Ij. J. Ch. 652 ; 0L. T, 801 ; 8 Jur. N. S. 
1045; 10W. R. 454 ; 54 E. R. 960. 

1769. But instrument may not be corrected 

or reformed.] — Gwyn v . Neath Canal Co., No. 
1591, ante. 

1770. .] — A mtge. deed, dated .Tune 16, 

1825, contained a covenant to pay the mtge. 
debt twelve months after date with a power of 
sale in case of default. A transfer of the mtge., 
dated July 2, 1830, recited that the old power of 
sale had not been A was not intended to be exer- 
cised, A contained a covenant to pay the mtge. 
debt seven years after that date, with a power 
of sale in case of default, A also assigned the debt 
A all powers A remedies for recovering the same 
A all the benefit of the previous mtge : — H eld : 
the old power was not extinguished. 

It would require something very precise A clear 
in any of the previous recitals or expressions in 
the deed to control the operative part of it (James, 
L.J.).— Boyd v. Petrie (1872), 7 Ch. App. 385 ; 
41 L. J. Ch. 378; 26 L. T. 400 ; 20 W. R. 513, 
L. .1.1. 

1771. Jlc Daniel’s Settlement Trusts, 

No. 1741, ante. 

1772. .J — Where the words of a covenant 

are ambiguous & difficult to deal with, we may 
resort to the recitals to see whether they throw 
any light on its meaning (Jkhsel, M.R.). — lie 
Miciikll’s Trusts (1878), 9 Cli. D. 5 ; IS L. J. Ch. 
50 ; 38 L. T. 402 ; 20 W. R 702, C. A. 

Annotations Mentd. He Unrmtt, Robinson v. Gandy 

(1885), HI Ch. J). (MS ; Shelter r. City of London Electric 
Lighting Co., Moux’s Brewery Co. v. City of London 
Electric Lighting Co. (1894), 12 U. 112 : Lloyd v. Prichard, 
11908] l (Mi. 2(5/); He Williams’ Hettlmts., Williams v. 
Williams, 11911] 1 Ch. 411. 

1773. .]- -Leugott r. Barrett, No. 1515, 

ante. 

1774. Operative part sufficiently ambiguous.] 

— A marriage settlement contained a recital of an 
agreement that all such personal estate above a 
certain value as should during the coverture be 
given or bequeathed to or otherwise vest in the 
wife, should be settled, A that, the husband should 
enter into the covenant in that behalf thereinafter 
contained. The corresponding operative part of 
the deed was a covenant by the husband alone 1 
without- the usual words, it is hereby agreed that 
he A his wife would settle such property, A that 
until such settlement, the husband A wife should 
stand possessed of tins same upon the trusts of 
the settlement. The wife as well as the husband 
executed this settlement, A during the coverture 
property was given to the wife for her separate 
use Held : the operative words were sufficiently 
ambiguous to enable 1 lie ct . t-o look at the recit als, 
A that on the whole instrument the wife’s after- 
acquired separate property was bound by the 
covenant.- He 1>K Bos’ Trust, ITardwicke v. 
Wilmot (1885), 31 (’h. D. 81 ; 55 L. J. Cli. 73 ; 
53 L. T. 524 ; 34 W. R. 36. 

Annotations : — Consd. He Coghlan, Brought on r. Broughton, 
1189 1 J ,M Ch. 7(5. Refd. He Rickman, Stokes p. liickman 
(1899), 80 L. T. 518. Mentd. He Macphorson. Macphorson 
i*. Macphorson (188(5), 5ft L. J. Ch. 922 ; He Hud on, Coling 
r. linden, 11898] 2 Ch. 220. 


1775. .] — By a marriage settlement, 

after reciting an agreement that the husband 
& wife should covenant in manner thereinafter 
mentioned as to any personal property which 
during their joint lives should be given or be- 
queathed to the wife or the husband in her right, 
the husband & wife jointly & severally covenanted 
with the trustees that, if at any time after the 
marriage A during the life of the wife any personal 
estate should be given or bequeathed or come to 
her or the husband in her right, the husband & 
wife would settle the same. The husband also 
covenanted for the settlement of any personal 
estate that should at any time thereafter come to 
him. 

The wife survived the husband, A after his death 
became entitled to a fund in ct. as next of kin of 
an intestate ; — Held : the wife’s covenant was to 
be read as operative during coverture only, A that 
this construction was assisted by the recital, 
which might bo referred to in order to explain the 
ambiguity in the covenant. 

I quite agree that if I am obliged or at liberty 
to read tliis covenant grammatically, there is no 
ambiguity at all. But the authorities tell me that 
is by no means the case. According to the legal 
authorities, tliis is not a plain use of language, 
about the meaning of which a lawyer reading the 
document can have no doubt. Directly you have 
got as far as that, A have found the ambiguity 
raised by the decisions, then also you have this 
power of referring to the recitals (Kekewich, J.). — 
Re Coghlan, Broughton v. Broughton, [1894] 
3 Ch. 76 ; 63 L. J. Ch. 671 ; 42 W. R. 634 ; 8 11. 
384. 

1776. .] -lie Moon, Fxp. Dawes, No. 1741, 

ante. 

1777. .J — Orr v. Mitchell, No. 1745, ante. 

1778. .] — Resp. with others gave a joint 

A several guarantee to applt. bank limited to 
£2,500 in respect of overdrafts by a customer. 
Subsequently he with others gave a joint A several 
bond reciting a desire for advances to the same 
customer over A above that amount, A securing 
repayment of the balance of account current- ; — 
Held : the condition of the bond, being plainly 
to secure repayment of all moneys advanced by 
the bank A not merely those in excess of the £2,500, 
could not be controlled by any recital not plainly 
inconsistent therewith. -Australian Joint Stock 
Bank v. Bailey, [1899] A. C. 396 ; 68 L. J. P. C. 
95, P. C. 

1779. .] —By a deed of separation, after 

reciting an agreement by the husband to make a 
payment of 5 s. a week to the wife during her life 
so long as she should remain chaste, the husband 
covenanted generally to pay the sum to the wife : — 
Held : the covenant, being ambiguous, was con- 
trolled by the recital, A the husband’s liability 
ceased on the wife’s failure to remain chaste. — 
Crouch v. Crouch, [1912] 1 K. B. 378 ; 81 
L. J. K. B 275 ; 106 L. T. 77 ; 28 T. L. R. 155 ; 
50 Sol. Jo. 188, D. C. 

{b) Application of Rule. 

1780. Operative part amblguhus — Property 
affected shown by recital.] — Walsh v. Trevanion, 
No. 1738, ante. 


PART III. SECT. 8. SUB-SECT. 1.— 
B. (b). 

1780 i. Operative part ambiguous— 
Property affected shown by recital ] — 
Recitals which wore necessary if the 
executant, a Hindu widow, were 
disposing of her absolute tut crest, but 
serving no purpose if the object was 
to convey merely the limited interest 


of a widow, were held to show that the 
I circumstances were such as to give 
j her power to dispose of her absolute 
interest, & from which the inference 
* could reasonably be drawn that- it was 
' her intention so to dispose of it. — 
Vasonji Mokakji v, Chanda Bibi 
(1915), 1. L. K. 87 All 369.— 1ND. 

1780 ii. .] — A written contract 


ivas executed which, after reciting that 
deft. co. w r as engaged in mining 
operations 6c required suoplies of fuel 
6c timber for mining purpose*, stipu- 
lated that pltfs. should cut fuel He 
timber in certain lengths, in considera- 
tion of certain payment* to be made 
for Buch cutting : — Held : in the 
absence of anything in the operative 
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1781. .]— By a settlement on the 

marriage of A., after reciting an agreement that 
a moiety of all such property as A. should at any 
time, during the intended coverture, be or become 
seised or possessed of, or interested in, or entitled 
unto, should be settled as thereinafter mentioned, 
A. covenanted that in case any lands should at 
any time during the coverture accrue unto or vest 
in him upon the death or by the settlement or 
devise of any person, he should convey one moiety 
thereof to the trustees upon the trusts of the 
settlement. At the date of the settlement A. was, 
under a previous settlement, tenant in tail in 
remainder of certain lands, subject to the life estate 
of his father, & defeasible in the event of his father 
exercising a power of appointment. A. on the 
death of his father, who had not defeated the estate 
tail by appointment, barred the entail : — Held : 
upon the true construction of the covenant, coupled 
with the recital, this estate accrued to A. on the 
death of his father, & was included in the covenant. 
— McLurcan v. Lane, Melhuisii v. McLurcan 
(1858), 32 L. T. O. 8. 172 ; 5 Jur. N. 8. 50 ; 7 
W. R. 135. 

Annotations : — Refd. A roller v. Kelly (1800), 1 Drew. & Sm. 

000 ; Held v. Reid (18S6), 31 Ch. I). 102. 

1782. General words in operative parts — Recitals 
referring to specific property .] —M oore v. 
Magrath, No. 883, ante. 

1783. .|— Oliver v. Daniel (1811), 

1 Mer. 500 ; 35 10. R. 757. 

1784. .] -By a recovery deed of 1810, 

M., tenant in tail of the (Vfn (loch estate, declared 
his intention to convey the property thereinafter 
particularly mentioned ; & then conveyed all 

those, the capital mansion house, messuage, or 
tenement, with the several out-offices, gardens, 
plantations, & hereditaments thereunto belonging, 
commonly called or known by the name of (Jefn 
Coch, situate, etc. ; & also eight fields, particu- 
larly named, p^irts & parcels of the demesne 
land of Oefn Coch, together with all & singular 
houses, etc., lands, etc., hereditaments & appurte- 
nances whatsoever, to the said capital messuage 
appertaining, etc., or therewith set, let, etc. The 
Oefn (loch estate consisted of the capital mansion 
house, the eight fields, named in the recovery deed, 

five other fields, containing in quantity about 
thirty-four acres, & also of two mills, called 
Melin Oefn Coch, & Pandi Oefn (loch, with the 
lands thereunto belonging. Melin Oefn Coch was 
surrounded by the five fields, & the lands belonging 
thereto consisted of about eleven acres. On the 
death of M., T. took possession of the property 
not comprised in the recovery deed of 1810 ; & 
in 1821 conveyed all that- water-corn -mill, with 
the appurtenances, called Melin y Oefn Coch, & 
the lands thereunto belonging, etc., called or known 
by the name of Tyddyn y felyn Oefn Coch ; & 
all that fulling mill, with the appurtenances, 
commonly calk'd by the name of Pandi Oefn Oocli, 
etc. ; & all those five.' fields, closes, or parcels of 
land, or ground, part of Tyddyn y folin Oefn Coch 
aforesaid, situate, etc., containing by estimation 
thirty-four acres, or thereabouts : — //eld : the 
mansion house & eight fields only passed by the 
deed of J 810, as the general words in that deed were 
limited & qualified by the particular description 

part of the contract showing the 
quantity to be cut, the recital might 
be referred to for the purpose of 
ascertaining the purposes for which 
the fuel & timber were icquirod & 
the quantity which pltfs. were justified 
in cutting. — Willoughby ’s Con soli - 
DATED Co. v . Pennant (1809), 16 
S. O. 184.— S. AP. 


& enumeration ; & that the other five fields, parcel 
of the estate of Oefn Coch, passed by the deed of 
1824, under the description of all those five fields, 
etc. — Doe d. Meyrick v . Meyrick (1832), 2 
Or. & J. 223 ; 2 Tyr. 178 ; 1 L. J. Ex. 73 ; 149 
E. R. 9G. 

Annotations : — Consd. Ringer v. Cann & Barnard (1838). 

3 M. & W. 343. Refd. Pomfrct v. Perring (1854), 18 

Bcav. 618 ; Jenner v. Jonncr (1866), L. R. 1 Eq. 361. 

1785. .] — It is to be collected from 

the recitals of a lease what is intended by the 
parties to be demised ; & where a lease referred 
to a former demise of premises described as fifty- 
nine acres provincial measure ; & after reciting 
an intention to demise the estate, went on to demise 
the same, being forty-five acres statute measure : — 
Held : the soil of a road which was set out & made 
between the times of the making the first & second 
leases & was part of the premises demised by the 
first lease, passed by the second. — Doe d. White 
v. Osborne (1840), 9 L. J. 0. P. 313 ; 4 Jur. 911. 

1786. .] — An assignment of one equal 

eighth part or share, or other part or share, parts 
or shares, to which the assignor became entitled : — 
Held : upon the construction of the recitals & of 
t-lie whole instrument, to pass only one-eighth, 
although the assignor was entitled to a larger 
share. — Cray v. Limerick (Earl) (1848), 2 l)o G. 
& Sm. 370 ; 17 L. J. Ch. 413 ; 11 L. T. O. 8. 533 ; 
12 Jur. 817 ; 04 E. R. 160. 

Annotation : — Refd. Ellison v . Thomas (1862), 2 Drew. & 

Sin. 111. 

1787. .] — A. being possessed of the 

K. estate & the manor of E., both in the county 
of M., mortgaged to G. the K. estate by particular 
description, A all other the hereditaments, lands, 
& premises, comprised in a previous mtge. of the 
K. estate, & all other the lands, tenements, & 
hereditaments if any, in the county of M., whereof 
or whereto A. is seised or entitled, for an estate 
of inheritance : — Held : the manor of E., which 
included copyhold property it manorial rights, 
it was a property of a different description from 
that already conveyed, was not comprised in this 
mtge. under the general words of conveyance. — 
Rooke v. Kensington (Loud) (1850), 2 K. <fc J. 
753; 25 L. J. Oh. 795; 28 L. T. O. 8. 02; 2 
Jur. N. 8. 755 ; 4 W. R. 829 ; 09 E. R. 980. 
Annotations : -Consd. Crompton v. Jarmtt (1885), 30 Ch, 

I>. 298. Refd. Jonnor v. ,k:; mer (1866), L. 11. 1 Eq. 361 ; 

Noam v. Moornom (I860), 36 L. .1. Ch. 274 ; Punby v. 

Coutt.8 (1885), 29 Ch. 1>. 500 ; Early v. Ruthbone (1888), 

57 L. J. Ch. 652. Mentd. Hells v. Soils (I860), 29 L. J. Ch. 

500 ; Cox v. Barker, Barker v. Cox (1876), 3 Ch. i). 359 ; 

Clark v. Girdwood (1877), 7 Ch. D. 9; Barraelough v . 

Brown, [1897J A. C. 615; WIllianiH v. Pinckney (1897), 

67 L. J. Ch. 34; Dyson v. A. -CL, [1911J I K. B. 410; 

Guaranty Trust Co. of New York v. Hunnay, 1191 5 J 2 

K. M. 536. 

1788. .] — Where the operative part 

appeared to be intended to follow, but did not 
accurately follow the words of a recital, the effect 
of the operative part will be limited to the extent 
pointed out by the recital. 

A marriage settlement recited the treaty to be, 
to settle all property which may come to the wife 
from II. by will, or codicil or codicils, or otherwise. 
The husband subsequently covenanted to settle 
all property which thereafter might come to the 
wife by any will or codicil or codicils of II., or 
otherwise : — Held : a gift to the wife by the will 

discharged deft*, in consideration of 
£100 from all claims, & covenanted 
that he would allow no action to bo 
brought in h)« name ; -Held : the 
release was confined by the recitals 
to the uninsured loss. — Smidmore v, 
Australian Gas Light Co. (1881), 

2 N. H. W. L. R. 219.— AUS. 


1782 i. General words in operative 
part — ReciUilx referring to xpeeAjle pro- 
perty.}-— A.. whose house was damaged 
by a gas explosion sued the Gas Co. 
for damages for the whole injury. A 
release by A. recited that for part of 
A.'s loss for which ho was uninsured, 
he had claimed £100. The release 
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Sect. 8. — Recitals: Sub-sect . 1, B. (b) ; sub-sect . 2.] 

of one of the trustees of this marriage settlement 
not being H., was not bound by tins covenant ; 
& that the covenant only bound the husband to 
settle such property as should be derived by the 
wife from H . — Re Neal’s Trusts (1857), 4 Jur. 
N. S. 6. 

1789. .] —A mother had an exclusive 

power of appointment over a fund, in favour of 
her children, & which, in default, was divisible 
equally, the share of the daughters to vest at 
twenty-one or marriage. She had a son & a 
daughter, <fc she appointed £ 10,000 to her son on 
his marriage. His marriage settlement recited 
that he was entitled to the £1 0,000 A was also 
contingently entitled to the other moiety, in the 
event of liis sister dying unmanned under twenty- 
one, & it recited an agreement to settle the £10,000 
& all other his part, share & interest, as well vested 
as contingent, in the trust funds. lie then 
assigned his interest in the same terms. The 
daughter attained twenty-one, & died, & the 
mother afterwards appointed the residue of the 
fund to her son : — Held : such residue did not 
pass under his settlement. — C hilders v. Hard ley 
( 1800), 28 Beav. 048 ; 3 E. T. 100 ; 0 Jur. N. S. 
090 ; 8 W. R. 098 ; 51 H. R. 515. 

1790. .] By a marriage settlement/, 

after recitals showing that the intended wife was 
interested under her father’s will in certain bank 
annuities, all that the; one-fifth share of the wife, 
Ac all other her shares by survivorship or otherwise 
in such bank annuities were aligned to trustees : — 
Held : this assignment did not include a share iri 
these bank annuities to wl licit she became entitled 
upon the death intestate of oik* of her brothers.--- 
Edwards v. Broughton (1803), 32 Beav. 007 ; 
2 New Rep. 470 ; 9 E. T. 11; 11 W. R, 1038 ; 55 
E. R. 202. 

1791. — .] - A trustee for a banking eo. 

had vested in him, as such trustee, property held 
by the bank as security for moneys advanced, 
Ac also property belonging to the bank absolutely. 
The trustee, upon retiring from the t rust, executed 
a deed, which contained various recitals showing 
an intention to pass to new trustees for the bank 
the property \osted in him by way of securit y 
only. There was also a general recital of request 
by the hank to transfer the trust- property generally 
vested in the trustee. At- the time the deed was 
executed it was not present to the minds of the 
parties that t here was any property vested in the 
trustee other than the securities: — Held : certain 
leaseholds of great value, which were the absolute 4 
property of the bank, did not pass.- — H opkxdox 
r. Busk (1894), 34 Beav. 215; 3 New hep. 357 ; 
10 E. T. 122 ; 10 Jur. N. H. 288 ; 12 W. R. 392 ; 
55 E. R. 917. 

Annotations:- Refd. Howard v. Shrewsbury ( l S7 4 ). L. H. 

17 Eq. 37 8 ; Crompton v. .larrntt ,10 Cli. D. 298 ; 

lie Durham, Grey r. Durham (1887), 57 L. T. 164 ; 

Williams r. Pinckney (1 897), 67 L. J. Cli. 31. 

1792. .1 — A marriage settlement re- 
cited that by virtue of certain specified instruments, 
certain specified hereditaments, A: all other the 
freehold hereditament# in the county of York 
thereinafter expressed to be appointed A released, 
were limited as the set tlor should appoint, & subject 
thereto, to him in fee. 

The settlor, at the date of the conveyance was 
seised of a fee simple estate in Yorksliiiv, called 
the E. estat e, which was not- comprised in t he above 
specilied instruments, & was not- recited nor 
mentioned in the conveyance ; — Held : the general 
words must be restricted by the recital, Ac the E . 
estate did not pass. — Jenner r. Jenner (1809), 


L. It. 1 Eq. 301 ; 35 L. J. Ch. 329 ; 12 Jur. N. S. 
138 ; 14 W. R. 305. 

Annotations: — Refd. Crompton v. Jarratt (1885), 30 Ch. D. 

298 ; Dan by v. Coutts (1885), 29 Ch. D. 500 ; Williams 

v. Pinckney (1897), 67 L. J. Ch. 34 ; Crouch v. Crouch, 

[1912] 1 K. B. 378. Mentd. Guaranty Trust Co. of Now 

York v. Hannay, [1915] 2 K. B. 536. 

1793. .] — C., the owner of leaseholds, 

renewable by custom, contracted, in 1798, to 
redeem the land tax thereon, under 38 Geo. 3, 
c. 90, Ac transferred to the comrs. a sum of consols 
for that purpose, but did not exercise the option 
under sect. 17 of the Act. After the death of 
C., T. & M. who were entitled in equal shares to 
the leaseholds under his will which contained no 
reference to the land tax, Ac also to his residuary 
personal estate, by a settlement made in 1818, 
assigned the leaseholds Ac all their estate & interest 
therein, to trustees upon the trusts of the settle- 
ment. The recitals did not refer to the land tax. 
T. died in 1821, having made no claim to a moiety 
of the charge in respect of the land tax. On the 
death of M., the personal representative of T. Ac M. 
claimed, as against those entitled under the settle- 
ment, a charge in respect of the land tax : — Held : 
C., on redeeming the land tax, became entitled to 
the interest on the consols transferred by him as 
a rent-charge on the leaseholds for his own benefit ; 
that it did not pass under the general words of the 
settlement of 1818, but remained as a separate 
properly in the settlors, as residuary legatees of 
(-. ; that their representative was now entitled 
to it as a charge on the leaseholds ; Ac that 
the fact of T. not 1 laying made any claim was 
no bar. 

Where the recital is that you intend to convey 
certain specific property & the general words in 
the habendum including interest Ac the like, are 
sufficiently large to convey other property which 
is not specified in the recital, that other property 
does not pass (Romilly, M.R.). — Neame v. 
Moousom (1899), E. R. 3 Eq. 91 ; 39 L. J. Oh. 
274; 12 Jur. N. S. 913 ; 15 W. R. 51. 

1794. — .] — Though words of specific 

description are not- easily dealt with, yet general 
words are ; A: though general w T ords may be in 

l themselves large enough, yet if, upon the whole 
j scope* of the inst rument, as to which special regard 
j is to be had t-o what I call introductory recitals, 
it appears it was not the intention of the parties 
to pass these properties, it wall not pass them 
(Jesskt., M.R.). — Howard r. Shrewsbury (Earl) 
(1874), E. R. 17 Eq. 378 ; 43 L. J. Ch. 195 ; 29 
E. T. 892 ; 22 W. R. 290. 

Annotations : — Refd. Crompton r. Jarratt (1885), 30 Ch. D. 

298 ; lie Durham, Grey r. Durham (1887), 57 L. T. 164 ; 

Williams v. Pinckney (1897), 67 L. J. Ch. 34. Mentd. 

I Wall v. Stamvick (1887), 34 Ch. D. 763 ; Garner v. Win- 
| trio vo, [1905] 2 Ch. 233. 

1795. .] — A marriage settlement con- 

tained a recital that- the land intended to be dealt 
with was subject t-o a certain charge, A to a term 
of 1,500 years. The operative part of the deed 
referred to a schedule in fchich certain lands situate 
in four townships in t-lie County of Durham, Ac 
subject- to this charge, were particularly described. 
The operative part- also contained general words 
referring to all other lands belonging to the settlor 
in these townships. The settlor at- the time of the 
settlement was entitled to other lands in t-w T o of 
these townships of about the same value as the 

| scheduled property, but subject- to a different, set 
i of charges to those mentioned in the recitals ; — 

| Held : t hese last lands did not pass by the deed, 

| & the operation of the general words was confined 
to the lands which w'ere subject to the charges 
mentioned in the recitals. — Ite Durham (Earl), 
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Grey (Earl) v. Durham (Earl) (1887), 57 L. T. 
164. 

1796. .] — Orr v. Mitchell, No. 1745, 

cmie. 

Condition on bond — Limitation of time shown by 
recital.] — See Bonds, Vol. VII., p. 183, Nos. 212, 
213. 

Limitation declared by recital.] — See 

Bonds, Vol. VII., pp. 182, 190, Nos. 204, 301. 

1797. Construction of covenant — Meaning shown 
by recital.] — Barton r. Fitzgerald, No. 720, 
ante . 

1798. Omission in operative part of name of 

person executing deed — Omission supplied by 
recital.] — W., a married man, entitled in fee simple 
in possession to real estate, became bankrupt. 
On a sale of his estate by the assignee, the deed 
of conveyance, after reciting that. W. & his wife 
joined for the purpose thereinafter mentioned, 
the operative part, omitting altogether the name 
of the wife, proceeded as follows : “ the said W., 
& by this present. deed intended to be acknowledged 
by the said wife as her act 6c deed, doth bargain, 
sell,” etc. The deed was executed Ac acknowledged 
by the wife in accordance with the provisions of 
bines Ac Recoveries Act, 3 833 (e. 74). The wife 
survived W : — Held : the wife had effectually 
barred her right, to dower. — Dart r. Clayton 
(1864), 4 New Rep. 221 ; sub nom. Dent v. Clay- 
ton, 33 L. .1. Ch. 503 ; 101 L. T. 865 ; 10 .Jur. N. S. 1 
671 ; 12 W. R. 903. ! 

1799. Omission of some parcels In operative part ! 

— Omission supplied by recitals. j— Barr att r. 
Wyatt, No. 1768, ante. I 

General powers.]- -See Agency, Vol. I., p. 297, j 
No. 24 7 . ' 


►S U JJ -SECT. 2 . — M I si t K( ' 1 TA LS . 

1800. Governed by clear intention shown in 
operative part- Lease misreciting date of earlier 
lease.] -A second lease which recited a former 
one under a false date being jdeaded, 6c tin* true 
date alleged in the pleading, is good on non drmisil 
modo ct forma, A3 the* variance immaterial. - 
Mount v. Hodgkin (1551), 2 Dyer, 116 a; 73 
E. R. 255. 

Annotations - Refd. WTutt.es by v. Adams (15(50), IT. Dyer, 


177 b; Palmer v . Humphrey (1597), Cro. Eliz. 584 ; 
Miller r. Mamvaring (1635), Cro. Car. 397 ; Foot v. Borklay 
(1670), 2 Kob. 654. 

1801. Second lease takes effect at 

once.] — A lease intended to commence in fuiuro 
which misrecites the prior lease on winch it depends 
in a material point, shall begin immediately. — 
Miller v. Man waring (1635), Cro. Car. 397 ; 
79 E. R. 947. 

Annotations A— Distd. Lloyd v. Gregory (1638), Cro. Car. 
501. Refd. Foot, v. Berklay (1670), 2 Keb. 654 ; Black- 
more v. Cumbcrford (1680), Freom. K. B. 527. Mentd. 
Ward v. Lumloy (1860), 24 J. i\ 150. 

1802. .] — Foot v. Berklay 

(1670), 2 lveb. 654; 1 Lev. 231; 1 Sid. 160; 

1 Vent. 83 ; 84 E. R. 385. 

j 1803. Misrecital of parties to line.] — A 

grant of a manor is good although in reciting 
' a fine it mistakes pltf. for deforceant. — Moody 
I v. Lewen (1593), Cro. Eliz. 127 ; 78 E. R. 381. 
Annotation : — Consd. Foot r. Berklay (1066), O. Brldg. 527. 

1804. - — Grant of reversion on mlsrecited 
lease.]- -Withes v. Casson (1615), Hob. 328 ; 
SO E.'R. 278. 

Annotation : — Refd. Foot r. Berklay (1 (570), 1 Vent. 83. 

1805. Misrecital of title —Showing intention of 
parties.) —A deed to lead the uses of a recovery, 
by mistake treated an advowson as in gross, Ac 
as vested, as to one moiety in A. for life, with 
remainder to his first Ac other sons in tail general ; 
A as to the ot-lier moiety, as vested in A. in fee. 
The whole advowson was, in fact, appendant to 
a manor ; Ac the. manor Ac appendant advowson 
were, with other hereditaments, vested in A. 
for life, with remainder to Jus first 6c other sons 
iii tail male. A.’s eldest son joined with A. in 
making a tenant to the pripcipn : — Held: not- 
withstanding the language of the recovery deed 
was large enough to have passed the whole advow- 
son as an advowson appendant, yet, by reason of 

, the apparent intention of the parties, although 
arising out of a mistake, the tenancy in tail was 
not barred in one moiety of the advowson. — 
Moseley v. Motteux (1812), 10 M. Ac W. 533; 
12 L. .1. Ex. 136 ; 152 E. R. 582. 

Annotation:- Refd. Hicks r. Bullitt (1851). 18 Jur. 915. 

1806. Misrecital of consideration.) - A deed 
which incorrectly recites the consideration of a 
contract on which a conveyance was executed, 
does not thereby warrant a suit to set aside the 
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q. Governed by clear intention shoirn 
in operative part — t feed of appointment.] 

M i N ( ’ll i n r. M I NCII in (1871), 5 

I. It. Jiq. 258 — IR. 

r. J\tixr< ritals — Effect of. 1 — K. 
having agreed with pltfs. for the 
purchase of some lumber, (lefts, con- 
sented to guarantee his punctuul pay- 
nient. for the same, but inadvertently 
the first agreement, in which K. bound 
himself to pay for the lumber, was 
recited in the agreement signed by the 
sureties, as bearing date Dec. 22, 
1851, whereas it was dated on Jan. 8, 
1852 : — Semitic : if it were shown that 
there was but one agreement between 
the parties relating to the matter, the 
error in the recital of it would not lie 
fatal, &; pltf. might recover.— W adh- 
worn u r. Tovvxley (1853), 10 U. ('. it. 
579.- CAN. 

s. .1 — Ejectment on a 

sheiiiTs deed, which recited that by a 
vcn. c.c. he hud seized the lands, & 
biiiee the seizure made by virtue of 
■be said writ, had exposed them to 
■iblic sale, etc., Ac then granted to 
luc purchaser. It appeured that the 
lands had been seized under a ft. fa. 
Previously issued, Ac that the vcn . ex. 
»rdered him to sell the lands so seized : 
—Held: the mLsreeitnls did not 

J. — VOL. XVII. 


invalidate the deed, 8c the pltfs. 
might show what the facts wcie. — 
ltoK r. McXkill (1861), 14 <_'. 1*. 424. — 

CAN. 

t. - - -.J - A testator devised 

property (o his wife, who conveyed 
to D. in fee. Afterwards J)., 8 c 

S , his wife, joined in a deed for 
valuable consideration, to M. Ac his 
wife, reciting that she wus entitled to 
the property us co-heiress of the 
testator. Subsequently M. Ac his wife 
conveyed to a trustee for S. Pltf. 
claimed under S., Ac notwithstanding 
the erroneous recital : — Held, : she wus 
entitled to a conveyance. — Law lor v. 
Murchison (1853), I Gr. 281. — CAN. 

a. .J — Growui cannot, any 

moie than a private individual, when 
it has purled with itH interest in land, 
by means of a recitul in a subse- 
quent instrument, derogate from such 
graii t or give any other person any 
right or equity in such land. — Bokhxkh 
r. Hiktlk (1912), 11 E. L. R. 222; 
46 X. S. It. 231 ; U D. L. Jt. 548 - 
CAN. 

b. Heal intention may 

be proved by parol evidence.] — Lands 
being re-settled, £2,500 was charged 
for younger children by a deed reciting 
that estates w f ere charged with £1,000 
for them under u previous settlement 


which really charged the lands with 
£2,000. Those children claimed both 
kuiiih ; — Held ; this was a mere mis- 
reeital, Ac the real intention, if It hud 
been to charge £2,500, besides only 
£1,000, should have been proved by 
parol evidence.— Bury v. Foot A c 
Bid A. MI81 1, 1181 7 J Beat. 581.- IR. 

e. - — -Thu recital described 

premises as Jet by one lease at 
one rent, whereas they were Jet by 
two louses at two separate rents, 
together equal to I hut stuled Jn the 
recital: — Held: although there was 
misdescription it was not such as 
nITcctcd the title. — S punnkr v. Wai.hji 
( 1817), 10 I. Kq. JL 386.— IR. 

d. Uncertain, recital — Effect of.]-- A 
grant of land from the Crown to A. 
m 1805 reeited that, a prior grant of 
the same land had been made to B. 
in 1765, A: thut such grunt hud not 
been registered in this province, Ac 
also reeited that *t. hud been repre- 
sented to the Govt, of tins province 
that the land hud been sold Ac con- 
veyed by JJ. to A. : — Held : in the 
absence of any other evidence of tin* 
grant to B., A: of the conveyance by 
him to A., the title of A., under the 
grunt of 1805, was not disproved by 
i he recital of the prior grant to B.-~-» 

B JJ 
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Deeds and Other Instruments. 


Sect . 8. — Recitals: Sub-sects. 2, 3, 4, 5 <fc 0. Sect. 9 : 
Sub-sect. 1, A. & B.] 

contract, but only to reform the conveyance. — 
Harrison v. Guest (1800), 8 H. L. Cas. 481 ; 11 
E. R. 617. 

Annotations: — Mentd. Denton v. Donner (1856), 23 Bear. 
285 ; Clark v. Malpas (1862), 31 Beav. 80 * Baker v. 
Monk (1804), 33 Beav. 419 ; Summers v. Griffiths (1865), 
35 Beav. 27 ; Baker v. Loader (1872), L 1L 16 Eg. 49 ; 
Hilliard v . Klffo (1874), L. R. 7 H. L. 3¥; Kosher t>. 
Williams (1875k L. It. 20 Kq. 210; Fry v. Lane, Re 
Fry, Wbittet v. Bush (1888), 40 Ch. D. 312. 


Sub-sect. 3. — Recitals operating as Covenants. 

See Part IV., Sect. 1, sub-sect. 2, B., post. 


Sub-sect. 4. — Recital as Execution of Power. 
See Powers. 


Sub-sect. 5. — Recitals as Estoppel. 
See Estoppel. 


Sub-sect. C. — Releases and Powers of 
Attorney. 

Releases.] — See Bonds ; Contract ; Real Pro- 
’ perty & Chattels Real ; Trusts & Trustees. 

Powers of attorney.] — See Agency, Vol. I., p. 
*297, Nos. 247-251. 


Sect. 9. — RECEIPT CLAUSE— SUFFICIENCY OF 
DISCHARGE. 

Sub-sect. 1. — Before Conveyancing Act, 1881. 

A. At Common Law. 

See , generally , Estoppel. 

Releases generally, see Contract, Vol. XII., 
pp. 497 cl scq. 

1807. Receipt endorsed — Sufficient discharge.] — 

In an action for money had & received, if deft, 
shows a deed of assignment of the money to 
himself, & a receipt for the consideration money 
indorsed, it* is a good discharge. — R-owntree v. 
Jacob (1809), 2 Taunt. Ml ; 127 E. R. 1030. 
Annotations : — Retd. Lamptm r. Corke (1822), 5 II. & Aid. 
606 ; Baker v. Dewey (1823), l B. & C\ 704. 


1808. Under hand — Not conclusive.] — 

A deed containing a general release of all debts, 
etc., recited that the releasee had previously 
agreed to pay to the releasor the sum of £40 for 
the possession of certain premises, & that in 
“ consideration of the £40 being now so paid as 
hereinbefore is mentioned,* * & also in considera- 
tion of the sum of 10s. a piece, well & truly paid to 
the said releasor & J. S., the receipt of which 
several sums of money they did thereby acknow- 
ledge, did release, etc. There was also a receipt 
for the £40 indorsed on the release. But it 
appeared on action afterwards brought for this sum 
that, in fact, it had never been paid ; — Held : this 
deed of release was no estoppel, inasmuch as the 
general words of release were qualified by the 
recital, wliich stated only an agreement to pay, & 
not an actual payment of the sum of £40. 

The receipt clause, not being under seal, is no 
estoppel, & its truth maybe disputed (Best, J.). — 
Lampon v. Corke (1822), 5 B. & Aid. 000 ; 100 
E. R. 1312 ; sub nom. Lambourne v. Cork, 1 
Dow. & Ry. K. JB. 211. 

Annotations : — Consd. Bottrell v. Summers (1828), 2 Y. & J. 

407. Refd. Baker v. Dewey (1823), 1 B. & C. 701. 

1809. Receipt in body of deed — May be qualified 
by recital of agreement to pay.] — Lampon v. 
Corke, No. 1808, ante. 

1810. .] — A deed of conveyance, after 

reciting that it had been agreed that £1,400, part 
of the purchase-money, should be paid to the 
mtgee. of the premises, & that the residue of 
the purchase-money £400, should be paid to the 
vendor, witnessed, that in consideration of the sum 
of £1,400 paid to the mtgee. at or before the 
sealing & delivery of the deed, the receipt whereof 
the mtgee. acknowledged, & from the mtge. 
money & every part thereof acquitted & dis- 
charged the vendor & purchaser, A also in con- 
sideration of the sum of £400 paid to the vendor 
os before-mentioned, the receipt whereof & also 
the payment of the mtge. money, making the 
whole of the sum of £1,800, the vendor thereby 
acknowledged & from the same & every part 
thereof acquitted, released, A discharged the 
purchaser, etc. ; — Held : to be no estoppel upon 
the vendor, the release by the words “ as before 
mentioned,* * etc., referring to & being qualified 
by the recital, which stated an agreement to pay 

j the £460 & not an actual payment. — B ottrell v. 

! Summers (1828), 2 Y. & J. 407. 

I 1811. Conclusive proof.] — Baker v. 

I Dewey, No. 1202. ante. 


Doe d. Dkb Barrkh v. Wiiitk (1812), { 
1 Kerr, 595.— CAN. 

e. Presumption as to accuracy — 
Notwithstanding recitals in other deeds 
— Produced by same party.] — Lauds 
were convoyed, iu 1804, by deed to W. I 
By dol'd poll indorsed upon the deed | 
of 1804, & dated in 1823, W. described | 
as “ the within named \V. M granted j 
the same lands to trustees of a marriage 
settlement executed in 1820 under 
wliich pltfs. claimed :■ — Held : the \\\ 
who executed the deed poll would bo 
presumed to have been the grantee of 
the deed of 1804, notwithstanding 
recitals in other deeds, produced by 
pltfs. as part of their chain of title, 
tending to show that the grantee of 
the deed of 1804 wits dead before , 
1820. — Thompson r. Bknnf.tt (1872), 

22 C. 1\ 393.— CAN. 

PART III. SECT. 9, SUB-SECT. 1. — A. 

1807 T. Receipt indorsed — Sufficient 
discharge.] — The body of a deed ac- 
knowledged the payment of the purchase 
money in the usual form, & a receipt ; 
therefor signed by pit f. was also i 


indorsed, but subsequent to the sale 
a dispute arose as to whether the 
amouut stated in the deed included a 
mtge. existing ou the property, or 
whether the purchaser was to pay 
that also. Pltf. having sued for the 
amount, of the mtge. : — Held : in the 
face of the indorsed receipt, 5c of 
certalu evidence adduced in eonflrma- 
tlon thereof, he could not recover. — 
Mr Don alu v. Blois (1873), 9 N. 3. K. 
283.— CAN. 

1807 ii. .] — Receipt in- 

dorsed upon deed bearing date 1728, 
would alone in 1791 be evidence of 
payment of the consideration. — 
Ciiaxdob t\ Brownlow (1791), 2 Ridg. 
Purl. Rep. 345.— IR. 

1807 iii. .]— In the deed of 

conveyance, the consideration -money 
was stated to have been paid by deft, i 
to pltf., 5: there was a receipt to the i 
same effect endorsed on the deed. The t 
deed was executed, & the receipt , 
signed by pltf. : — Held : it was not | 
competent for pltf. to show by evidence 
dehors the deed that the execution & 
signature aforesaid wore procured by 


fraud, & that pltf. could be relieved 
against such fraud in a et of equity 
ouly, & not in the Civil Bill ct. — 
Phillips v. Hanlon (1841), 2 Craw. 
& D. 96.— IR. 


f. Receipt in body of deed — Whether 
conclusive proof .] — Read v. M'Clklan 
(1848), 1 All. 81.— CAN. 


g. .] — In an action for 

the purchase money of land conveyed, 
a receipt under seal in the conveyance 
is conclusive evidence under the plea 
of payment. — K etch um r. Smith 
(1861), 20 U. C. R. 313,-yCAN. 

h. .] — Receipt of the con- 

sideration money iu a deed is conclusive 
at common law. — N elson v. Connors 
(1863), 1 Old. 406.— CAN. 

k. .]— Pltf. assigned to 

deft, his interest in a certain lease by 
deed, containing a receipt for the 
oonsiderat ion money, 3350. This deed 
was placed in K.’s hands to hold till 
deft, deposited this sum. K. delivered 
it to deft, on his promise that he would 
pay, & deft, afterwards paid him $76, 
saying he would hand him the balance 
as soon as he obtained it. On being 
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1812. •] — A policy was sold subject 

,o a condition that the purchaser should pay down 
i deposit of 20 per cent. & sign an agreement for 
payment of the remainder on June 8, 1835, but 
ihould the completion of the purchase be delayed, 
he purchaser was to pay interest on the balance. 
Deft, paid the purchase-money in full with interest 
rom June 8, & an assignment containing a release 
fe having a receipt for the whole purchase -money 
ndorsed was handed to deft. It was afterwards 
liscovered that pltf.’s attorney undercalculated 
he interest by £34 : — Held : the release was a bar 

0 an action for that sum. 

Pltf. having executed this deed is estopped from 
he receipt of any further consideration money. 
?he sum accruing by reason of the non-completion 
f the contract on the day limited is an additional 
rice, & pltf. has released the consideration money, 
whatever it was, to the full amount, & cannot now 
ay that more was due (Parke, B.). — Harding v . 
lMBLER (1838), 8 M. & W. 279 ; 1 Horn & H. 48 ; 
L. J. Ex. 132 ; 2 Jur. 305 ; 150 E. R. 1119. 

1813 . .] — A. transferred shares to B. 

y a deed executed by both part ies, which admitted 
lie payment of the consideration money. The 
loney not having really been paid, A. fded a bill 
gainst B. to compel payment : — Held : B. was 
ound to pay the purchase-money. 

It is true the deed does estop the parties at law, 
Dcause at law you cannot contradict the deed, 
ut it is settled by abundance of authority, that 

1 this et. you can contradict the statement of the 
ayment of the purchase-money (Romilly, M.R.). 
-Wilson v. Keating (1859), 27 Beav. 121 ; 28 
. J. Ch. 895 ; 33 L. T. O. S. 325 ; 5 Jur. N. S. 
L5 ; 7 W. R. 484 ; 51 E. It. 47 ; on appeal , 4 i 
»e G. & J. 588, L. 0. & L. J J. 

1814. May be rebutted in case of dis- 

moured cheque.] —The usual acknowledgment 

a deed of the receipt of a sum of money, may be 
butted by evidence of some subsequent & 
si in cl circumstances ; as, for instance, if a cheque 
ere given at the executing of the instrument, & 
were dishonoured on presentment. — Deverell 
Wiiitmarsh (1841), 5 Jur. 903. 

Src, now , Jud. Act, 1873 (c. 00). 

B. In Equily. 

See, generally , Estoppel. 

Release generally .] — See Contract, Vol. XII., 

>. 497 et scq. 

1815. Receipt indorsed.] — Coppin v . Coppin 


(1725), 2 P. Wms. 291 ; Cos. temp . King, 28 ; 24 
E. It. 735, L. C. 

Annotations: — Mentd. Maokreth v. Symmons (1808), 15 
Ve*. 329 * Selby v. Selby (1828), 4 Uubb. 336; Sproule v. 
Prior (1836), 8 Sim. 189 ; Courtenay r. Williams (1844\ 3 
Hare, 539 : Philips v. Philips (1844), 3 Hare, 281 ; Tumor 
v. Martin (1857), 7 Do G. M. & G. 429. 

1816. -.] — A brickmaker entered into an 

agreement with a tradesman to adopt his son ; & 
by an indenture made in pursuance of such agree- 
ment, the brickmaker, in consideration of £100 
expressed to be paid to him by the father, cove- 
nanted to apprentice the son, & that he should 
have the whole of his property at his decease if he 
left no child. The brickmaker died, without 
issue, having, by his will, given his estate amongst 

j liis own family. The son instituted this suit to 
j have the benefit of the covenant : — Held : the 
| evidence of an attesting witness, proving the 
| signature of a receipt for the consideration, which 
was indorsed on the deed, was not sufficient proof 
of payment ; the witness having in his evidence 
stated a fact, from which it appeared that though 
there was an apparent; intention on the part, of the 
father immediately to pay the money, yet at the 
time of the signature, it was not actually paid, & 
he not having witnessed the payment of it after- 
wards. — Hill v . Gomme (1839), 1 Beav. 540 ; 8 
L. J. Oh. 350 ; 3 Jur. 741 ; 48 E. R. 1050 ; affd. t 
5 My. & Cr. 250, L. C. 

Annotation : — Mentd. Green v. Paterson (1880), 32 Ch. D. 
95. 

1817. Disproved by recitals in contem- 

poraneous deed.] — Purchase-money proved to have 
been left in the hands of the purchaser as an 
indemnity in 1790, but for which a receipt was 
indorsed on the conveyance, the evidence being 
in the recitals of a deed contemporaneous with the 
purchase, & executed in order to enable the 
purchase to be completed, & these recitals stating 

j trusts of the fund under which pltfs. were entitled 
in remainder after two life estates, the? last of winch 
! expired in 1845 : — Held: as pltfs.* title in posses- 
i sion did not accrue till 1845 they were entitled on a 
| bill filed in 1 852, to have the trust fund made good 
out of the assets of the purchaser who had died in 
l 1811 . — Hawkins v . Gar-diner (1854), 2 8m. & G. 
j 4 41 ; 05 E. R. 472. 

| 1818. Conclusive in favour of transferee for 

! value.] — On a mtge. to secure £250, a receipt for 
that amount was indorsed, signed by the mtgor. 
The mtge. was subsequently transferred by the 
mtgee. without the mtgor. being made a pai*ty 


*ed again be said he had the money, 
t thul pltf. should pay part of the 
pciise of a bond which he had to 
e respecting the title. Pltf. then 
;d upon the common counts, for the 
(•chose money of land & on an 
ouut stated : — Held ; he was es- 
>pcd by the receipt under cal,& could 
recover on either count. — Sparling 
Savaui; (1806), 25 U. C. It. 259. — 


. Pltf. sold & con- 

r ed to deft, certain land, the deed 
i tabling a receipt tor the purchase 
ney, 5800, with a receipt for the 
•chase money also indorsed. Pltf. 
n sued deft, upon the common 
uU for the purchase money of the 
d, on an account stated. Deft, 
tuled, among other pleas, payment, 
er the sale deft, told one M. that 
had only paid pltf. Ml, 8c offered 
pay M. whatever pltf. was willing 
should. It also appeared, though 
very clearly, that pltf. was present 
this conversation : — Held : pltf. 

> concluded by the receipt in the 
d & he could not recover on either 
nt. — Casey v. McCall (1868), 19 
?. 90. — CAN. 


m. * . 1 — An admission of 

the execution of the mtge. was held 

[ clearly to include the signature to the 
1 receipt, & the receipt of the money as 
there stated. —McDonald v . Clarke 
(1870), 30 U. C. It. 307.— CAN. 

n. — .1— Pltf. in Aug. 1867, 

conveyed to deft, oeitain laud, by 
deed containing a receipt for the 
purchase money. It appeared, how- 
ever, that when this conveyance was 
made, some question being raised as 
to pltf.’s title, deft, retained $100 of 
the purchase money, & in Oct 
following, gave pltf. the following 
agreement : “ Fifteen montlis after 

date, I promise to pay to the order 
of H., or bearer, the sum of $100, 
providing that the title is good, on j 
lots known as etc., for value received.” 1 
Pltf. sued dclt. on this agreement, & 
on the common eouiils, to which deft, 
pleaded payment '.-—Held : pltf. was 
estopped by the receipt in the deed, 
winch included this $100, 8c he could 
not recover. — Harrison v . Preston 
(1873), 22 C. P. 676.— CAN. 

o. . ] — Held : a mtge. 

which contains an acknowledgment of 
receipt of the mtge. money, hut no 


covenant for repayment of money, 
j docs not of itself afford conclusive 
I evidence of a debt so that the mtgee. 

1 or his assigns can maintain an action 
1 for its recovery. — London Loan Go. 
v. Smyth (1882), 32 G. i\ 530. — CAN. 

p. .J -Webster v. Snider 

(1911), 46 S. C. It. 290: 20 W. L. It. 
239.— CAN. 

q. .1 — Where a mortgage 

deed is proved to have been exe- 
cuted 8c the document contains an 
acknowledgment, of the receipt of the 
consideration, this is strong primd 
Jade evidence that the consideration 
lias been actually received 8c L< evidence 
not only against the mortgagors, hut 
also against persons claiming under 
them subsequent to the date of tho 
mortgage. —Rabbi; v. Sita Ram (1914), 
I. L. U. 36 All. 478.— IND. 

r. Whether balance admitted 

to be unpaid recoverable.] —Qu.: 
whether one who has conveyed land 
8c acknowledged in the deed tho 
receipt of the purchase money, can 
recover a balance unpaid, on aiT 
admission by the purchaser that ho 
owes it. — McAllister t>. Day (1858) 

4 Ail. 37.— CAN. 
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Deeds and Other Instruments. 


Sect. 9 . — Receipt clause — sufficiency of discharge: 
Sub-sect. 1, B.; sut)-sect . 2.] 

to it, A £251 10s. was paid by the transferee. As a 
fact, only £91 was received by the original mtgor., 
but this was unknown to the transferee. In a 
redemption action by the mtgor. it was urged, as 
against the transferee, that the mtge. should only 
be a security for what had been actually advanced 
to the mtgor. : — Held : the mtge. must stand for 
£250 A interest. — Bickerton v . Walker (1885), 

31 Oh. I). 151 ; 55 L. J. Oh. 227 ; 53 L. T. 731 ; 
34 W. R. 141.0. A. 

Annotations : — Apld. Lloyds Bank v. Bullock. [18961 2 Ch. 
192; Bateman v. Hunt, f 1904] 2 1C. B. 530. Consd. 
Powell v. Browne (1907), 97 L. T. 167. Held. French v. 
Hope (1887), 56 L. J. Ch. 363 ; Do LIhIc v. Union Bank of 
Scotland, f 1 B 1 4 J 1 Ch. 22. Mentd. Taylor v. ltussell, 
[18911 1 Ch. 8; Berwick v. Price, [1905] 1 Ch. 632 ; 
Bure hell v. Thompson, [1920] 2 K. B. 80. 

1819. Receipt in body of deed — May be rebutted 
by evidence of non-payment.] — By an agreement 
for the sale of an estate, the purchase-money, 
with interest, was to be secured by the bond of the 

E ure! laser, A was to remain so secured during the 
fc of the vendor. The conveyance, which was 
afterwards executed, expressed that the purchase- 
money had been paid, A the vendor’s receipt was 
indorsed upon it ; but-, in fact, only a part of the 
price had been paid , A the residue was secured by 
the pure] laser's bond : — Held : the vendor had 
tl lien on the estate for tlio amount of the bond. — 
Winter v. Anson (Lord) (1827), 3 Russ. 488 ; 0 
L. J. 0. S. Ch. 7 ; 38 E. R. 058, L. C. 

Annotations:— Reid. Toed v. Carrulhers (1812), 2 Y. & 

C. Ch. Can. 31. Mentd. Clarke ?\ Hoyle (1830), 3 Sim. 
499; Parrott v. SweetlanU (1835), 3 My. «r K. 655; 
Whitbread r. Jordan (183), 1 Y. & C. Ex. 303 ; Fuller 
v. Boned t (1813), 2 Hare, ,94 ; Coo do t\ Burton (1 847), 

J Fxoh. 189; Dixon t\ Cay lore (No. 3) (1855), 21 Beuv. 
118; Jersey v. Briton Kerry Floating Dork Co. (1869), 

L. R. 7 Eq. 409 ; Buipett v. Sturges (1870), 22 L. T. 738 ; 
Jie Brentwood Brick K Coal Co. (1876), 4 Ch. D. 562 ; 
Barker v. Slioknoy, 119191 1 K. B. 121. 

1820. . | — In the settlement made on 

the marriage of A. A B., C., the father of B., 
settled £L,000 upon A. A B. A their issue, which 
sum was recited as having been paid to their 
trustees, A covenanted to pay anot her £1,000 upon 
his decease, upon the same trusts. Shortly before 
(Vs death, he, by deed, gave to other trustees a 
sum of £5,000 upon t rusts nearly identical with the 
trusts of the settlement, for A. A B. A their issue ; 

A by his will, of the same date, he declared that 
what he had given to 14. should be taken in full 
satisfaction A discharge of all claims A demands 
upon him in any right or manner whatsoever. 
The trustees of the settlement- never received the 
£1 ,0(10 uudor the covenant of C. Bill by one of the 
children of A. A B. against the representative of 
one of the trustees of the settlement claiming a 
portion of the two sums of 1*1,000 A £1,000; — 
Held : although primd facie the recital in the 
settlement, of payment to trustees is the strongest 
possible evidence to charge them, yet the circum- 
stances of this case negatived the receipt by the I 
trustees.— Davis v. Chambers (1857), 7 Do CL M. A , 
(J. 380 ; 28 L. T. O. S. 3-18 ; 3 Jur. N. S. 207 ; 5 . 
W. R. 245 ; 44 K. K. 150, L. C. 

Annotation .—Mentd. Smith r. Smith (1861), 3 Giff. 263. 


1821. .] — Wilson v. Keating, £ 

1813, ante . 

1822. Transaction between solicitor 

client — Not binding on third parties.] — A purcha 
by a solr. from a client having been set aside c 
the ground that the sufficiency of the consideratic 
was not established, an inquiry was directed with 
view to ascertain whether the purchase-money wi 
paid. No evidence was adduced on the inquii 
to prove the payment, except the acknowledgmer 
in the body of the deed & the usual indorse 
receipt. It appeared that no further evidenc 
could be had, A that there was no reason t 
suppose that any evidence had been destroyed 
Held : the acknowledgment A receipt were no 
sufficient evidence as against parties claiming unde 
the client, A the purchase-money must be con 
sidered not to have been paid. — Gresley v 
Mousley (1802), 3 De G. F. A J . 433 ; 31 L. J. Ch 
537 ; 0 L. T. 80 ; 8 Jur. N. S. 320 ; 10 W. R. 222 : 
45 E. R. 940, L. JJ. 

Annotations : — Consd. Powell v. Browne (1907), 97 L. T. 167 

Refd. Bateman v. Hunt, [1904] 2 K. B. 530. 

1823. But no endorsement — Priority c j 

vendor’s lien over mortgage.] — Where a purchase 
deed contained a recital that the purchase-mone I 
had been paid or accounted for, but- there was n J 
receipt for the purchase-money on the back of tl I 
deed : — Held : the vendor, in respect of his lie# 
for unpaid purchase-money, was entitled tl 
priority over a mtgee. of the purchaser. — B owen * " 
Cobb (1871), 19 W. R. 014, L. JJ. 


Sub-sect. 2. — Since Conveyancing Act, 1881. 

Sec , generally , Estoppel ; Conveyancing Act, 
1881 (c. 41 ), s. 55. 

Release generally.] — See Contract, Vol. XU 
pp. 497 et seq. M 

1824. General rule.]— There was a time wbB 
cts. of common law A cts. of eqidty were distin ?L 
A their practice differed. Formerly, it w r 
thought that at common law, if the receipt clau \ 
was contained in a deed, there was an estoppel, c 

t hat if it was not. in the deed there was no estoppel* 
It- has long been clearly recognised, however, that 
there is no estopped in the one case any more t han 
in the other. Even before Jud. Act, 1873 (r. 06). 
a party to a deed was not in every case estopped 
at common law from setting up the truth. More- 
over, before the passing of that Act, whether the 
I (Iced contained the receipt- clause or not, it was 
always open to the party who had been misled to 
show in a et, of equit y as against the grantor that 
the money had not been paid A to claim relief 
j (Lush, J.). — Bukchell r. Thompson, [1920] 2 
K. B. SO ; 89 L. J. K. B. 533 ; 04 Sol. Jo. 08 ; 
[1920] B. A 0. XL 7, D. C. ; on appeal, [1920] 2 
K. B. 90, C. A. 

Annotation: — Mentd. Commercial Credit Co. of Canada v. 

Fulton, 11923] A C. 798. 

1825. Receipt clause conclusive — In favour of 


PART III. SECT. 9, SUB-SECT. 1. B. 

1819 i. Rm ipt in body of deed — May 
be rebuff'd by eridtm t oj non-payment.} 
- Receipt ot the consideration money 
in a deed is conclushe at common law, 
but a et. of equit > looks to the real 
character of the dealing gives the 
vendor a lien on the estate. — Nklkox 
v . Connors (1863). 1 Old. 406. — CAN. 

s. «!• indorsement — May be re- 

, j » • . - * t 


In an action against deft, for unpaid 
purchase money on the sale of land, 
the deed thereof, as well as the receipt 
indorsed thereon, acknowledged the 
payment, hut in an equitable defence, 
as also at the trial, deft, admitted the 
non-payment thereof, but claimed 
that he >vas not liable to pay it because 
pitf. had agreed ut the time of the sale, 
i on the faith of which agreement deft. 
; purchased, to pay off a prior incum- 


elfect had been omitted by mistake ; 
that the same had not been paid off 
by pltf., but had beeu paid by deft., 
& deft, prayed that the deed might be 
reformed by the insertion in the deed 
of such covenant: — Held: notwith- 
standing the receipt under seal, the 
ot. could entertain pltf.’s claim as 
an equitable demand. — P a ruins ox v. 
CLKMUNNINU (1878), 29 C. P. 13.— 
CAN. 
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ransferee lor value without notice.] — Saunders 
. Kent, [1885] W. N. 147. 

\nnotation : — Apprvd. Powell r. Browne (1907), 97 L. T. 
864. 

1826. .] — If the owner has not only 

ransf erred property to an agent or trustee, but 
as acknowledged that the transferee has paid 
nil consideration for it, lie is estopped from 
sserting his equitable title against a person to 
rhom the transferee has disposed of the property 
>r value. 

The statement, in a transfer of mtge. made in a 
>rm prescribed by statute, that the mtge. is 

ransferred in consideration of £ paid by 

.. to B., without any express receipt clause, is 
ifficient to ci'eate this estoppel. — Rimmer v. 
Webster, [1902] 2 Ch. 103; 71 L. J. Oh. 501 ; 

(5 L. T. 491 ; 50 W. R. 517 ; 18 T. L. R. 548. 
\nnntat\ons : — Mentd. Weiner v. Gill, Weiner r. Smith, 
i [190(1] 2 K. 11. 674 ; Purgris Constantine, (1908] 2 K. 11. 
484 ; Truman r. Attenborough (1910), 103 L. T. 218; 
Lloyd v. Grace, Smith, 11911] 2 K. II. 489 ; Fry v. Smollie, 

1 1912] 3 K. B. 282; Lloyds Bunk v Swiss Bankverein, 
.Union of London & Smiths Bunk r. Suiss Bankverein 
kJ912), 107 L. T. 309. 

||827. .] — A mtge. deed was prepared 

■executed by deft s., purporting to be in eonsidera- 
Bn of the specified amount, tins receipt whereof 
H5 acknowledged in the body of the deed. The 
pge. debt was subsequently assigned to pltfs.’ 
litator. Testator of plt.fs. not having had actual 
* constructive notice that the amount specilied 
| the mtge. deed liad not been paid; — Held: 
ifs. were entitled to rely on the acknowledgment j 
minified in that deed, A to recover the amount 
icrein stated to -have been received. — Bateman 
111; nt, [1904] 2 K. B. 530 ; 73 L. J. K. B. 782 ; 
L. T. 331 ; 52 W. R. 009; 20 T. L. R. 028, 
A. 

i notations ; Reid. Bnroholl p. Thompson, [1920] 2 K. B. 
80. Mentd. Powell v. Brovvno (1907), 97 L. T. 107. 

1828. .] — A client executed in favour 

t his solr. a mtge. wliicli contained tins usual 
iipt clause, but no money was in fact ever 
lanced by the solr. to the client. The solr. 
soquently executed a sub-mtge. in favour of a 
•d party; — Held: the original mtgeo. was 
topped by the receipt, as against the sub-mtgee., 
un denying that he had received the advance. — 
jwell v. Biiowne (1907), 97 L. T. 854 ; 21 
L. R. 71 ; 52 Sol. .lo. 42, 0. A. 

1829. What amounts to receipt in body of deed — 
ider Conveyancing Act, 1881 (c. 41), s. 55.] — 

> constitute a receipt in the body of a deed 
thin the meaning of sect. 55 of above Act, 
Ler the statement of consideration, express words 
knowledging the receipt of such consideration 
^ necessary. — Renner r. Tolley (1893), 08 
T. 815 ; 37 Sol. .Jo. 477 ; 3 R. 023. 

1830. Statutory transfer of mortgage.] 

Rummer v. Webster, No. 1 820, ante, 

1831. In mortgage — Proof of non-payment.] — 
1887 freeholds were mortgaged to a building 
riety by 11. to secure advances. In Oct. 1892, 
died, having devised these freeholds to N. upon 
ist for sale. In Dec. 1892, C., the solr. who 
ted for the society, A also for H., & after his 
ath, for N., having fraudulently represented to 
3 society that notice to pay oil their mtge. had 
?n given, procured the statutory receipt to be 
lorsed on the mtge. of 1887, & obtained posses- 
n of the title deeds of the property : the money 
ing to the society was never paid off, N. at this 
ic being unaware of the existence of the mtge. 
shortly afterwards agreed to sell the property 
C., who was at this time in good repute & 
?posed to be well off, & by a deed of Dec. 29, 


1892, which recited the trust for sale in H.’s will, 
N., in consideration of £700 paid to him by 0. 
at or before the execution of the deed the receipt 
whereof N. thereby acknowledged, conveyed the 
property to C. in fee.. The purchase -money was 
not in fact paid. This conveyance & the other 
title deeds, except the mtge. of 1S87 & the 
statutory receipt, were shortly afterwards deposited 
by C. with pltfs. as security for an advance of £050. 
In 1893 C. was adjudicated bkpt., his frauds were 
discovered, & he was convicted & sentenced. 
Pltfs. now claimed to enforce their security against 
the society & against C. & iiis cestui quo trust . It 
was admitted that the society had priority over N. 
& his cestui que trust, & the main contention was 
between pltfs. & the society & pltfs. <fe N. & his 
cestui que truvi : — Held : the societ y were entitled 
under the circumstances to show that they had 
never boon paid off, the statutory receipt & the 
mtge. of 1887 were delivered only as an escrow, 
& the mtge. not having been paid off, & the legal 
estate being still in the society, they had priority 
over pltfs. — Lloyds Bank, Ltd. v. Bullock, 
[1890] 2 (Hi. 192; 05 L. .1. Oh. 080; 71 L. T. 
087 ; 14 W. R. 033 ; 12 T. L. R. 435 ; 10 Sol. Jo. 
545. 

Annotation# : — Distd. Oftpoll t\ Winter, [1907] 2 Ch. 37G. 

Refd. King v. Smith, [1900] 2 Ch. 426. Mentd. limit v. 

Luek (1900), 49 VV. JU 156. 

1832. .] — A testator died in 1895, 

having by his will given his real estate to his son C., 
& one L., upon trust to sell, & divide the proceeds 
among liis four children, including (J., each share 
being settled cm trusts for a child for life, after- 
wards for the children of that cliild. L. having 
died in Aug. 1901, from then till Jan. 1905, (J. 
was the sole exor. & trustee of the will. In 
Sept. 1904, C. «fc another severally owed money to 
one M. on promissory notes for £2,000. U. & M., 
in fraud of the rights of the beneficiaries under the 
will, M. having full notice of the breach of trust, 
arranged that the £2,000 should be further secured 
on part of the trust estate, & to carry out the 
arrangement (J. on Sept. 29, 1904, executed & 
delivered to M. what, purported to be a conveyance 
on sale of part of the land held in trust- to M. in 
consideration of £2,000. The deed contained the 
usual receipt for the purchase -money, but no part 
of the £2,000 was ever paid, it being arranged that 
the deed was to be held as security for t he money 
due on tins notes to the extent to which they should 
be dishonoured. In Apr. 1905, M. deposited the 
deed with B., & gave him a memorandum charging 
the land conveyed with £1,000 lent by B., who had 
no actual or constructive notice that any breach 
of trust had been committed, or that the £2,000 
liad not been paid by M., & had not been guilty 
of any conduct which would have made liis equity 
inferior to that of the beneficiaries : — Held : there 
was no contract of sale, therefore no vendor's 
lien, but an equity in the beneficiaries to have the 
property sold <fc the proceeds divided ; the bene- 
ficiaries were not estopped by the receipt from 
saying that the money liad not been paid or that 
the real transaction was not a sale & purchase ; 

& the equities of the beneficiaries & B. being equal 
in every other respect, the equity of the bene- 
ficiaries must prevail by reason of its priority in 
point of time. — Oapell v . Winter, [1907 J 2 Oh. 
373 ; 70 L. J. Ch. 490 ; 97 L. T. 207 ; 23 T. L. R. 
618 ; 51 Sol. Jo. 570. 

Omission of receipt in bill of sale .] — See Bills op 
Sale, Vol. VII., pp. 54, 55, Nos. 291, 292. 

Under Workmen’s Compensation Acts .] — See 

Master & Servant. 
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Deeds and Other Instruments. 


Sect. 10.— THE PROPERTY CONVEYED. 

Sub-sect. 1. — The Parcels. 

A. In General . 

1888. Parcel or no parcel — Question for Jury.] — 
Parcel or no parcel is always a question for the 
jury (Bllenborouoh, C.J.). — Goodtttle *d. Rad- 
ford v. Southern (1813), 1 M. & S. 299 ; 105 
E. R. 112. 

Annotations : — Consd. Press v. Parker (1825), 2 Bing. 456. 
Refd. Paddock v. Fradley (1830), 1 Cr. & J. 90 ; Doe d. 
Ashforth v. Bower (1832), 3 B. & Ad. 453 ; Smith v. 
RJdgway (1805), 14 W. Ft. 207. Mentd. Doe d. Beach v. 
Jersev (1818), t B. & Aid. 550; MUler v. Travers (1832), 8 
Bing.' 244 ; Richardson v. Watson (1833), 4 B. Sc Ad. 787 ; 
Hall v. Fisher (1844). 1 Coll. 47; Doe d. Hubbard v . 
Hubbard (1850), 15 Q. B. 227 ; Slingsby v. Grainger 
(1859), 7 H. L. Cns. 273 ; Stanley v. Stanley (1802), 2 
John. & H. 191 : Wobbor v. Stanley (1804), 10 C. B. N. S. 
688 ; White v. Birch (1867), 36 L. J. Ch. 174 ; Hardwick 
v. Hardwick (1873), L. It. 16 Eq. 168. 

1834. .] — Manning v. Fitzgerald, 

No. 944, ante . 

183 )# Duty of Judge.] — Lyle v . 

Richards, No. 003, ante . 

1836. Reputed parcel — Question for court.] — 

The king grants a manor, & every part & parcel, 
or that is reputed parcel thereof. This reputation 
is not a question for the jury, but for the ct. — 
Lfe v. Browne (1676), 1 Freem. K. B. 207 ; 2 
Mod. Rep. 09 ; 89 E. R. 147 ; sub nom. Lea v. 
Br.owne, Poll. 410. 

Annotation : — Refd. Dolacborois v. Dolachorois (1864), 4 
New ltop. 501. 

B. Falsa demonsiratio non noccU 
Sec Sect. 3, sub-sect. 13, ante. 


C . Non accipi debent verba in demonstrationem 
faUam quae competunt in limitationem veratn* 

See Sect. 3, sub-sect. 14, ante . 


D. Boundaries . 


Boundaries generally, see Boundaries, Fences 
& Party-Walls, Vol. VII., p. 203. . 

1837. Abuttals — How construed.] — Abuttal in 
its strict sense includes the idea of continuity. / 
Abuttals are not in general to be oonstrued strictly, i 
But if the description of abuttals be such, that, if 
correct, it might increase the value of the premises, 
& induce the purchaser to take the land on that 
account, the deed is not merely evidence that the 
land abuts according to the description, which 
may be answered by contrary evidence, but it 
shall amount to a grant that the land abuts as it is 
described.— Roberts v. Karr (1809), 1 Taunt. 
*95 ; 127 E. R. 920 ; previous proceedings (1808), 

1 Camp. 202, n., N. P. 


Annotations : — Consd. Espley v. Wilkes (1872), L. R. 7 Exoh. 
298; Mollor v. Waimesley, [1905] 2 Ch. 164. Refd. 
Lempriero v. Humphrey (1835), 3 Ad. & El. 181 ; Furness 
Ily. v. Cumberland Co-op. Bldg. Bon. (1884), 52 L. T. 144 ; 
Roe v. Siddons (1888), 22 Q. B. D. 224 ; Cooke v. Ingram 
(1893), 68 L. T. 671 ; International Tea Stores Co. v. 
Hobbs, [1903] 2 Ch. 165. Mentd. Healey v. Batley Corpn. 
(1875), L». R. 19 Eq. 375 ; Brockman v. Folkestone Corpn. 
(1911), 76 J. P. 99 ; White v. Grand Hotel, Eastbourne 
(1912), 107 L. T. 695. 


Misdescription of boundaries.] — See No. 948, 

ante. 


Medium fllum rule.] — See, generally , Highways, 
Streets & Bridges ; Waters & Watercourses. 


PART HI. SECT. 10, SUB-SECT. 1.— 

D. 

t. Monuments control courses, j — If 
reference is mude by a deed to monu- 
ments & boundaries, they control, 
though they may call for courses, 
distances, or computed contents which 
do not agree with those in the deed. — 
Urasictt t\ Carter (1880), 10 S. C. il. 
105. -CAN. 

a. .]— Ill construing documents 

of title, giving the length of a course 
in feet or other denomination, with 
the addition “ or uutil it comes to an 
object," that object, bo it hiss or 
moro than the longth given, is the 
boundary.- -Milm ore v. Woodstock 
(1907), 3 E. L. R. 204 ; 38 N. B. R. 
133. — CAN. 

b. .] — Cox v. Day (1913), 12 

E. L. R. 524.— CAN. 

0 . .] — Where the description 

of lands in a grant is found to bo 
erroneous 5c something must bo 
rejected, coursos & distances will be 
controlled by monuments 5c fixed 
lines. — B laokader v. Hart (1917), 
61 N. S. U. 449. — -CAN. 

d. Course from ascertained 

monument controls an unascertained 
one.] — Dixon v. McLaughlin (1854), 
1 E. & A. 370. — CAN. 

e. .]— The deed to pltf. 

purported to convey the lot as con- 
taining 200 acres, bounded in front by 
the river T. ; then 58 chatns to au 
allowance for road betwoon the 1st 
Sc 2nd concessions : — Held : pltf. 
was restricted in his claim to a space 
of 58 chains from the river T., 5c had 
no title to lands to the north thereof. — 
Crow v. Martin (1863), 2 E. & A. 
425 ; 22 U. C. R. 485.— CAN. 

t. .]— Whcro a course is 

described as running from a fixed 
monument, " north along the roar line 
of lots 16, 17 Sc 18, 180 rods," the 
dimension 180 rods conclusively deter- 
mines the distance to be run 5t not the 
reference to lot 18 . — Millet r. Bez ax- 
son (1910), 9 E. L. R. 16.— CAN. 

g. Monuments unascertainablc.) — 


When the position of the natural 
boundaries dosori bed in a grant can- 
not bo ascertained, .& there is no p»*oof 
of the original survey, the limits of 
the grant cannot bo extended by 
implication beyond the courses 6c 
distances mentioned in it. — Twining 
v. Stevens (1863), l old. 366. — CAN. 

h. Astronomical line.)— Deft, claimed 
under a timber licence, which described 
his limits as bounded on the south 
by " the continuation of a lino from 
the head of Mud Lake on the courso 
N. 54° K., formerly the boundary 
betwoon T. C. Sc A. It. M.” The pltf. 
claimed under a licence which gave his 
northerly limit as the same line, 
describing it also as running N. 54° E. : 
— Held: the boundary between them 
was the trueastronomicallincN.54° E. ; 
& pltf. could not claim according to a 
Lino run in 1874 N. 54 1 E. magnetically, 
making no allowance for the varia- 
tion of the compass. — Thibaudeau v, 
SKEAD (1876), 39 U. C. R. 387 —CAN. 

k. ** Centre, line of the. railway. "] 
— In an action of ejectment, the 
q uestiou in dispute was one of boundary 
between adjoining lots, & turned on 
the meaning of the words ** the centre 
line of the railway " in the description 
of the lands taken 5c dedicated for the 
E. Sc N. A. rv. : — He. hi : the centre 
line of the railway meant the centre 
of the railway traok Itself, 5c not the 
centre of the lands taken for the 
railway track. — Dok d. Barnes v. 
Bklyka (1880), 19 N. B. II. (P. 5: B.), 
541.— CAN. 

l. How ascertained when doubtful 
— Crown grant.) — Where a particular 
“ parcel or lot " is convoyed by a 
Crown grant, the boundaries of it are 
to be determined by the official plan 
or survey of the particular district. — 
Re Land Registry Act (1913), 25 
W. L. R. 429 ; 6 W. W. R. 99 ; 13 
D. L. R. 790.-— CAN. 

m. Intersection. ] — In a deed con- 
veying land on which was erected a 
house which immediately adjoined 
anothei house to the north, one of the 
metes & bounds was, commencing 


from the intersection with the street 
line of the northern face of the wall of 
the house upon the land conveyed & 
running westerly along the production 
Si limit between the houso conveyed 
& the adjoining one, to tho we«terly 
limit of the lot. Where the wall of tho 
house conveyed extended beyond the 
rear wall of tho adjoining house. It 
was cased with brick, nine inches 
thick, °o as to cause it to project that 
distance beyond what would otherwise 
have been tho division line between 
the two houses : — Held : 4 ‘ intersect " 
here meant “ to divido or separate " 
& the northerly face of the wall must 
bo followod no matter bow devious its 
course might be, so as to include the 
uorthcrly face of the brick casing. — 
Weston v. Smythe (1905), 5 O. W. R. 
537 ; 10 O. L. R. 1.— CAN. 

n. Error in lay out.) — An oblong 
tract of land, 20 by 100 chains, con- 
taining 200 acres, was sub-divided 
into smaller lots, with a lane laid out 
Sc staked, as was supposed, through 
the centre of the tract, which it really 
was according to the then understood 
boundaries. Part of tho tract lying 
to the east of the lane was sold Sc 
conveyed ; &, in the deed of that 
part reference was made to a plan, 
which showed tho lane as laid out 
through the centre of the whole 
tract, & the lane was therein declared 
to be the western boundary of such 
piece. Afterwards it was discovered 
that tho eastern Sc western boundaries 
of the whole 200 acre lot, as of all the 
lots adjoining, should lio more to the 
west than was formeriy supposed ; Sc 
if those boundaries were shifted to 
their proper places as had been done 
by the owners of adjoining lots,, tho 
lane as originally laid out could not 
remain in tho centre of the lot when 
shifted. A piece to the east of the 
lane was purchased by B. : — Held : 
his western limit could not extend 
beyond the cast side of the lane as 
staked out before the execution of his 
deed. — Dunn v. Turner (1852), 3 
0. P. 104.— CAN. 
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E. Plans. 

See , generally, Boundaries, Fences & Party- 
Walls, Vol. VII., p. 203. 

1838. Plan must be looked at to explain parcels.] 
— We must make out by looking at the map & the 
description in the lease whether this small portion 
of land is or is not included in the demise. If we 
come to a part too small to bo laid down in the 
map, we must look at the words of the lease which 
describe the boundary (Tindal, O.J.). — Taylor 
v. Parry (1840), 1 Man. & G. 004 ; 1 Scott, N. K. 
570 ; 9 L. J. C. P. 298 ; 4 Jur. 907 ; 133 E. R. 474. 

Annotations: — Mentd. Fishmongers Co. v. Dimsdale (1852), 

22 L. J. C. P. 44 ; Holmes v. Powell (1856), 8 De G. M. & 

G. 572 ; Humphrey v. Nowland (1862), 15 Moo. P. C. C. 

343. 

1839. .] — Lyle v. Richards, No. 003, ante. 

1840. Where discrepancy between plan & descrip- 
tion — Description prevails.] — General words in a 
conveyance are to be construed in the same 
manner as other words, according to their moaning, 
& not as conveying easements only. 

By the parcels in a conveyance, a freehold house 
& the yards, etc., therewith, occupied or enjoyed, 
& delineated, & coloured on a plan annexed to the 
deed were granted to a purchaser. Among the 
general words was the word yards. On the plan 
a yard, which had always been enjoyed with the 
house, was not coloured : — Held : the deed passed 
the fee simple in the yard to the purchaser. — 
Willis v . Watney (1881), 51 L. J. Oh. 181 ; 45 
L. T. 739 ; 30 W. R. 421. 

1841. .] — M. conveyed to W. a piece 

of freehold ground, with a messuage thereon, 
adjoining a covered gateway, together with the 
exclusive use of the gateway. The dimensions of 
the gateway or passage as to length, breadth, <Sg 
height, were mentioned in the deed ; & the piece 
of ground & premises were stated to be more 
particularly delineated by the portion in the plan 
thereto, & coloured pink. The covered gateway 
was not coloured on the plan : — Held : the con- 
veyance to W. did not merely confer on W. & his 
successors in title a right of way through the 
covered gateway, but enabled them to uso the 
gateway for all purposes. — Reilly v. Booth 
(1890), 44 Ch. 1). 12 ; 02 L. T. 378 ; 38 W. R. 484, 
0. A. 

Annotations : — Held. Met. Ity. v. Fowler, [1893] A. C. 41 G ; 

Phelps v. City of London Corpn., 1 191 6] 2 Ch. 255. Mentd. 

Tail Vale Ity. v . Cardiff lty., [1917] 1 Ch. 299. 

1842. ] — In a grant of land with 

certain specified boundaries “as will further appear 
by the diagram framed by the surveyor 1 ’ : — Held : 


where the diagram was repugnant to the terms of the 
grant, the latter would prevail. — Horne v. Struben, 
[1902] A. C. 454 ; 71 L. J. P. C. 88 ; 87 L. T. 1, P. 0. 
Annotations :— Refd. Mellor v. Walmesley, [1904] 2 Ch. 525 ; 

Watcham v . A.*G. of East Afrloa Protectorate, [1919] A. O. 

533. 

1843. .] — W. agreed to sell to P. land 

situate in & fronting 133 ft. upon Walpole Road, 
having a depth next Oak Hill Grove of 124 ft. 
more particularly delineated, together with the 
abuttals, boundaries, & dimensions thereof upon 
the plan thereto. The plan showed a piece of 
land with a slightly rounded comer at the junction 
of Walpole Road & Oak Hill Grove with frontage 
lines, marked respectively 133 ft. & 124 ft. pro- 
duced in a straight line so as almost to meet at 
the corner : — Held : tho purchaser, according to 
the representations in the contract, was entitled 
to a conveyance of land having 257 ft. frontage, 
measured round the bond of the comer of Walpole 
Road & Oak Hill Grove, the vendor not being 
entitled to have the lines of frontage produced in 
straight lines to their point of intersection, outside 
the bend in measuring tho 133 ft. & 124 ft. 
respectively . — Re Wellings & Parsons’ Contract, 
Re Vendor & Purchaser Act, 1874 (1900), 97 
L. T. 105. 

1844. Plan prevails.] — Resp. conveyed 

land to applt., & in tho deed the parcels were 
described in four different ways : first, by the 
name which the premises bore ; secondly, by their 
acreage ; thirdly, by the names of the occupiers ; 
& fourthly, by delineation & tint on a plan indorsed 
on the deed. The first three descriptions were all 
more or less inaccurate. On the plan a small 
strip of land was coloured which was not the 
property of resp. : — Held : the plan, being a 
perfectly definite delimitation of the land expressed 
to be conveyed by the deed, must prevail. — East- 
wood v. Ashton, [1915] A. 0. 900 ; 84 L. J. Ch. 
071 ; 113 L. T. 502 ; 59 Sol. Jo. 500, n. L. 
Annotations: — Consd. Watcham v. A.-G. of East Africa 

Protectorate, [1919J A. O. 533. Held. Norman v . Norman, 

[1919] 1 Ch. 297. 

See , also , No. 919, ante . 


Sub-sect. 2. — General Words of Description. 
A. In Grants of Realty Generally. 

See, generally , Sale of Land ; Real Property 
& Chattels Real. 

Doctrine of ejusdem generis, sec Sect. 3, sub -sect. 
13, ante. 



o. Reference in deed to plan attached 
— Incorporation of plan vrith deed .] — 
Whore a plan is attached to a grant or 
deed, Sc referrod to in the usual terms, 
it is to bo considered as incorporated 
with tho instrument, & must be con- 
strued along with it. — Archibald v. 
Morrison (1868), 7 N. 8. R. 272. — 
CAN. 

p. .] — Where lands are 

described by reference to a plan, tho 
plan is considered as incorporated with 
the deed. Sc tho boundaries of the 
lauds conveyed as dofined by the plan 
are to bo taken as part of the descrip- 
tion. — G rasett v. Carter (1883), 10 
S. C. R. 105.— CAN. 

q. .] — Fullerton v . 

Brundige (1887), 20 N. 8. R. (8 
R. Sc G.) 182 ; 8 O. L. T. 378.— CAN. 

r. .] — Smith v. Millions 

(1889), 16 A. R. 140 ; 15 O. R. 453.— 
CAN. 


s. .] — Re Otway's Estate 

(1862), 13 I. Ch. R. 222, 234.— JR. 


t. .] — Whore there is no 

obscurity in the description of boun- 
daries as given in a grant, the diagram 
annexed to tho grant may afford 
valuablo evidence of what was really 
intended to bo granted. — Reid v. 
Surveyor-General (1897), 14 8. O. 
34 ; 7 C. T. R. 26.— S. AF. 

a. Not plan formino no 

part of deed.] — The ct. is not justified 
in looking at a plan not a part of a 
deed merely because an unnecessary 
reference Is made to it in that deed. — 
Lee v. Melbourne Sc Suburban Ry. 
Co. (1861), 1 W. Sc W. 34.— AUS. 

b. .] — In an action 

of trespass to land, pltf. gave in 
evidence a Landed Estates Ct. convey- 
ance to him of the locus in quo. Deft, 
tendered a copy of the ordnance map 
of the premises, which was attached 
to the conveyance but not referred to 
in or by it : — Held : the map was not 
admissible in evldenoe to explain or 
control the deed. — W yse v. Leahy 
(1875), I. R. 9 C. L. 384.— 1R. 

c. Plan not made with refer • 

enct to deed,] — In ejectment for 20 


acres pllf. claimed under a patent, 
i Deft, put in a mtgo. from pltf. to P. 
i of 1,300 acres, described as “being 
j comprised in the schedule Sc map 
| attached.** The land in tho patent 
I was not montionod in tho schedule, 
j though it was laid down on the map, 

1 but it was proved that the map 
contained other lands belonging to 
other parties, Sc was not mado with 
reference to tho mtgo., & that tho 
i schedule embraced lands not appearing 
, on tho map : — Held : clearly insuifi 
cieut to disprove pltf.'s claim. — 
i Cotton v. MoCully (1862), 21 U. 0. II. 
j 550.— CAN. 

| 1840 i. Where discrepancy between 

, plan & description — Description pre- 
j vails.] — The description of boundaries 
! of proporty granted by govt., as stated 
! in the deed Sc on tho diagram, when 
i clear Sc distinct, are to be preferred to 
i the configuration of tho ground as 
> shown by the diagram annexed to the 
i grant. — 8truben v. Colonial Govern • 
i MENT (1900), 19 S. C. 317.— SCOT. 

I 1844 i. Plan prevails.] — Doe d. 

* Gilderslekve v. Kennedy (1848), 5 
, U. C. R. 402.— CAN. 
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Sect. 10. — The property conveyed: Sub sect. 2, A., 

B. <fc C .] 

1845. Construed with reference to intention.] — 

Willis v. Watney, No. 1840, ante. 

1846. Restricted to what grantor had power to 
grant — At date of grant.] — General words in a 
grant must be restricted to what the grantor had 
power to grant at the date of the grant. — Booth 
v. Alcock (1873), 8 Oh. App. 063 ; 42 L. J. Ch. 
567 ; 29 L. T. 231 ; 37 J. F. 709 ; 21 W. R. 743, 
L. JJ. 

Annotations : — Reid. Master v. Hansard (1876), 4 Ch. J). 
718; Bcddington v. Atlee (1887), 35 Ch. J). 317 ; Godwin 
v. Scliweppos, 11902] 1 Oh. 926. Mentd. Davis v. Town 
Properties Investment Corpn., [1903J 1 Ch. 797 ; QuickC 
v. Chapman, [1903J 1 Ch. 659. 

1847. Do not amount to warranty by grantor — 
Object of Insertion.] — The introduction of general 
words into a grant of real estate does not amount 
to a warranty by the grantor that there is anything 
to answer them ; but they are inserted to cover 
any tiling which may have been overlooked or not 
specifically mentioned. — B aping v. Abingdon, 
F 1 892 ] 2 Ch. 374 ; 62 L. J. Ch. 105 ; 67 L. T. 6 ; 
41 W. R. 22 ; 8 T. L. R. 576 ; 36 Sol. Jo. 522, 
0. A. 

Annotations: — Mentd. Broome v. Wcnharn (1893), 68 L. T. 
651 ; Wallis v. Hands, [1893] 2 Ch. 75. 

1848. Following precise description — Conveys no 
other property.] — North (Ford) v. Ely (Bp.) 
(1576), cited in 1 Bulst. at p, 100 ; 80 E. R. 798. 
Annotation: — Retd. Doo d. Mcyrluk v. Moyrick (1832), 2 

Cr. A J. 223. 

1849. .] —Doe d. Meyrick v. Meyrick, 

No. 1784, ante. 

1850. May pass a manor — If all property com- 
prising manor included.) — Long v. Gloucester 
(Bl>.) (1588), Bav. 103 ; 123 P. R. 1037. 

1851. By way of grant in fee May Include 
copyholds.] — Early v. Kathbone, No. 950, ante. 

See , further , Commons & Rights of Common, 
Vol. XL, pp. 28, 74, Nos. 317, 961 ; Copyholds, 
Vol. XIII., pp. 11, 15, Nos. 51-71. 

1852. By way ol release- -Whether leaseholds 
pass.] — A deed of release containing the words all 
lands, etc., belonging, used, occupied, <te enjoyed, 


or deemed taken or accepted as part thereof, etc., 
will pass leasehold lands which answer that 
description, as well as freehold. — D oe d. Davies 
v. Williams (1788), 1 Hy. Bl. 25 ; 126 E. R. 16. 
Annotation: — Reid. Doe d. Meyrick v. Moyrick (1832), 2 

Cr. A J. 223. 

1853. .] — DouNoswoRTn v. Blair, 

No. 891, ante. 

B. In Assignments of Personal Property , Chattels , 
etc. 

See 9 generally , Personal Property ; Sale op 
Goods ; Settlements. 

Doctrine of ejusdem generis.] — See Sect. 3, 
sub-sect. 13, ante. 

1854. General rule.] — A nderson v. Anderson, 
No. 893, ante. 

1855. Will pass land contracted to be sold — 
Though not conveyed.] — Land belonging to an 
insolvent, A contracted to be sold, but not con- 
veyed, will pass to the assignee, under the general 
words of the assignment, although in the schedule, 
the insolvent described his interest in the land as 
being a debt due from the intended purchaser. — 
Doe d. Milburn v. Edgar (1835), 2 Bing. N. 0. 
391 ; 1 Hodg. 431 ; 2 Scott, 581 ; 132 E. R. 153 ; 
subsequent proceedings (1836), 2 Bing. N. C. 498. 
Annotations : — Mentd. Hawkins v. Bring (1837), Donnell j, 

223 ; Hodgson v . Hooper (1860). 3 E. A E. 149. 

1856. “ All goods & chattels ” — Whether ad- 
vowson will pass.] — R. v. Fane (1589), 4 Leon. 107 ; 
74 E. R. 761. 

Annotations : — Refd. Rennoll v . Lincoln Bp. (1825), 3 Bing. 

223 ; Kennell v. Lincoln Bp. (1827), 9 Dow. A By. K. B. 

810; Mirehouso v. Bennell (1833), 1 Cl. A Fin. 527. 

Mentd. R. v. Mundcn (1719), 1 Sira. 190. 

1857. “ All other estates & effects ” — Whether 
contingent interest will pass.] — A testatrix gave 
the interest of the residue to her brother during 
his life, A, after his death, she gave the residue to 
her exors., in trust for four persons by name, A 
the survivors A survivor of them, to be paid to 
them respectively when they should attain twenty- 
one, with interest in the meantime. During the 
lifetime ol' t-lie testatrix’s brother, one of the two 
survivors assigned ail her furniture, plate, etc., 


PART III. SECT. 10, SUB-SECT. 2. - 
A. 

1846 i. ltestricird to what grantor had 
power to grant — At date of grant . ] — in 
ejectment it appeared that C. died in 
1851, intestate, seised of an un ox pi red 
term of years in the land, & leaving 
an only son, M., who remained in 
possession, A on his death, in 1857, 
devised it to liisnnele, ,1. D., for life, 
A then to the pltf., the tostntor’H 
child. M. D., another uncle of the 
testator, was appointed exor. He 
saw J. D. in possession after M.’s 
death, A was himself living on the 
place, but in 1858, he, us exor., con- 
veyed the term to one P. : A after- 
wards, in 1860, J. D. administered to 
C/s estate, A us such administrator 
assigned his interest also to F.» under 
whom deft, claimed. The et. being 
loft to draw the same inferences as a 
Jury, & the deft/s claim appearing to 
bo dishonest : — Held : pltf. must suc- 
ceed ; that on the death of C., her 
only child, M., remaining in possession, 
hocauso eutitled, so that J. D/s deed 
as administrator conveyed nothing. — 
Teaiion r. Leamy (1861), 21 U. (\ It. 
216.— CAN. 

1846 ii. .] — Miller r. 

Wiley (1867), 17 C. P. 368.— CAN. 

1846 iii. .] — The convey- 

ance by an heir-at-law of real estate 
which had been already granted by his 
fathor during his lifetime is an absolute 
nullity. — Powell v. Watters (1897), 
28 S. C. It. 133.— CAN. 

1848 iv. In 1856 the 


owner of land by deed conveyed to a 
railway co„ “the gravel situate A 
being on A comprised within a certain 
part ” of the land, with t he right of 
way for a railway track A the free A 
unobstructed use thereof, A covenanted 
for quiet possession of the gravel A 
other the premises conveyed. Subse- 
quently the co. removed all the gravel 
which was on the land at the date of 
the deed: — Held: gravel deposited 
en the land after the date of the deed, 
owing to the action of the waters of 
the lake, did not pass by the convey- 
ance. — M ann t». Grand Trunk By. Co. 
(1900), 32 O. B. 240; on appeal, 10 
L, it. 4vS7.— CAN. 

1846 v. .] — Pltf. having no , 

title to the lot in dispute, an agreement i 
made by him for the division of the lot 
wuh ineffective to pass title. — O uilvie 
e. Grant (1906), 41 N. S. It. 1.- CAN. 

1846 vi. .] — Gilpin r. 

Martin (1869), 7 Macph. (Ct. of iSoss.) 
807 : 41 Sc. Jur. 430— SCOT. 

1848 i. Following precise description 
— Uonveys no other property .) — Whero 
in a conveyance made in pursuance of 
Short Forms of Conveyances Act, 
1877, a parcel of land is accurately 
described by metes A bounds, the 
general words of s. 4 of that Act will 
not pass lauds with buildings thereon 
not embraced in the specific description, 
merely because the buildings were 
previously used, occupied. A enjoyed 
with the property spoddcaliy described 
by metes A bounds. — Hill v. Broad- 
bent (1898 25 A. B. 159.— CAN. 


I 1848 ii. .] -The words of an 

I agreement providing for the eonvey- 
j ancc of a fee simple A absolute title 
j must control such vague words as 
| “ interest ’’ as used in the schedule. — • 
Blackadku i\ JIart (191 7), 51 N. s. R. 

: 449. -CAN. 

d. Head -denomination includes sub- 

| denomination .] — The conveyance of 
the head denomination will carry the 
sub -denomination, unless where tho 
1 sub-denomination is excluded. — A lex- 
ander r. Crosbik (1835), 1 L. A G. 
temp. Sugd. 145. — IR. 

e. . ]— He Knox (1 857 ), C 1. Ch. B . 

36.- -IR. 

f. “• All <f* Singular ** —Conveys all 
rights of each of several grantors.] — 
Three grantors. A each of them, by deed, 
granted, ete., released, etc., to the pltf. 
three several plots of ground, wdth “ all A 

! singular . . . ways, paths A passages ” : 

I — Held : the release in the deed was a 
i release by euch grantor of his rights of 
I w r ay over tiie plots conveyed by his 
co-grantors. — B urke r. Blake (1861), 
13 1. C. L. K. 390.— IR. 

g. “ Tow'ii/*] — “ Towm*’ ordinarily 
means a larger collection of houses 
“ than a village ; but with every 
town there is commonly attached to 
be held some small portion of lund, 

I A which, properly speaking, is a part 
I of a town, A may pass by a grant or 
| demise under that name, that is, if it 
! be showTi to . be incorporated with A 
i forming part of the town/’ — W atkr- 
i park v. Fennell (1855), 5 I. C. L. It. 
I 120, 127, 128.— IR. 
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& all other the estate & effects, of or to wliich she 
was then possessed or entitled, to trustees, upon 
trust for her creditors : — Held : this assignment 
did not pass her contingent interest in the testa- 
trix’s residuary estate. — Pope v. Whitcombe 
(1827), 3 Buss. 124 ; 0 L. J. O. S. Ch. 53 ; 38 
E. R. 522, L. 0. 

Annotations : — Folld. Rc Wright’s Trusts (1852), 15 Beav. 
307. Consd. Ivisoii v. Gassiot (1853), 3 Do G. M. & G. 
958. Mentd. Kanelagh v. ltanelagh (1834), 2 My. & K. 
441 ; Wordsworth v. Wood (1847), 1 H. L. Cas. 129. 


1858. .] — A. assigned “ all his ready 

money, securities for money,” etc., “ & all other 
his personal estate & effects whatsoever or whereso- 
ever of or belonging, or due or owing to him ” : — 
Held : the general words passed only property 
ejusdem generis with that specified, & they did not 
convey a contingent reversionary interest, in a 
legacy . — Re Wuigiit’s Trusts (1852), 15 Beav. 
307 ; 18 L. T. O. S. 208 ; 51 E. R. 580. 

1859. Personal estate & effects — Whether lease- 

holds will pass.] — V., the lessee of a mill & 
premises at a rack-rent, being in insolvent circum- 
stances, executed an assignment, whereby, after 
reciting his insolvency, & that he had agreed to 
assign “ all liis debts, personal estate, & effects of 
every description, to O. 6c B., in trust for the 
benefit of his creditors,” he conveyed 6c assigned 
to the said C. & B. all & singular the stock in 
trade, implements 6c utensils in trade, corn, grain, 
hay, horses, carts, 6c carriages, crops of every kind, 
as well severed as not, & personal estate what- 
soever of him the said V., in, upon, or about the 
said mill 6c premises now in his use or occupation, 
or elsewhere, etc., except the wearing apparel of 
himself <fc family ; & also all debts, securities, 

writings, etc., 6c all other the personal estate 6c 
effects of 1dm the said V., whatsoever 6c where- 
soever, or in or to wliich he is anywise interested 
or entitled : habendum , in trust out of the proceeds, 
first, to pay the costs of the assignment., etc. ; 
secondly, to pay the rent due & in arrear for the 
said mill 6c premises, or accruing due until 6c at & 
np to Apr. 0, them next. ; 6c , thirdly, to distribute 
the residue for the benefit of his creditors : — Held : 
the words of the assignment were large enough to 
comprehend the lease of the mill, A the jury 
having found that the assignees had accepted the 
lease, it passed to them under the assignment.- — 
Ringer v. Gann (1838), 3 Al. & W. 313 ; 1 Horn 6c 
H. 07 ; 7 L. .T. Ex. 108 ; 2 Jur. 250 ; 150 E. It. 


1170. 

Annotations : — Distd. Harrison r. Blackburn (1881), 17 

C. B. N. S. 078. Consd. Joimer v. J miner (1800), L. It. I 
Kq. 361. Refd. Doc d. Fanner v. Howe (1 840), 9 L. J. Q. B. 
352. Mentd. West r. Steward (1815), 14 M. 6c W. 47 ; 
Spitzer v. Chadors (1803), 14 C. B. N. S. 080. 

I860. .J — F., the lessee of a dwelling- 

house 6c premises, made an assignment to trustees 
for flie benefit of his creditors, in which, after 


reciting that lie was desirous of satisfying them, 
“ as far as his effects, goods, 6c chattels would 
extend,” he assigned to them “ all his stock 6c 
stocks, crop 6c crops of corn, etc., & household 
furniture, etc., in & about the farm, lands, 6c 
premises occupied by him, the said F., in the parish 
of M. or elsewhere ; 6c also all debts & securities, 
goods, chattels, credits, 6c effects whatsoever 6c 


wheresoever, of him, tho said F. ; with a covenant, 
that it should be lawful for the trustees to enter 
upon the house, farm, & premises occupied by him, 
the said F. in M. aforesaid or elsewhere, where 
the said goods, chattels, 6c effects might be found, 
& to take away, sell, 6c dispose thereof ” : — Held : 
under those words, F.’s term in dwelling-house 6c 
premises passed to the trustees. — 1 )oe d. Farmer 
v . Howe (1840), 9 L. J. Q. B. 352. 

1801. .]— Stocks v. Hayley (1855), 


21 L. T. O. S. 250. 

1862. Whether Interest in policy of in- 

surance will pass.] — A., being possessed of a policy 
of assurance on his own life, while the same is 
subsisting, assigns to B. 6c 0. for the benefit of his 
creditors, in the words stated in full below, all his 
goods, etc., <fc all his estate 6c effects, etc., together 
with all writings : — Held : the words used passed 
the entire interest in the policy to B. & 0., the 
equitable interest passing by tho general words, & 
the deed & legal interest by the grant of the 
writings. — Watson v. McLean (1858), E. B. oc Jt. 
7!) ; 0 VV. It. 721 ; 120 E. it. 430, Ex. Oh. 

1863. “ Other effects & things thereto belonging 
set forth In schedule "—Whether articles used with 
things mentioned In schedule will pass.] -By an 
assignment of looms on certain premises, & other 
effects & tilings thereto belonging more par- 
ticularly set forth in tho schedule,” articles used 
therewith, they having been upon tho premises, 
would pass, although the looms only wore men- 
tioned in the schedule.— Cort v. Hagaii (1858), 


o u iv at a n n , 




170; 157 E. R. 513. 

1864. “ Other goods, chattels & effects in, upon or 
belonging to the said messuage or Its appurte- 
nances” -Whether horses, carriages, harness, etc.. In 
stables will pass.) — Anderson v. Anderson, No. 


C. Words Conveying Appurtenances . 

See , now , Convovancing Act, 1881 (c. 41), h. 0. 

1865. Land cannot be appurtenant to land.] — 


Hill v. Grange, No. 570, ante. 

1866. .)— - Anon. (1505), Owen, 31 ; 74 

E R 878. 

1867. .]— It is settled by the earliest autho- 

rity, repeated without contradiction to the latest, 
that land cannot bo appurtenant to land, & the 
word appurtenances only includes incorporeal 
hereditaments such as rights of way, etc., but does 
not include additional land.— L ister v. Bickford 
( 1805), 34 Beav. 570; 0 New Bep. 243 ; 34 

L. J. Oh. 582 ; 12 L. T. 587 ; 11 Jur. N. S. 040 ; 
13 W. R. 827; 55E.lt. 757. 

Annotations : — Reid. Ctit libert v. hcliluKOj. (^h. jl 

1 r < <k Mentd. Ohurcher u. Mtu tin (loosn, la 

cjii |) 312 ; East Stonohouso IT. C. v. Willoughby, LI 9021 

2 K. B. 318. . . 

1868. .] — Tho word appurtenances does nob 

properly in a deed include land where the principal 
subject of gift is land or a messuage.— C utui'ERT 

v. Robinson (1882), 51 L. J. Oh. 238; 40 L. T. 
57 ; 30 W. R. 366. 

1869. What is appurtenant to house or messuage 
—Curtilage & garden.)— A grant of a messuage, 
with the appurtenances, passes only wliat is parcel 


PART III. SECT. 10, SUB-SECT. 2.— 
C. 

h. What is appurtenant to land — 
Whether unprofitable land . J — A., by a 
lease in 1672, demised to B. f lands 
of M., containing profitable land. & 
unprofitable land. In 1706, A. con- 
veyed to C. f the ancestor of the lessor 
of pltf. the town & lands of M., con- 
taining tho profitable land, 6c all 
appurtenances, whatsoever, to the 


lands & premises, belonging or in any- 
wise appertaining, in fee-simple. In 
1834, deft., heir of the assignee of the 
lease of 1672, was in the possession of 
certain land, which he claimed to hold 
by virtue of the lease of 1672. Tho 
surplus quantity of land in deft.'s 
possession was, at the time of the 
execution of the deed of 1706, used 
with 6c appertaining to the lands of M. : 
— Held : the surplus quantity passed 


» C. bv virtue of the deed of 1706.—- 
MYTH v. Naxulr (1839), I Craw. 6c D. 
n.~iR. 

j A Tot right to use stream for 

irrying logs .] — A deed by which a 
rantor conveys land, ** 

10 saw-mill thereon, with all Sc singu- 
,r the privileges & appurtenances 
clonging thereto ; together with the 
lill-pond, mill -dam, 6c any^ other 
rivilege connected with, or belonging 
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Sect. 10. — The property conveyed: Sub-sect. 2, C. 

<fc D.} 

of the house, viz. the buildings, curtilage & gardens. 
— Bettisworth’s Case, Hayward v. Bettis- 
worth (1580), 2 Co. Rep. 31-b ; 76 E. R. 482 ; sub 
nom. Heyward v. Bettes worth, Moore, K. B. 
250. 

Annotations .—Reid. HewBon t>. 8outh Western Ry. (I860), 
2 L. T. 369. Mentd. King v. Melling (1072), 1 Vent. 225 ; 
Ashley v. Branwood (1734), Kel. W. 201. 

1870. Orchard, yard, curtilage & gardens.] 

— It is all one in case of a copyhold & freehold & 
nothing should pass but the house, with the 
orchards, yards, & curtilage & garden, by these 
words cum pertinentiis ( per Cur.).— Smithson v. 
Cage (1619), Cro. Jac. 526 ; 79 E. R. 450. 

1871 . Adjoining house.] — The grant of a 

house cum appcrtincniiis will not pass an adjoining 
building not accounted parcel of the house. — 
Bryan v. Wetherhead (1625), Cro. Car. 17 ; 
79 E. It. 620. 

1872. Severed room.] — The demise of a 

messuage with all rooms & chambers thereto 
belonging & appertaining, will not comprehend a 
room, which had once formed part of the messuage, 
but which had been separated from it by means of 
a wooden partition, & had not been occupied 
with it for many years previous to the demise. — 
Kerslake v. White (1819), 2 Stark. 508, N. P. 
Annotation: — Retd. Martyr v. Lawrence (1861), 2 Do G. J. 

& 8m. 201. 

1878. Adjoining stable.] — Stables will not 

pass to the lessee if mentioned only in the general 
words of the lease, & omitted in the parcels. — 
Maitland v. Mackinnon (1862), 1 H. & C. 607 ; 
1 New Rep. 103 ; 32 L. J. Ex. 49 ; 7 L. T. 427 ; 
9 Jur. N. S. 255 ; 11 W. R. 237 ; 158 E. R. 1026. 
Annotation: — Reid. Griffiths v. Pei -on (1863), 1 New Hep. 
330. 

1874. Adjoining meadows.] — On an agree- 

ment for a lease of a furnished house & premises, 
with gardens, pleasure grounds, coach house, & 
stabling thereto belonging i-Held : by these 
words a meadow adjoining the said premises did 
not. pass to the lessees. — M inton v. Geiger (1873), 
28 L. T. 449. 

1875. Whether appurtenant to mill — Kiln.] — 

Archer v. Bennet (1064), 1 Hid. 211 ; 1 Lev. 131 ; 
1 Iveb. 736; 82 E. R. 1062. 

Annotations: — Reid. Doe d. Lemprlcrc v. Martin (1777), 
2 Wm. HI. 1148; Hlncliltffe v. Kinnonl (183S), 5 Bins. 
N. C. 1. 


1876. Whether appurtenant to farm — Allotmen 
in lieu of commons.] — When upon the inclosure 
of waste lands under Inclosure Act, 1845 (c. 118) 
the rights of common over them have been extin- 
guished, the allotments awarded in lieu of rights 
of common are not to he deemed parts of the lands 
to which the rights of common were annexed 
but are to bo deemed to have been granted to the 
owner of those lands ; & a lease of land, to whict 
rights of common were formerly attached, wil. 
not, after they have been extinguished by ar 
inclosure of the waste lands, pass by genera 
words the right to the possession of the allotment. 
— Williams v. Phillips (1881), 8 Q. B. D. 437 • 
51 L. J. Q. B. 102 ; 46 L. T. 184 ; 30 W. R. 354 

C. A. 

Common appurtenant.] — See Commons, Vol. XI. 
pp. 8-11, Nos. 41-93. 

In transfer or mortgage of ship.] — See Shipping 
& Navigation. 

Easements appurtenant to dominant tenement.] — 

See Easements & Profits A Prendre. 

D. Words qualifying Extent of Property granted or 

demised . 

1877. “ More or less ” — Must be construe' 
reasonably.] — Day v . Fynn (1601), Owen, 133 ; 
74 E. R. 954. 

1878. Anon. (1609), Yelv. 166 ; 

80 E. R. 111. 

1879. .] — When land is described in 

conveyances, it is often mentioned as containing 
so many acres & roods, “ be the same more or 
less,” but it is always understood in those cases 
that the excess bear's a very small proportion to 
the amount named (LIttledale, J.). — Cross v. 
Eglin (1831), 2 B. & Ad. 100 ; 9 L. J. O. S. K. B. 
145 ; 109 E. R. 1083. 

Annotations : — Mentd. Gwillim v. Daniell (1835), 1 Gale, 
143 ; Maxwell v. Dearc (1854), 23 L. T. O. S. 1. 

1880. Property demised corresponding with 

abuttals — Small excess over measurement.] — On a 

demise of a piece of ground on which a tenant has 
built, if it corresponds with the abuttals, though 
not with the measured distance as stated in the 
lease <fc the lessor sees the building going on with- 
out objecting to it, he shall not afterwards be 
allowed to claim the overplus above the measured 
distance, on the footing of an encroachment. 

Tire words “ more or less ” in the lease being 


to, the promises,” docs not convoy a 
right to use a stream flowing through 
tho grantor’s land, for the purpose of 
taking logs to Sc from tho mill, though 
the grantor had used the stream for 
that purpose previous to tho deed, — 
Rouicns v. Peck (1838), Bor. 318. — 
CAN. 

k. Not a road.] — Shuttle - 

woimi v. Shaw (1849), 6 U. C. It. 517, 
639.— CAN. 

l. Mill machinery. ] - -Mill ma- 

chinery may pas9 under the description 
of land in a deed. — W infield v. 
Fowlif. (1887), 14 O. It. 102.— CAN. 

m. If 7 mt is appurtenant to house or 
messuage.] — A. purchased from B. a 
" cottage & lot on tho north-east 
corner of G. & J. streets, iu T.," the 
conveyance for which was prepared 
by lv. under Short Forms of Convey- 
ances Act, describing the premises by 
metes & bounds. These premises Sc a 
■mall additional portion of land were 
oooupied by L., as tenant of B., & at 
the extreme limit thereof was a water- 
closet, which at the time of tho con- 
veyance to A. was used with the 
premises ; — Held : the water-closet 
passed as appurtenant to the cottage, 
although distant nearly two feet from 
the extreme limit, of the land conveyed 


to A., Sc although B. swore that ho had 
never intended to convey any interest 
therein to A. — Kerr v. Coghill 
(1877), 25 Gr. 179.— CAN. 

n. Door leading to another 

fco-use.] — Where deft, leased a “ shop Sc 
premises ” to pltf., having two doors 
abutting on two different streets, deft, 
claimed a common right of way to Sc 
from the premises through a third 
door which specially led to a dwelling 
house, portion of the same premises Sc 
occupied by another tonaut of deft. 
The lease was silent oil what the appur- 
tenances to the shop & premises were. 
Deft, refused pltf. the right to use the 
said door : — Held : the third door or 
passage was appurtenant to the dwell- 
ing house only Sc not to the “shop Sc 
premises. *’ — Keough r. Tiiorburn 
(1892), 7 Ntid. L. R. 662.— NFLD. 

o. Lease — Intention of parties to he 
carried out.] — Tho term “ appurte- 
nances,” when used in a lease, Is flexible. 
Sc must be interpreted so as to carry 
out the intention of the parties. — 
Dobbyn v. Somers (1860), 131, C. L. R. 
293 ; 13 ir. Jur. 57.— IR. 
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1877 i. 4i More or less/*] — Cain v. 


J unkin (1884), 13 A. It. 528.— CAN. 

1880 i. Property demised corre- 

sponding with abuttals — Small excess 
over measurement. J — A deed described 
a lot, after giving metes Sc bounds, as 
containing by estimation 200 acres, 
more or less. It proved to contain 
only 162 acres: — Held: the descrip- 
tion in tho deed precluded deft, from 
recovering for any deficiency in tho 
number of acres, no fraud being alleged . 
— Brown v. Banks (1889), 21 N. 8. R. 
388— CAN. 

1880 11. — .] — In an 

agreement for the sale of land, the land 
was described as “ the premises situate 
on the north sido of R. street in the city 
of T. Sc known as No. 250, R. street, 
having a frontage on R. street of 36 ft., 
more or less, by a depth of 110 ft., 
more or less to a lane. In fact, the 
depth was 98 ft. 6 ins. Deft, had 
acted in good faith. The purchase 
rice was a bulk sum, not arrived at 
y an estimate of the value of the 
property at a price per ft. : — Held : 
the words 44 more or less ” added to 
the statement of the depth controlled 
that statement Sc as the deficiency was 
not so great as to raise a presumption 
of fraud or mistake, pltfs, were not 
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indeterminate, & the space covered, in fact, corre- 
sponding with the abuttals, the tenant had a fair 
title to insist that it was meant that so much should 
pass by the demise (Lord Kenyon, C.J.). — Neale 
d. Leroux v . Parkin (1794), 1 Esp. 228, N. P. 

1881. Deed to lead uses/] — In a deed to 

lead the uses, the lands were described as 100 acres, 
more or less. A recovery was suffered for 110. 
The ct. admitted it to be amended by increasing 
it to 120, as it would not augment such lands 
beyond the terms of the deed. — G Wynne v . 
Heathcote (1818), 2 Moore, C. P. 163. 

Annotation: — Consd. Adams v. Kinderiy (1820), 5 

L. J. O. S. C.P. 17. 

1882. Strip of land between highway & 

enclosed land conveyed.] — Simpson v. Dendy, No. 
1420, ante . 

1888. “ Or thereabouts 99 — Must be construed 
reasonably.] — The owners of land agreed to demise 
to A. the minerals under it to the west of a certain 
fault supposed to run through the land in the 
direction of a line drawn on a certain plan, tho 
quantity of the land being described as supposed 
to be eighty-three acres or thereabouts. The 
owners made a similar agreement with B. as to 
the minerals under the land to the east of the fault, 
supposed to contain ninety-eight acres or there- 
abouts. The fault was afterwards found to run 
so as to leave on the west eight acres only. On a 
bill filed by B. to restrain A. from working coal 
to the east of the fault : — Held : the ct/. would 
not in a suit by B. for specific performances against 
the owners have decreed a demise of all the minerals 
to the east of the fault, & he could not be deemed 
in constructive possession, so as to maintain liis 
suit against A. 

It was said in argument that both the contracting 
paities knew there was uncertainty as to the 
extent of what was to be demised. No doubt that 
is true. But the amount of that uncertainty is 
indicated, so far as such a matter can be indicated, 
by the language used. The fault is said to be 
“ supposed to run in the direction shown by the 
line on the plan.” The exact quantity cut off 
to the east of the line is said to be “ supposed to 
be ninety-eight acres or thereabouts.” It is 
impossible in such a case to define with accuracy 
what latitude can be allowed as to the quantity to 
be demised — how much in enforcing the agreement 
the ct. would compel the lessor to allow beyond 
ninety-eight acres if the line of the fault should be 
proved to run to the west of the line shown on the 
plan. It is impossible, on such a subject, to lay 
down any general abstract rule, & if the deviation 
had been such as to include 108 acres, or even J 18 
acres, instead of 98 acres to the east of the line, it 
would have been open to fair argument that the 
excess might be covered by the vague words “ or 
thereabouts.” It is certain that neither party 
contemplated such an addition to the ninety-eight 
acres as pltf. is now contending for. The lessor 
had already agreed to demise to the deft. S. 
all the mine to the west of the fault described 
as supposed to be eighty-three acres or there- 


abouts. This was known to pltf., Ac when pltf. 
entered into this agreement, it could not have 
been in the contemplation of either party that 
under such loose & vague words as “ or there- 
abouts ” it could have been intended to oblige 
deft, to accept eight acres instead of eighty -three 
acres ; & I see no reason why the same principles 
which would guide the ct. in construing words of 
this sort in an agreement for sale or demise of the 
surface, should not bo acted on when we are 
dealing with minerals, though, no doubt, there is 
in such subjects more difficulty in fixing a boundary 
(Lord Cranworth, L.C.). — Davis v. Shepherd 
(1866), 1 Ch. App. 410; 35 L. J. Ch. 581; 15 
L. T. 122, L. 0. & L. «TJ. 

Annotation : — Refd. Low Moor Co. v, Stanley Coal Co. 

(1875), 33 L. T. 436. 

1884. .] — In the conveyance to a 

purchaser the land sold was described as two 

arcels, each defined in the most particular manner 

y metes & bounds, & other details, & each “ as 
containing by estimation one & a half acres or 
t hereabouts.* * Subsequently to the conveyance 
t he lands were measured & the two parcels together 
amounted to only 2a. lr. 12p. : — Held : this 
misdescription as to quantity did not amount to 
a breach of any warranty so as to entitle a pur- 
chaser to maintain an action for damages against 
the vendor. 

It is a question of fact whether the parcels have 
or have not, in truth & in fact, been estimated to 
contain the quantity stated or thereabouts, tho 
answer to which will mainly depend on whether 
the error is so small as to lead, to the assumption 
that it might have been so estimated, or so great 
as to make the estimate an irrational or impossible 
one. — Joliffe v. Baker (1883), 11 Q. B. D. 255 ; 
48 L. T. 906 ; 47 J. 1\ 678 ; sub now. JOLLIFFE 
17. Baker, 52 L. ,1. Q, B. 609 ; 32 W. li. 59. 

Annotations: — Refd. Nash v. Wooderson (1884), 52 L. T. 

49 ; yaunilnrH v. Cock rill (1902), 87 L. T. 30. Mentd. 

Palmer v, Johnson (1881), 13 Q. B. D. 351. 

1885. “ Or thereabouts be the same more or 
less ” — Proviso for allowance to be made — No 
compensation payable for small surplus.] -Vendors 
agreed to sell a parcel of land “ containing forty 
acres or thereabouts, be the same more or less, 
delineated in the plan hereunto annexed, Ac therein 
edged pink ** for £9,000. The agreement provided 
for the purchaser taking partial conveyances from 
time to time at prices fixed with reference . to 
quantity, Ac also that ‘‘ if any mistake or omission 
be made in the description of the property the 
same shall not vitiate or annul the salt;, but a 
compensation or an allowance shall be made ’* 
as therein provided. The purchaser had taken 
conveyances of part of the land, but the vendors, 
having discovered that the acreage was 41 acres, 
1 rood, 10 perches, instead of 40 acres, refused to 
convey the residue without compensation being 
made for the excess of 1 acre, 1 rood, 10 perches : — 
Held : the vendors were not entitled to any com- 
pensation, Ac must convey the residue on payment 
of the balance of the purchase-money. — Orange 


entitled to compensation for tho 
deiiciency. — Wilson Lumber Co. v. 
Simpson (1910), 22 O. L. It. 452.— 

CAN. 

p. Cannot control description by 

metes & bounds.) — Appcts. claimed 
the land by virtue of a grant to their 
predecessors in title. In the grant, 
which was one of 640 acres “ bo the 
same more or less ” the land was 
described as commencing at E. a fixed 

C * it. Sc bounded on the west by a 
south 80 chains to D., also a fixed 
point. The line from E. to D. was in 


reality 109 chains. Sc taking E. to D. 
as the western boundary the land con- 
tained about 1000, acres : — Held : tho 
ct,, without sending the issue to bo 
tried by a jury, could say that the 
description of the length of lino Sc 
quantity of land was falsa demonstratio. 
Sc the western boundary was from E. 
to D. — Bank of Australasia v. A.-G. 
(1894), 15 N. 8. W. L. II. 256.— AUS. 

q. “ Approximately ” — Words of 
estimate — No warranty implied .) — Tho 
words •• approximately 20,000 men ” 
were merely words of estimate or ex- 


i pectutiou & contained no warranty as 



i r. “ About ” — Slight variation per- 
l milted. J — Tho word “about," as used 
I in a contract can have no other 
i meaning than “ approximately." 
j which, while it might permit of a slight 
j variation, couid not be satisfied other- 
! wise than by a substantial perform- 
ance of the contract. — J. F. Gerrity 
C o. v. Brack* (1910), 52 N. 8. K. 296 ; 
I 50 D. L. It. 284. — CAN, 
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Sect. 10. — The property conveyed: Sub -sect 2, D. 
cfc E . ; sub-sects. 3, 4, 5 <&? 6, A.] 

to Wright (1885), 51 L. J. Oh. 590 ; sub nom. 
Re Orange & Wright’s Contract, 52 L. T. 606. 

Qualifying words in charterparties & bills of 
lading .] — See Shipping & Navigation. 

Qualifying words in contracts for sale of goods.] — 
See Sale of Goods. 

Qualifying words in terms of measurement.] — 

See Weights & Measures. 

E. Words Granting or Conveying Easements . 

See Easements & Profits A Prendre. 


Sub-sect. 3. — Particular Words. 

See , generally , Words & Phrases. 

Words of grant.] — See Hale of Land ; Beal 
Property & Chattels Real. 

Words of demise.] — See Landlord & Tenant ; 
Boundaries, Fences Ac Party Walls, Vol. VII., 
pp. 263, 261, Nos. 6-8. 

In grants of fisheries.] — Sec Fisheries. 

In grants of waters.] — See Waters & Water- 
courses. 

Words under Lands Clauses Consolidation Act, 
1845 (c. 18).] — See Compulsory Purchase of 
Land & Compensation, Vol. XI., pp. 179-182, 
Nos. 564-610. 

In contracts for sale of goods.] — See Hale of 
Goods. 


' Sub-sect. 4. — Crown Grants. 

See Constitutional Law, Vol. XI., pp. 568-572, 
Nos. 075, 720. 


Sub-sect. 5. — Grants, Leases, etc., of Trees. 

See Agriculture, Vol. II., pp. 91-90, Nos. 712- 
770. 


Hub-sect. 0. — Exceptions and Reservations. 

A. In General. 

1886. Exception & reservation distinguished.] — 

Cardigan (Earl) v. Armitage, No. 1062, ante. 


1887. .] — In Sheppard’s Touchstone, p. 80. 

“ A reservation is a clause of a deed whereby the 
feoffor, donor, lessor, grantor, etc., doth reserve 
some new thing to himself out of that which he 
granted before ” ; & afterwards, ** This doth 

differ from an exception, which is ever of part of 
the thing granted, & of a thing in esse at the time ; 
but this is of a tiling newly created or reserved out 
of a thing demised that was not in esse before ; 
so that this doth always reserve that which was 
not before, or abridge the tenure of that which 

| was before. It must be of some other tiling issuing, 
i or coming out of the thing granted, & not a part 
j of the thing itself, nor of something issuing out of 
! another thing.” 

1 It may be said, however, that, if the person who 
! creates the power uses the word ‘‘ reserving ” 
in such a way as to make an exception a reserva- 
tion, it must be so taken ; but we think not 
I necessarily. Powers in many respects are con- 
! strued so very strictly, that they must be so 
throughout (Denman, C..T.). — Doe d. Douglas v. 
Lock (1835), 2 Ad. & El. 705 ; 4 Nev. & M. K. B. 
807 ; 4 L. J. K. B. 113 ; ill E. R. 271. 

Annotations Reid. Wickham v. Hawker (18 i0), 7 M. Sc W. 

63 ; Durham Sc Sunderland By. v. Walker (1842), 2 Q. B. 

210 ; Doc d. Croft v. Tidbury (1804). 2 C. L. R. 347 ; 

Williams r. Hayward (1852), 5 Jur. N. S. 1117 ; Proud v. 

Bates (1 805), G Now Hep. 22; Thollussori v. LLddard, 

11200] 2 CU. G35. Mentd. Doe d. Egretnnnt v. Stephens 

(1844), G Q. B. 208 ; Doe d. Biddnlph v. Hole (1850), 

15 Q. B. 848. 

1888. .] — It is to be observed that a right 

of way cannot in strictness be made the subject 
either of exception or reservation. It is neither 
parcel of the tiling granted, nor is it issuing out of 
the thing granted, the former being essential to 
an exception, & the latter to a reservat ion (Tindal. 
C.J.). — Durham Ac Sunderland By. Co. v. 
Walker (1842), 2 Q. B. 910 ; 3 By. & Can. Cas. 
36 ; 2 Gat. As Dav. 326 ; 114 E. B. 361. 

Annotations : — Reid. Mldgley v. Richardson (1845), 14 M. Sc 

VV. 525; Bowes V. Ha. veils worth (1855), 15 C. LL 512; 

Hamilton v Graham (1871), L. R. 2 Sc. Sc Dlv. 1 60. Mentd. 

Wallis v . Harribon (1842), 3 Ry. Sc Can. Cas. 63, n. 

1889. Construed against grantor.] — Cardigan 
(Earl) v. Armitage, No. 1062, ante. 

1890. What passes by grant — Excepted by like 
words in exception.] — Cardigan (Earl) v . Armi- 
tage, No. 1062, ante . 

1891. Exception includes all necessary things for 
obtaining what is excepted.] — Cardigan (Earl) v. 
Armitage, No. 1062, ante. 

1892. .] — By a deed dated in 1630, the 

grantor conveyed in fee farm, land in the manor 


PART III. SECT. 10. SUB-SECT. 6.— 
A. 

1888 i. Exception <fr reservation dis- 
tinguished .) — In an action of trespass 
q.c.f. dofts. justified under a reservation 
or exception in a deed through which 

S ltf. claimed title Sc in which the 
oscrlption of the property was billowed 
by tho words,” excepting & reserving 
a right of way or mad allowance of two 
rods In width along the south side of 
said lot ” : — Held : this was only a 
reservation of u right of way to tho 
grantor & not an exception of the soil. 
— Wright v. Jackson (1886), 10 O. H. 
470.— CAN. 

1886 ii. .] — A reservation is of 

some right or profit derivable out of 
the thing demised, & not parcel of the 
corpus of it, whereas an exception ts 
of some portion of tho thiug itself 
theretofore granted. — O D onnell v. 
Ryan (1854), 4 I. C. L. R. 44, 52.— IR. 

«. Reservation defined — Construction 
according to intciUion of parties.) — 
A reservation is a clause in a deed 
whereby the feoffor, donor, lessor, 
grantor, etc. doth reserve some new 
thing to himself, out of that he granted 


before. In a reservation four things i 
must concur : (1) it must be by apt. I 
words ; (2) it must he of some other 
thing issuing or coming out of the thing 
granted, 8c not as part of the thing itself, 
nor of something issuing out of another 
thing ; (3) it must be of a thiug whore- 
unto the grantor may have resort to 
distrain : ( t ) it must be made to one 
of the grantors, Sc not to a stranger to 
tho deed. — l.vmiQuix v. Burnell 
(1725), a Ridg. Pari. Rep. 418, 420.— 


t, il hat constitutes a good exception.) 
— R. U. t being seized in fee, by au 
instrument purported to lease to his 
daughters “ three acres, with the right 
of way to a well, including an orehurd 
Si dwelling-house, after the decease of 
ids beloved wife, J. G.” to hold to his 
daughters for & during their lives, or 
the llfo of the survivor of them, at tho 
yearly reut of twenty cents, if de- 
manded. Ten days afterwards he 
convoyed in fee to his son W. G. tho 
land of which the tliree acres formed 
part, the son having actual notice of 
the agreement between his sisters Sc 
R. G. Subsequently W. G. conveyed 


to pltf. “ subject to the right of R. G.’s 
wife A daughters to occupy the house 
Sc three acres during the life of them 
or the survivor, Sc the right to Sc from 
tho well,” & subject to a mortgage, 
which pltf. agreed to puy off. To 
this deed pltf. was an executing party. 
Pltf. brought, ejectment against R. U.’s 
daughters for the tliree acres : — Held ; 
tho words ” subject to,” etc., in the 
conveyance to pltf., either operated as 
an exception or by reason of tho 
execution of the deed by pltf., as a 
regrant of the three acres to her vendor. 
— Wilson r. Gilmer (1882), 46 IT. C. R. 
545.— CAN. 

a. .] — In Oct. 1853, *D. con- 

veyed to his father & two sisters six 
acres of laud for their lives or the life 
j of the survivor. A few days later ho 
conveyed a block of land to M. in fee 
** saving Sc excepting ” thereout six 
acres for the life of the grantor’s father 
Sc sifters or that of the survivor, or 
until the marriage of the sisters, on 
the happening of respective events, 
the six acres to he Sc remain the pro- 
perty of M., his heirs Sc assigns under 
1 said deed. Three months later M. 
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of A., in the county of Northumberland, “ except- 
ing & reserved out of the grant all mines of coal 
within the fields & territories of A. aforesaid, to- 
gether with sufficient wayleave & stayleave to & 
from the said mines, with liberty of sinking & 
digging pit & pits,” with a covenant by the grantees 
that they, their heirs & assigns, “ should give such 
accustomed recompense for digging & breaking 
the ground within A. aforesaid, in which any pits 
should thereafter happen to be sunk & wrought, 
as formerly had been usually given & allowed 
there in like cases ” : — Held : under the reservation 
of liberty of sinking pits, the right of erecting a 
steam engine, & other machinery necessary for 
draining them, were all proper accessaries, passed 
as incident thereto. 

Qu. : whether under this reservation of a 
“ sufficient wayleave ” the coal owner had now a 
right to make a railway, for the purpose of carrying 
the coals from the mines for shipment, with cut- 
tings & embankments, & fenced in so as to exclude 
the owner of the soil. 

As the coals in all the seams are excepted & a 
right to dig pits for getting those coals reserved, 
all things that arc “ depending on that right, 
& necessary for the obtaining it,” are reserved 
also, according to the rule in Sheppard's Touch- 
stone, p. 100 (Parke, 13.). — Dand v. Ktngscote 
( 1840), 0 M. & W. 171 ; 2 Ky. & Can. Cas. 27 ; 
9 L. .1. Ex. 279 ; 151 E. R. 370. 

Annotations Consd. Newcomen v. Coulson (1877), 5 Ch. ]>. 
133. Refd. Bishop v. North (1843), 11 M. Sc W. 418; 
Pheyscy v. Vicnry (1847). 10 M. Sc W. 484 ; Hidebottnm v. 
Bostock (1852), 10 Jm*. 1013; Rogers v. Taylor (1857), 
1 11. & N. 700 ; A.-G. v, Cambridge) Consumers Grh Co. 
(1808), K. 0 Kq. 282 ; Hamilton v. Graham (1871), 
L. H. 2 Sc. Sc l)iv. 100; Bidder r. North Staffordshire 
By. (1878), 4 Q. B. 1). 412 ; Finch v. G. W. By. (1870), 
5 Ex. D. 254 ; Wclldon v. Butterlcy Co., [1920] 1 Ch. 130. 
1893. Must not except thing expressly granted.;] 
— If a man demises a house & shops, excepting 
the shops, this is a void exception. — II ouneby v. 
Clifton (1507), 3 Dyer, 204 b ; 1 And. 52 ; 73 


E. R. 580 ; sub nom. Haver v. Clifton, Ben. & D. 
181. 

Annotations : — Refd. Wilson v. Armourer (1670), T. Raym. 
207 ; Cudlip v. Kundall (1691), 11 Mod. liep. 14; Idle 
v. Cooke (1705), 2 Ld. Raym. 1144; Cooper v . Stuart 
(1889), 14 App. Cas. 286. 

1894. .] — An exception in a lease, which 

goes to the whole tiling demised is void. — Dokrell 
v. Collins (1582), Cro. Eliz. 6 ; 78 E. R. 273. 

Annotations : — Refd. Stukelcy v. Butler (1614), Hob. 168. 
Mentd. Knight v. Cole (1691), 1 Show. 150. 

1895. .] — An exception in a deed of what 

has before been expressly granted is void. — 
Kenson v. Reading (1591), Cro. Eliz. 244; 78 
E. R. 499. 

1896. Exception from exception.] — Leigh v. 
Siiaw (1594), Cro. Eliz. 372 ; 78 E. R. 620 ; sub 
nom. Leigh’s Case, Owen, 20. 

1897. Exception cannot enlarge grant.] — In 
general, a grant which contains an exception may 
be construed as intended to pass all wliich is not 
witliin the exception. But an exception cannot 
be so construed, as to enlarge the terms of the 
grant itself. — Smitiiett v . Blythe (1820), 1 B. & 
Ad. 509 ; 9 L. J. O. S. K. B. 39 ; 109 E. R. 876. 
Annotations: — Refd. Hornsey U. O. v. Hennell. ri902J 2 

K. B. 73 ; Chare v. Hart (1918), 88 L. J. K. B. 833. 

1898. Must be in person conveying legal estate.] — 

Denison v. Holliday, No. 690, ante. 

1899. Reservation binds assigns of grantor.] — 

W. by deed in 1821, sold his leasehold interest 
in an opera house to C. subject to a light of posses- 
sion by W. liis exors., administrators <fc assigns, of 
a certain box therein during the continuance of 
the term. By a deed in 1823, all W.’s interest 
was assigned to a trustee for sale, for whom pltf. 
was afterwards substituted, for the benefit of W.’s 
creditors. By a decree in 1829, at the suit of C. 
it was declared that the agreement of 1821 ought 
to be specifically performed, & that W. should 
procure a renewal of the terms. In 1845 the 
assignees of C., who had become bkpt. sold his 


conveyed the block of lurid to R. in 
fee : — Held : It. under his deed & that 
to his grantor hud the reversion to the 
fee in the six acres after the life estate 
terminated. — Dods v. McDonald 
(1905), 36 8. C. It. 231.— CAN. 

b. .] — Demise of the whole terri- 
tory or precinct of land commonly 
culfod A., containing, etc. ; the whole, 
etc., called B., containing, etc. ; the 
whole, etc., called C. ; being in all 
forty poles of land, save & except two 
poles of U., situate in the manor of A. : 
— Held : the exception was good. — 
Ellis v. Lord Pjumate (1804), 1C 
I. Ch. R. 181. — IR. 

c. .] — A demise waH in the 

following words ; “ All that part of 
the lands of G. marked in the map 
Nos. 10 & 11, & called the L. farm, 
containing 27 acres of green pasture it 
improvable ground, & 13 acres of bog, 
reserving Sc excepting the 13 acres of 
bog ” : — Held : the words of grant 
ended with “ L. Farm ” the rest being 
merely words of description, & there- 
fore, the oxception was good, as being 
of a particular thing out of a gonerai. — 
McCleary v. Cogiirane (1869), 18 
W. It. 262.— IR. 

d. ■.] — By a lease, purporting 

to demise a close containing 5 acres, 
at a yearly rent of £10, the lessor pur- 
ported to reserve 1 acre of the close for 
himself, for such time as he might 
require the same, for his own use, 
allowing to the lessee the sum of £2 
out of the thereinbefore specliled rent, 
as long as the lessor should hold the 
1 acre : — Held : the clause could not 
bo construed as an exception to the 
lessor of that acre, & his representatives 
were not entitled to its possession after 
bis death. — Moroney v. M\cnamara 


(1872), r. R. 6 C. L. 181— IR. 

e. What constitutes a good reserva- 
tion.]— U., by dood poll, in considera- 
tion of natural love Sc affection & of 
5s., couveyed land to her daughter. It., 
in fee, adding after the habendum, 
“ reserving, nevertheless, to my own 
use, benefit, Sc behoof, the occupation, 
rents, issues, Sc proiits of the said above 
grautod promises for Sc during the term 
of my natural life ” : — Qu. : whether 
the reservation was void, or whothor 
only tho reversion passed subject to 
the life estate. — Simpson v. Hartman 
(1868), 27 U. C. R. 460.— CAN. 

f. .] — Action for trespass to 

lauds. Plea Justifying under a clauso 
in a lease of 1711, not under the seal 
of tho lessee,” excepting & reserving 
from said demise all manner of royalties, 
& particularly the fishing, with a path- 
way for tho fishermen,” & averring 
that deft, exercised the right by the 
licence of tho party in whom tho 
reversion on tho lease had become 
vested : — Held : It being admitted 
that the reservation did not oporato as 
a reservation of the bed Sc soil of tho 
river or of tho pathway, such a right 
was the subject of grant, Sc was not the 
subject of reservation or exception, Sc 
that tho clause was void as an excep- 
tion ; Sc, not being under seal, could 
not operate as a grant. — Corcor v. 
Payne (1870), I. R. 4 C. L. 380.— IR. 

g. Reservation of life estate .] — 

H. by deed poll, in consideration of 
natural love & affection & of 5s. con- 
veyed land to her daughter R., in fee, 
adding after the haberuium : “ Reserv- 
ing, nevertheless, to my own use, 
benefit Sc behoof, the occupation, rents, 
Issues, & profits of the premises for 
tho term of my natural life ” : — Held : 


the reservation was not void but tho 
dood might be construed as a covenant 
to stand seised of tho reversion to the 
use of It., tho life estate remaining in 
H. — Hartman v. Fleming (1870), 30 
U. C. B. 209.— CAN. 

h. .] — A., the gran too of a lot 

of land distinguished as lot No. 10 
described by metes & bounds, made a 
conveyance to B., reserving for him- 
self the east half of tho lot during 
hip natural life, then after his decease 
tho said east half of tho said lot 
reserved to revert Sc return to B., Ids 
heirs Sc assigns. Habendum, tho lot 
Sc parcel of land thereby granted, etc., 
or meant & intended so to bo. Sc every 
part thereof, with the appurtenances, 
unto B., his heii*s Sc assigns for ever. 
A. afterwards conveyed all his right, 
title Sc interest in lot No. 10 to pltf. : — 
Held : tho oxception in the deed to B. 
was not repugnant to grantingpart of 
tho deed. Sc tho east half of tho lot was 
reserved to A. — Bknnkt v. Murdock 
(1880), 20 N. B. U. (P. & B.), 317.— 
CAN. 

1898 i. Must be in person conveying 
legal estate.] — A., by indenture of lease 
demised several denominations of land 
to B., reserving out of tho demise 
mines, minerals, Sc all other royalties. 
In tho indenture was a covenant that 
it should bo lawful for the lessor, his 
heirs & assigns, his Sc their servants, 
labourers, etc., from time to time, to 
soarch for mines, etc. : — Held : such 
reserved right in tho lessor was one to 
be exercised by him, his heirs or 
assigns, by means of his own servants 
or labourers, 8c not one which he could 
delegate to a stranger not an owner of 
tho estate. — M oore v . Orr (18 65), 
8 I. O. L. R. 347 ; 11 Ir. Jur. 61.— IR, 
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Sect. 10. — The property conveyed: Sub sect. 6, A. 
& B.; sub-s ect. 7.] 

interest in the premises to deft. L. subject to certain 
covenants, which, as L. alleged, rendered it 
impossible, in the events which had happened, to 
continue to W. or his representatives the enjoy- 
ment of the box in question. Pltf. claimed to be 
entitled to the box, or to a s um of money as an 
equivalent : — Held : deft. & all persons claiming 
under him were bound by the reservation. — 
Helling v. Lumley (1858), 3 De G. & J. 493 ; 
28 L. J. Ch. 249 ; 33 L. T. O. S. 18 ; 23 J. P. 
356 ; 6 Jur. N. S. 301 ; 7 W. B. 162 ; 44 E. R. 
1358, L. JJ. 

Annotation : — Mentd. Willmott v. Barber (1880), 15 Ch. D. 


1900. Exception of unspecified part of grant — 
Right of grantor to elect part excepted.] — Jenkins 
v. Green, (No. 1), No. 1707, ante . 

1901. Depend on intention of parties.] — Every 
case of exception in a conveyance depends on its 
own circumstances, & the intention of the parties. 
— Bell v . Wilson (1865), 2 Drew. & Sm. 395 5 
6 New Rep. 81 ; 34 L. J. Oh. 572 ; 12 L. T. 529 5 
11 Jur. N. S. 437 ; 13 W. R. 708 ; 02 E. R. 671 ; 
on appeal (1800), 1 Ch. App. 303, L. JJ. 

Annotation* : — Retd. Cleveland v. Meyrick (1807), 37 L. J. Ch. 

125 ; Mid. Ky. v. Checkloy (1807), L. It. 4 Eq. 19 ; Hext 
v. Gill (1872), 7 Ch. App. 699 ; A.-G. for Isle of kan u. 
Mylchroest (1879), 4 App. Cas. 294 ; Mid. Ky. v. Haunch- 
wood lirick & Tile Co. (1882), 20 Ch. D. 652 ; A.-G. v . 
Welsh Granite Co. (1887), 35 W. It. 617 ; Glasgow, Lord 
Provost Sc Magistrates v. Farie (1888), 13 App. Cas. 657 ; 
Mid. Ky. v. Kobinson (1889), 15 App. Cas. 19 ; Grovillo 
v. Hemingway (1902), 87 L. T. 443. 


1902. Exception operates immediately.] — An 

exception is that by which the grantor excludes 
some part of that which he has already given, in 
order that it may not pass by the grant, but may 
be. taken out of it & remain wi i h himself. A valid 
exception operates immediately, & the subject of 
it does not pass to the grantee (Lord Watson). — 
Cooper v . Stuart (1889), 14 App. Cas. 280 ; 58 
L. J. P. C. 93 ; 00 L. T. 875 ; 5 T. L. R. 387, P. 0. 
Annotations : — Reid. Savill v . Bothell, [1902] 2 Ch. 523 ; 
S. E. Ky. v. Associated Portland Cement Manufacturers 
(1900), Ltd., [1910] 1 Ch. 12. 


1903. Expressum facit cessare taciturn — Maxim 
inapplicable to general exception or reservation.] — 


Where there is a general reservation or exception 
the right or powers implied in such reservation 
or exception shall not be restrained or abridged by 
affirmative words expressive of part of that which 
is implied, because a general power which is 
incident or implied shall not be restrained by a 
particular power given by the grantor in the 
affirmative, which the grantee had before. In 
such a case the maxim “ expressum facit cessare 
taciturn ” does not apply, & the words giving the 
special power shall not restrain the general power, 
because they are in the affirmative only (Lord 
Westbury, C.). — Goold v. Great Western 
Deep Coal Co., Great Western Deep Coal 
C o. v . Goold (1806), 2 De G. J. & Sm. 600 ; 0 
New Rep. 357 ; 13 L. T. 109 ; 29 J. P. 820 ; 11 
Jur. N. S. 865 ; 13 W. R. 1111 ; 40 E. R. 508, 
L. C. 

Aniwtations : — Refd. Proud v. Bates (1865), 13 L. T. 61. 

Mentd. Hayles v. Pease Sc Partners, [1899] 1 Ch. 567. 

.] — See Sect. 3, sub-sect. 20, ante . 

B. Particular Instances. 

In Crown grants .] — See Constitutional Law, 
Vol. XI., p. 572, Nos. 727, 728. 

1904. Exception of wood & underwood In lease — 
Whether soil passes.] — A non. (1536), 1 Dyer, 19 a ; 
73 E. R. 40. 

Annotations: — Refd. Whilster v. Paslow (1618), Cro. Jac. 

487 ; Cardigan v. Armitage (1823), 2 B. Sc C. 197 ; Doe d. 

Douglas v. Lock (1835), 2 Ad. & El. 705. 

1905. Subsequent grant of trees to lessee.] — 

Harlakenden’s Case (1601), Gouldsb. 188 ; 
75 E. R. 1084. 

.1 — See Agriculture, Vol. II., pp. 75, 76, 

81, 94-98, Nos. 541, 544, 018, 742-751, 753-755, 
706-769, 773-790. 

In grants of copyholds .] — See Copyholds, Vol. 
XIII., pp. 15, 10, Nos. 72-79. 

Of mines 6c minerals .] — See Mines, Minerals, 
& Quarries. 

Of easements & profits h prendre .] — See Ease- 
ments & Profits A Prendre. 

Of sporting rights.] — See Easements & Profits 
A Prendre ; Game. 

On assignment of patents .] — See Patents & In- 
ventions. 


19001. Ecception of unspecified part 
of grant — Right of grantor to elect part 
excepted.] — Deft, conveyed to hie eon J. 
the east half of a lot, “ reserving 
from the operation of those presents 
unto the parties of the tirst Sc second 

S arte, the latter being deft. ’» wife, during 
tieir Joint lives, etc., one acre of tbe 
lot hereby convoyed, the name acre to 
be taken in any part of the lands hereby 
oonveyod, where the parties of the 
first Sc second parts see lit ” : — Held : 
the reservation in the deed from deft, 
to his son was mere properly an excep- 
tion than a reservation. Sc deft, was 
entitled to select the aero at any time. 
Sc was not bound to do so in the life- 
time of his son. — Lapointe v. Laflkur 
(1881), 46 U. C. It. 16.— CAN. 

k. Exception of roads — Excepts free- 
hold of such roads. ] — A. demised to 
B. certain lands to hold for ever, 
" saving Sc reserving the present road 
to K. Sc also the roads to T. M : — Held : 
the .soil Sc freehold of the roads were 
thereby excepted to the grantor. — 
Tottenham v. Byrne (1861), 12 

I. C. L. It. 376 ; 14 Ir. Jur. 7.— IR. 

1. Construction of reservation — Must 
not make grant ineffective .] — Pltf. 
was the owner of a form of about 
a mile in breadth Sc five-sixths of a 
mile in length. About two-thirds of 
the farm was heavily wooded, & the 
rest of it was cleared Sc cultivated. 
Deft, became the purchaser of the 
trees Sc timber upon the laud under an 


agreement which provided that the 
purchaser should nave “ full liberty 
to enter upon the lands for the purpose 
of removing the trees/’ but reserved 
to pltf. the full enjoyment of the land 
“ save Sc in ho far as may be necossary 
for the cutting Sc removing of the 
trees/* To have removed the timber 
through tbe wooded land at the time 
it was removed, should have involved 
an expenditure which would have 
possibly amounted to a sacrihee of the 
greater portion of the timber : — Held : 
(lefts, had a right to remove tho 
timber by the most direct & available 
route, provided they acted in good 
faith Sc not unreasonably, & the 
reservation in favour of the pltf. did 
not minimise or modify the deft/s 
right, under the general grant of tho 
trees, to remove the trees across the 
cleared laud. — Stephens r . Gordon 
(1893), 22 8. C. K. 61.— CAN. 


Construed against grantor.] 

— A grant of land made to pltf. co. 
In 1910 reserved for public use all 
roads Sc thoroughfares existing over 
the land. In 1890 the B. S. A. Co. 
when occupying a. Rhodesia had made 
a road traversing the land, & had re- 
paired it on various occasions up to 
191 b. During all that time the public 
had used the road, but it had not been 

K roclaimed a public road or become so 
7 prescription. The road was shown 
od the diagram attached to the grftnt, 
though not spociiied in the grant : — 
Held : the road was reserved for public 


use under the grant. — Liebig *8 Ex- 
tract of Meat Co., Ltd. v . Rogers 
(1913), 3 S. It. 51.— S. AF. 

n. Expressum facit cessare taciturn 
— Whether maxim applicable — Absolute 
grant.] — An implied reservation cannot 
be read into an absolute grant. — 
O ’Mara v. Eden (1892), 40 N. 8. It. 
172. n.— CAN. 


o. .] — Tern an v. 

Flinn (1897), 40 N. S. It. 167.— CAN. 

p. .] — Kerr Co. v. 

Seely (1910), 40 N. B. It. 8— CAN. 

q. .] — E., owning 

land through which V. street ran part 
of the way, from north to south, 
conveyed to pltf. four acres south of 
that street, with the exception of 
continuing V. street across said lot/* 
Afterwards E. conveyed to W. by a 
statutory deed 05 acres adjoining pltf /s 
land on the south Sc W. conveyed 
to deft. : — Held : by the deed to pltf. 
the continuation of V. street was 
excepted out of the land conveyed. — 
Hebner v. Williamson (4879), 44 
U. C. It. 593.— CAN. 


r. To advance in- 

tent of parties.] — Where words taken 
according to their technical meaning 
do not create a legal reservation, & are 
notwithstanding construed to amount 
to a reservation, it is always done with 
a view to advance the intent of the 
parties, but not to defeat or destroy 
it.— Inohiquin v. Burnell 11795), 8 
Kidg. Pari. Rep. 418, 420. — IR. 
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Sub-seot. 7. — The “ All Estate ” Clause. 

1906. General rule — Primi fade presumption on 
conveyance or settlement .] — Primd facie when a 
person conveys or settles an estate, he means to 
include in the conveyance every interest which 
he can part with, & which he does not except. — 
Johnson r. Webster (1854), 4 De G. M. & G. 
474 ; 3 Eq. Rep. 99; 24 L. J. Ch. 300 ; 24 
- . T. O. S. 178 ; l Jur. N. S. 145 ; 3 W. R. 84 ; 

3 E. R. 592, L. C. 

nnotations : — Reid. Re Somerset, Thynne v. St. Maur. 

, (1886), 55 L. T. 753 : William v. Pinckney (1897), 67 
. L. J. Ch. 34 ; Price v. John, [1905] 1 Ch. 744 ; Derry 
v. Sanders (1919). 88 L. J. K. B. 410. Mentd. Pears v. 

, Weightman (1856), 2 Jur. N. S. 586; Re Tasker, Hoaro v. 
Tasker, [1905] 2 Ch. 587. 

1907. What passes under " all estate 99 — Rent 
reserved by lease.] — Davy v. Matthews (1597), 
Moore, K. B. 525 ; Cro. Eliz. 049 ; 72 E. R. 735. 

1908. Term en autre droit.] — A grant of 

all “ his right, title & interest in the tithes afore- 
said,’* will pass a lease of the tithes which the 
grantor had in right of his wife. — Arnold v. 
Bidgood (1013), Oro. Jac. 318 ; 79 E. R. 272. 

Annotations: — Reid. Hutchinson v. Savage (1709), 2 Ld. 
s Raym. 1306 ; Thrustout d. Lcvlck v. Coppin (1771), 2 
; Wm. Bl. 801. 

i ' 1909. .] — An assignment of all & 

singular the legacies, debts, moneys, estate & 
effects whatsoever & wheresoever, & of what 
nature or kind soever, of or to which H., in right 
of his wife or otherwise, was possessed, will not 
pass a claim of the assignor’s wife to dower out of 
the estates of her former husband. — Brown v . 
Meredith (1837), 2 Keen, 527 ; 0 L. J. Ch. 301 ; 
48 E. R. 730. I 

1910. Contingent remainder.] — Devise of 

land on contingency to R. R., before the contin- \ 
gency happens, conveys all his right, title, claim, 

demand therein by deed, to his younger son, & 
his heirs, as a provision, & dies. The contingency 
happening, R.’s heir cannot claim this against his 
father’s act. — Wright v. Wright (1750), 1 Ves. 
Sen. 409 ; 27 E. R. 1111, L. C. 

Annotations : — Refd. Doe d. Bruno v. Martyn (1828), 8 B. 6c 
C. 497 ; Harris v. Davis (1844), 1 Coll. 416. Mentd. StODO 
v. LIdderdalo (1795), 2 Anst. 533 ; Lydo v. Mynn (1833), 

1 My. & K. 683 ; Parker v. Downing (1833), Coop. temp. 
Brough. 148 ; Hawkor v. Hallewell, Ex p. Sturgis (1854), 

2 Sm. & G. 498 ; Crofts v. Middloton (1856), 8 De G. M. 
6c G. 192. 

1911. Reversion.] — General words, suffi- 

cient to pass a reversion, will pass it, unless the 
party using them indicate a clear intention to the 
contrary. — Doe d. Pell v. Jeyes (1830), 1 B. & Ad. 
593; 9L. J. O. S. K. B. 82; 109 E. R. 908. 
Annotations: — Doo d. Meyrick v. Meyrick (1832), 2 Tyr. 

178 ; Doe d. Howell v. Thomab (1840), 1 Mari. 6c G. 335. 


1912. Sub-lease.] — L. being seised in fee, 

demised to B. for twenty-one years. B. demised 
to M. for twenty-one years wanting twenty-one 
days, & then granted to L. the indenture of lease 
to M. L. conveyed the premises, the reversion & 
reversions, rents issues, & profits, & all his interest 
in fee to pltf . : — Held : the conveyance in fee from 
L. to pltf. passed the chattel interest created by 
B., as well as the fee. — Burton v. Barclay (1831), 
7 Bing. 745 ; 5 Moo. & P. 785 ; 9 L. J. O. S. C. P. 
231 ; 131 E. R. 288. 

1913. Not tithes.] — G. conveyed land to 

trustees together with all profits, commodities, 
advantages, emoluments, hereditaments, & appur- 
tenances to the premises belonging or in anywise 
appertaining, & the reversion, etc., & all the estate, 
right, title, interest, use, trust, possession, freehold, 
inheritance, reversion, possibility, property, chal- 
lenge, claim, & demand whatsoever of him G. 
therein or thereto, or to any part or parcel thereof : 
— Held : tithes did not pass by this conveyance. — 
Chapman v . Gatcombe (1830), 2 Bing. N. 0. 510 ; 
1 Hodg. 401 ; 2 Scott, 738 ; 5 L. J. C. P. 93 ; 
132 E. R. 202. 

1914. Not redeemed land tax.] —Guardians 

of an infant tenant in tail redeemed the land tax 
on the entailed estate. The tenant in tail died, 
having bequeathed the land tax to the next tonant 
in tail. The latter tenant in tail suffered a re- 
covery & settled the estate, but always dealt with 
the redeemed land tax as a subsisting charge. The 
settlement contained in its operative part the usual 
general words — all the estate, etc. : — Held : the 
land tax was not merged by its redemption, by the 
recovery, by the operation of the settlement, or 
otherwise, but passed by a bequest of it in the 
settlor’s will. — Blundell v. Stanley (1849), 
3 De G. & Sm. 433 ; 18 JU J. Oh. 300 ; 13 L. T. O. S. 
380 ; 13 Jur. 998; 01 E. R. 549. 

Annotations: — Reid. Neaine v. MoorHoin (I860), L. It. 3 

Eq. 91. Mentd. Bulkcley r. Hope (1855), 1 K.&J. 482. 

1915. .] — Neame v . Moobsom, No. 

1793, ante. 

1916. Leaseholds in mortgage of freeholds.] 

— The mtgor., by the deed of rntge., charged the 
property by a description in several particulars, 
<fc the deed continued, “ all which several closes, 
pieces, or parcels of land liad been then lately 
thrown together & were situate in, A were then, in 
the occupation of 8. as tenant thereof to the mtgor., 
or by whatever other name or names, description 
or descriptions, the lands had been theretofore 
or were then called or known, with the appurte* 
nances & all the estate & interest of tho mtgor. in 


PART III. SECT. 10, SUB-SECT. 7. 

a. What passes under “ all estate " 
clause.] — Tho words “ all my right, 
interest, & estate of. In & to the estate 
of G. M. & M. M.” in a conveyance, 
passed all the estate of the grantor in 
G. M.'s estate. — O'Neil v. Carey 
(1858), 8 C. P. 339.— CAN. 

b. .] — When one, having several 

estates or interests in lands, joins in 
conveying to a purchaser all his estate 
& interest in the lands, every estate 
of interest vested in him, though not 
in the character in which he became 
a party to tho conveyance, will pass 
thereby. — D rew v. Norburt (Earl) 

M , 9 I. Eq. R. 171, 524 ; 3 Jo. 

. 267.— IR. 

c. Bonus on insurance policy .] 

— O ’Grady v. Brady (1854), 3 I. Ch. U. 
439; 6 Ir. Jur. 321— IR. 

d. Money in court — Mortgage 

— Disentailing deed.) — X. was tenant- 
in tall in remainder, under an inden- 
ture of settlement made In 1870, 
of considerable estates In Galway Sc 


i in other parts of Ireland. In 1890 a 
i ry. co. acquired a small portion of tho 
j Galway lands under their compulsory 
powers 6c tho compensation money 
was lodged & remained in ct. In 1901. 
X. mortgaged his estates by several 
instruments in which they were 
variously described as ‘‘ all my estates 
i in Galway 6c wheresoever situate in 
Ireland,” ” all my estate situate in 
! Galway 6c elsewhere in Ireland,*' 6c 
i '’all my lands, hereditaments, 6c 
premises in County Galway, Ireland, 6c 
other lands, hereditament*, 6c premises 
wheresoever situate in Ireland.” X. 
i was adjudicated a bankrupt in England 
in 1902, 6c the estate tail in remainder 
given to him by tho settlement having 
i subsequently become in possession, 
the official receiver 6c trustee of his 
estate duly executed a disentailing 
assurance of the lands comprised In 6c 
settled by the Indenture of settlement 
of 1870, ” 6c all other, If any, the 
tenements Sc hereditaments of or to 
which the said X. was seised or en- 
titled as tenant in tail, whether at law i 


or in equity, undci tho indenture or 
otherwise. Upon a Hummons by tho 
Official Receiver in Bankruptcy for 
payment out of Ct. of tho compensa- 
tion moneys, which was opposed by 
the mortgagee : — Held : ( 1 ) tho com- 
pensation moneys wer« not included 
in tho mortgage: (2) they were in- 
cluded lu the disentailing assurance. — 
Ex p. Ballinrobk 6c Claremorris 
Linin' Ry. Co. 6c Kenny, [19131 1 
I. It. 519.— IR. 

e. Deed of assignment — Assign- 

ment ot mortgage carries the. land with 
it. \ — Where a deed of assignment to 
creditors expressly mentioned debts, 
bonds 6c securities for money, a bond 
debt which a mlge. was given to 
secure passed to the lessors, 6c carried 
with it, as accessory thereto, the land 
contained in tho mtge. — D oe d. 
Burnham v. Watts (1817), 3 Kerr, 
346.— CAN. 

f. Assignment — Past rents,} — 

W. having an equitable estate in 
chattels real, assigned to M. all his 
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11 : Sub-sect. 1.] 

the same with the repayment of the money lent. 
The parts particularised were freehold, but part 
of the other property in the occupation of S. as 
tenant of the mtgor. was leasehold : — Held : 
the charge was not confined to the parcels parti- 
cularised, but comprised all the estate A interest, 
whatever it might be, of the mtgor. in the pro- 
perty then in the occupation of S. as his tenant. — 
Young v. Wallingford (1883), 52 L. J. Ch. 590 ; 
48 L. T. 750 ; 31 W. B. 838. 

1917. Rentcharge.] — By a voluntary settle- 
ment of 1 808 a husband A wife A each of them did 
grant release dispose of A confirm a moiety of the 
wife’s hereditaments A all the estate right title 
interest property claim A demand of either of 
them in, to, A out of the same to trustees A their 
heirs on certain trusts. The husband was entitled 
to a rentcharge issuing out of the hereditaments, 
but it was not mentioned in the settlement. The 
settlement contained no covenants for title : — 
Held: the settlement operated by way of release 
& not by way of grant of the rentcharge, A that, 
as the husband A wife 1 , the owners of the unsettled 
moiety of the hereditaments, had concurred, that 
moiety, by virtue of the Law of Property Amend- 
ment Act, 1859 (c. 35), s. 10, remained subject to 
the entire charge. — Price v. John, [1905] 1 Ch. 
744 ; 74 L. J. Ch. 409 ; 92 L. T. 708 ; 53 W. R. 
450. 

1?18. Construction controlled by intent of whole 
deed — Conveyance of moiety cut down to one- 
fifth.] — An estate directed to be sold was limited 
to A. for life, A as was then supposed a moiety 
thereof was, as real estate, United to B. in 
remainder. A. conveyed, A B. confirmed B.’s 
moiety A all their estate, etc., therein by way of 
mtge., A they further assured it by fine. It 
turned out that B. had one -filth only in remainder 
as personalty : — Held : A.’s interest in onu-flftli 
only was afiected by the mtge. — U iukveson v. 
Kjrhopp (1842), 5 Beav. 283 ; 49 E. R. 587. 

1919. — Conveyance Intended to pass free- 

holds— Will not pass leaseholds.!— HI., being lessee 
of certain premises for a term of years to (1., under 
a lease containing a covenant by (1. that M. should 
at any time during the term be at liberty to 
purchase the freehold, A having made arrangements 
for borrowing a sum of money for the* purpose of 
making such purchase, agreed with A., in considera- 
tion of A.’s having paid oJT certain mt.ges. upon 
the premises, to assign t he freehold to A. by way 
of mtge., subject to a first mtge. to the lender of 
the purchase-money. A deed w r as executed by 
M., which recited, among other things, that G. 


had conveyed the freehold to M., leaving a blank 
for the date of the indenture of conveyance, & 
recited also that M. had made a mtge. to the 
lenders of the purchase-money, a blank being left 
for the date of the deed of mtge. It then wit- 
nessed that M. conveyed the premises subject to 
such last -mentioned mtge., & all the estate, right, 
title, interest, property, claim & demand whatso- 
ever of M. in the premises, to A., his heirs & assigns 
I for ever. The freehold was not then, nor was it 
1 eventually, conveyed by G. to M. : — Held : the 
I deed did not pass M.’s leasehold interest ; looking 
at the intention of the parties, the deed must be 
! construed as intended to pass the freehold, when 
! purchased ; A, such purchase never having been 
j made, the deed was, with respect to those premises, 
wholly inoperative. — Goodwin v. Noble (1857U, 

I 8 E. A B. 587 ; 27 L. J. Q. B. 204 ; 4 Jur. N. 'k 
208 ; 120 E. R. 219. 

1 Annotations : — Mentd. Re Skeen, Ex p. Sykes (1858), 32 

L. T. O. S. 19 ; Re Caston, Ex p. De Buiason (1861), 

10 L. T. 702 ; Bradshaw v. James (I860), 17 W. Tl. 1010 ; 

Williams v. Taylor (1809), 21 L. T. C12 ; White v. Hunt 

(1870), 23 L. T. 559 ; Titterton t\ Cooper (1882), 40 L. T. 

870. 

1920. .] — A., being possessed of 

an undivided moiety of a messuage in fee, A 
having a lease of the other moiety, granted to C., 
by way of mtge. in fee, all his estate A interest in 
the messuage in the most general words : — 
Held : the undivided moiety in fee which A. had 
in the messuage alone passed by this deed, A not 
liis leasehold interest in the other moiety. — 
Francis v. Minton (1807), L. R. 2 0. P. 543 ; 30 
L. J. O. P. 201 ; 10 L. T. 352 ; 15 W. R. 788. 
Annotation .— -Reid. Bulloy v. Bullcy (1874), 44 L. J. Ch. 79. 

1921. Intent not to pass reversion.] — 

Although it is a rule of law that a reversion will 
pass by general words, unless a different intention 
is distinctly shown in other parts of the instrument, 
yet such an intention may be gathered by impli- 
cation from the form of the deed. 

Where a deed conveying a particular estate is 
expressed in such terms as appear to be reasonable 
only on the supposition that the general words of 
conveyance were not intended to pass the reversion, 
it is a sufficient indication of intention by the 
parties. — Mullineux v . Ellison (1863), 8 L. T. 
230. 

1922. Share of reversion omitted in recitals 

A operative clause- — Covered by “all estate” 
clause.] A deed was executed, by which it was 
intended to pass the whole of certain revemonary 
interests in an estate, but by mistake one share 
w as omitted : — Held : the intention w r as so clear 
that t he whole estate must be considered to have 
passed. — K napping v . Tomlinson, Knapping v . 
Bannester (1870), 18 W. R. 684. 


interost, right, title, etc. in it ; & all ; 
debts, claims, demands, A accounts i 
which he had in respoot of it : — Held : I 
sufficient to include past rents received | 
by or for the use of W.’s trustee, & i 
retained or misapplied by btm. — 
Akcukk v. Lavender, f 18751 9 I. It. 
Eq. 220. — IR, 

g. Whether reversion passes — 

Absence of recital.] — A. B., by in- 
denture, in consideration of a sum of 
money & of the yearly rents & cove- 
nants therein reserved, demised to 
C. L>. in those words : “ hath demised, 
granted, set, & to farm let, & by those 
presents doth demise, grant, & to 
farm let unto the C. D., all that & these, 
©to., now in tho possession of J. C.,” 
habendum for three lives : — Held : that 
this instrument did not operate as a 
grant of n reversion, as it could not bo 
inferred that tho grantor’s estate was a 
reversion, there not being any apparent 
privity between J. C. & him ; nothing 1 


being recited in the instrument but a 
bare possession in J. C\, & nothing 
beyond that possession having bccu 
shown in evidence. — D oe d. Kearns t>. 



li. Whether interest tinder deed 

not recited .] — In 1822 a lease of 
lands wtiH made for tweuty-ono years. 
The lands were afterwards mtgod., & 
■ a renewal was granted to a intgee. 

| in 1829. In 1830, by deed, reciting 
the leuso of 1822, & tho mtge., but not 
the renewul, the intgee. conveyed tho 
lands A all his estate, title, interest, 
etc., both at law’ & in equity therein, 
& also the mtge. debt & interest, to 
hold during tho residue of the term 
granted by tho lease of 1 822. The deed 
contained covenants against act6 by tho 
mtgoe., for good title & further assur- 
ance : — Held : tho legal estate under 
the renewal of 1829 passed by tho deed 
of 1830. — Reynolds t*. Reyn olds 


(1848), 12 I. Eq. II. 172.— IR. 

k. What passes under “ aU estate ** in 

settlement — Not lands already subject 
of another settlement .] — Nunn v. Dono- 
van (1862), 13 I. <Jh. li. 184 ; 14 

Ir. Jur. 313.— IR. 

l. Conveyance by executor having bene- 
ficial interest — Interpreted according to 
intention of parties.] — An oxor., who 
had a beneficial interest in the testa- 
tor’s estate, joined with other bene- 
ficiaries in the sale & conveyance of a 
part of the estate to bond ficth purchasers 
for value. Tho exor. did not purport 
to convey in his capacity as exor., but 
the deed stated that all the estate, & 
title of tho vendors w’ere conveyed : — 
Held: the deed conveyed the whole 
title vested in the exor., & it was not 
proper to infer, from the conduct of 
the parties & from indications in the 
deed that the intention was only to 
convey the beneficial interest, rince 
that inference was contrary to tho 
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1923. Recitals showing contrary intention.] 

— Re Moon, Ex p. Dawes, No. 1744, ante . 

1924. .] — In a conveyance of land, the 

general clause purporting to convey all the estate, 
etc. of the grantor may be restricted in its con- 
struction by the recitals & general scope of the 
instrument. — Williams v. Pinckney (1897), 07 
L. J. Ch. 34; 77 L. T. 700, CL A. 

1925. Conveyance by executor or trustee having 
beneficial Interest — Will only pass what is intended 
to be conveyed.] — Knight v. Cole (1690), Carth. 
118 ; 3 Lev. 273 ; 1 Show. 150 ; 90 E. R. 673 ; 
sub nom . Cole v. Knight, Holt, K. B. 020 ; 3 
Mod. Rep. 277. 

Annotations: — Eefd. Thorpe r. Thorpe <1096), 1 Ld. Raym 

235 ; Jenncr v. Jenncr (1866), L. It. 1 Eq. 361. 

1926. .] — Hutchinson v . Savage 

(1709), 2 Ld. Raym. 1300 ; 92 E. R. 350. 

1927. .] — The premises intended to 

be conveyed by a deed of mtge. were described as 
deft.’s undivided moiety, etc. The deed after- 
wards professed to convey all deft.’s estate, etc., 
in the premises : — Held : this conveyed the moiety 
only, to which deft, was entitled in his own right, 
& not one-third part of the same premises in which 
he was int erested as a co-trustee with the lessors 
of pltf. — D oe d. Raikes v. Anderson (1810), 
1 Stark. 155, N. P. 

1928. .] — Kaitsset v. Carpenter, No. 

1071, ante . 

1929. .] — The general rule that where 

a party conveys all his estate in a property to a 
purchaser, every estate vested in liim will pass by 
the conveyance, although not vested in him in the 
character in which he is made a party, may be 
rebutted by the circumstances. 

A trustee in whom the legal estate was vested 
under a mtge. created by the testator, joined with 
Ids co-trustee in a conveyance in fee for the pur- 
poses of the will : — Held : having regard to the 
intention of the parties & the circumstances of 
the case, the legal estate did not pass . — Re Cooke 
< fc Bletciier’s Contract (1895), 13 R. 204. 

1930. Clause implied by Conveyancing Act, 1881 
(c. 41), s. 63 — Will pass equitable estate — Treated 
as subsisting though merged in law.] — H. was 
entitled to certain houses for a term of ninety- 
nine years less one day by way of mtge. from W. 
W. was entitled to the property for the original 
term subject to the mtge., Ac II. was entitled to 
the revemon in fee expectant on the determina- 
tion of the original term. Under these circum- 
stances W. conveyed the property to li. for the 


unexpired residue of the original term, & H. 
covenanted to indemnify W. against the rents & 
covenants in the lease & the principal & interest 
secured by the mtge. H. afterwards conveyed 
by way of sale to W. in fee, the conveyance being 
expressly subject to & with benefit of the lease, 
& W. then conveyed to pltfs. in fee subject to & 
with benefit of the lease. H. subsequently pur- 
ported to convey by way of mtge. in fee to deft., 
who had no notice of pltf/s title : — Held : whether 
the original term had merged in the reversion or 
not, yet, inasmuch as II . & W. had dealt with one 
another on the footing tliat the term was to be 
deemed in existence, it would be inequitable to 
allow it to be treated as at an end. H. had 
therefore, when he purported to convey the fee 
to deft-., an equitable estate to the extent of the 
leasehold interest, which, under s. 03 of above 
Act passed to deft., &> pltfs. were bound to give 
effect to it. 

The question whether two equitable estates are 
merged or not is one of intention. Qu. : whether 
this rule applied whore a merger of legal estate 
has actually taken place. — T hellttsson v. Liddard, 
[1900] 2 Ch. 025 ; 09 L. J. Ch. 073 ; 82 L. T. 753 ; 
49 W. It. 10. 

Annotation : — Mentd. Capital A Counties Hank i>. Rhodes 

(1902), 71 L. J. Ch. 573. 


Sect. 11. — THE HABENDUM. 

Sub-sect. 1.— Nature and Effect of. 

1931. Not essential part of deed.] — The 

haliendum is not an essential part of a deed. If 
the premise's in a deed give an express estate in 
law, the habendum shall not be allowed to defeat 
it ; the office of an habendum being to explain, 
(Ac therefore, occasionally, either to enlarge or 
limit) but not to defeat an estate created by the 
premises. 

Accordingly, where a deed in the*, premises 
created an estate in fee ; & the habendum was 
“ to hold after the death of A,” which would be 
creating an estate hi future, A would, therefore, 
avoid the deed : — Held : the habendum should not 
prevail to defeat the deed. — Goodtitlk d. Don- 
well v. Gibbs (1820), 5 B. A G. 709 ; 8 Dow. A 
Rv. K. B. 502 ; 4 L. J. O. S. K. B. 284 ; 108 E. R. 
204. 

Annotation : — Consd. Doddingion r. Robinson (1 875), L. R. 

10 Excii. 270. 


terms of tlio conveyance. — B ikaj 
N or an l v. Pun a Sunpary Dasskk 
(1911), L. R. 11 Ind. App. 189.— IND. 

m. Grantor's interest wrongly de- 
scribe d.\ — If a party convey land A 
all his estate therein as heir-at-law of 
another person deceased, though he 
claim as devisee A not as heir-at-law, 
still the laud posses. — D oe d. Clark 
v. MclNKiS (1819), 6 l\ <J. U. 28.— CAN. 

n. Rights of owner in fee may pass — 
Equity of redemption — Recital oj mort- 
yaye. J — S. having mortgaged cortainland 
in fee, afterwards leased it for 21 years, 
making no mention of such mtge. in the 
lease. He then conveyed to pltf. in trust, 
subject to the mtge. P., the assignee 
of the mtge., proceeded to foreclose, & 
under a decree in chancery, the land 
was sold expressly subject to the lease 
to J., who received a conveyance from 
8. & P. A pltf., each using apt words 
(bargain, sell, A release) to convey a 
legal estate in fee. On tbe same day, 
J . mortgaged to pltf. to secure a balance 
of the purchase money. This mtge. 
had been discharged before action by 
certificate duly registered, A pltf. sued 

J. — VOL. XVII. 


deft., who wus a mtgeo. of tho term by 
assignment, for rent accrued during 
the existence of tho mtge. : — Held : 
though 8., when ho leased, nad only an 
equity of redemption, vet as this fact 
did not appeur in the lease, he had a 
legal reversion by estoppel as against 
the tenant, A such reversion passed 
to pltf. by tho first conveyance from 8. 
though in it tho mtge. was recited. — 
Cameron r. Todd (186n, 2 E. A A. 
431 ; 22 U. O. R. 390.— CAN. 
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1931 i. Not essential part of deed .] — 
The habendum, is not essential to a 
deed. — D unlop r. Dunlop (1881), 10 
A. It, 6 70.— CAN. 

1932 i. Habendum may control pre- 
mises.] — in 1810 the Crown granted to 
the rector, churchwardens A vestry of 
Christ Church, A their successors, a lot 
of land ** for the use A benefit of tho 
church forever, A to A for none other 
use interest or purpose whatever/’ 
/ho church was organised on tho 
formation of tho Province under 
authority from the Church of England 
in England to certain persons in N. B. 


to establish churches in N. 13. in con- 
nection with the Church of England in 
England, A under its ecclesiastical 
authority: — Held: the grant was to 
Christ (/Lurch as it oristod at tho time 
of the grant, A while it remained in 
adherence to tho faith A discipline of 
tho Church ot England as then estab- 
lished. — Blihh v. Christ Church 
Fredericton (Rector, Church- 
wardens A Vestry) (1887), N. B. 
Dig. 315.— CAN. 

1932 ii. .J — Armstrong v. Har- 

rison (1898), 29 O. R. 174.™ CAN. 

o. Marks commencement of tenant's 
interest — In lease.] — When lands, in 
the possession of several persons under 
existing leases, were demised for years, 
habendum “ from the expiration of 
the present leases made by the lessor 
to the aforesaid each A several parties,” 
the “ first payment ” of tho rent ” to 
be made on Sept. 29 next ensuing the 
possession thereof ” : — Held : tho lease 
was not to commence in possession 
until ail the existing leases had ex- 
pired. — S tuddart v. Nkylan (1811), 
b 1. L. Ii. 118, n.— IR. 


C O 
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Sect 11 . — The habendum: Sub-sects, 1 } 2, 3 4. ] 

1932. Habendum may control premises.] — 

Dowse’s Case (1584), Cro. Eliz. 25 ; 78 E. R. 201. 

1933. By limiting estate.] — B. v. Sion 

(Abbess), No. 1952, post 

1934. .] — Throckmerton v. Tracy, 

No. 634, ante . 

1935. .] — A lease, habendum from the 

Lady-day then next last past, shall, in respect 
of tune, be computed from that day, though it 
does not commence in interest till the day of its 
date. — Mayn v. Beak (1590), Cro. Eliz. 515 ; 78 
E. B. 764. 

1035. .] — A., tenant for life, the 

remainder in fee to B., made a lease for years to 
J. S., & afterwards granted the lands to C., 
habendum from Midsummer following for life ; the 
lessee for years attorned ; Sc after the expiration 
of the term C. entered, made a lease at will to 
D., to whom A. levied a fine come ceo , etc. : — Held : 
the grant to O. was void, for the law will make 
construction upon the whole grant, & an estate 
of freehold cannot commence in futuro . 

The office of the premises, is to express the 
grantor, grantee, & the subject of the grant ; Sc 
that of the habendum , is to limit the estate, so 
that the general implication of the estates which 
will pass by construction of law by the premises, 
is always controlled & qualified by the habendum. 
— Buckler’s Case, Buckler v. Harris (1597), 2 
Co. Hep. 55 a ; 70 E. B. 537 ; sub nom. Buckler 
v. Hardy, Cro. Eliz. 585 ; 2 And. 28 ; Moore, K. B. 
423. 

Annotations : — Held. Duller r. FJ richer (161 4), 2 Bulat. 302 ; 
Greenwood v. Tyber (1620), Cro. Jac. 563 ; Hwyft v. 
Eyrea (1639), Cro. Oar. 546; B aldington v. Robinson 
(1875), L. 11. 10 Kxeh. 270 ; Sav.il v. Bothell (1902), 71 
L. J. Ch. 652. Mentd. Blundell v. Baugh (1032), Cro. ( ’nr. 
302 ; Symonds r. Cudnwro (1692), Holt, K. B. 666; 
Hunt v. Burno (1702), 1 (Join. 124 ; Smith d. Dormer v 
Parkhuint (1738), Audi*. 315 ; Doc d. Bruno t\ Martyn 
(1828), 8 B. & C. 497. 

- 1937. But not to divide estate.] — 

Anon. (1562), Moore, K. B. 43 ; 72 E. B. 429. 

1938. — But not to avoid estate.] — 

A lease is made to A., B. & C. for their lives, 
“ proviso Sc it is covenanted & granted that the 
second sliall not occupy during the lift} of the first , 
Sc the third shall not occupy during the life of the 
second.” This is but a collateral covenant, which 
shall not alter the nature of the estate given by the 
premises. — Scovkl v. Cabell (1588), Cro. Eliz. 
107 ; 78 E. R. 365. 

Annotations : — Mentd. GochIuH'h Case (1597). 5 Co. Hop. 
95 b ; Leo i\ Elkins (1701), 12 Mod. Hep. 585. 

1939. Or extend or vary — But not to 

defeat estate.] — Kendal r. Micfield (1710), Barn. 
Ch. 46 ; 27 E. B. 519 ; sub nom. Anon., 2 Eq. Cas. 
Abr. 615. 

1940. .J — Goodtitle d. 

Dodwell v. Gibbs, No. 1931, anlc. 

1941. .] — Webster v. Ashton -under- 

Lyne Overseers, Okmes Case (1872), L. K. 8 
C. P. 281 ; 2 Hop. Sc Colt. 60 ; 42 JL. J. C. P. 38 ; 
37 J. P. 55 ; 21 W. R. 171. 

Annotations : — Reid. Savill r. Bethell (19U2), 71 L. J. Ch. 
652. Mentd. Webster r. Ashton-under-Lyne Overseers, 
Hadd eld’s Case (1873), L. It. 8 C. P. 396 ; Boon v. Howard 
(1874), L. It. 9 C. P. 277. 

1942. By altering, abridging or frustrating 

estate.] — Stukeley v. Butler, No. 1116, ante. 

1943. Habendum cannot abridge estate.] — On 

June 20, 1848, B., by a bill of sale, bargained, sold, 
assigned, & transferred to A. “a certain ship or 
vessel now in course & progress of building ” by 
him, 44 to have Sc to hold the said ship or vessel, 
ct-c., goods & chattels, etc., to A., his exors,, etc., 
to their absolute use Sc benefit Sc behoof for ever, 


when the said ship or vessel shall be complete & 
finished, in as full, ample, & perfect a manner as 
if the said ship or vessel were ready for sea, & 
ready to be delivered to the said A. at the time of 
executing these presents ” ; — Held : the property 
in the ship passed to A. by the bill of sale of 
June 20, 1848, & that his right was in no degree 
limited by the habendum. — Reid v. Fairbanks 
(1853), 13 C. B. 692 ; 21 L. T. O. 8. 166 ; 1 C. L. R. 
787 ; 138 E. R. 1371 ; sub nom. Bead v. Fair- 
banks, 22 L. J. C. P. 206 ; 17 Jur. 918. 

Annotations : — Reid. Chinory Viall (1860). 5 H. &: N. 288 ; 
Peruvian Guano Co. t>. Dreyfus (1887), 11892) A. C. 170, n. 
Mentd. Wood r. Bell (1856), 2 Jur. N. S. 664 ; Bell v. Bank 
of London (1858), 28 L. J. Ex. 116; JonoR v. Williams 
(1859), 4 H. & N. 706. 

1944. Marks duration of tenant’s interest — In 
lease.l — Shaw v. Kay (1847), 1 Exch. 412; 17 
L. J. Ex. 17 ; 154 E. R. 175. 

Annotation : — Reid. Bird v. Baker (1858), 1 E. & E. 12. 


Sub-sect. 2. — Where Grantee differs in 
Premises and Habendum. 

1945. Grant to husband — Habendum to wife — 
Habendum void.] — Anon. (1573), 3 Leon. 32; 74 
E. R. 522. 

1946. Grant to two — Habendum to them Sc 
two others — Persons named only in the habendum 
do not take.] — Kirkman & Beignold’s Case 
(1588), 2 Leon. 1 ; 74 E. R. 307. 

1947. Grantee named — Habendum to him Sc 
another — Stranger may take an estate in remainder.] 

— The lord of the manor pf T., held of the King by 
knight’s service in fee, & of which manor J. 8. 
was a copyholder in fee of a mead called G., by 
indenture made between himself of the one part, 
& J. S. Sc G. S. his son & heir, of the other, did 
bargain, seJJ, grant, enfeoff, release & confirm, unto 
the said J. 8. the said mead called G. to have & to 
hold the said mead unto the said J. 8. Sc G. 8., 
their heirs Sc assigns, to the only use Sc behoof of 
the said .J . 8. <fo G. 8. their heirs Sc assigns for ever ; 
& covenanted for further assurance to J . 8. & G. 8. 
Sc their heirs, to the use of them Sc their heirs ; Sc 
livery of seisin was made. J. 8. died, G. 8. being 
within age : — Held : G. S. shall not be in ward to 
the King Sc G. 8. not being named in the premises 
cannot take bv the habnxdum. — Sammes’s Case 
( 1609), 13 Co. Rep. 51 ; 77 E. R. 1461. 

Annotations : — Refd. Ken worthy r. Ward (1853). II Hart*, 

196 ; Webster v. Ashton -under -Ly ne, O verse urn, Orme’s 

Case (1872), L. 11. 8 C. P. 281. 

1948. Grant to A. — Habendum to A. Sc his wife 
Sc daughter — Successive sicut scribuntur et nomi- 
nantur in ordlne — Remainder to daughter good.] — 

Grubham’s Case (1613), 4 Leon. 246 ; 74 E. R. 
850. 

1949. Habendum to him Sc his wife for 

their lives successive — Conveys remainder to wife.] 

— A grant to A. “ habendum to him & his wife for 
their lives successive,” conveys a remainder to the 
wife. — Wheadon v. Sugg (1615), Cro. Jac. 372 ; 
79 E. R. 318. 

Annotation : — Mentd. Bucksomo v. Hoskin (1704), 2 Ld. 

Baym. 1057. * % 

1950. Habendum to A., B., C. Sc D. for 

their lives Sc the life of the survivor of them succes- 
sively — A. alone takes — Remainder void for un- 
certainty.] — Windsmore v. Hobart, No. 418, ante . 

1951. Grant to B.,C. ScD. — C. & D. unmentioned 
in premises — Habendum to them ut supradlctum 
est et eorum diutlus viventl successive — C. & D. 
take by way of remainder.] — An indenture made, 
“ between A. Sc B.” granting lands to “ B. Sc C. 
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his wife, & D. their daughter, habendum to them ui 
eupradictum est et eorum diutius vivenii successive 
for term of their lives ” is good, although neither 
C. nor D. are mentioned in the premises of the 
deed ; & the wife «Sr daughter shall take by way of 
remainder, one after the other ; for “ eupradictum 
est’* is the same as if they had been named. — 
Greenwood v . Tyber (1620), Cro. Jac. 563 ; 
Hob. 314 ; 79 E. K. 482. 

Annotations : — Reid. Geary v. Boarcroft (1600), Cart. 57; 
Machil r. Clark (1702), 2 Salk. 610, 


Sub-sect. 3. — Effect of Omissions in Premises. 

1952. General rule.] — It. v . Sion (Abbess) 
(1460), cited 1 Plowd. 152 ; 75 E. It. 233. 
Annotation : — Mentd. Willion t\ Berkeley (1561), 1 Plowd. 

223. 

1953. Omission of grantee — Named in habendum 
— Grant valid.] — Buller v . Doddington (1579), 
Toth. 128; Cary, 86; 21 E. R. 144. 

1954. .J— Bustard v . Cout.ter 

(1602), Cro. Eliz. 902, 917 ; Yelv. 8 ; Moore, K. B. 
665; 78 E. R. 1124, 1138. 

1955. .]— Eeles v . Lambert 

(1648), Aleyn, 38 ; Sty. 38, 54, 73 ; 2 Vern. 101, n. ; 
82 E. R. 904. 

Annotations : — Mentd. Davis v. Raynor (1071), 2 Kcb. 758 ; 
Simmons i\ Bolland (1817), 3 Mer. 547. 

1956. .] — A lease for a year 

being made between A. & B. ; the release, stating 

B. to be a trustee for C., granted the promises unto 

C. in his possession being by virtue of an indenture 
of lease, bearing date the day before the l^l ease, 
& to his heirs habendum to B. & his heirs to such 
uses as C. should appoint :—He1d : the release 
sufficient to convey the premises to B. — Spyye v . 
Topham (1802), 3 East, 115 ; 102 E. R. 541. 
Annotations : — Reid. Dart v. Clayton (1804), 4 New Rep. 

221 ; Bui-chcll v. Clark (1876), 2 O. J\ D. 88. Mentd. 
Doe d. Timms v. Steele (1843), 4 Q. B. 003. 

1957. Omission of parcels— Mentioned in haben- 
dum — Grant void.] — R. v . Sion (Abbess), No. 1952, 
ante . 

1958. Grant of manor — Exception of part of 

grantor for life— Habendum except as excepted to 
A. in tail — Exception does not pass.] — Wij.son v . 
Armorer (1670), 1 Lev. 287 ; 1 Vent. 106; 

T. Raym. 207 ; 2 Keb. 719 ; 83 E. R. 410. 

1959. Grant of messuage in premises — With land 
in habendum — Land does not pass.]— Meld r. 
Cooper (1582), Toth. 121 ; 21 E. R. 142. 


Sub-sect. 4. — Limitations in Premises and 
Habendum. 

1960. Limitation in habendum must not be con- 
trary to rule of law — Freehold in futuro.J — A 

termor grants all his term & interest to B. 
habendum to him after his death ; the whole 


interest passes immediately, & the habendum is 
void. — Lilley v. Whitney (1568), 3 Dyer, 272 a ; 
73 E. R. 605. 

Annotations : — Reid. Corbots Case (1599), 2 Aud. 134 
Holder v. Diokcson (1673), Froem. K. B. 95. 

1961* .] — A feoffment to A. habendum 

after the death of the feoffor in tail with livery sec. 
for . chartce is void. — Hogg v. Cross (1591), Cro. 
Eliz. 254 ; 78 E. R. 510. 

Annotations: — Apprvd. Jerman v. Orchard (1694), Skin. 
528. Refd. Buokler’s CaBe, Buoklor v . Harris (1597), 2 
Co. Rep. 55 a ; Sympson v. Sothora (1615), Cro. Jac. 376 ; 
Boddington v. Robinson (1875), L. R. 10 Exoh. 270. 

1962. .] — Buckler’s Case, Buckler 

r. Harris, No. 1936, ante. 

1963. .] — Stukeley v. Butler, No. 

1116, ante. 


1964. .] — Grant of a terra for years to a 

man, habendum after the death of the grantor, tho 
term passes presently, & tho habendum is void. — 
(iERmin v . Orchard (1694), 1 Freem. K. B. 500 ; 
12 Mod. Rep. 11 ; 1 Salk. 340 ; 88 E. R. 1131 ; 
sub nom. Jermyn v. Orchard, Show. Pail. Cas. 
199; Skin. 528, M. L. 

Annotations: — Consd. Good title d. Bod well v. Gibbs (1826), 
5 B. Sc C. 709. Refd. Boddington v. Robinson (1875), 
L. R. 10 Exch. 270. 


1965. .] — Indenture of bargain & sale 

to one & his heirs in the premises. Habendum to 
the bargainee in tail after the death of the bargainor. 
The indenture shall enure upon the premises, & 
shall pass the estate to the vendee directly by the 
premises. — Carter v. Madgwick (1692), 3 Lev. 
339 ; 83 E. R. 719. 

Annotations : — Consd. Goodtitlo doo d. Dodwcll v. Gibbs 

(1826), 5 B. & C. 709. Refd. Boddington v. Robinson 

(1875), L. R. 10 Excb. 270. 

1966. .] — Habendum from the day of 

the date, of an estate for three lives, is a freehold to 
commence in ftituro , so is void. He who enters 
under a void lease & pays rent is not a disseisor, 
but tenant at will. — Denn d. Warren v. Fearn- 
side (1717), 1 Wils. 176 ; 95 E. R. 558. 

1967. .|~ Goodtitle d. Dodwell v. 

Gibbs, No. 1931, ante . 

1968. Habendum explaining premises -Lease to 
three — Habendum to llrst for life -Remainder to 
second & third for life in succession.] —Anon. 
(1557), 2 Dyer, 160 b ; 73 E. R. 349. 

1969. Lease to two — Habendum to them 

for lives & life of survivor.] —Lease to two, 
habendum to them for their lives, & the life of the 
longest Jiver, successively one after tho other & 
not jointly, is no joint tenancy, but they mast take 
in succession. — Anon. (1577), 3 Dyer, 361 a; 73 
E. R. 809. 


Annotations : — Refd. Mellow v. May (1600), Moore, K. B 
630 ; Greenwood v. Tyber (1620), Cro, Jac. 563. 

1970. Grant to A. & his heirs — Habendum 

to A. & heirs of his body.] — Altiiam’s Case 
(1610), 8 Co. Rep. 150 b ; 77 E. R. 701. 

Annotations: — Consd. Brice v. Hmitii (1737), Willcs, 1. 
Refd. Troncbard v. Hoskins (1624), Win. 91 ; Bock's Case 
(1630), Litt. 344 ; Austin v. Lippouoolt (1673), 1 Mod. 


PART III. SECT. 11, SUB-SECT. 3. 

p. Omission of appurtenances — Men - 
Honed in habendum.] — M., possessed 
of two contiguous plots of ground, 
assigned one of them to T., " to- 
gether with the right to use the 
walls on the north side,” i.c. on the 
adjoining plot, " for building pur- 
poses " ; T. afterwards assigned tho 

S lot so purchased by him to deft, by 
eed, the granting part of which was 
silent as to ** rights, members. Sc appur- 
tenances," habendum “ with the rights, 
members, & appurtenances thereto 
belonging"; &, subsequently, M. 
assigned the adjoining plot of ground 
to pltf. : — Held : the right to use 
them for building purposes passed with 


j the plot of ground to deft. — R knwick i 
| r. Daly (1877), I. R. 31 C. L. 120.— j 

I IR * 

PART III. SECT. 11, SUB-SECT. 4. 

q. Nature of habendum. ] — Tho haben- . 
, dum may explain the granting part; i 
! that is the office of the habendum. — 

Kknnkdy v. Haykh (1840), 2 1. L. R. 
186.— 1R. 

r. Habendum explaining premises — 
Transfer of indenture simply — llaiten - • 
dum transferring interest.}— Whore tho 
granting part of a deed of assignment 1 

I of mtge. transfers the indenture simply, 

! 8c the habendum , the interest in the 1 
land described In the indenture, the 


estate passes. — D ok d. Wood v. Fox 
(1846), 3 U. G. R. 134.— CAN. 

s. Estate in fee —‘Habendum for 

years.] — A., by indenture "granted, 
demised, Sc to farm let to M., his heirs 
& assigns," eertuin Jand, habendum , 
" unto M., his heirs Sc assigns, from tho 
day of the date hereof, for Sc during 
the term of 21 years " : — Held : with- 
out livery of seisin the fee simple 
granted in the premises could not take 
effect. Sc the habendum for 21 years 
would stand. — Mr Donald v. MuGxllis 
(1867), 26 U. C. It. 458.— CAN. 

t. Estate for lives — Habendum 

for years.] — A demise of land for 
three lives named, afterwards with 
renewals of lives to subsist for & during 

o c 2 
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Sect, 11 . — The habendum: Sub-sects, 4 & 5. Part 
IV, Sect, 1 : Sub-sects. 1 <£? 2, A,] 

Hop. 99 ; Groen v. Horne (1693), 1 Salk. 197 ; Goodridgo 
v. Goodridgo (1742), 7 Mod. Rep. 453 ; Walpole v. Chol- 
mondeley (1797), 7 Term Rep. 138 ; Doe d. Ellis v. Ellis 
(1808), 9 East, 382 ; Smith v, Jersey (1821), 3 Blf. 290 ; 
Doe d. Gord v. Needs (1836), 2 Gale, 245. Mentd. Hughes 
& Keene's Case (1611), Godb. 183 ; Lampets Case (1612), 
10 Co. Rep. 46 b; Wiseman v. Cotton (1663), 1 Keb. 505 ; 
Williams v. Fry (1672), 3 Keb. 19 ; Miller v. Travers 
(1832), 8 Bing. 244. 

1971. Grant to husband & wife & their 

heirs — Habendum to them & the heirs of their 
bodies.] — A grant to husband & wife, & their heirs, 
habendum to them & the heirs of their bodies, with 
remainder to them for life, conveys an estate-tail 
with a fee-expectant thereon. — Turnman v . 
Cooper (1019), Cro. Jac. 470 ; 79 E. R. 406 ; 
sub nom. Thurman v . Cooper, Poph. 138 ; 2 
Roll. Rep. 19. 

Annotation Refd. Brico v. Smith (1737), Willes, 1. 

1972. Demise to A. & his heirs — Haben- 

dum to him & his heirs for three lives.] — Pils- 
worth V . Pyet (1671), T. Jo. 4 ; 84 E. R. 1118. 
Annotation : — Reid. Doo d. Timmins v. Stool (1843), 7 Jur. 

555. 

1973. Demise to A., her heirs & assigns — 

Habendum to A. & her assigns — During natural 
life of B.] — Tenant in fee conveyed lands “ to H., 
her heirs & assigns, to hold to H. & her assigns 
during' the life of G.” G. was H.’s heir at law : — 
Held : after H.’s death, G. was entitled to hold for 
his life, as special occupant, & that the land did 
not pass to 11. ’s exors. by the words in the 
habendum . — Hoe d. Timmis v. Steele (1843), 4 
Q. B. 003 ; 3 Gal. & Hav. 022 ; 12 L. J. Q. B. 272 ; 
1 \j. T. O. S. 108 ; 7 Jur. 555 • 114 E. R. 1048. 
Annotation Refd. Phillips v. Ball U«09), 6 C. B. N. S. 811. 

1974. Habendum repugnant to premises — Void.] 
—Anon. (1428), Jcnk. 90 ; 145 E. It. 08. 

1975. Grant to one — Habendum to two.] — Anon. 
(1572), Ben. & D. 79 ; 123 E. R. 289. 


1976. Habendum to lessee for his life — 

Term commencing after previous term for there 
lives.] — Underhay v. Underhay (1592), Cro. 
Eliz. 209 ; 78 E. R. 524. 

Annotation : — Refd. Stukcley v. Butler (1615), Hob. 168. 

1977. Demise to B. — Habendum to grantor 

& his wife for their lives — & after their decease 

to B.] — A., being possessed of a lease for 1,000 
years, grants “ all his term, estate & interest 
therein to B. his daughter, habendum to A. & his 
wife for their lives, & after their decease to B.” 
The first grant to B. is good, & the habendum to A. 
& his wife, with remainder to B. is void. — 
Goshawke v. Chiggell (1029), Cro. Car. 154 ; 
W. Jo. 205 ; 79 E. R. 734. 

Annotation : — Refd. Jorman r. Orchard (1694), Skin. 528. 

1978. Demise to A. & her heirs — Haben- 

dum to A. & her heirs — During lives.] — By an 

indenture of lease certain premises were demised 
to M. E. & her heirs, habendum to her & her heirs 
for & during the natural lives of M. E.’s son, J. E., 
her daughter, M. E., & A. E.’s granddaughter, & 
the life of the survivor of them. A. E. had a 
daughter, but he had not any granddaughter at 
the time of making the indenture, nor previously 
thereto, though subsequently he had several 
granddaughters : — Held : the lease was good for the 
lives of J. E. & M. E. only. — Doe d. Pemberton 
v. Edwards (1830), 1 M. & W. 553 ; 2 Gale, 137 ; 
Tyr. A Gr. 1006 ; 5 L. J. Ex. 258 ; 150 E. R. 555. 

1979. Demise by tenant for life to A., his 

executors, etc. — Habendum from future date — For 
term of grantor’s life.] — R. was tenant for life of 
a house & premises, of which (subject to his life) 
lie had made two leases, *a lease expiring on Nov. 13, 
1864, & a lease to J. expiring on Nov. 13, 1874. On 
Nov. 10, 1804, R. executed a deed, by which, in 
consideration of a yearly rent of £50, he granted 
& leased the property to J., his exors., admini- 
strators, & assigns, habendum from Nov. 13, for the 


tho term of 150 years, tk no longer, t o 
be computed from Mar. 25 or Sept. 29, 
which would llrst or next happen after 
tho death of the survivor or longest 
liver of tho cestuis que vie " : — Held : 
after the death of the survivor, this 
constituted a chattel interest . — He 
O’Brien (1891), 27 L. R. lr. 372.— 1R. 

a. Isase of separate portions 

at separate rents — Habendum joint .] — 
When In an ejectment on the title by 
tho exors. of a co -lessee in a lease for 
years, it anpoared that the granting 
part of the lease gave separate portions 
at separate rents to the respective 
lessees, but the habendum 8c covenants 
ill tho lease were joint: — Held: the 
lease was a joint Icoho. — Kennedy v. 
Hayes (1840), 2 1. L. R. 186.— 1R. 

1974 i. Habendum repugnant to pre- 
mises — Void. ] — A lease of real estate 
for 21 years with a covenant for a like 
term or terniH was mortgaged by the 
lessoe. The mtgo. after reciting the 
terms of the lease proceeded to convey 
to the mtgoo. the indenture 8c the 
benefit of all covenants & agreements 
therein, the leased property by descrip- 
tion, etc. Habendum : *' To have 8c to 
hold under the intgeos., their successors 
8c assigns for the residue yet to come 
8c unexpired of the term of years 
created by t he lease less one day thereof 
8c all renewals, etc.” : — Held : the 
premises of tho mtge. above referred 
to contained an express assignment of 
the whole time, 8c tho habendum , if 
intended to reserve a portion to tho 
mtgor., was repugnant to the Baid 
promises 8c therefore void. — Jameson 
t\ London 8c Canadian Loan 8c 
Agency Co. (1897), 27 S. G. R. 435. — 
CAN. 

b. Demise to H. — Habendum 

to grantor.} — In a lease by U. to D. 8c 


of hers the habendum ran “to hold 
unto G., his exors., administrators, 8c 
assigns," etc. : — Held : this, so far as 

G. was concerned, being repugnant to 
the demise 8c to the whole tenor 8c 
intention of tho deed, might be re- 
jected. — G rattan v . Giles, 2 N. Z. Jur. 
213— N.Z. 

o. To A. <€■ heirs — Habendum 

to A, «£* heirs — During widowhood.} 
— By deed of bargain 8c sole, A. con- 
veyed to II. her hell’s 8c assigns certain 
freehold premises to hold the same to 

H. her heirs 8c assigns, “ so long us she 
remains tho widow of M., but should 
she marry or decease, the above- 
described land will become tho property 
of the two Rons of H. for ever. 
Covenants for title were added to the 
said H. her heirs 8c assigns : — Held : i 
the habendum constituted a limitation 
8: not a condition, 8c such limitation 
was void, as being repugnant to the 
grant in tho premises, 8c the grantee 
took a fee simple. — D oe d. Mkykuh r. 
Marsh (1851), 9 U. C. R. 242.— CAN. 

d. Then in trust to 

if.]— -Under u conveyance to A., her 
heirs 8c assigns, habendum to A., her 
heirs 8c assigns, 8c in case of her decease 
leaving issue, then in trust to O., her 
husband, his heirs or assigns, to 8 c for 
the benetlt of tho children, their heirs 
or assigns, to be sold for their benefit, 
if O., his heirs or assigns, should think 
fit. ; 8c if A. should not survive U., leav- 
ing no issue, then to O., his heirs 8c 
assigns for over : — Held : the habendum 
being inconsistent with the premises, 
the former must govern 8c A. took a 
fee. — Owston i*. Williams (1858), 16 
U. C. R. 405.— CAN. 

a. Words of limitation omitted — 
Whether can be read into hatfendum.J — 


Where freehold land was expressed to 
be granted “ unto the grantee . . . 
unto 8c to tho use of the grantee for 
ever," & where the deed contained an 
interpretation clause in the description 
of the parties to the deed, by which 
the word “ grantee " was, unless a 
contrary intention appeared, to be read 
as “ grantee 8c his heirs &. assigns " : — 
Held : the words of limitation could 
not, consistently with the context, bo 
read into the habendum, 8c the legal 
estate in the fee simple did not pass. — 
He Ford 8c Ferguson’s Contract, 
11906] 1 I. R. 607.— IR. 

f. May qualify estate — Even though 
void.] — The habendum of a deed, 
although void, may bo looked at, 
together with the other parts of the 
deed, to qualify the estate granted by 
the premises. — Hag arty v. Nau.y 
(1802), 13 I. C. L. R. 532.— IR. 

g. .] — M., possessed of a chattel 

interest in lands, by deed oper- 
ating as a common law conveyance, 
assigned them to A., B„ C. 8c D., to 
bo divided 8c enjoyed by them thus : 

A. ’s one-fourth to consist of W., B.’s 
fourth of X., CVs fourth of Y., 8c D.’s 
fourth of Z. ; to have 8c to hold the 
lands unto A., B., C. 8c D., as follows — 
that is to say, to A. his one-fourtli for 
his life, 8c from 8c after his demise, if 
he should leave lawful issue him sur- 
viving, to such of them as he should 
appoint ; but if he should die without 
issue, his fourth to be divided 8c 
descend to the survivor &. survivors of 

B. , C. 8c D., wiiich should be then 
living. A. survived B. 8c C., & died 
in the lifetime of D., without having 
had issue : — Held : the habendum was 
not inconsistent with tho premises. — 
Kerb v. K. (1854), 4 I. Ch. R. 493 ; 

| 7 Ir. Jur. 76.— IR. 
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term of R. for the term of his natural life ” j — 
Held : this deed was not void on the ground that it 
purported to create a future estate of freehold, as 
there was in the premises of the instrument an 
express grant of the life estate in preesenti which 
was not controlled by the habendum . — Boddington 
v. Robinson (1875), L. R. 10 Exch. 270 ; 44 
L. .T. Ex. 223 ; 33 L. T. 364 ; 23 W. R. 925. 
Annotation : — Mentd. SaviU v. Bothell, [1902] 2 Ch. 523. 

1980. Demise to A., B. & A. & heirs of A. — 
Habendum to them for ninety-nine years — Taking 
effect on delivery only.] — Baldwin’s Case, No. 
636, ante . 


Sub-sect. 5. — Variance between Habendum: 
and Reddendum. 

1981. As to amount of rent — Reddendum pre- 


vails.] — If in a lease special days of payment are 
limited by the reddendum , the rent must be com- 
puted according to that, & not the habendum . — 
Tompkins v. Pincent (1702), 1 Salk. 141 ; 91 
E. R. 131 ; sub nom . Tomkins v. Pinsent, 2 Ld. 
Raym. 819. 

Annotation : — Mentd. Doe d. Harries v. Morse (1834), 4 Tyr. 
1 85 . 

1982. As to duration of term — Habendum pre- 
vails.] — Where the habendum of a lease differs 
from the reddendum as to the duration of the term, 
the statement in the habendum must prevail. — 
Burchell v. Clark (1876), 1 C. P. 1). 602 ; 45 
L. J. Q. B. 671 ; 35 L. T. 372 ; 40 J. P. 760 ; 25 
W. R. 8 ; revsd. on other grounds, 2 C. P. D. 88, 
C. A. 

Annotations ; — Mentd. Ingloby v. Slack (1890), 0 T. L. Tt, 
284 ; Matthews v. Smallwood, [1010] 1 Ch. 777. 


Part IV. — Covenants and Provisoes. 


Sect. 1 . — COVENANTS. 

Sub-sect. 1. — In General. 

1983. Definition.] — Hollis v. Carr, No. 2027, 
post. 

1984. — — .] — A covenant is notliing more than 

an agreement of the parties under seal (Loud 
Ellenbokougii, C.J.). — Randall v. Lynch (1810), 
12 179 ; 104 E. R. 71. 

Annotations : — Mentd. Rodgers v. Forresters (1810), 2 Camp. 
483 ; Edwards v. Vere (1833), 5 B. & Ad. 282 ; Wright v. 
Goddard (1838), 8 Ad. & El. 144; Brown v. Johnson 
(1842), 10 M. & W. 331 ; Ivons r. El we 8 (1854), 3 Eq. Rep. 
103 : Parker v. W’inlo (1857), 27 L. J. Q. B. 49 ; Ford r. i 
Cotwworth (1868). L. 11. 4 Q. B. 127 ; Norden S.S. Co. r. 
Dempsey (1876), 1 C. V. 1). 654 ; Tblis v. Byers (1876), 1 
Q. B. D. 244 ; Porteus r. Watney (1878), 3 Q. B. I). 534 ; j 
Davies v. MoVeogli (1879), 4 Ex. I). 265 ; Dahl v. Nelson, \ 
Donkin (1880), 6 App. Cas. 38 ; Postlethwaito v. Freeland i 
(1880), 5 App. Cas. 599 ; Gullischon v. Stewart (1883), 11 
Q. B. D. 180 ; Budgctt v. Binning on, 11801 J 1 g. B. 35 ; 
Neptune Steam Navigation (o. v. Sclater & Procter, The I 
Delano (1894), 71 L. T. 541 ; Alexander r. Akt. Dump- 
skibot Hansa, [1920] A. C. 88. 

1985. .] — Wherever you have words im- 

porting agreement by all parties, it is on the part 
of each of those parties a covenant, if it be under 
seal, provided the party who is sought to be charged 
by the covenant is, by the terms of the instrument 
according to the agreement of the parties, to do 
sometliing or not to do something (Kinperhley, 
W-C.). — Ramsden v. Smith (1854), 2 Drew. 298 ; 

2 Eq. Rep. 660 ; 23 L. .1. Ch. 757 ; 23 L> T. O. S. 
166 ; 18 Jur. 560 ; 2 W. R. 435 ; 61 E. R. 734. 
Annotations : — Mentd. Willoughby r. Middleton (1862), 2 

John. & H. 344 ; Campbell v. itainbrhlge (1868), L. B. 6 
Eq. 269 ; Leo v. Leo (1876), 4 Ch. D. 179 ; lie Campbell ’h 
P olicies (1877), 6 Ch. D. 686 ; Dawes r. Tredwell (1881), 

18 Ch. D. 354 ; lie D’Esta napes’ Hettlmt., IPEstampes i. 
Crowe (1884), 53 L. J. Ch. 1117 ; lie Macpherson, Maepbcr- 
8on v. Macpherson (1886), 55 L. J. Ch. 922 ; Hancock v. 
Hancock (1888), 38 Cb. J>. 78; lie Hickman, Stokes v. 
Hickman (1899), 80 L. T. 518; lie Smith, Hobson v. 
Tidy. 11900J \V. N. 75. 

1988. .] — Brookes v . Drysdale, No. 2006, 

})OSt. 

1987. Covenants real 6c personal.] — 

Warranty is a covenant real annexed to a freehold. 

If annexed to a chattel, it is but a personal cove- 


| nant. — Bouls v. Horton (1672), 1 Frcem. K. B. 
I 56 ; 89 E. R. 44. 

j 1988. Covenants may be read to mean contract.] 

I — Hayne v. Cummings, No. 2053, post. 

I How construed — According to intention.] — See 
' Part III., Sect. 3, sub-sect. 3, ante. 
i 1989. Negative covenant — Whether affirming 
I preceding affirmative covenant — Or additional to 
I preceding affirmative covenant.] — La ugh well t\ 
1 Palmer (1662), 1 Sid. 87 ; 82 K. R. 986. 


•Sub-sect. 2.— Wiiat constitutes a Covenant. 

A. Form of Words. 

Covenant defined.] — See Sub-sect. 1, ante. 

1990. General rule.] — (1) By an indenture of 
lease, the lessee covenanted that he would “ from 
time to time during the term at lus own cost 
(being allowed all necessary materials for this 
purpose (to be previously approved in writing by 
the lessors), & carting such materials free of cost a 
distance not exceeding five miles from the farm) 

. when & so often as need shall require, well & sub- 
stantially repair & maintain the farm, etc.," in 
I repair. 'Phis covenant appeared among the lessee’s 
! covenants, there being lessors’ covenants elsewhero 
in the deed. The deed contained certain powers 
j of determining the tenancy with a view to selling 
or letting the land ; — Held : the clause within the 
outer brackets when read together with the rest 
of t he lc ase was not a covenant by the 108801*8 to 
supply the materials for repair, but only a qualifica- 
tion of the lessee’s covenant to repair. 

(2) I think the only principle which these cases 
establish is that covenant is a matter of intention 
| & that any words will make a covenant, whether 
! participial or not, if it can be clearly seen that 
I such was the intention of the parties. A participial 
! clause, therefore, such as that in tins case, may bo 
j only a qualification of the previous covenants of 
the lessee, or it may be a covenant by the lessor to 


PART IV. SECT. 1, SUB-SECT. 1. 

h. Nature of .) — A covenant must bo 
express & distinct, & not gathered as I 
arising consequently or morally by 
reason of something else in the deed. — 
Liddell r. Munko (1847), 4 U. C. H. 
474. — CAN. 

PART IV. SECT. 1, SUB-SECT. 2.— A. 

k. No particular form essential . ) — In 


a lease was contained the following 
proviso : “ Pm vided always that nothing 
herein contained shall be deemed, or 
taken, or construed to be deemed, or 
taken, in any way, to compel the said O., 
his exors., administrators, or assigns, to 
give up the buildings at the expiration 
thereof, which are all wooden Sc liable 
to decay, in as sound Sc good a state as 
they now are ; but such buildings are 
not to be wilfully or negligently wasted 


or destroyed ; necessary repairs, how- 
ever, for the preservation of the said 
buildings, to be done Sc performed by 
the said G. at his own proper cost Sc 
ci uirgo ” : — Held : the words recited 
constituted a covenant. — Perry v. 
Bank ok Upper Canada (1806), 10 
C. P. 404.— CAN. 

1. .) — It is well settled that 

no particular words arc necessary 
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Sect. 1. — Covenants: Sub-sect. 2, A.] 

erform what is mentioned in the clause. If it 
e such a covenant, it may be also a qualification 
in the sense that the lessor’s performance of his 
covenant may be a condition precedent to the 
lessee’s obligation to perform his. In former days 
it seems to have been considered that a clause 
could not be both a covenant & a qualification, but 

1 tlunk that is not the law now (Pickford, L.J .). — 
Westacott v . Hahn, [19181 1 K. B. 495 ; 87 
L. J. K. B. 555 ; 118 L. T. 015 ; 34 T. L. R. 257 ; 

02 Sol. Jo. 348, C. A. 

1991. No particular form essential — Provided 
clear intention to agree shown.] — If it be agreed 
between A. & B., that B. shall pay A. a sum of 
money for bis lands, etc., on a particular day, 
these words amount to a covenant by A. to convey 
the lands ; for “ agreed ” is the word of both. — 
Pordage v. Cole (1009), 1 Wms. Saund. 319 ; 
1 Hid. 423 ; T. Raym. 183 ; 1 Lev. 274 ; 2 Keb. 
542 ; 85 E. R. 449. 

Annotations: — Apld. Emmons v. Elderton (1853), 4 H. L. 
Cos. 024. Reid. Lock v. Wright (1723), 1 Stra. 569 ; 
Carpenter v. Crosswcll (1827), 4 Ring. 409 ; Churchward v. 
It. (1805), L. It. 1 Q. B. 173. Mentd. Thorpe v. Thorpe 
(1701), 1 Ld. Itayra. 662 ; CaUoiiel v. Briggs (1703), 1 
Salk. 112 ; Terry v. Duntze (1795), 2 Hy. Bl. 389 ; Lloyd 
v. Lloyd (1837), Donnolly, 187 ; Abbott v. Hicks (1839), 
8 L. J. O. P. 314 ; Mattock v. Kinglake (1839), 10 Ad. & El. 
50; Wilks v. Smith (1842), 10 M. & W. 355 ; Giles v . 
Giles (1846), 9 Q. B. 164; Dicker v . Jackson (1848), 6 
C. B.' 103: Sibthorp v. Brunei (1849), 3 Exch. 826; 
Wright v. Colls (1849), 8 C. B. 150 ; Lindsay v. Direct 
London & Portsmouth Hy. (1850), 1 L. M. & P. 529 ; 
Thames Haven Dock Co, v. Bryinor (1850), 5 Exch. 696 ; 
Ellon v. Topp (1851). 6 Exch. 424 ; Graves v. Legg (1854), 
23 L. J. Ex. 228 ; Grey v. Friar (1854), 4 H. L. Cas. 565 ; 
Anderson v. Baigent (1856). 26 L. T. 0. S. 237 ; Newsou 
n\ Smythics (1 858), 3 II. & N. 840 ; Hoaro v. lionnie (1859), 
29 L. J. Ex. 73 ; Marsdon v. Mooi ' (1859), 4 H. & N. 500 ; 
ChriHtio v. Borellv (I860), 1 L. f l 328 ; Sooger v. Duthio 
(I860), 30 L. J. C. P. G5 ; National Assce. Assocn. v. Stoy 
(1863), 2 New ltop. 391 ; Parsons v. Evans (1864), 12 
W. H. 743 ; Roberts v. Brett (1865), 11 H. L. Cas. 337 ; 
Cidlon v. O’Moara (1867), 15 W. It. 1174; Paynter v. 
James (1867), L. B. 2 C. P. 348 ; Oxford v. Provand (1868), 
L. H. 2 P. C. 135 ; Williams v. Earle (1868), 9 B. & 8. 740 : 
Button v. Thompson (I860), L. It. 4 C. P. 330 ; Bradford 
v. Williams (1872), L. 11. 7 Exch. 259 ; Simpson v. Crippin 
(1872), L. H. 8 Q. B. 14; Hobinsou v. Mollett (1875), 
L. H. 7 H. L. 802 ; Wcstwick v. Thoodar (1875), 39 J. p. 
646; Belt Ini v. Gyo (1876), 1 Q. B. D. 183; Houck v, 
Muller (1881), 7 Q. B. D. 92 ; Mersey Steel & Iron Co. v. 
Naylor, Bonzon (1884), 9 App. Cas. 434 ; Uhymnoy Hy. 
r. hroeon & Merthyr Tydtll Hy. (1900), 83 L. T. Ill ; 
Ebbw Vale Stool, Iron & Coal Co. v. Blaina Iron & Tlnplato 
Co. (1901), 6 Com. Cos. 33; Workman, Clark v. Lloyd 
Hrazileflo, [1908] 1 K. B. 968 ; General Billpostlng Co. v. 
Atkinson, 11909) A. C. 118 ; Lolston Gas Co. v. Leiston- 
cnm-Sizowell U. C., [1916] 2 K. B. 428; Stein, Forbes 
v. County Tailoring Co. (1916), 86 L. J. K. B. 448 ; Kidnor 
v. Stlmpson (1918), 34 T. L. 11. 434 ; Westacott r. Hahn, 
11918J 1 K. 13. 495 ; Colley r. Overseas Exporters, 11921] 
3 K. B. 302. 

1992. Hill v. Carr (1070), 1 

Cas. in Oh. 294 ; 22 E. R. 807. 

Annotation : — Mentd. Covontry r. Coventry (1721), Gilb. Ck. 

1993 . . — - & words not merely qualifying 

or conditional.] — Any words in a deed which show 
an agreement to do a thing make a covenant ; but 
it must be clear that they are meant to operate as 
an agreement, & not merely as words of condition 
or qualification (Denman, O.J.). — Wolveridge v. 
Steward (1833), 1 Cr. & M. 644 ; 3 Moo. & S. 
561 ; 3 Tyr. 637 ; 3 L. J. Ex. 360 ; 149 E. R. 
557, Ex. Oh. ; revsg . S. O. sub nom . Steward r. 
Wolveridge (1832), 9 Bing. 60. 

Aimatations : — Apld. Westacott. & Hahn, [1917 J 1 K. B. 605. 
Held. Smith v. Noale (1857), 2 C. B. N. S. 67. Mentd. 
Uowley v . Adams (1839), 4 My. & Cr. 534 ; Humble v. 
Langston (1841), 7 M. & W. 517 ; Smith i>. Lovell (1860), 
10 C. B. 6; Magaay v. Edwards (1853), 17 Jur. 839 ; 
Smith v. Pont (1853), 9 Exch. 161 ; Crouch v. Tregonning 


11872), L. K. 7 Exch. 88 ; Moule v. Garrott (1872), L. It. 
7 Exch. 101 ; Hoberts v. Crowe (1872), L. It. 7 C. P. 629 ; 
Charrington e.Wooder, [1914] A. C.71 ; K el an tan Govem- 
ment v . Duff Development Co., [1923] A. C. 395. 

Compare No. 1990, ante. 

1994 . .] — Where, in an indenture 

between A. & B., B. acknowledges that he owes so 
much money to A., such acknowledgment may be 
declared upon as a covenant to pay that sum, if an 
intention to enter into an engagement to pay, 
appear upon the face of the deed. Secus where 
the acknowledgment appears to have been made 
solely for a collateral purpose. 

To charge a party with a covenant it is not 
necessary that there should be express words of 
covenant or agreement. It is enough if the 
intention of the parties to create a covenant be 
apparent (Tinpal, C.J.). — Courtney v. Taylor 
(1843), 6 Man. & G. 851 ; 7 Scott, N. R. 749 ; 12 
L. J. C. P. 330 ; 1 L. T. O. S. 257 ; 134 E. R. 1135. 
Annotations: — Consd. Stone v. Van Heythuysen (1854), 
Kay, 721. Folld. Marryat v. Marryat (I860), 28 Beav. 
224. Consd. Jackson r. N. E. Hy. (1877), 7 Ch. D. 573. 
Held. Saunders v . Milsome (1866), L. K. 2 Eq. 573 ; 
Isaacson v. Harwood, Brook v. Harwood (1868), 3 Ch. App. 
225 ; Holland v. Holland (1869), 4 Ch. App. 449. Mentd. 
Browo v. Cox (1855), 24 L. T. O. S. 326. 

1995. .] — No technical words are 

necessary to constitute a covenant. Whatever 
words you find which clearly show the parties 
oblige themselves to do an act, those amount to a 
covenant in point of law (Parke, B.). — Rigby v. 
Great Western Ry. Co. (1845), 14 M. & W. 811 ; 
4 Ry. & Can. Cas. 190 ; 15 L. J. Ex. 60. 

Annotation Refd. Milos v. Tobin (1867), 17 L. T. 432. 

1996. .] — No precise form of words is 

necessary to constitute a covenant. It is enough, 
if the intention of the parties mutually to contract, 
is apparent from the general scope of an instrument 
under seal, more especially, where it commences 
with the words “ it is hereby agreed by & between 
the said parties in manner following.” — W ood v. 
Copper Miners’ Co. (1849), 7 C. B. 906; 18 

L. J. C. P. 293 ; 137 E. R. 358. 

Annotations:— Refd. Harrison i>. G. N. Hy. (1852), 11 C. B* 
815 ; Healey v. Stuart (1862), 7 H. & N. 753 ; Barnos t>* 
City of London Heal Property Co., [191 8 J 2 Ch. 18. Mentd* 
Wood v. Copper Miners in England (1851), 23 L. J. C. P* 
209. 

1997. ] — No particular word or form 

of words is necessary to create a covenant, but any 
words are sufficient for the purpose which show an 
intention to be bound by the deed to do or omit 
that which is the subject of the covenant (Maule, 
J.). — Rashleigh v. South Eastern Ry. Co. 
(1851), 10C. B. 612; 16 L. T. O. S. 282 ; 138 E. R. 
242 ; subsequent proceedings (1852), 16 Jur. 567, n., 
Ex. Ch. 

Annotations : — Consd. Knight v. Gravesend & Milton Water- 
works Co. (1857), 2 H. & N. 6 ; Smith v. Harwich Corpn. 
(1857), 2 C. B. N. S. 651 ; Westacott v. Hahn, [1918] 1 
K. B. 495. Refd. McIntyre v. Belcher (1803), 32 L. J. C. P. 
254 ; Wosthoughton U. D. C. v. Wigan Coal & Iron Co., 
[1919] 1 Ch. 159. Mentd. G. N. Ry. v. Harrison (1852), 
16 Jur. 565. 

1998. .] — It is not necessary that a 

covenant or agreement should be couched in express 
terms. There may be a covenant or agreement 
contained by necessary implication, in terms 
which do not directly amount either to a covenant 
or agreement ” (Wigiitman, J.).— %Emmens v. 
Elderton (1853), 4 H. L. Cas. 624 ; 13 C. B. 495 ; 
22 L. T. O. S. 1 ; 18 Jur. 21 ; 10 E. R. 606, H. L. ; 
affg. 8. C. sub nom. Elderton v. Emmens (1848), 
0 C. B. 160, Ex. Ch. 

Annotations : — Reid. Payne v. New South Wales Coal & 
Intercolonial Steam Navigation Co. (1854), 10 Exoh. 283 ; 


to create a covenant. The deed said 
deft, shall hold subject to the yearly 
rent & to all & singular the covenants 


& agreements on the lessee’s part in 
said indenture of lease contained ; — 
Held : these words created an express 


covenant to pay the rent. — L tjttrklj. 
v . M'Crekry (1850), 2 I. C. L. H. 289. 

— IR, 
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Churchward v, B. (1865), L. R. 1 Q. B. 173. Mentd. 
Beckham v. Drake (1840), 2 H. L. Cas. 579 ; Goodman c. 
Pocock (1850), 15 Q. B. 576 ; Cort v. Ambergate, etc., 
Ry. (1851), 17 Q. B. 127 ; Rust v. Nottidge (1852), 1 E. & 
B. 09 ; Hochstor v. De La Tour (1853), 2 E. & B. 678 ; 
Held v. Hoskins (1855), 5 E. & B. 729 ; Cuokson v. Slones 
(1858), 5 Jur. N. S. 337 ; Darlow v. Edwards Sc Snow 
(1862), 6 L. T. 905 ; Whit.tlo v. Frankland (1862), 2 B. Sc S. 
49; Worthington v. Sudlow (1862), 8 Jur. N. S. 668 ; 
Danube Sc Blaok Sea Ry. Sc Kustendjio Harbour Co. v. 
Xenos, Xenos v. Danube Sc Blaok Sea Ky. & Kustendjie 
Harbour Co. (1863), 13 C. B, N. 825 ; Molntyro v. 
Belcher (1863), 14 C. B. N. 8. 654 ; Lewin v. Brown (1866), 
14 W. R. 640 ; Frost v. Knight (1870), L. R. 5 Exch. 322 ; 
Boston Deep Sea Fishing Sc Ice Co. v . Ansoll (1888), 59 
L. T. 345; Turner v. Sawdon, [1901] 2 K. B. 653; 
Devonald v. RoRser (1906), 75 L. J. K. B. 688 ; Rc Rubol 
Bronze Sc Metal Co. & Vos, [1918] 1 K. B. 315; Sweet v. 
Williams (1922), 128 L. T. 379. 

1999 . .] — There may be a covenant, 

not in express terms. Wherever it is manifest 
from the expressions used that something was to 
be done, by either of the parties to the contract 
under seal, there is an implied covenant to do it 
(Pollock, (J.B.). — Knight v. Gravesend & 
Milton Waterworks (Jo. (1857), 2 H. & N. 0 ; 
27 L. J. Ex. 73 ; 29 L. T. O. S. 83 ; 157 E. R. 3. 
Annotation: — Reid. Kelantau Government t\ Dull Develop- 
ment Co., [1923J A. C. 395. 

2000. .] — Whatever words are used 

by a party to a deed if he intends that they shall 
operate as a covenant lie will be held liable. In 
the simple case of a debtor acknowledging a debt 
by a deed under seal, without any other object 
declared by the deed, no doubt it must be assumed 
that, although no words of covenant are used, the 
debtor meant to be bound, or else why should he 
go through the form of executing the deed (Lord 
Cairns, L..T.). — Isaacson v . Harwood, Brook v. 
Harwood (1808), 3 Oh. App. 225; 37 L. J. (Mi. 
209 ; 18 L. T. 022 ; 32 .1. P. 279 ; 10 W. R. 110, 
L. J. 

Annotations: — Retd. Holland v. Holland (1869). 4 Oh. App. ’ 
449 ; Kidd v. Boono (1871), L. 11. 12 Eq. 89; Firth v. 
Slingsby (1888), 58 L. T. 481. 

2001. .] — I take it to be clear that 

any form of words which, when properly construed 
with the aid of all that is legitimately admissible 
to aid in the construction of a written document, 
indicate an agreement forms, when under seal, a 
covenant, Sc that a covenant may, if it is necessary 
in order to carry out the intention, operate as a 
grant (Lord Blackburn). — Russell v. Watts 
(1885), 10 App. Cas. 500 ; 55 L. .T. Oh. 158 ; 53 
L. T. 870 ; 50 .1. P. 08 ; 34 W. R. 277, II. L. 
Annotations : -Reid. Bayley v. G. W. Ry. (1881), 26 Oh. D. 

431 ; Wedthoughlon U. D. C. v. Wigan Coal Sc Iron Co., 
[1919] 1 Ch. 159. Mentd. Beddington v. Atloe (1887), 35 
Ch. D. 317 ; McManus v. Cooke (1887), 35 Oh. D. 681 ; 
Birmingham, Dudley & District Banking Co. v. Ross 
(1888), 38 Ch. D. 295 ; Neaversont>. Peterborough It. JL). C, 
(1902), 86 L. T. 738. 

2002. .] — A statement of a binding 

intention on the part of the vendors who execute 
the deed, made, on the face of it, for the purpose 
of inducing the several purchasers to buy, is as 
good a covenant as could be made by the most 


formal words (Kay, J.). — Mackenzie v. Childers 
(1889), 43 Ch. D. 205 ; 59 L. J. Ch. 188 ; 62 L. T, 
98 ; 38 W. R. 213. 

Annotations : — Reid. Rowell v. Satoholl, [1903] 2 Ch. 212. 

Mentd. Davis v, Leicester Corpu., [1894] 2 Ch. 208. 

2003. .] — Every obligation which on 

a fair construction of the language of the deed is 
imposed on one of the parties thereto, amounts to 
an express covenant by him to perform that 
obligation. But the language must clearly show 
an intention that there should be an agreement 
between the covenantor & the covenantee to do 
or not to do the particular thing referred to. — 
Re Cadogan & Hans Place Estate, Ltd., Ex p. 
Willis (1895), 73 L. T. 387 ; 11 T. L. R. 477, 0. A. 

2004. Words “ covenant, grant,” etc., not 

essential.] — Hollis v. Carr, No. 2027, post . 

2005. .] — To create a covenant in a 

deed, the word covenant need not be specifically 
introduced. 

Whero it was agreed that A. should retire from 
a mercantile establishment, & C. & E. should 
continue the business in partnership, Sc that A. 
should advance two-thirds of the capital required to 
C. Sc E. the other third, <fe the deed between the 
parties stated, among other stipulations : 
“ Whereas an account of all the debts of A. in his 


business of a merchant, has been this day taken Sc 
the balance in liis favour amounts to £38,033, Sc 
whereas it has been agreed by & between A., 0. & 
E. that the whole of the debts & credits of A. shall 
be received & paid by C. & E. ; Sc that the balance 
of £38,033 shall be accounted for Sc paid by them 
in manner hereinafter mentioned ; & A. by 

indenture hath assigned the debts Sc credits to 
them ; this indenture further witnesseth that it 
is agreed in consideration of £12,000 paid to A. by 
E. & for raising £24,000 as 0. junior’s share of the 
capital, the sum of £30,000, part of the £38,033, 
is to bo retained by 0. Sc E., Sc the remaining 
£2,033 paid by A. by instalments at six, twelve 
Sc eighteen months ; Sc if any of the debts shall 
prove bad, the loss shall be borne by 0. Sc E.” : — 
Held : an action of covenant was clearly maintain- 
able on the preceding clause against 0. Sc E. for 
non-payment of the debts due from A. at the time 
of his retiring. — S at.toun v. IIouhtoun (1824), 1 
Bing. 433 ; 8 Moore, C. P. 540 ; 2 L. J. O. 8. 0. P. 
93 ; 130 E. R. 174. 

Annotations : — Folld. Sampsou o. Kaslerby (1829), 9 B. ScG. 

5 05. Reid. J aokyon v. N. E. Ky. (1877), 7 Ch. D. 573. 

Mentd. AHpdin v. Austin (1811), 5 Q. B. 671 ; Browo u. 

Cox (1855), 24 L. T. O. S. 326; Worthington v. Sudlow 

(1862), 2 B. Sc S. 508. 

2006. .] — By a contract for the sale 

of a public -house, the vendor agreed to assign Sc 
the purcliaser agreed to take the lease, “ subject 
to the yearly rent of £90 Sc the performance of the 
covenants thereby reserved Sc contained, such 
covenants being common Sc usual in leases of 
public -houses.” Upon investigating the title, 
the purchaser found that the lease under which tho 


1999 i. Provided dear intention 

to agree shown. J— Contract under seal 
was to perform work at a price named, 
In conformity with the instructions ot 
H., tho overseer, who was made the 
sole judge as to the state Sc completion 
of the work. Sc generally as to any 
question arising under the contract ; 
he was empowered to reject any 
materials which he might think unlit, 
Sc to employ others in the event of 
pltfs. not using sufficient despatch, & 
no payments were to be made without 
his written certificate : — Held : there 
was clearly no covenant by defts. that 
the overseer should give certificates 
when pltfs. were entitled thereto. — 
Krmpstrh t>. Bank of Montreal 
(1871), 32 U. C. R. 87. — CAN. 


1999 ii. . ] — Words of con- 
dition may be construed a covenant 
when such appears to be the intention 
of the parties. — .Sharp v. Bkiiukr 
(1842), 1 Leg. Rep. 206.— IR. 

1999 ill. .] — A louse cove- 
nanted not, without leave in writing 
first obtained from the lessor, to 
assign, sublet, or part with the pos- 
session of premises, ** or any part 
thereof.’* The covenant was followed 
by words prohibiting lessor from asking 
a premium for granting leave, & from 
unnecessarily or arbitrarily withholding 
leave : — Held : tho words following 
the word “ thereof ** did not constitute 
a covenant. — Cameron s. Nash (1900), 
19 N. Z. h. R. 396.— fl.Z, 


m. “ In three equal payments to be 
mpectimlu made .**] — -The words in the 
revise of a mtgo. “ in three equal 
ayments to bo respectively made *’ ; — 
[eld did not create a covenant to 
ay tho amount specified. — Jaokhon v. 


n. ** Payable in the manner speci- 
fied .**] — An agreement under seal, 
by which pltf. agreed to convey to 
deft, certain land “ for $300, payable 
in tho manuer specified ’* : — Held : to 
amount to a covenant by deft, to pay 
the money. — Berry v. Garrard (1871 ), 
32 U. C. R. 173.— CAN. 


o. “ Warrant dt defend.**] — The 
words “ warrant & defend ** are words 
creating a covenant of warranty.*— 
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Sect 1. — Covenants: Sub-sect. 2, A, & 1?.] 

premises were held contained this clause : “ Pro- 
vided always & these presents are upon this 
express condition, that all A every underlease, 
deed of assignment, etc., which shall be made A 
executed during the term, shall be left with the 
eolr. of the ground landlord within two months 
of its date, for the purpose of registration, A a fee 
of one guinea paid for such registration,” A a 
power of re-entry in case of breach or non- 
performance of any of the covenants or other | 
stipulations hereinbefore contained or referred to.” 
The purchaser refused to complete, on the ground 
that this was not a common A usual covenant ; A 
the jury so found : — Held : whether the proviso in 
the head lease was a covenant in the strict sense 
or not, it was at all events a covenant within the 
contemplation of the agreement, A therefore the 
purchaser was not bound to complete. 

I am of opinion, upon the authorities cited, A 
upon the reason of the thing, that, though the 
words “ covenant ” A “ agree ” are not used, 
there is enough to make tliis proviso or stipulation 
a covenant in law. “ Any words in a deed which ! 
show an agreement to do a tiling make a covenant : 1 
as, if it be agreed by articles between A. & B. that 
stock shall be in the hands of B. until a jointure 
be made, B. solvendo prohide the interest to A., 
covenant lies against B. for the interest : ” Com. 
Dig. Covenant (A.I.). 8o, in Sheppard’s Touch- j 

stone, p. 162, it is laid down that “there needs i 
not formal & orderly words, as, covenant, promise, 

A the like, to make a covenant on which to ground 
an action of covenant, for a covenant may be had 
by any other words ” : A the following instance is 
put : “If these words be inserted in a deed, 
amongst other covenants, ‘ that the lessee shall 
repair, provided always that the lessor shall allow 
timber/ or ‘ that the lessee shall scour ditches, 
provided always that the lessor do carry away 
the earth,’ these are good covenants on both sides.” i 
There, neither the word “ covenant ” nor the j 
word “ agreed ” is used. It seems to me that, j 
although there may be some slight apparent 
contradiction in some of the authorities, t hese may | 
well be reconciled by looking at the whole of the 
instrument in order to ascertain the real intention i 
of the parties (Grove, J.).— Brookes v. Drysdale 
(1877), 3 C. I>. D. 52 ; 37 L. T. 407 ; 20 W. It. 331. 
Annotation : — Reid. Westacott v. Hahn, [1917] 1 K. 13. 605. 

2007. Sufficiency of “ grant.”] — B oe d. 

Wilkinson v. Tkanmaiui, No. 988, ante . 

2008. .] — No particular technical words are 

requisite towards making a covenant (Loud 
Mansfield, C.J.). — JaAnt t\ Nonius (1757), 1 
Burr. 287 ; 97 E. B. 817. 

Annotation s: — Refd* Monypenny t». Monyponny (1859), 33 

L. T. O. S. 33. Mentd. Stephens r. Junior Army A Navy 

Stores, [1914] 2 Oh. 510. 

2009. .] — Sampson v. Easterby, No. 2032, 

post . 

2010. Must amount to binding agreement.] — 

By an agreement between pltf . A defts. for the sale 
of some land, after a recital that pltf. had been 
intending to construct a street over some portion 
of the land, defts. agreed that the street should be 
carried over the land to be conveyed, by means of 


a bridge to be constructed to the satisfaction of 
certain comrs. A that defts. should A would pay 
their proportion of the making, etc. : — Held : 
this did not amount to a covenant by defts. to 
make a bridge over the land in question, as the 
clause, whereby defts. contracted to pay their 
proportion of the expense of making the street, was 
inconsistent with the notion of their making it 
themselves. — Chadwick v, Chester A Birken- 
head By. Co. (1851), 18 L. T. O. S. 93. 

2011. Not merely contemplation of agree- 

ment.] — The ct. must be satisfied that the language 
does not merely show that the parties contemplated 
that the thing might be done, but it must amount 
to a binding agreement upon them that the thing 
shall be done (Parke, B.). — James v . Cochrane 
(1852), 7 Exch. 170 ; 21 L. J. Ex. 229 ; 155 E. B. 
903 ; on appeal (1853), 8 Exch. 556, Ex. Ch. 
Annotations ; — Mentd. Wheatley v. Westminster Bryinbo 

Coal Co. (1869), L. It. 9 Eq. 638; Kelantan Government 

v. Duff Development Co., [1923J A. C. 395. 

2012. “ I will be ready at all times.”] — 
Walker v. Walker (1636), 1 Boll. Abr. 519. 
Annotations : — Mentd. Hollis v. Carr (1676), Freem. Ch. 3 ; 

Williams r. Burrell (1845), 1 C. B. 402. 

2013. Covenant to be “ accountable.”] — 
Covenant lies on a writing, by which the deft, 
covenants to be accountable for £100. — Brice v, 
Carre A Emerson (1661), 1 Lev. 47 ; 1 Keb. 155 ; 
83 E. B. 290. 

2014. Force of words yielding & paying.] — 

Porter v. Swetnam (1654), Sty. 406; 82 E. B. 
816. 

Annotations: — Mentd. Heliar v. Casobrooko (1665), 1 Keb. 

923 ; Floyd v. Langflold (1676), Froom. K. B. 218 ; Garth 

v. Taylor (1679), Freem. K. B. 261 ; Taylor d. Atkyns v. 

Horde (1755), 1 Keny. 113. M 

2015. .] — Hellier v. Casbard (1665), 1 

Sid. 240, 266; 82 E. B. 1081, 1096 ; sub nom . 
Helier v. Casebert, 1 Lev. 127 ; 1 Keb. 839, 
923. 

Annotations : — Consd. Itubery v. Stevens (1832), 4 B. & Ad. 

211. Refd. Pitcher v. Tovey (1691), 4 Mod. Rep. 71. 

Mentd. Steward c. Wulveridgo (1832), 9 Bing. 60. 

2016. .) — Hollis v. Carr, No. 2027, post. 

2017. .] — A. being seised in fee of a mill A 

of certain lands, granted a lease of the latter for 
years, the lessee yielding A paying to the lessor, 
his heii*s A assigns, certain rents, A doing certain 
suits & services ; & also doing suit t o the mill of 
the lessor, his heirs and assigns, by grinding all 
such com there as should grow upon the demised 
premises. The lessor afterwards devised the mill 
A the reversion of the demised premises to the 
same person : — Held : the reservation of the suit 
to the mill was in the nature of a rent, A the implied 
covenant to render it resulting from the reddendum , 

j was a covenant that ran with the land as long as 
1 the ownersliip of the mill A the demised premises 
i belonged to the same person, A consequently the 
! assignee of the lessor might take advantage of it. — - 
Vyvyan v. Arthur (1823), 1 B. A C. 140 ; 2 
j Dow. A By. K. B. 760 ; 107 E. B. 152 ; sub nom . 

! Vivyan v . Arthur, 1 L. J. O. 8. K. B. 138. 

; Annotations Consd. Keppell t\ Bailey (1834), 2 My. & K. 
i 517. Refd. Doe d. Calvert v. Reid (1830), 1 0 B. & C. 849 ; 

Standen v. Chrismas (1847), 16 L. J. Q. 13. 265 ; Norval v. 

Pascoo (1864), 4 New Rep. 390; Rogers v. Hosegood, 
‘ [1900] 2 Ch. 388 ; Dewar v. Goodman, [1909] A. C. 72 ; 

I Dyson v. Forster, Dyson v. Seed, Quinn, Morgan, L1909 
1 A. C. 98 ; Ricketts v. Enfield, [1909J 1 Ch. 5ti. 


Gukuain v. Lanwis (1882), 21 N. B. R. 
(P. & 11.), 549.— CAN. 

p. “ To be used only os a site for a 
detached dwelling house .”) — In the 
original deed of deft/s predecessor in 
title the following words followed the 
description of the lot : “to be used 
only as a site for a detached brick or 
stone dwelling house.’' There was no 
express covenant to tlio same effect 


though there was one not to erect any \ 
building for manufacturing purposes ; 
— Held : the provision quoted was a 
covenant. — P karsox t?. Adams (1912), 
27 O. L. R. 87.— CAN. 

q. " Saving d' reserving .”] — In the 
granting part of a lease, the follow- 
ing clause was inserted immediately 
after “ all that & those,” “ & also 
saving A reserving to the lessor liberty 


to resume the whole or any part of 
that portion of the hereby demised 
premises called the Nine Acres, lying, 
etc., allowing to the lessee, his heirs, 

I etc., the rent of 30s. an acre per 
i annum, for so much as shall be resumed 
of the same, foi\& during the remaining 
I term that shall exist of the said dc- 
l mised premises ” : — Held : this clause 
was a covenant. — Dublin (Archbp.) v. 
Eaton (1841), 3 I. L. R. 168.— IR. 
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2018. Foroe of word “ rendering.’*] — Giles v. 
Hooper (1690), Carth. 135 ; 90 E. R. 083. 
Annotation : — Mentd. Fosting v. Taylor (1862), 3 B. & S. 218. 

2019. Force of words “ covenant ” & “ agree.”] 
— The word covenant is not more powerful than 
the word agree (Lord St. Leonards, L.J.). — 
Monypenny v . Monypenny (1861), 9 H. L. Cas. 
114 ; 31 L. J. Oh. 209 ; 11 E. R. 071, H. L. ; affg. 
(1859), 3 De G. & J. 572, L. O. 

Annotations : — field. Piggott v. Stratton (1859), 1 De G. F. & 
J. 33. Mentd. Ford e. Tynto (1865), 34 L. J. Oh. 455 ; 
Nioholls v. Bulwor (1870), L. It. 0 C. P. 281 ; Minchin v. 
Minchin (1871), 19 W. K. 993. 

2020. .] — Brookes v. Drysdale, No. 2006, 

ante . 

2021. Agreeing & declaring without covenanting 
— Self contradictory.] — Ellison v. Bignold (1821), 
2 Jac. & W. 503 ; 37 E. R. 720. 

Annotation: — Coned. Rose Sc Frank Co. v. Crompton, [1923] 
2 K. 13. 261. 

B. Rec itals amounting to Covenants . 

Recitals generally.] — See Part III., Sect. 8, ante . 
Variance between recitals & operative part.] — 
See Part III., Sect. 7, sub-sect. 1, ante. 

Covenants arising by construction.] — See Con- 
tract. 

Form of words necessary to constitute covenant.] 

— See Sect. 1, sub-sect. 2, ante. 

Qualification of covenants by recitals.] — Sec Sub- 
seet. 9, C. 9 post. 

2022. General rule.] — Where words of recital 
or reference manifested a clear intention that the 
parties should do certain acts, the cts. have from 
these inferred a covenant to do such acts & sus- 
tained actions of covenant for non-performance, 
as if the instrument had contained express 
covenants to perform them (Lord Denman, C.J.). 
— Astoin v. Austin (1814), 5 Q. B. 071 ; 1 Dav. 
& Mer. 515; 13 L. J. Q. B. 155; 8 .Tur. 355 ; 

J 14 E. R. 1402. 

Annotations : — Consd. Emmons i\ Elderton (1853), 4 H. L. 
Cas. 624 ; Whittle v. Frankland (1862), 31 L. J. M. C. 81 ; 
Churchward v. It. (1865), L. R. 1 Q. 13. 173 ; Phillips v. 
G. W. lty. (1872), 41 L. J. Ch. 614 ; Re. Shell Transport Sc 
Trading Co. Sc Consolidated Petroleum Co. (1904), 20 
T. L. it. 517 ; Devon aid r. Rosser, 11906] 2 K. 13. 728. 
field. Dunn v. Sayles (1844), 5 Q. J3. 685 ; Richardson v. 
Palmer (1845), 5 L. T. O. S. 177 ; Pilkington v. Scott 
(1846), 15 M. Sc W. 657; Burton v. G. N. lty. (1854), 
9 Kxch. 507 ; Worthington v. Sudlow (1862), 26 J. J\ 
453 ; McIntyre v. Belcher (1863), 32 L. J. C. P. 254 ; 
Boston Deep Sea Fishing Sc Ice Co. v. Ansel) (1888), 59 
L. T. 345. Mentd. It. v. Welch & Wills (1853), 17 Jur. 
1007 ; Whitmore v. Owen (1854), 2 W. It. 432 ; Lewin v. 
Brown (1866), 14 W. It. 640. 

2023. .J Faiirall v. Hilditcii, No. 2033, 

JiOst, 

2024. .] - Lay v. Mottkam, No. 2034, post. 

2025. Recital of covenant.] — Hilton v. Smith 
(1090), 1 Lut. 493 ; 125 E. II. 259. 

2026. Recital showing intention of party to be 
bound — Agreement to pay share of pro flt.J —Bar- 
foot v. Freswell & Picard (1675), 3 Keb. 405 ; 
84 E. R. 820. 

Annotation field. Farrall v. Hilditch (1859), 5 C. 13. N. S. 
840. 

2027. Agreement to settle property in 


marriage.] — Articles of agreement reciting an 
intended marriage, covenanting to settle a jointure 
in consideration of a marriage portion, & con- 
cluding thus : “ & it is hereby agreed that a fine 
shall be levied to secure the payment of the said 
portion,” amount to a covenant to levy the fine ; 
& the ct. of chancery may decree the execution of 
it in specie . 

Wherever there is an agreement under hand & 
seal, covenant lies. Now there are many cases 
where words will make a covenant, because of 
the agreement, when the general words of 
“ covenant, grant, etc.” arc wanting ; as “ yielding 
& paying ” will make a covenant (Finch, O.). — 
Hollis v . Carr (1070), 2 Mod. Rep. 80 ; Cas. 
temp. Finch 201 ; Freem. Ch. 3 ; 80 E. It. 956. 
Annotations: — Consd. Saltoun v. Houston (1824), 1 Bing. 

433. Ezpld. & Distd. Young v. Smith (1865), 35 Hoav. 

87. Apia. Buckland v. Buck land, [I960] 2 Ch. 534. Retd. 
1 Rasldeigli v. S. E. Ry. (1851), 10 G. B. 612. 

I 2028. .] — An ante-nuptial settlement 

• made between the intended husband, the intended 
j wife (an infant), & trustees, recited an agreement 
I that property belonging to the wife <fc then in the 

hands of the trustees should be settled. By the 
testatum the wife, in pursuance of the agreement, 
declared that the trustees should hold the pro- 
perty on certain trusts. There was no declaration 
or covenant by the husband. On attaining 
twenty-one the wife repudiated the settlement : — 
Held : there was an agreement between the 
husband & the trustees, & the recital of that 
agreement was operative as between the parties 
to it, although unaccompanied by any obligation 
binding on the infant wife. — Buckland v. Buck- 
land, L1900] 2 Ch. 534 ; 09 L. J. Ch. 048; 82 
L. T. 759 ; 48 W. R. 037 ; 10 T. L. li. 487 ; 44 
Sol. Jo. 593. 

Annotation : — Mentd. Re Crook’s Sottlmt., Re Glaslor'n 

Settlmt., Crook in Preston, [1923] 2 Ch. 339. 

2029. Agreement to pay marriage portion.] 

— Craves v. White (1080), 2 Eq. Cas. Abr. 052 ; 
Freem. Ch. 57 ; 22 E. R. 548, L. C. 

2030. Agreement as to value of lands 

settled as marriage portion.] -Clegg v. Clegg 
(1728), 4 Bro. Pari. Cas. 014 ; 2 Eq. Cas. Abx*. 27, 

| pi. 32 ; 2 E. R. 418, H. L. 

| 2031. Agreement by husband & wife to 

live apart.] — By a separation deed, after reciting 
tliat the husband <fc wife had agreed to live apart, 
the husband assigned certain leaseholds to trustees 
in trust to pay the rents to the wife for life, & 
then to sell & hold the proceeds, in the events 
| which happened, in trust for himself, & he 
| covenanted to make up the wife’s income to £300 
a year. The deed contained a proviso for deter- 
mination in the event of the wife socking to resume 
coliabitation, but it contained no covenant by the 

• wife to live apart. The husband paid nothing 
! under the covenant, & in 1808 he was adjudicated 

a bkpt. The trustees proved for arrears due down 
1 the date of the bkpey., but there were further 
i arrears due to them since that date. On the death 
of the wife the husband’s assignee in bkpey. claimed 


PART IV. SECT. 1, SUB-SECT. 2.— B. 

2025 i. Rrcitai of covenant. ] — -The re- 
cital of an agreement in a bond Kigned 
by a railway co. : — Held : amounted to 
a covenant on their part to observe the 
terms of the agreement. — Whitby v. 
Grand Trunk Ry. Co. (1901), 21 
C. L. T. 226 ; 1 O. L. It. 480.— CAN. 

2026 i. Recital showing intention of 
party to be bound .J — -An indenture 
between pltf. & deft, recited that deft, 
was the owner Sc occupier qf certain 
timber limits. Sc had agreed to sell to 
pltf. all the square timber growing 


there of a specified lengt h, & witnessed 
that pltf. 44 had a right to cut, make, Sc 
draw oil the said timber until the 
15th April next, & not longer ” : — 
Held : taken altogether the instrument 
contained a covenant by deft, that he 
owned the limits, & hail power to sell 
Sc give the pltf. a right to remove the 
timber. — Link v. Hunter (1868), 27 
U. C. It. 187.— CAN. 

2027 i. Agreement to pay mar- 

riage portion.} — A father joined in a 
settlement executed on the marriage 
of hij daughter which contained a 
recital that he was desirous to give her, 


as a marriage portion, such sum or 
child's share us ho might be entitlod 
to dispose of : — Held : the recital 
amounted to an absolute covenant. — 
Duckett v. Gordon (1860), 111. Ch. It. 
181.— IR. 

2027 ii. A settlement, 

executed previously to the marriage 
of A. (B.’s daughter) recited that B. 
agreed to give Sc appoint to A. a portion 
of £2,000 : — Held : the deed contained 
no personal covenant by B. to pay the 
£2,000. — Bokrowkh v. Borrowkh 
(1872), 6 1. R. Eq. 308.— IR. 
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Sect . 1, — Covenants: Sub-sect . 2, B. ; sub-sect. 3,] ! 

the leaseholds : — Held : a covenant by the wife 
to live apart ought to be implied from the recital. 
Consequently there was valuable consideration 
for the husband’s covenant & the trustees were 
entitled to retain the leaseholds until the arrears 
were satisfied. — lie Weston, Davies v. Tag art, 
[19001 2 Oh. 164 ; 69 L. J. Ch. 555 ; 82 L. T. 591 ; 
48 W. B. 467. 

Annotation : — Mentd. Re Jewell’s Settlmt., Watts v. Public 
Trustee, [1919] 2 Ch. 101. 

2082. Agreement to pull down & erect a 

mill.] — Where a lease of an undivided third part 
of certain mines contained a recital of an agree- 
ment made by the lessee with the lessor, & the 
owners of the other two-thirds, for pulling down 
an old smelting mill, & building another of larger 
dimensions, Sc the lease contained a covenant to 
keep such new mill in repair, Sc so leave it at the 
expiration of the term, but did not contain a 
covenant to build it : — Held : such a covenant 
was to be implied, Sc the lessor of the one-third 
might sue upon it in respect of his interest. 

It appears evidently to have been the intention 
of the parties that the building should be erected ; 
& as no precise form of words is necessary to make 
a covenant, we think the recital of the agreement 
that the building should be erected, followed by 
the express covenants to maintain & leave it, do 
amount to a covenant in law to erect the building 
(Lord Tenterden, G.J.). — Sampson v. Easterby 
(1829), 9 B. & 0. 605 ; 4 Man. & Iiy. K. B. 422 ; 

5 L. J. O. S. K. B. 291 ; 109 E. It. 188 ; affd . sub 
nom. Easterby v. Sampson (1830), 6 Bing. 014, 
Ex. Ch. 

Annotations : — Consd. Stephens v. Junior Army & Navy 
Stores, [1914] 2 Ch. 516. Refd. Dunn v. Sayles (1844), 
5 Q. B. 685. Mentd. Kcppoll v. Bailey (1884), 2 My. & 
K. 517 ; Aspdin «. Austin (1844), 5 Q. B. C71 ; Dowar v. 
Goodman, 11909] A. C. 72 ; Ricketts v. Enfield, [1909] 
1 Ch. 544. 

2033. Agreement not to enforce debt — Till 

^security realised.] — An indenture made between 
X>ltf. & deft, recited that the former was seised or 
entitled to certain hereditaments & premises, 
subject to a mtge. & further charge, that he was 
indebted to deft, in the sum of £1 00 for goods sold 

6 delivered, that deft, had commenced an action 
against him to recover the same, <fe that pltf. being 
desirous of staying the action & of securing to 
deft, the payment of his debt, had proposed Sc 
agreed to convey the hereditaments <fc premises 
to him, subject to the incumbrances, upon certain 
trusts for securing the same. It then recited as 
follows — “ and it has also been agreed between 
pltf. & deft, that he, deft., shall be at liberty to sign 
judgment in the action commenced against pltf. 
as aforesaid, but that no execution shall issue 
thereon, until this present security be realised.” 
The indenture then proceeded to convey the 
premises to deft, upon certain trusts : — Held: 
the latter recital amounted to a covenant by deft, 
not to issue execution until the realisation of 
the security. — Farrall v. Hilpitcii (1859), 5 
a B. N. S. 810 ; 28 L. J, C. P. 221 ; 5 Jur. N. S. 
.962 ; 7 W. 11. 409 ; 141 E. Ii. 377. 

Annotations : — Consd. Lay v. Mottram (1865), 19 C. B. N. S. 
479. Raid. Sherbom v. Tollomaehc (1863), 13 C. B. N. iS. 
742 ; Reeves v . Watts (1866), 7 B. & S. 5*23 ; Jackson ©. 
N. E. lty. (1877), 7 Ch. V. 573 ; Jackson v. N. E. Ry. 
(1878), 26 W. It. 518. 

2034. Agreement to pay composition.] — 

A recital in a deed may amount to a covenant, 
where it appears to be the intention of the parties 
that it should do so. 

A composition deed under Bkpcy. Act, 1861 
(c. 134), 8. 192, professing to be made between the 
debtor, a surety, Sc all the creditors recited, amongst 


other things, that the debtor had agreed to pay 
his creditors 5s. in the pound upon their debts 
by two instalments of 2s. 6d. in the pound each, 
the first in cash, the second by the joint Sc several 
promissory notes of the debtor Sc the surety, at 
four montlis’ date ; & that the statutory majority 
of creditors had consented to accept such com- 
position. It then witnessed that, in consideration 
of the premises, the several creditors released 
the debtor, in the largest possible terms, from all 
debts, claims, & demands, “ save Sc except their 
rights, claims, Sc demands under Sc by virtue of 
this deed, & of the said promissory notes for the 
second instalment of the said . composition ** ; 
with a proviso saving their remedies against third 
persons ; Sc the surety covenanted not to accept 
any security, preference, or benefit, until the full 
amount of the composition should have been paid : 
— Held : the deed amounted to an absolute release, 
Sc might be pleaded in bar as such. — Lay v. 
Mottram (1865), 19 C. B. N. S. 479; 12 Jur. 
N. S. 6 ; 144 E. B. 874. 

Annotations : — Reid. Brooks v. Jennings (1866), L. R. 1 C. P. 
476 ; Gresty v. Gibson (1866), L. R. 1 Exch. 112 ; Reeves 
v. Watts (1866), 7 B. & S. 523. 

2035. .] — A recital in a deed of com- 

position under Bkpcy. Act, 1861 (c. 134), s. 192, 
that the debtor has agreed to pay a composition 
of a given amount to all his creditors, amounts to 
a covenant. — Brooks v . Jennings (1866), L. B. 

1 0. P. 476 ; Bar. & Buth. 414; 14 L. T. 19; 
12 Jur. N. S. 341 ; 14 W. B. 440. 

Annotations : — 'Mentd. Kitchin v . Hawkins (1866), L. Tl. 2 
C. P 22 ; Tetley v. Wanless (1866), 15 L. T. 255 ; Isaacs 
v. Green (1867), L. R. 2 Exch. 352 ; McLaren v. Baxter 
(1867), L. R. 2 O. P. 559. 

2036. Whether covenant to pay debts implied 
from recital of — Agreement to take over business.] 

— Saltoun v . IIoustoun, No. 2005, ante . 

2037. Agreement to pay off mortgages & 

debts of another.] — A declaration stated, that by 
indenture between deft. & J. reciting that deft, 
for certain considerations had agreed to pay off 
certain mtges. Sc debts of J., deft, covenanted to 
& with J. to save, & indemnify J., his heirs, etc., 
from the payment of the said debts Sc from all 
actions, etc., in respect of them. Breach that 
£500 of an annuity for payment of which J. had 
bound himself, his heirs, etc., became in arrear & 
re mai ned so after J.’s death, & that deft-, did not 
pay the same nor protect or indemnify J., his 
exors. & administrators by reason whereof the 
annuity bond became forfeited Sc the grantee 
recovered against pltf., administratrix of J., & 
had judgment of assets quando : — Held : looking 
to the whole of the deed declared upon, there 
appeared a covenant by deft., not only to indem- 
nify, but to pay the debt. — Carr v . Boberts 
(1833), 5 B. & Ad. 78 ; 2 Nev. & M. K. B. 42 ; 

2 L. J. K. B. 183 ; 110 E. B. 721. 

Annotations : — Mentd. A.-G. v. Hopo (1834), 4 Tyr. 878 ; 
Ashdown r. Ingamolls (1880), 5 Lx. D. 280 ; Wigseil v. 
School tor Indigent Blind (1882), 8 Q. B. D. 357 ; Re 
Perkins, Poyscr v. Beyfus, [1898] 2 Ch. 182 ; Re Law 
Guarantee Trust & Accident Soc., Liverpool Mortgage 
Inace. Co.’s Case, [1914] 2 Ch. 617. 

2038. Agreement to pay balance to be 

found there.] — A deed was executed by C. Sc D., 
reciting that C. was indebted to D. in various sums, 
but that the precise balance was not yet ascer- 
tained, Sc that C. was willing to pay to D. the 

! balance that might be due to him, “ such balance 
| to be ascertained Sc paid in manner hereinafter 
I mentioned.” It then provided for submitting 
t the accounts to arbitrators named in the deed, 

1 The arbitrators died before they made their award : 

; — Held: this constituted* an absolute premise to 
pay the amount due ; Sc, therefore, notwithstand- 
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ing that clause, these recitals, coupled with extrinsic 
parol evidence as to the amount, were sufficient 
to take the case out of the operation of the 8 tat. 
limitations. — Cheslyn v. Dalby, Dalby v. 
Cheslyn (1840), 4 Y. & 0. Ex. 238 ; 10 L. J. Ex. 
Eq. 21 ; 160 E. R. 993. 

Annotations : — Mentd. Spoug v. Wright (1842), 9 M. & W. 
629 ; Williams v. Griffith (1849), 3 Exch. 335 ; Hales v. 
Stevenson (1863), 8 L. T. 798 ; /re Astley & Tyldeslev Coal 
& Salt Co. & Tyldesley Coal Co. (1899), 68 L. J. Q. B. 252. 

2039. Acknowledgment that sum Is due.] — 


Brice v. Carre & Emerson, No. 2013, ante. 

2040. .] — Courtney v. Taylor, No. 


1994, ante. 

2041. 


.] — A deed of assignment for 

the benefit of creditors contained a recital on the 
part of the debtor of the existence of the debt, a 
simple contract one, & a covenant by the creditors 
not to sue for a certain period : — Held : the debt 
was not thereby converted into a specialty. — 
I yens v. Elwes (1854), 3 Drew. 25 ; 3 Eq. Rep. 
163 ; 24 L. J. Ch. 249 ; 24 L. T. O. S. 187 ; 1 Jur. 
N. S. 6 ; 3 W. R. 119 ; 01 E. R. 810. 

Annotations: — Held. Brewo v. Cox (18551, 3 W. Tl. 276. 

Mentd. Barnes v. City of London Heal Property Co., etc. 

(1918). 87 L. J Ch. 601. 

2942. .] — A., being indebted to B., 

made & executed an indenture between himself 
& C., to which B. was no party, & thereby, after 
reciting that A. stated that he was indebted to B. 
in a certain specified sum, A. conveyed & assigned 
all his real & personal property to C. upon trust 
to sell, & out of the proceeds to pay the debt, 
& to pay the surplus to A. The deed contained a 
covenant for further assurance : — Held : the debt 
to B. was not converted into a specialty. 

The thing to be inquired into is, looking to the 
whole construction of the deed, what was its object 
<fc purport Ac that of the recitals. There is nothing 
equivalent to a covenant with 13. as party to the 
deed (Page Wood, V.-C.). — Stone v. Van Hey- 
THUY8KN (1854), Kay, 721 ; 69 K. R. 307. 

2043. .] — Where a deed contained a 

recital acknowledging a debt Ac went on to assign 
property as a security for the debt : — H eld : no 
covenant to pay would be implied, the object 
of the acknowledgment being simply intended to 
fix the amount of the debt. — Mauryat v. Marryat 
(1860), 28 Beav. 224 ; 29 h. J . Ch. 605 ; 2 L. T. 
531 ; 6 Jur. N. S. 572 ; 54 E. R. 352. 

Annotations: — Consd. Jackwin v. N. E. Ky. (1877), 7 Ch. 1). 

573. Refd. Saunders v. Mllsome (1866), h. It. 2 Eq. 573 ; 

Hr Hand r. Holland (1869), 4 Ch. App. 449. 

2044. — — .] — A. being indebted to B. on 

simple contract, gave a promissory note for the 
amount, Ac executed a deed by which after reciting 
the debt Ac t he note, he, as further security, charged 
certain property with the payment of it, Ac agreed 
to execute such a mtge. of the property, with all 
powers, covenants, Ac clauses incidental thereto, 
as B., should require : — Held : the deed converted 
the debt into a specialty debt. — S aunders v. 
Milsome (1866), L. R. 2 Eq. 573 ; 14 L. T. 788 ; 
15 W. R. 2. 

Annotation: — Refd. Jackson r. N. E. By. (1877), 7 Ch. D. 

573. 

2045. .] — Isaacson v. Harwood, 

Brook v. Harwood, No. 2000, ante. 

2046. .] —By the acknowledgment of 

a debt in a deed under seal, a covenant to pay will 
not be implied where the acknowledgment is merely 
collateral to the purpose for which the deed was 
executed. — J ackson v. North Eastern Ry. On. 
(1877), 7 Ch. D. 573 ; 47 L. J. Ch. 303 ; 37 L. T. 
664 ; 26 W. R. 518. 

2047. * Recital that debt had been paid — 

Debt not paid In fact.] — By deed under seal be- 
tween pltfs. Ac deft, alter reciting an agreement 


by pltfs. to transfer to deft, their interest in 
certain inventions & letters patent for the sum of 
£1,000, it was witnessed that in pursuance of such 
agreement, & in consideration of £1,000 upon the 
execution, etc., paid by deft, to pltfs., the receipt 
of which pltfs. thereby acknowledged Ac therefrom 
discharged deft., pltfs. thereby granted Ac assigned 
the said inventions Ac letters patent to deft. In 
an action on the deed by pltfs. subsequently to 
recover the £1 ,000 from deft. : — Held : the deed 
contained no covenant to pay the £1,000, & in the 
face of the acknowledgment therein contained, 
that deft, had paid the money, it was impossible 
to imply such a covenant on his part. — Morgan’s 
Patent Anchor Co., Ltd. v. Morgan (1876), 35 
L. T. 811. 

Annotation : — Refd. Burohell v. Thompson, [1920] 2 K. B. 

80. 

2048. Recital that wife’s fortune would amount 
to certain sum — No covenant on part of father 
implied — Though party to deed.] — A recital in a 
marriage settlement, to *which the father of the 
intended wife was a party, that the lady’s fortune 
would amount to £10,000 is not equivalent to a 
covenant by the father to that effect. — Bold v% 
Hutchinson (1855), 5 Do G. M. Ac G. 558; 25 
L. J. Ch. 598 ; 20 L. T. O. S. 229 ; 2 Jur. N. 8. 
97 ; 4 W. R. 3 ; 43 E. R. 986, L. C. 

Annotations : — Mentd. Jamison i\ Stein (1855), 25 L. T. O. S. 

300 ; Shadwcll v. Shadwoll (I860), 9 C. B. N. S. 169. 

2049. Where express covenant relating to same 
subject-matter — In witnessing part.] —Dawes v. 
Tredwell, No. 1743, ante. 


Sub-sect. 3. — Necessity for and Effect of 

BEING UNDER SEAL. 

Sealing of deeds generally, see Part 1., Sect. 5, 
sub-sect. 1, C., ante. 

2050. Necessity for.] — Aldwortu v. Hutchin- 
son (1088), 1 Lut. 329 ; 125 E. R. 173. 

Annotation# : — Reid. Moore v. Jones (1728), 2 L4. Raym. 

1536. Mentd. Johnson v. Smith (1760), 2 Burr. 950; 

Falmouth v. Thomas (1832), 3 Tyr. 26. 

2051. .] —Where it is stated that deft. 

covenanted, it must be inferred that it was by 
deed, Ac although the instrument declared upon 
were not sufficiently shown to be a deed, yet the 
defect is aided by pleading over. 

It is not necessary to say always, that the writing 
was sealed Ac delivered, nor even to say it was a 
deed ; the saying it was scriptum obligatoriurn has 
been held to be well enough (Lord Hardwicke, 
O.J.). — Dodd v. Atkinson (1730), 1 Am temp. 
Hard. 342 ; 95 E. R. 221. 

Anmtaiion : — Mentd. Dunn v . I)i Nuovo (1811), 3 Man. & G. 

105. 

2052. .]— Ruhhell v. Watts, No. 2001, ante. 

2053. Covenant to be performed referred to 

in later document.] -Agreement in writing between 
U. Ac G. that as soon as C. had repaired certain 
premises H. would demise them to hun for a term, 
the lease to contain a covenant by G. to keep in 
repair Ac a proviso for re-entry by H., on non- 
performance of covenants. Until the lease G. 
to perform the covenants agreed to be inserted in 
it, Ac H. to have the same remedies as under it. 
G. to do certain repairs before June 24, Ac II. to 
have right of re-entry if G. should make default, 
“ in the performance of the covenants Ac conditions 
on his part herein contained. G. entered Ac 
paid rent, but did not do any repairs by June 24th. 
On ejectment by II. ; — Held : the words ‘‘ cove- 
nants Ac conditions ” should be referred to the 
agreement, though not under seal. 

It is said the word covenant cannot apply to this 
agreement because in legal language a covenant 
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Sect, 1. — Covenants: Sub-sects, 3, 4, 5, 0, 7 & 8, A,, 
B, & C.; sub-sect. 9, A .] 

is a promise under seal which this agreement is 
not. But in the English language the word 
44 covenant ” is applicable to any solemn agreement 
whether under seal or not (Willes, J.). — Hayne 
v, Cummings (1864), 16 C. B. N. S. 421 ; 4 New 
Rep. 61 ; 10 L. T. 341 ; 10 Jur. N. S. 773 ; 143 
E. R. 1191. 

Annotation: — Mentd. S.S. Magnhlld t>. McIntyre, [1920] 3 

K. B. 321. 

2064. Effect of — Creates specialty debt.] — An 
agreement under hand & seal, by deed, is a 
covenant, Ac consequently a specialty ( per Cur.). — 
Benson v, Benson (1710), 1 P. Wms. 130 ; 24 
E. R. 324. 

Annotations Refd. Be Hawksworth, Lovoll v. Shcrwin 

(1853), 2 W. R. 34 ; Holland v. Holland (1869), 4 Ch. App. 

449, n. 

2056. .] — E. covenanted that ho 

would, by will, settle £3,000 to be charged upon 
& issuing out of all such real Ac personal property 
as he should at his death be seised or possessed 
of : — Held : this constituted a specialty debt. — 
Eyre v. Monro (1867), 3 K. & J. 305 ; 26 L. J. Ch. 
767 ; 30 L. T. O. S. 61 ; 3 Jur. N. S. 584 ; 5 W. R. 
870 ; 69 E. R. 1124. 

Annotations .— Mentd. Patch v. Shore (1862), 11 W. R. 142 ; 

Keays v. Gilmore (1874), 22 W. R. 465. 

2066. .] — Saunders v, Milsome, No. 

2044, ante, 

2057'. .] — A father on the marriage 

of his son covenanted to give Ac bequeath by will 
to the son, or if he should die in the father’s life- 
time, leaving his wife surviving, then to the wife, 
the sum of £2,500, to be held on the trusts of the 
settlement. The father died insolvent : — Held 
the covenant was not to be c< lstrued as affecting 
only assets applicable to payment of legacies, but 
created a specialty debt against his estate. — 
Graham v. Wickham (1863), 1 De G. J. & Sm. 
474 ; 2 New Rep. 410 ; 32 1 * J. Ch. 639 ; 8 L. T. 
679 ; 9 Jur. N. 8. 702 ; 11 W. R. 1009 ; 46 E. R. 
188, L. JJ. 

2058. .) — By an agreement under 

seal, E. covenanted with B., his exors. & admini- 
strators, that he would at any time thereafter, at 
the request of B., his exors., administrators, or 
assigns, execute a demise of certain freeholds for 
the term of twenty-one years, at the yearly rent 
of £180, which lease should contain a covenant 
to keep the premises in good Ac substantial repair, 
Ac all other usual covenants ; & B. thereby, for 
himself, his exors., or administrators, covenanted 
with E., whenever thereto requested by E., to 
accept such lease, Ac execute a counterpart thereof. 
Under this agreement B. entered & paid rent until 
his death Ac after his death his widow Ac legal 
personal representative entered Ac paid rent. 
No lease was ever executed, Ac no such request, 
as above-mentioned, was ever made by either 
party. Since B.’s death rent had accrued due, 
Ac a sum was required for repair's : — Held : the 
liability under the deed was from the first, & still 
was, a specialty, hence, a claim by E. for the sums 
due for arrears of rent Ac dilapidations under the 
covenants agreed to be entered into by B. were 
debts by specialty against his estate. — Kidd v. 
Boone (1871), L. R. 12 Eq. 89 ; 40 L. J. Ch. 531 : 
24 L. T. 356. 

Annotation : — Refd. Talbot v, Shrewsbury (1873), 42 L. J. Ch. 


Sub-sect. 4. — Parties. 

Rights Ac liabilities of non-executing party to 
deeds .] — Sec Part III., Sect. 5, sub-sect. 7, B., ante. 


Position of parties Ac non-parties to deeds.] — 

See Part I., Sect. 6, ante. 

Corporations .] — See Corporations, Vol. XIII., 
p. 375, No. 1057. 

Joint Ac several covenants .] — See Contract, Vol. 
XII., pp. 24-30. 

Rights of personal representatives on covenants.] 
— See Executors Ac Administrators. 

Rights of assignees of covenantor — Covenants 
running with the land .] — See Landlord Ac 
. Tenant ; Sale of Land. 

Covenants in leases .] — See Landlord Ac Tenant. 
Covenants with mortgagee Ac mortgagor .] — See 
Mortgage. 

Tenants in common .] — See Landlord Ac Tenant. 


Sub -sect. 5. — Validity of Covenants. 

See 9 generally , Contract. 

Where deed void or voidable — Whether covenant 
void .] — See Contract, Vol. XII. 

Bills of sale .] — See Bills of Sale, Vol. 

VII., p. 126, No. 718. 

Legal Ac illegal covenant in same deed — Whether 
all void .] — See Contract, Vol. XII. 

Bonds .] — See Bonds, Vol. VII., pp. 166, 

167, Nos. 37-42. 

Covenants relating to land .] — See Landlord & 
Tenant ; Sale of Land. 


Sub-sect. 6. — Performance or Breach. 
Bonds .] — See Bonds, -Vol. VII., pp. 197-213, 
Nos. 366-550. 

Contract .] — See Contract, Vol. XII., pp. 303- 
436. 

Covenants In relation to land .] — Sec Landlord 
At Tenant ; Sale of Land. 

Covenants in restraint of trade .] — See Trade Ac 
Trade Unions. 


Sub-sect. 7. — Covenants arising by Con- 
struction — 1 mi ’lied Covenants. 

See, generally. Contract. 

For quiet enjoyment Ac title .] — See Landlord 
A c Tenant ; Sale of Land. 

By Ac against trustees .] — See Trusts & Trustees. 
In mortgages .] — See Mortgages. 

In grants or conveyances of easements .] — See 
Easements & Profits k Prendre. 


Sub-sect. 8. — Covenants in Law. 

A, In General . 

2059. Distinguished from implied covenants.] — 

A covenant in law differs from an implied covenant 
in its proper sense. The former is an agreement 
which the law infers from the use of certain words 
of grant having a known legal operation, as dedi 
in a feoffment, or demisi in a lease, whereas the 
latter is a covenant which is collected by con- 
structive inference from the terms used in the 
deed. — Williams v. Burrell (1815), 1 C. B. 402 ; 
14 L. J. C. P. 98 ; 4 L. T. O. S. 415 ; 9 Jur. 282 ; 
135 E. R. 596. 

Annotations : — Refd. Baynes v, Lloyd, [1895] 1 Q. B. 820. 
Mentd. Look v. Furze (1866), 35 b. J. C. P. 141 ; Child v. 
S terming (1879), II Ch. D. 82. 

2060. Not extended to make covenantor do more 
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than he can.] — B ragg v. Wiseman (1014), 1 
Brownl. 22 ; 123 E. R. 640. 

Annotations : — Held. Adams v. Gibney (1830), C Bing. 650 ; 
Penfold v . Abbott (1862), 32 L. J. Q. B. 67. 

“ Demise ” — ** Grant ” — “ Let.’*] — See Land- 
lord & Tenant. 

“ Grant ” — “ Dedi. M ] — See Sale of Land. 

In grants & conveyances of easements.] — See 
Easements & Profits A Prendre. 

In mortgages.] — See Mortgage. 

In conveyances to trustees.] — See Trusts Sc 
Trustees. 

B . In Conveyances of Land . 

See , now , Real Property Act, 1845 (c. 100) ; Sale 
of Land ; Mortgage. 

C. hi Leases . 

See Landlord & Tenant. 


Sub-sect. 0. — Absolute and Qualified 
Covenants. 

A . In General. 

Dependent & independent covenants & con- 
ditions.] — See Contract, Vol. XII., pp. 413 etseq. 

2061. Mode of qualification —By subsequent cove- 
nant —General covenant In indenture.] — Brown 
v. Brown (1001), 1 Lev. 57 ; S3 E. It. 295. 

2062. Whether covenant qualified or absolute — 
Covenant for title.] — Cooke v. Founds (1661 ), 1 
Lev. 40 ; 83 E. K. 287. 

Annotation : — Mentd. May v. l’latt, 11900] 1 Ch. 610. 

2063. Subsequent qualified covenant.) 

— Covenants in an indenture of sale that, the 
covenantors were seised of a good estate in fee 
simple, Sc good right, etc., to convey : — Held : 
they were qualified Sc restricted by a subsequent 
covenant for quiet enjoyment. — Milner c. Horton 
( 1824), M‘Cle. 647 ; 148 E. R. 271. 

Annotations : — N.F. Smith v. Compton (1832), .» R Sc. Ad. 

180. Refd. Line v. Steplumson (1838), 0 Scott, 14 7. 

2064. Covenant to repair.] — An indenture 

of lease containing a covenant by the lessees to 
repair the premises at all times, is often as need or 
occasion should require, Sc at farthest within three 
months after notice, is one entire covenant, the 
former part of which is qualified by the latter. — 
Horsefall v. Testae (1817), 7 Taunt. 385 ; 1 
Moore, C. P. 89 ; 129 E. It. 151. 

Annotations :■ -Reid. Wood v. Duy U817), 1 Moore, C. P. 

380 ; Baylifl v. Lo Gros (1858), 4 C. 13. N. S. 537. 

2065. .] — Westacott v. Hahn, No. 

1990, ante. 

2066. Covenant to pay rent—" Save as in 

hereinafter is mentioned. ”] — In covenant for non- 
payment of rent., pltf. declared generally, treating 
the covenant to pay rent as unqualified. On 
non est factum pleaded, pltf. produced in evidence 
a deed containing the covenant in question ; but 
with these words added, “save as in hereinafter 
is mentioned.” In a subsequent part of the deed 
there was a proviso that the rent should be reduced 
on the lessee paying the lessor a certain sum : — 


Held : this was a qualified covenant. — V avasour 
v . Ormrod (1827), 6 B. & C. 430 ; 9 Dow. & Ry. 

K. B. 597 ; 5 L. J. O. S. K. B. 172 ; 108 E. R. 609. 
Annotations EeW. Munro Brice v. War Rinks Assocn. & 

Anchor Marine Mutual Underwriting Asbocu. (1918), 118 

L. T. 708. Mentd. Tucker v . Webster (1842), 10 M. Sc W. 

371. 

2067. Covenant to pay money — Several 

liability.] — Pltf. & L., being about to dissolve 
partnership, pltf. in consideration of £225 4#. 0 d., 
assigned the debts owing to the partnership to 

L. , who, with J. & deft., in consideration thereof, 
severally & respectively covenanted with pltf. 
that t hey or some or one of them should & would 
pay the £225 4#. Od. by instalments : — Held ; this 
was not a collateral engagement by deft, to pay 
if L. did not, but an absolute covenant to pay at all 
events. — G uy v . Newson (1833), 2 Or. & M. 140 ; 
4 Tyr. 31 ; 3 L. J. Ex. 18 ; 149 E. R. 700. 
Annotation : — Mentd. Amott v. Holden (1852), IS Q. B. 593. 

2068. Adequacy of fund to meet pay- 

ment.] — By a certain deed between pltf. & deft, co., 
it was covenanted that the sum of £15,000 in cash 
should be paid to pltf., for patents sold by him to 
the co., as soon as conveniently could bo done 
after the execution of the articles, out of the 
money raised by the first calls on the shares in the 
co. Breach, that although the co., within a 
convenient time after the execution of the articles, 
could & might by calls on the shares have raised 
the sum, & a reasonable Sc convenient time had 
elapsed, the co. had only paid pltf. £1,000, & had 
not paid the residue. Plea that no calls had been 
received sufficiently to satisfy the £15,000 or any 
part thereof : — Held : there was no breach of 
covenant in not making calls, & the covenant was 
a simple covenant to pay, although it pointed out 
a fund from wliich payment was to be made, it 
was not a condition precedent that such a fund 
should furnish the means of payment. — Pilbrow 
v. Pilbrow’s Atmospheric Ry. Co. (1848), 5 
C. B. 440 ; 5 Ky. Sc Can. Cas. 89 ; 17 L. .1. C. P. 
166 ; 10 L. T. O. 8. 345 ; 136 E. R. 950. 

Annotations Consd. .Sunderland Marino Inwc. v. Kearney 

(1851), 16 Q. B. 025. Folld. Scott v . Ebury (1807), L. R. 2 

C. 1*. 255. Refd. (logo v. Newmarket Uy. (1852), 7 Ry. Sc 

Can. Cos. 108. Mentd. WoodbrJdgo Union Urdus, v. 

Colneis & Carl ford Cnrpn. (1840), 18 L. J. Q. B. 120; 

Mclliado v . Porto Alegre Ry. (1874), L. K. 0 C. P. 503 ; 

He Nnssuii Phosphate Co. (1870). 2 Ch. D. 010. 

2069. .]— Scott v. Ebury 

(Cord) (1867), L. R. 2 V. P. 255 ; 36 L. J. C. P. 
161 ; 15 L. T. 506 ; 15 W. It. 517. 

Annotations : Mentd. Coutts r. Irish Exhibition In London 

(1800), 03 L. T. 480 ; Blytli v. Fladgatc, Morgan v. lilyth, 

Smith e. Blyth, 11801] 1 Ch. 337. 

2070. .j - By a deed, wldcli 

recited, that deft, was ex or. of the will of J., 
deceased ; Sc that pit f. Sc his brothers were entitled 
each to a legacy of £3,000 ; Sc that the assets were 
insufficient to satisfy the legacies ; tluit pltf. had 
lately entered into a trading partnership, Sc liad 
thereupon undertaken to pay two sums of money 
on Mar. 15, Sc on Dec. 15, Sc that pltf. Sc liis mother 
hail requested deft, to advance pltf. those sums, 
out of the estate, before those days ; deft, cove- 
nanted, that he would on or before those days, 
pay to pltf., “by Sc out of the assets of J., 


PART IV. SECT. 1, SUB-SECT. 9. -A. 

2067 i. Whether covenant qualified or 
absolute — Covenant to pay money— 
Several liability .] — A mtge. to a eo. 
contained a covenant jointly 6c 
severally to pay the amount secured ; 
Sc then provided that the covenant 
should not affect the personal liability 
of the covenantors l>eyond the amount 
unpaid by them on their shares in 
said co. ; — Held : the restriction on 
the covenant was void. — O riental 


Bank r. Goujon (18C5), 2 W. W. & 
A’li. 10.— AUS. 

r. Alterations to ground floor— 

Covenant to adequately support upper 
storey .] — Under a contract with a 
tenant, the landlord covenanted to 
effect alterations to the premises, pro- 
vided that the alterations should he so 
effected that the upper storey of the 
bui’ding wouJd be adequately sup- 



lc upper storey should be adequately 
ipported, was absolute. — B kaud, 
Batson, Ltd. v. Dixon Trust, Ltd. 
914), 14 H. R. N. 8. W. 133 ; 31 


g. Covenant to convey. ] — 

When a deed of assignment, after re- 
citing deed deft, was seised Sc pos- 
sessed of certain premises, & wit- 
nessed that deft, did grant, etc., unto 
pltf., the premises, to hold same to 
him, his heirs, exors., etc., for ever ; 
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Sect . 1. — Covenants : Sub-sect. 9, A. & B. (a).] 

deceased ,' 9 the sums required ; & pltf., in con- 
sideration thereof, agreed, that he would, on 
Nov. 1, execute a release & indemnity to deft., 
in respect of all matters connected with the will 
of J., & that, in case pltf.’ e share of & in the assets 
of J., should not amount to the sum to be advanced, 
pltf. would pay deft, the difference, & indemnify 
him against all loss, etc., & against all actions by 
other legatees, by reason of the payment to him ; 
&> pltf.’s mother, upon the same consideration, 
agreed to release to deft., the payment of part of 
an annuity due to her under the will : — Held : 
notwithstanding the words “by & out of the 
assets," etc., the covenant of deft, was absolute, 
& not contingent upon the existence of assets at the 
days appointed for the payment of the monies. — 
Bain v. Kirk (1840), 1 3 Q. B. 540 ; 18 L. J. Q, B. 83 ; 
12 L. T. O. S. 374 ; 13 Jur. 659 ; 110 E. B. 1369. 
Annotation: — Mentd. North v. Wakefield (1849), 13 Q. B. 

536. 

2071. Subsequent covenant providing for 

alternative event.] — A covenant in a farming lease 
provided that the tenant should, during the 
demise, consume & convert into manure, & spread 
on the premises, all the turnips & green crops of 
all kinds grown thereon ; but, that, in case he 
should take, or sell off any part thereof, which he 
was at liberty to do, then that he should, for every 
ton of vetches or of any green crop which should 
be taken or sold off from the premises, bring back 
& Spread thereon, one ton of good stable manure, 
within three months after the selling, or taking off 
such green crops, etc. In an action upon this 
covenant, pltf. set out the *h\st part only, & 
assigned for breach, that deft, carried away 
fourteen acres of turnips, without converting the 
eSme into manure, & spreading the same on the 
demised premises i—Held : the covenant was an 
alternative one. — Richards v. Bluck (1848), 6 
0. B. 437 ; 0 Dow. & L. 325 ; 18 L. J. 0. P. 15 ; 
12 L. T. O. S. 120 ; 12 Jur. 903 ; 130 E. R. 1319. 

Annotations : — Mentd. Danby v. Lamb (1861), 11 C. B. N. S. 

423 ; Waylett v. Windham (1864), 3 New Rep. 441. 

2072. .] — By indenture, pltf., granted 

to deft., for a term of years, the exclusive licence 
to use a patent, upon payment of certain sums by 
way of royalty. The indenture contained a cove- 
nant for payment of the royalty, & also the 
following : “ & it is hereby agreed, that if it shall 
happen in any year during the continuance of the 
term tho»t royalties or sums of money hereinbefore 
covenanted to be paid shall not amount to £2,000, 
then & in every such case, & as often as same shall 
so happen, deft., shall within fourteen days after 
the expiration of any year in which it shall so 
happen, pay to pltf., such a sum of money as with 
the royalty hereby reserved will amount to £2,000 
for that year ; or, if deft., shall, at any time, 
make default in payment of such sum of money 
aforesaid, within the time appointed for pay- 
ment, then it shall be lawful for pltf., by writing 
signed by him, & indorsed on the indenture or 
duplicate thereof, to declare that the indenture, & 
the powem & licence thereby granted shall cease 
& determine : — Held : this was not an absolute 
covenant, on the part of deft., to pay £2,000 a 
year during the term, but an alternative, enabling 
pltf., to put an end to the licence on non-payment 


of that sum by deft. — Tielens v. Hooper (1850), 

5 Exch. 830 ; 20 L. J. Ex. 78 ; 155 E. R. 303 5 
nub nom . Tietens v. Hooper, 16 L. T. O. S. 23J. 

2073. .1 — Declaration that by an in- 

denture, dated in May, it was agreed that pltf. 
would act as engineer-in-chief of a proposed railway, 
etc. ; that pltf. should be paid £25,000 by instal- 
ments, & in manner following, viz. £1,000 on or 
before the execution of the indenture, & £500 on 
the last day of the then present month of May, & 
£500 on the last day of each succeeding month, 
until pltf. should have been paid in money £18,000, 
pltf., to take £7,000 in shares ; that deft, cove- 
nanted to be personally responsible, & would 
guarantee to pltf. the due payment of the monthly 
instalments. Breach, that pltf., had not been 
paid for five of the monthly instalments due. 
Plea, that by the indenture it was covenanted 
that in case, from any reason whatever, the con- 
struction of the railway should not be proceeded 
with, all the plans, etc., should become the 
property of the directors of the co., & in case the 
whole of the £25,000 should not then have been 
paid, it should be referred to the sole & final 
arbn., of S., who should have full power to decide 

6 determine whether any of what further sum of 
money in farther part of the £25,000, should be 
paid to pltf., that after the making of the indenture, 
& before any one of the five instalments became 
due, the construction of the railway was not 
proceeded with, & that the other parties to the 
indenture have always been ready & willing to 
refer : — Held : the covenant referred to in the 
plea qualified the covenant declared upon, & the 
plea was a good answer to the declaration. 
Hemans v. Picciotto (1857), 1 0. B. N. S. 640 ; 20 
L. J. C. P. 103 ; 5 W. R. 322 ; 140 E. R. 200. 

2074. Purchase of land for specific purpose 

— Covenant to inclose land with wall — Failure of 
purpose.] — In Feb. 1872, deft, corpn. purchased 
of W. a x>iece of land for tho purpose of building 
thereon a blind school or asylum ; & it was con- 
veyed to them, their successors & assigns, in fee 
by a deed containing a proviso that the piece of 
land should be inclosed & kept inclosed by the 
corpn., their successors & assigns, on all the sides 
abutting on the land belonging to W., with a brick 
wall or iron railing seven feet at the least. W. 
died in Sept. 1878, & no wall or railing having been 
erected by defts. in his lifetime, pltfs., as his exors. 
& trustees, required them to erect the same, which 
they failed to do, but gave notice to pltfs. that they 
did not require the land for building a school or 
asylum thereon. Thereupon pltfs. gave notice 
to defts. to inclose the land within a reasonable 
time with a wall or railing in accordance with their 
covenant ; & upon defts. neglecting so to do pltfs. 
brought an action against them for damages 
sustained by W.’s estate, & through defts.’ breach 
of covenant : — Held : the covenant by defts. . to 
inclose the piece of land in question with a brick 
wall or iron railing seven feet high at the least, was 
an absolute covenant, & was not conditional upon 
the building by defts. of a school or asylum upon 
the land.— Wigsell v. School for the Indigent 
Blind Corpn. (1880), 43 L. T. 218. • 

Annotation: — Mentd. Joyuer v. Weeks, [1891] 2 Q. B. 31. 

2075. What are repugnant qualifications — “ For 
& notwithstanding any act done by the covenantor 99 


Sc also contained a covenant that deft, 
then liad in himself Rood rlRlit, full 
power, Sc lawful authority to make that 
conveyance of his estate & interest 
under the said dood to the pltf., his 
heirs, exors., etc. : — llcld : not an 
absolute covenant that A. had power 
to convey a freehold estate, but only 


that ho had power to convey such an 
estate as he took under deed. — D elmer 
r. M 4 Cabe (1863), 14 I. C. L. U. 377 ; 
15 Ir. Jur. 236.— IR. 

t. What arc repugnant qualifica- 
tions — Covenant in mortgage to pay — 
I I*roviso against personal liability .}-- A 


mtge. contained the following oovenant 
Sc proviso : The mtRors. do hereby for 
themselves jointly Sc each of them for 
himself separately, their & bis heirs 
exors. Sc assigns covenant with the 
corpn. that the mtgors, their exora. 
administrators Sc assigns shall Sc will 
on suoh demand as aforesaid wen Sc 
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— Inconsistent with contract & subject-matter.] — 
The words “ for & notwithstanding any act done 
by the covenantor,” which in general restrict the 
covenant to his own acts, may De rejected, where, 
from the context, A the subject-matter, it appears 
that such a restriction was not intended. — Belcher 
v. Sikes (1828), 8 B. & 0. 185 ; 6L J. O. S. K. B. 
314 ; 108 E. R. 1012. 

Annotations : — Mentd. Totter v. I. R. Com re. ( 1854), 10 

Kxch. 147 ; Christie v. I. R. Comrs. (1866), 36 L. J. Ex. 11. 

2076. Personal covenants — Proviso wholly 

repugnant — Not limitation of liability.] — A proviso 
which is in terms wholly repugnant to a covenant 
creating a personal liability is void ; but a proviso 
only limiting the personal liability without destroy- 
ing it is valid. — Williams v. Hathaway (1877), 
6 Oh. D. 544. 

Annotations : — Consd. Watliug v. Lewis, [1911] 1 Cli. 411. 

Re!d. Forbes r. Git, [1922] 1 A. C. 256. 

Covenants running with the iand .] — See Land- 
lord A Tenant. 

13. Extent of Qualification. 

(a) Covenants having same Objects. 

See , generally , Sale of Land. 

2077. Qualification applicable to all covenants — 
Later restrictive words controlling earlier general 
words — Covenants for title.] — Broughton v. Con- 
way (1564), Moore, Iv. B. 58 ; 2 Dyer, 240 a ; 
72 E. R. 439. 

Annotations : — Consd. Ninel v. Marshall MSI 9), 1 Brod. & 

Bing. 319. Refd. Cray ford r. Crayford (1028). Cro. Car. 

106 ; Gale v. Reed (1806), 8 East, 80 ; Iggulden r. May 

(1806), 7 East, 237 ; Foord v. Wilson (1818), 8 Taunt.. 54 3 

2078. .]— -Guitvis v. Peade 

(1598), Cro. Eliz. 615 ; 78 E. R. 857. 

2079. .)— Feilder v. Stud ley 

(1673), Cas. temp. Finch 90 ; 23 E. R. 48. 

Annotations : — Consd. Browning i\ Wright (1799), 2 Bos. & T. 

13 ; Hesse v . Stevenson (1803), 3 Boh. & P. 565. 

2080. .] — A lessee for a term of 

eleven years, if C. should so long live, by indenture, 
reciting a demise to him for eleven years, A that 
he had agreed to sell the residue unexpired tlu-u-of, 
granted & assigned the same, & covenanted that, 
notwithstanding any act, deed, matter, or thing 
whatever done by him at any time theretofore, 
the lease was, at the time of the assignment, a 
good, valid, A effectual lease, A that the term of 
eleven years was in full effect, A in no wise forfeited, 
surrendered, assigned, determined, or otherwise 
become void, or voidable or prejudicially affected, 
otherwise than by effluxion of time ; A also that, 
notwithstanding any such act, matter, etc., lie 
had full power to assign, etc., A also for quiet 
enjoyment without disturbance by him or any 
persons claiming under him or by liis acts. Before 
the assignment, the lease had become determined 
by the death of C., which was known to the 


assignor : — Held : the words “ notwithstanding 
any act, etc.,” done by the assignor, qualified the 
covenants throughout. — Stannard v. Forbes 
(1837), 6 Ad. A El. 572 ; 1 Nev. A P. K. B. 633 ; 
Will. Well. A Dav. 321 ; 6 L. J. K. B. 185 ; 112 
E. R. 219. 

2081. Covenant for value of land.] — 

Rich v. Rich (1584), 1 And. 134 ; Cro. Eliz. 43 ; 
123 E. R. 393. 

2082. Earlier restrictive words controlling 

later general words — Covenants for title.] — Nervin 
v . Munns (1682), 3 Lev. 46 ; 83 E. R. 569. 

2083. .] — A. after granting cer- 

tain premises in fee to B. A after warranting the 
same against himself A his heirs, covenanted, that 
notwithstanding any act by him done to the 
contrary he was seised of the premises in fee, A 
that he had full power, etc., to convey the same ; 
he then covenanted for himself, his heirs, exors., A 
administrators, to make a cart- way, A that B. 
should quietly enjoy without interruption from 
himself, or any person claiming under him ; A, 
lastly, that he, his heirs, A assigns, A all persons 
claiming under liim, should make further assur- 
ance : — Held : the intervening general words, “ full 
power, etc. to convey,” were either part of the 
preceding special covenant ; or, if not, they were 
qualified by all the other special covenants against 
the acts of himself A his heirs. — Browning v. 
Wright (1799), 2 Bos. A P. 13; 126 E. R. 
1128. 

Annotations : — Consd. Barton r. Fitzgerald (1812), 15 East. 

580. Apld. Slekleinore v. Thlstlotou (1817), 6 M. A S. 9. 

Folld. Foord v. WllHOii ( 1818 ), 8 Taunt. 543. Consd. 

Milner r. Horton (1824). MTU*. 647 ; Suward r. Anstoy 

(1825), 10 Moore, <\ P. 55. Distd. Toulon v. Curtin (1832), 

You. 610. Apld. Stannard i». ForbiiH (1837), 5 Ad. A El. 

572. Consd. Thackeray v. Wood (1861), 5 B. 6c H. 325. 

■ Refd. Howell v. RiclmrdK (1809), 11 EuHt, 633 ; Nlud v. 

Marshall (1819), 1 Brod. tic Ring. 319 ; Smith v. Compton 

(1832), 3 14. A Ad. 189; Young v. Ruinoock (1849), 7 

C. B. 310. Mentd. Hesse v. StoveiiHon (1803), 3 Bon. 6c P. 

565 ; Budd v. Falruiunor (1831), 8 Bing. 48; Furroll v. 

Hilditeh (1859), 28 L. J. C. 1*. 221 ; David v. Sabin, 118931 

1 Ch. 523. 

2084. *] The assignor of a lease, 

covenanted that he hod not at any time done or 
suffered any act or thing whereby the premises 
intended to be assigned could be impeached or 
affected in title or estate ; A that for A notwith- 
standing any such act, etc., the lease was a good, 
valid, A subsisting lease, A not forfeited, sur- 
rendered or become void ; A that he had in him- 
self good right full power, A authority to grant, 
assign, transfer, A set over the same, to the 
assignee in manner aforesaid ; then followed a 
covenant for further assurance by the assignor 
A all persons claiming under him: — Held: the 
general words that the assignor iiad full power to 
grant, assign, A set over, were restrained by the 
preceding part of the covenant. — Foord v. Wilson 


truly pay unto the corpn. the principal 
sum with interest for same as aforesaid, 
provided, always that the covenant 
last aforesaid shall not be construed to 
affect or extend the personal liability 
of the mtgors. beyond tbe amount 
unpaid by them respectively as mem- 
bers of the co. in their respective shares 
in same : — Held : the proviso as a 
restriction of the covenant was repug- 
nant to it A therefore void. — O riental 
Bank r. Goujon (1865), 2 W. VV. & 
A’B. 10.— AUS. 

PART IV. SECT. 1, SUB-SECT. 

B. (a). 

a. Qualification applicable to all cove • 
nants — Later restrictive words not con- 
trolling earlier general words — Covenant 
to repair .] — Deft, demised to pltf. a 
wharf, covenanting generally, to put 


the wharf into good & sufficient repair j 
on or before a given day. The con- 
dition of the wharf was discussed : 
between the parties, & a memorandum ! 
was drawn up by deft. & signed by 
both : *• Work to be completed to put 
wharf into good repair ; two stringers, i 
& one stringer to be put Into place ; all I 
that part of wharf not planked to be ■ 
planked with new plank, He all the 
broken plank or holes to be repaired 
with sound plank." Pltf. signed this * 
memorandum before examining the 
wharf, & on the deft.’s representation 
that it was all right. These repairs • 
were executed, but about a month , 
afterwards the wharf fell in. by reason t 
of the defective state of tno caps on 
widch the stringers rested. : — Held : 
the memorandum did not control or 
modify the covenant. — Bnabk v . 
Bkakd (1871), 21 0. V. 473. — CAN. 


2077 i. Later restrictive words con- 

trolling earlier general words — Covenants 
for title. ] — Where a settlor, in the 
settlement executed on Uie marriage 
of his son. enters into absolute cove- 
nants for title with the father of the 
lady ; A in the sumo deed enters into 
qualified covenants for title to the same 
lands wltii the trustees of the settle- 
ment the latter covenants restrain the 
generality of the former, although 
entered into with different persons.— 
Martyn v. Maonamaha (1843), 2 

Con. A Law. 541. — IR. 

2077 ii. Where 

two covenants — for quiet enjoyment 
A freedom from incumbrances — are so 
connected grammatically, the general 
words of the former are limited A con- 
tracted by the restrictive expressions 
in the latter. — Thompson v . Thompson 
(1871), 6 1. it. Eq. 322. — IR. 
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Sect. 1. — Covenants: Sub-sect. 9, B. (a) Sc (b).] 

(1818), 8 Taunt. 543 ; 2 Moore, C. P. 592 : 129 
E. R. 494. 

Annotation : — Reid. Nind v. Marshall (1819), 1 Brod. & Bing. 

319, 

2085. Restrictive words preceding & follow- 

ing general words— Covenants for title.]— The 
assignor of a lease, covenanted that for Sc not- 
withstanding any act or thing by him done, the 
lease was valid ; & further, that it should be lawful 
for the assignee at all times during the term, 
quietly to enjoy, without the lawful let or inter- 
ruption of the assignor, his exors., administrators, 
or assigns, or any of them, or any other person or 
persons whomsoever, claiming any estate or right 
in the premises, Sc that, clearly discharged by the 
assignor, his heirs, exors., or administrators, from 
all former incumbrances made or suffered by him, 
or by their or either of their acts of privity ; then 
followed a covenant for further assurance by the 
assignor, his exors. Sc administrators, Sc all persons 
whomsoever, claiming under him : — Held : the 
general words in the covenant for quiet enjoyment 
were restrained by the restrictive words in the 
covenants for title Sc further assurance, which 
preceded Sc followed it, Sc therefore such covenant 
was confined to the acts of the covenantor Sc those 
claiming under him. — N ind v. Marshall (1819), 

I Brod. Sc Bing. 319 ; 3 Moore, 0. P. 703 ; 129 
E. It. 746. 

Annotations Reid. Young v. Ralueock (1849), 7 C. B. 

310 ; DaVld v. Sabin, 11893] 1 Ch. 523. 

2086. Covenants for payment of 

money.] — The directors of a railway co. entered 
.into a deed with A. B. whereby, in consideration 
that A. B. would use his influence in favour of that, 
railway co., Sc would oppose a rival co., it was 
agreed that if the first mentioned co. should obtain 
an Act, A. B. was to receive a certain sum for his 
land. Secondly, if the rival co. should obtain an 
Act, A. B. was to receive a certain other sum ; 
then followed a proviso that either party should 
be at liberty to determine the deed by notice ; 
immediately following the proviso, a tliird event, 
viz. the amalgamation of the two cos., was con- 
templated & provided for. Neither of the two 
first events happened, & notice was given by the 
directors to determine the deed. The tliird event 
happened : — Held : the proviso was part of the 
amalgamation clause, & was qualified by it. — 
Lindsey (Earl) v. Capper (1848), 2 Exch. 801 ; 

II L. T. O, S. 514 ; 154 E. K. 715, Ex. Ch. ; affd. 
8. O. sub nom. Capper v. Lindsey (Earl) (1851), 

3 II. L. Cas. 293, 11. L. 


(h) Covenants having different Objects . 

Sce 9 generally , Sale of Land. 

2087. General rule.] — Smith v. Compton, No. 
2095, post. 

2088. .] — I cannot accede to the argument 

that, by reason of expressions contained in the 
first covenant in a deed of dissolution, a construc- 
tion of a similar kind is to be put upon a different 
clause, in which there are no such expressions, Sc 
in which pltf . neither was nor could be a covenantor, 
but was simply a covenantee (Kniuht-Buuce, 
V.-C.). — Wilmer v. Curkey (1848), 2 Be G. Sc Sm. 
347 ; 11 L.T. O. S. 491 ; 12 .lur. 847 ; 64 E. R. 156. 
Annotations : — Reid. Bercaford r. Browning (1875), 1 Cli. I). 

30. Mentd. Crossley v. Dobson (1848), 2 De CL & Sm. 486. 

2089. Qualification limited to particular covenant 
— Covenant for title — Sc quiet possession.] — Tren- 


chard v. Hoskins (1628), Iitt. 203 ; Win. 91 ; 
124 E. R. 208. 

Annotations : — Consd. Howell v. Richards (1809), 11 East, 

633. Retd. Gainsford v . Griffith (1667), 2 Keb. 201 ; 

Browning v. Wright (1799), 2 Bos. & P. 13 ; Sicklemore 

v. Thistleton (1817), 0 M. & S. 9. 

2090. .] — Gainsford v. Griffith 

(1667), 2 Keb. 76, 201, 213 ; 1 Saund. 51, 58 ; 84 
E. R. 49, 125, 133 ; sub nom . Gamsford v. Griffith, 
1 Sid. 328. 

Annotations : — Consd. Browning v. Wright (1799), 2 Bos. & P. 

13 ; Nind v. Marshall (1819), 1 Brod. Sc Bing. 319. Refd. 

Crayford v. Crayford (1628), Cro. Car. 106 ; Barton v. 

Fitzgerald (1812), 15 East, 530 ; Foord v . Wilson (1818), 

2 Moore, C. P. 592 ; Line v. Stephenson (1838), 4 Bing. 

N. C. 678. Mentd. Scot v. Schawrtz (1739), 2 Com. 677 ; 

Hankin r. Broomhead (1804), 3 Bos. & P. 607 ; Webb v. 

James (1841), 11 L. .T. Ex. 38 ; Branscombe v. Scarbrough 

(1844), 0 Q. B. 13 ; Betts v. Burch (1859), 28 L. J. Ex. 

267 ; Osborne v. Eales (1862), 2 Moo. P. C. C. N. S. 100 ; 

I Preston v. Dania (1872), 42 L. J. Ex. 33. 

2091. .] — If I covenant that I 

have a lawful right to grant, Sc that you shall 
enjoy notwithstanding any claiming under me ; 
these are two several covenants, & the first is 
general & not qualified by the second (Hale, O..T.). 
— Norman v. Foster (1673), 1 Mod. Rep. 101 : 
86 E. R. 764. 

Annotations : — Refd. Foster v. Pierson (1792), 4 Term Rep. 

617 ; SimonB v Farreii (1834), 1 Bing. N. C. 272 ; Line v. 

Stephenson (1838), 4 Bing. N. C. 678. 

2092. .J — Releasors covenanted 

that for Sc notwithstanding any act, etc., by them 
or any or either of them done to the contrary, they 
had good title to convey certain lands in fee ; <fe 
also, that they or some or one of them, for Sc not- 
withstanding any such matter or tiling as afore- 
said, had good right Sc full power to grant, etc. ; 
Sc likewise that the releasee should peaceably & 
quietly enter, hold, & enjoy the premises granted, 
without the lawful let or disturbance of the 
releasors or their heirs or assigns, or for or by any 
other person or persons whatsoever : — Held : the 
generality of the covenant for quiet enjoyment 
against the releasors & their heirs, Sc any other 
person or persons whatsoever, was not restrained 
by the qualified covenants for good title & right 
to convey, for Sc notwithstanding any act done 
by the releasors to the contrary. — Howell v. 
Richards (1809), 11 East, 633 ; 103 E. Ii. 1150. 
Annotations: — Consd. Nind v. Marshall (1819), 1 Brod. Sc 

Bing. 319. Refd. Foord v. Wilson (1818), 2 Moore, C. 1*. 

592 : Line v. Stephenson (1838), 6 Scott, 447 ; McKay v. 

McNally (1879), 41 L. T. 230 ; Baynes v. Lloyd, 11895J 

1 Q. B. 820. 

2093. .] — The assignor in a deed 

of assignment of a lease, after reciting the original 
lease granted to another for the term of ten years, 
which by mesne assignments had vested in him, Sc 
that pltf. had contracted for the absolute purchase 
of the premises, bargained, sold,, assigned, trans- 
ferred, Sc set over the same to pltf., for Sc during 
all the rest, etc., of* the said term of ten years in 
an ample maimer as the assignor might have held 
the same, subject to the payment of rent Sc per- 
formance of covenants ; Sc then covenanted that 
it was a good Sc subsisting lease, valid in law, in Sc 
for the said premises thereby assigned, Sc not 
forfeited, etc., or otherwise determined, or become 
void or voidable ; — Held : the generality of this 
covenant for title, which was supported by the 
recital of the bargain for an absolute term of ten 
years, was not restrained by other covenants 
which went only to provide for or against the acts 
of the assignor himself, or those who claimed under 
him ; such as a covenant for quiet enjoyment. — 


PART IV. SECT. 1, SUB-SECT. 9.— 
B. <b). 

b. Qualification limited to par- 


ticular covenant — Covenant to renew 
lease — & quiet possession .] — An un- 
qualified covenant to renew is not 
qualified by a covenaut for quiet en- 


joyment, the covenants not being con- 
nected with each other. — Kkax v. 
Strong (1845), 9 I. L. R. 74.— IR. 
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Barton v. Fitzgerald (1812), 16 East, 580 ; 104 
E. B. 944. 

Annotations .— Reid. Foord t>. Wilson (1818), 8 Taunt, 543 ; 
Nind v . Marshall (1819), 1 Brod. & Bin*. 319 : Line v. 
Stephenson (1838), 4 Bin*. N. C. 678 ; Magnhiid S.S. v. 
McIntyre, [1920] 3 K. B. 321. 

2094. .] — Nind i\ Marshall, 

Iso. 2085, ante, 

2095. .] — A covenant which is 

unqualified in itself Sc unconnected with one that 
is qualified, is not controlled or restrained by the 
latter but is a general covenant. 

By indenture, reciting a power vested in A. B. 
to dispose of certain premises & that C. D. had 
contracted to purchase them, A. B. appointed Sc 
conveyed them to the use of 0. D., his heirs, etc., 
& covenanted that the power in A. B. was then in 
force & not executed ; & also that he, A. B., then 
had in himself, good right, title power & authority 
to limit & appoint & to grant, bargain, sell, etc., 
the premises to the said uses ; Sc further that the 
premises should be held & enjoyed to the said uses 
without the let or interruption of A. B. or any 
claiming under or in trust for him ; & also for 
further assurance by A. B. & all so claiming : — 
Held : the second covenant was absolute, for good 
title against all persons & not to be qualified by 
reference to the other covenants. — Smith v, 
Compton (1831), 3 B. & Ad. 189 ; 1 L. J. K. B. 43 ; 
110 E. R. 71 ; subsequent proceedings , 3 B. & Ad. 
407. 

Annotations : — Reid. Line v. Stephenson (1838), 4 Bing. N. C. 
(178; Young r. Raincock (1819), 7 C. B. 310. Mentd. 
Broom v. Hall (1859), 7 C. B. N. S. 503 ; Gray r. Lewis, 
Parker v. Lewis (1873), 8 Ch. App. 1035 ; G. W. By. u. 
Fisher, 11905] 1 Ch. 310. 

2096. .| — The declaration in an 

action by the exors. of a covenantee, after setting 
out the covenant for quiet- enjoyment, assigned a 
breach of tliat covenant Sc then set out a recovery- 
in ejectment & an eviction by due process of law : — 
Held : the generality of the terms of the covenant 
for quiet enjoyment was not restricted by the 
introductory words of the covenant- for title. — 
Young v, Raincock (1810), 7 C. B. 310; 18 

L. J. C. I\ 103 ; 13 L. T. O. 8. 401 ; 13 .»ur. 539 ; 
137 E. It. 124. 

Annotations : — Mentd. Stroughil] v. Burk (1850), 11 y. B. 
781 ; Wiles r. Woodward (1850), 5 Kxch. 557 ; Norman 
v. Mitchell (1854), 5 He G M. Sc G. 048. 

2097. Bond for value of land.] — (Jit ay- 

ford v. ( 'RAYFORD (1028), Cro. Car. 100; 79 E. R. 
095. 

Annotation : Reid. Nervin v. Mnnns (1082), 3 Lev. 40. 

2098. .j - Hughes v. Bennet 

(1039), Oo. Car. 495 ; 79 E. R. 1028. 

2099. Covenant to leave premises repaired — 

A to repair during tenancy.] — Anon. (1022), 2 
Roll. Rep. 250 ; 81 E. It. 780. 

2100. & to repair on notice given.; - 

If a lessee covenant to leave premises in repair at 
the expiration of the term, & also that the lessors 
might direct the lessee to complete the repair, by 
giving six months’ notice in writing ; — Held : 
these are two distinct & separate covenants, the 
former of which is not qualified by the latter. — 
Wood v. Day (1817), 7 Taunt. 040 ; 1 Moore, C. P. 
389 ; 129 E. R. 257. 

Annotations: — Folld. Doe d. Morccraft v. Meux (1825), 7 
Dow. & Ky. K. B. 98. Consd. Baylis v, Le Gros (1858), 4 
a B. X. S. 537 

2101. Covenant to repair generally — & to 

repair on notice given.] — Covenants to repair 
generally, & to repair within three months after 
notice in writing are independent covenants. — 
Doe d. Morecraft v . Meux (1825), 4 B. & C. 
600 ; 7 Dow. Sc Ry. K. B. 98 ; 4 L. J. O. 8. K. B. 
4; 107 E.R. 1185. 

Annotations : — Folld. Bajlis v Lc Gros (1858), 4 C. B. N. 8. 
J. — VOL. XVII. 


537. Mentd. Doe d. De Hutson v. Lewis (1836), 0 Ad. & 
El. 277 ; Jones v. Carter (1846), 15 M. Sc W. 718 ; Gregory 
v. Wilson (1852), 9 Haro, 683 ; Croft v. Lumley (1858), 

6 H. L. Cas. 672 ; Dendy t>. Nioholl (1858), 4 0 B. N. S. 
376 ; Few v. Perkins (1807), L. 11. 2 Kxoh. 92 ; Evans V. 
Wyatt (1880), 43 L. T. 176. 

2102. .] — A general covenant to 

repair, Sc further to repair, within three months 
after notice from the lessor, are separate Sc inde- 
pendent covenants ; & a right of re-entry attaches 
for a breach of the former, though no notice be 
given under the latter. — Baylis v. Le Gros 
(1858), 4 C. B. N. S. 537 ; 31 L. T. O. 8. 182 ; 22 
J. P. 482 ; 4 Jur. N. 8. 513 ; 140 E. R, 1201. 
Annotation Reid. Idddy v, Kennedy (1871), L. K. 5 H. L. 

1 34. 

2103. Covenant to pay money received — 

As “ reasonably required.”] — R. v. Points (1029), 
Litt. 101 ; 124 E. R. 158. 

2104. Covenant of title to assign patent — 

Covenant that assignor has not forfeited title.] — 

Covenant by the assignor of certain shares in a 

f )atent-right that he has good right, full power, Sc 
awful authority to assign Sc convey t-ho shares, Sc 
that he has not by any means directly or indirectly 
forfeited any right or authority ho ever had or 
might have had over the same : — Held : the 
generality of the former words of the covenant is 
not restrained by the latter. — Hesse v, Stevenson 
(1803), 3 Bos. Sc P. 505 ; Dav. Pat. Cas. 244 ; 2 
Smith, K. B. 39 ; 127 E. R. 305. 

Annotations : — Consd. Saward v. Anstey (1825), 2 Bing. 519. 
Reid. Lino v. Stephenson (1838), 4 Bing. N. O. 678. Mentd. 
Nias v. Adamson (1819), 3 B. & Aid. 225 ; Bloxam t>. 
Klsco (1825), 1 C. & V. 558 ; Smith t\ Compton (1832), 3 
B. & Ad. 189 ; lie Roberts, 11900] 1 y. B. 122. 

2105. Covenant to pay annuities charged on 

land — Sc to Indemnify vendor.] — In a declaration 
on a covenant- by t-ho vendeo to pay certain 
annuities charged oil the land, & to indemnify the 
vendor against any action, suit-, etc., in respect 
thereof — breach for non-payment of the annuities — 
without alleging that the vendor was thereby 
damnified : — Held : good on demurrer, the former 
covenant not being restrained or qualified by the 
latte?-. — Saward v. Anstey (1825), 2 Bing. 519; 
10 Moore, C. P. 55 ; 3 L. J. O. S. C. P. 03 ; 130 
E. R. 400 ; affd. sub nom. Anstey v, Saward, 4 
L. J. O. S. K. R. 1. 

Annotat ions .-—Reid. Crook v. Latte y (1847), 9 L. T. O. S. 
102; Piggott v. Stratton (JK59), 29 L. J. Ch. 1; lie 
PerklnH, Poyscr v. BoyfttK, 11898] 2 Ch. 182. 

2106. Covenant by assignee to perform 

covenants — & to indemnify assignor.] —Upon the 
assignment of a lease from pltf., the lessee, to deft., 
the latter covenanted with the former, that he, 
deft., his exors., etc., should, so long as he or they 
should bo in possession, pay the lessor the rent 
j reserved ; Sc should observe the co venants in the* lease 
i on the part of the lessee or assignee to be observed, 
& should at all times thereafter indemnify pltf. 
against the rent Sc covenants continued in the 
lease : — Held : the words restricting the first 
| covenant t-o the period of deft.’s possession did 
! not extend to the covenant to indemnify. — Cross- 
field v, Morrison (1849), 7 0. B. 280 ; 0 Dow. Sc 
L. 008 ; 18 L. J. C. P. 135 ; 13 L. T. O. 8. 101 ; 
13 Jur. 505 ; 137 E. R. 114. 

Annotation .-—Mentd. Rutland r. Bagshaw (1850), H Q. B. 
869. 

2107. Covenant to keep public-house In 

proper manner.] — By a lease of a beerhouse the 
leasee covenanted that he would at all times 
during his term keep Sc conduct the house in a 
regular & proper manner in every respect, Sc would 
not knowmglv or willingly do or suffer any act 
whereby the licence might become indorsed, for- 
feited, or the renewal thereof refused, Sc would 
not commit any offence against the licensing laws 

D D 
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Sect . 1. — Covenants: Sub-sect. 9, B. (b) & C.; sub- 
sects . 10, 11 <fc 12.] 

for the time being in force. The lessee sublet the 
house, & the sub-lessee was convicted of permitting 
drunkenness on the premises, & the renewal of the 
licence was in consequence refused. In an action 
by the lessor against the lessee to recover damages 
for breach of covenant : — Held : the first part of 
the covenant was an absolute covenant to keep & 
conduct the house in a regular & proper manner, 
& was not qualified by the subsequent part. — 
Palethorpe v. Home Brewery Co., Ltd., [1906] 
2 K. B. 6 ; 75 L. J. K. B. 555 ; 94 L. T. 871 ; 54 
W. R. 489 ; 22 T. L. R. 505 ; 50 Sol. Jo. 463, C. A. 

C. Qualification by Recital. 

Recitals generally.] — See Part III., Sect. 8, ante. 

Recitals amounting to covenants.] — See Part 
IV., Sect. 1, sub-sect. 2, B., ante. 

2108. General rule.] — Dawes v. Tredwell, 
No. 1743, ante. 

2109. Covenant to pay annuity — Recital of 
source of payment.] — By a deed of separation, after 
reciting an agreement by the husband to allow the 
wife £250 out of his salary as a searcher, the 
husband covenants generally to pay her £250 per 
annum during her life : — Held : the covenant was 
controlled by the recital, & dismissal from the 
office' justified non-payment of the annuity. — 
Hesse v. Albert (1828), 3 Man. & Iiy. K. B. 400. 
Annotation : — Folld. Crouch v. Crouch, [1912] 1 K. B. 378. 

2110. Recital disclosing defect In title — Covenant 
for quiet enjoyment.] — A covenant for quiet enjoy- 
ment given by vendor to purchaser does not 
extend to protect the pur baser from a defect 
of title which the recitals of the deed, in which the 
covenant is contained, were sufficient to disclose. — 
Hunt v. White (1868), 37 L. J. Oh. 326 ; 19 L. T. 
141 : 16 W. R. 478. 

Annotation: — Overd. Pago v . Mid. lly. f [1894] 1 Oh. 11. 

2111. .] — A covenant for title in the 

ordinary form extends to defects of title appearing 
on the face of the conveyance. — Page v. Midland 
Ry. Co., [1894] 1 Oh. 11 ; 63 L. J. <Jh. 126 ; 70 
L. T. 14 ; 42 W. R, 116 ; 38 Sol. Jo. 41 ; 7 R, 24, 
C. A. 

Annotations : — Consd. G. W. Uy. v. Fisher, [1905] 1 Ch. 310. 

Refd. May v. Platt, [1900J 1 Ch. 616. Mentd. Marten o. 

Whale, [1917] 1 K. B. 544. 


Sub-sect. 10. — Several, Joint, and Joint and 
Several Covenants. 

See Contract, Vol. XII., pp. 24-33, Nos. 28-104 ; 
Bonds, Vol. VII., p. 192, Nos. 320 et seq . 

Bills of Exchange, Promissory Notes, & 
Negotiable Instruments, Vol. VI., p. 49, Nos. 
365 et seq. ; Bills of Sale, Vol. VII., pp. 3 et seq. 


Sub-sect. 11. — Dependent and Independent 
Covenants. 

See Contract, Vol. XII., pp. 413-426, Nos. 
3331-3421. 


Sub-sect. 12. — Covenants with a Penalty. 

See , generally , Injunction ; Specific Perform- 
ance. 

Whether sum liquidated damages or penalty.] — 

See Damages, pp. 136-153, Nos. 433-546, ante. 

2112. Covenant to pay sum of money — Penalty 
for smaller sum — Covenantor may sue for larger 
sum.] — Ingledew v. Cripps (1702), 2 Ld. Raym. 
814 ; 92 E. It. 43 ; sub nom. Incledon v. Crips, 
2 Salk 658 ; s'lib nom. Grips v. Ingledew, Holt, 
K. B. 200 ; 7 Mod. Rep. 87. 

Annotations : — Refd. Ex p. Tindal (1832), 8 Bing. 402. 

Mentd. Buckley v. Kenyon (1808), 10 East, 139 ; Mills v. 

FunneJl (1824), 2 B. & G. 899 ; Simmons v. Wood (1843). 

5 Q. B. 170. 

2113. Whether covenantor can elect to break 
covenant.] — A purchaser has no right to say that 
he will put an end to the agreement, forfeiting 
his deposit (Lord Eldon, C.). — Crutchley v. 
Jerningham (1817), 2 Mer. 502 ; 35 E. R. 1032, L. C. 

Annotation Refd. Greenwood v. Turner (1891), 39 W. R. 

315. 

2114. .] — It is said, that not having settled 

the estate as it was recited he should do, he had 
elected to abide by the former alternative ; & 
that such actual election was proof of his intention 
to elect. Now, that* point will depend on the 
question, how this instrument is to be construed, 
& whether it is to be considered an agreement to 
settle the property, or a bond to pay so much money 
in case he should not so settle it. The ct. must, 
in all cases look to the primary intention of the 
parties, as it may be gathered from the instrument 
(Graham, B.). — Roper v. Bartholomew (1823), 
12 Price, 797 ; 147 E. R. 880. 

2115. .] — The doctrine of this ct. is that, 

wherever there is a distinct agreement that a tiling 
shall be done, whether it be the conveyance of an 
estate, the relinquishment of a right, the payment 
of an annual sum, or the payment of a sum in- 
definite in amount, there, notwithstanding the 
agreement, appeal’s in the form of a bond with a 
penalty, the ct. will consider that the recital in 
the condition of the bond is evidence of the agree- 
ment, & will not limit the relief it gives to the 
amount of the penalty (Nhadwell, V.-C.). — 
Jeudwine v. Agate (1829), 3 Sim. 129 ; 57 E. R. 
948. 

2116. .] — J. S. agreed by deed to sell to M. 

part of a piece of land laid out for building. The 
agreement contained a stipulation that if either 
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c. Covenant by grantee not to sell — 
Recital that sale to “ grantees their 
heirs & assigns for railway purposes.”] 
— Pitt, sold land to E. & 8., tne deed 
containing a recital that pltf. had 
agreed to sell the land to E. & 8., their 
heirs & assigns, for railway purposes. 
The covenant was that E. & 8., for 
themselves, their heirs Sc assigns, 
covenanted with pltf. that they, their 
heirs or assigns, would, in the event 
of their disposing of or conveying 
said land, immediately pay to pltf. the 
further sum of 9500. E. Sc 8. sold Sc 
conveyed the land to a co. In an 
action to recover 9500 for the breach 
of covenant not to sell : — Held : the 


covenant was controlled by the recital. 
— Quart v. Eagkr (1909), 18 O. L. R. 
181 ; 12 O. W. R. 735.— CAN. 

PART IV. SECT. 1, SUB-SECT. 12. 

2113 i. Whether covenantor can elect to 
break covenant. }— Deft, agreed to serve 
pitfs., with special stipulations as to 
not serving customers ou his own 
behalf, & in case of breach he would 
forfeit 950 .—Held : this did not en- 
able deft., on payment of the 950, to 
do the prohibited acts. — Tokooto 
Dairy Co. v. Gowans (1879), 26 Gr. 
290.— CAN. 

2113 it. .) — The general rule of 

equity is, that if a thing he agreed upon 
to be done, though there is a penalty 
1 annexed to secure its performance, yet 


the very tiling itself must bo done. 
8o if a mau covenant to abstain from 
doing a certain act, & agree, that if he 
do it, he will pay a sum of money ; it 
would seem that he will be compelled 
to abstain from doing that act. Sc, 
just as in the converse ease, he cannot 
elect to break his ^engagement by 
paying tor his violation of the con- 
tract. — Frenoii v. Macabk (1842), 2 
Dr. Sc War. 269.— IR. 

2113 iii. .] — When a penalty is 

imposed for an act which a party has 
covenanted not to do, relief will not 
be granted in equity against an action 
for the penalty, if the party persists in 
the breach. — Gerrard v. O'Reilly 
(1843), 2 Con. Sc Law. 165 ; 3 Dr. Sc 
War. 414.— IR. 
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party should break any of the covenants, the party 
so offending should pay £100 as liquidated damages. I 
Semble : an agreement to pay liquidated damages 
for doing a certain act does not preclude the remedy 
by injunction, unless the construction of the con- 
tract be that the party is to be at liberty to do the 
act on payment of a certain sum. — Coles v. Sims 
(1854), 5 De G. M. & G. 1 ; 2 Eq. Rep. 951 ; 23 
L. J. Ch. 258 ; 22 L. T. O. S. 277 ; 18 Jur. 083 ; 

2 W. R. 151 ; 43 E. R. 768, L. JJ. 

Annotations : — Reid. Howards. Woodward (1864), 29 J. P. 3 ; 
Genera] Accident Assce. Corpn. v. Noel, [1902] 1 K. B. 
377. Mentd. Child v. Douglas (1854), Kay, 500 ; John- 
stone v. Hall (1856), 2 K. 8c J. 414 ; Western v. Macdermott 
(1866), 2 Ch. App. 72 ; Tulk v. Metropolitan Board of 
Works (1867), 8 B. & S. 777 : Keates v. Lyon (I860), 

4 Ch. App. 218 ; Cornwall v. Hawkins (1872), 20 W. IL 
653 : Luker r. Dennis (1877), 26 W. R. 167 ; ltonals v. 
Cowlishaw (1878), 9 Ch. D. 125; Patman v. Harland 
(1881), 17 Ch. 1). 353 ; Nottingham Patent Brick & Tile 
Co. v. Butler (1885), 15 Q. B. D. 261 ; Russell i>. Watts 
U885), 55 L. J. Ch. 158; Sheppard v. Gilmore (1887), 
57 L. J. Ch. 6 ; Mackenzie r. Childers (1889), 43 Ch. D. 
265 ; Rogers v. Hoscgood, f 1900] 2 Ch. 388 ; Holloway 
v. Hill. [1902] 2 Ch. 612 ; Brigg t\ Thornton (1903), 73 
L. J. Ch. 301. 

2117. .] — Where the doing of any part icular 

act is secured by a penalty, a et. of equity is, in 
general, anxious to treat the penalty as being 
merely a mode of securing the due performance of 
the act contracted to be done, & not as a sum of 
money really intended to be paid. On the other 
hand, it is certainly open to parties who are enter- 
ing into contracts to stipulate that, on failure to 
perform what has been agreed to be done, a fixed 
sum shall be paid by way of compensation (Loud 
Oranworth, C.).— Ranger v. Great Western 
Ry. Co. (1854), 5 II. L. Cas. 72 ; 24 L. T. O. S. 
22 ; 18 Jur. 795 ; 10 E. R. 824, II. Jj. ; previous 
proceedings (1843), 3 Ry. 8c Can. Cas. 298. 
Annotations : — Refd. Scott r. Liverpool Corpn. (1858), 3’ 

De G. & J. 334 ; Thornhill v. Neats (I860), 8 C. 13. N. S. 
831 ; Stegmuun v. O’Connor (1899), 81 L. T. 627. Mentd. 
Waring v. Manchester, Sheffield & Lincolnshire lty. (1849), 

7 Hare, 482 ; South Wales Ry. v. Wythos (1854), 1 K.&J. 
186 ; lie London 8c Birmingham & Buckingham sldro Ry., 
Ex p. Curzon (1857), 6 \V. R. 141 ; lie- Royal British 
Bank, Nieol’s Case (1839), 3 De G. & J. 387 ; Pawley v. 
Turnbull (1861), 3 Gift. 70; New Brunswick & Canada 
Ry. v. Conybcare (1.862), 9 H. L. Cas. 711 ; Thames Iron 
WorkH Co. r. Royal Mail Steam -Packet Co. (1862), 13 
C. B. N. S. 358 ; Hill v. South Staffordshire Ry. (1865), 
12 L. T. 63; Wildes r. Russell (1866), Har. & Until. 
689 : Western Bank of Scotland v. Addle, Addle r. 
Western Bank of Scotland (1867), L. R. 1 Sc. 8c Dlv.' 145 ; 
Phillips r. Eyre (1870), L. R. 6 Q. B. 1 ; Mockay v. (Com- 
mercial Bank of New Brunswick (1874), L. R. 5 1*. (’. 
394 ; Taff Vale lty. v. Amalgamated Soc. of Railway 
Servunts, 1 1901] A. <!. 426 ; Poster 8c UlckRoo v. Hastings 
Corpn. (1903), 87 L. T. 736; Lodder r. Slowey, 1 1904 j 
A. C. 442. 

2118. Whether penalty recoverable In addition 
to injunction or specific performance.] — Upon an 
aijpln. for an injunction to restrain the breach of 
an agreement, the ct. ordered the motion to stand 
over, with liberty for pltf. to take proceedings at 
law. Eltf. thereupon brought his action, 8c 
recovered a sum of £500, by way of liquidated 
damages, in then renewed his appln. for an in- 
junction. The ct., under these circumstances, 
refused to interfere. — Sainter v. Ferguson (1849), 
1 Mac. & G. 280 ; 1 II. & Tw. 383 ; 19 L. J. Ch. 
170 ; 14 L. T. O. S. 217 ; 14 Jur. 255 ; 41 E. R. 
1275, L. C. 

Annotations: — Folld. Carnes v. Nisbctt (1862), 7 H. & N. 
778 ; Young e. Chalkley (1867), 16 L. T. 286; General 
Accident Assce. Corpn. «. Noel, [1902] 1 K. B. 377. Reid, 
Thornton v. Kendall (1863), 1 New Rep. 391 ; Gent v. 
Harrison (1893), 69 L. T. 307. 

2119. .] — Pltf. agreed to hire as his assistant 

in the practice as a surgeon 8c apothecary 8c deft, 
agreed to serve him for one month 8c so on from 
month to month until either party should give 
to the other a calendar month’s notice of his 
intention to determine the agreement at a certain 


salary, 8c in consideration of the premises 8c erf 
the agreement for hiring deft, agreed that he would 
not practice within the distance of 5 miles from 
0. without the consent in wilting of pltf. under a 
penalty or penal sum of £100 to bo recoverable 
by pltf. as 8c for liquidated damages the sum of 
£100 having been specified by the parties as the 
amount to be paid 8c recoverable by pltf. against 
deft, for the breach or non-observance of the 
last-mentioned clause. Pltf. having ^ recovered 
£100 damages ; — Held : he was not entitled to an 
injunction to restrain deft, from practising within 
the prescribed distance since upon the true con- 
struction of the agreement the £100 was liquidated 
damage which the parties had agreed should be 
paid as an equivalent for so practising. — Carnes 
v. Nesbitt (1862), 7 II. & N. 778 ; 31 L. J. Ex. 
273 ; 158 E. R. 682. 

Annotations Could. Young v. Clialkloy (i««J)» 16 J± 

286. Reid. Gent v. Harrison (1893), 69 L. T. 307. Mentd. 

Bilke v!l. C. & D. Ry. (1864), 3 11. 8c C. 95 ; Stiles v. 

Ecclestone (1903), 88 L. T. 294. 

2120. .] — An agreement was entered into 

between pltf. 8c deft., that in consideration of pltf. 
taking deft, into his employ, the latter undertook 
to abstain from carrying on business witliin two 
miles of pltf .’s place of business. There was a 
proviso that £20 should be the penalty for a 
breach of the agreement. 

In an action upon the agreement, with a prayer 
for injunction, judgment by default, the damages 
were assessed at £20 : — Held .* whether the sum 
assessed by the jury was in the nature of a penalty 
or liquidated damages, the ct*. would not grant an 
injunction. — Young v . Ciialkley (1867), 16 E. T. 
286 ; 15 W. R. 743. 

Annotation. : — Folld. General Accident. Ashco. Corpn. i\ 

Noel, [1902] 1 K. B. 377. 

2121. .| — An assurance co. appointed an 

agent, 8c by the terms of the agreement between 
them it was provided that in the event of the agent 
ceasing to act for the co. he should not give in- 
formation as to the co.’s connections, or interfere 
direct] y or indirectly with their business, or repre- 
sent any other co. doing similar business, within 
a radius of fifty miles from the headquarters of 
his agency for one year from the date of iiis ceasing 
to act, 8c that in case of breach he should pay the 
co. £100 as ascertained 8c - liquidated damages: — 
Held : the co. could not, upon the agent's breach 
of agreement, claim an injunction as well as the 
£100 liquidated damages, but must elect between 
the two remedies. — General Accident Assur- 
ance Corpn. v. Noel, [1902 1 1 K. B. 377 ; 71 
U. J. K. B. 236 ; 86 B. T. 555 ; 50 W. It. 381 ; 18 
T. L. R. 104. 

Annotations : — Conid 

839 ; Davcy v. lit 

Mason v. Provident 

724. Mentd. Stiles I 

2122. .] — A petitioner in a divorce suit 

withdrew his petition on the co-respondent cove- 
nanting not to go within a certain area, 8c paying 
a sum of £3,000 to trustees to be held in trust for 
pltf. in case of a broach of the covenant. The 
co-respondent committed a breach of the covenant, 
8c in an action to restrain the breach, 8c for pay- 
ment of the stipulated sum, contended that the 
covenant was void on the ground of public policy : 
— Held : the defence failed, 8c pltf. was entitled 
to an injunction 8c the £3,000. — Upton v. Hender- 
son (1912), 100 U. T. 839 ; 28 T. E. R. 398 ; 50 

*Annot<$ion ^-Mentd. Denny’s Trustee r. Denny 6c Warr, 

[1919] 1 K. B. 583. 

2123. Enforcement of — By Injunction.] — If a 
man agree not to do an act, 8c enter into a bond 
with a penalty to be forfeited on his doing it, the 

D D 2 
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Sect . 1. — Covenants; Sub-sects. 12, 13, 14, 15 & 10. 

Sect. 2 .] 

penalty is never to be considered as the price for 
doing such act, but the ct. will relieve by injunction, 
until the actual damage sustained shall be ascer- 
tained by an issue. — Hardy v. Martin (1783), 
1 Cox, Eq. Cas. 28 ; 1 Bro. C. C. 419, n. ; 29 E. R. 
1040. 

Annotations : — Reid. Astley v. Weldon (1801), 2 Bob. & P. 

346 ; Wallis v. Smith (1882), 21 Ch. D. 243. 

2124. .] — Bird v. Lake (1863), 1 

Hem. & M. Ill ; 8 L. T. 632 ; 71 E. R. 49 ; sub- 
sequent 'proceedings , 1 Hem. & M. 338. 

Annotations : — Mentd. Smith v. Hancock, [1894] 2 Ch. 377 ; 

Cory v. Harrison (No. 2) (1904), 48 Sol. Jo. 350. 

2125. .] — I quite agree that, notwith- 

standing penalties being affixed to a contract, the 
ct. can grant an injunction, & that those words 
are not sufficient as a general rule to prevent the 
ct. doing so (Ciiitty, L.J.). — Robinson & Co., 
Ltd. v. Bbuer, [18981 2 Ch. 451 ; 07 L. J. Ch. 
044 ; 79 L. T. 281 ; 47 W. R. 34 ; 42 Sol. Jo. 
750. 

Annotations : — Mentd. Chapman v. WcHterby (1913), 58 

Sol. Jo. 50 ; Attwood v. Lamont, 11920] 2 K. B. 146. 

2126. Lease.] — Injunction granted to 

restrain a breach of covenant, secured by forfeiture 
of the lease <fc a penalty. — Barret v. Blagrave 
(1800), 5 Ves. 555 ; 31 E. R. 735 ; subsequent 
proceedings , 0 Ves. 104. 

. Annotations : — Mentd. Shackle v. Baker (180.8), 14 Vch. 468 ; 

DiotrlchRcn v. Cabbnm (1846), 1 Coop. temp. Colt. 72 ; 

Rochdalo Canal Co. v. Kinpr (1851), 2 Sim. N. S. 78; 

Lumley v. Wapcnor (1852), 1 Dc G. M. & G. 604. 

2127. Sale of Land.] — Coles v. 

Sims, No. 2110, ante. 

2128. Restraint of trade or professional 

practice.] — A surgeon at W., upon taking an assist- 
ant, required him to give his bond, in a penalty, 
not to practice at W. Afterwards he discharged 
the assistant, who thereupon commenced practice 
at W. The surgeon then filed a bill to restrain 
him, to which deft, demurred. The ct. overruled 
the demurrer, holding that, notwithstanding the 
pecuniary penalty, pltf. was entitled to a remedy 
m equity. — Fox v. Scard (1803), 33 Beav. 327 ; 
55 E. R. 394. 

2129. .j — A bond which recited 

an agreement to give a bond not to practice within 
a certain locality, was conditioned on the payment 
of £1,000 as & for liquidated damages, if the 
obligor should so practice ; — Held : the ct. has 
power to grant an injunction to restrain the 
obligor from so practising. — Howard v. Wood- 
ward (1804), 5 New Rep. 8 ; 31 L. J. Ch. 47 ; 11 
L. T. 414 ; 29 J. P. 3 ; 10 Jur. N. 8. 1123 ; 13 
W. R. 132. 

Annotations : — Consd. General Accident Assce. Oorpn. r. 

Noel, 11902] 1 K. B. 377. Reid. London & Yorkshire 

Bank v. Prltt (1887), 66 L. J. Oh. 987 ; Dcwcs r. Fitch, 

11920] 2 Oh. 159. 

2130. .] — Pltf., a surgeon, en- 

gaged deft, to assist him in his practice, the en- 
gagement being terminable at the will of either 
party. Subsequently deft, executed, at the request 
of pltf., a bond, which was conditioned to be void 
if deft, should not practice within certain limits, 
but which contained no express agreement on the 
part of pltf. to continue deft.’s employment. 
Heft, remained in pltf.’s employment for about 
three months afterwards, & was then dismissed. 
He subsequently commenced practising within 
the prescribed limits, & a suit was instituted to 
restrain him from so doing : — Held : pltf. was 
entitled to an injunction. — Gravely v. Barnard 


(1874), L. R. 18 Eq. 518 ; 43 L. J. Ch. 059 ; 30 
L. T. 883 ; 39 J. P. 20 ; 22 W. R. 891. 

Annotations : — Consd. London & Yorkshire Bank v. Pritt 

(1887), 56 L. J. Ch. 087. Mentd. Davies v . Davies (1887), 

36 Ch. D. 359 ; Hood & Moore’s Stores v . Jones (1899), 

81 L. T. 169 ; Re Weston, Davies v . Tagart, [1900] 2 Ch. 

164. 

2131. .1 — A covenant not to 

carry on, or be concerned in carrying on, either 
directly or indirectly, the business of a saddler, 
or sell any goods in any way connected with that 
trade within a distance of ten miles from C. under 
a penalty of £100, to be paid by way of liquidated 
damages for every such offence is broken by 
selling goods as a journeyman in the employment 
of a person carrying on the particular trade in C. ; 
& the breach will be restrained by injunction. — 
Jones v. Heavens (1877), 4 Ch. D. 630 ; 25 W. R. 
400. 

2132. By specific performance — Marriage 

settlement.] — N andike v. Wilkes (1716), Gilb. Ch. 
114 ; 25 E. R. 80. 

2133. .] — Under a marriage 

settlement tenant for life, with remainder to his 
first & other sons by his wife F., in tail, with 
remainder to himself in fee, had power to grant 
leases for 99 years in possession at the most im- 
proved rent under an indenture of lease to be 
executed with certain formalities. 28 years after 
the marriage, the wife still living, & there being 
no issue of the marriage, the husband gave a bond 
conditioned for the granting a lease for 99 years, 
at a rent of £20 per annum , upon the expiration of 
a subsisting lease. As soon as the subsisting lease 
determined, the obligee of the bond entered into 
possession, & for som« years paid a rent of £20 : — 
Held : the representatives of the obligee were 
entitled to a decree for specific performance of the 
agreement contained in the bond. — Butler v. 
Powis (1845), 2 Coll. 150 ; 5 L. T. O. S. 303 ; 9 
Jur. 859 ; 03 E. R. 679. 

Annotation : — Mentd. Mooro v. C^lonch (1875), 34 L. T. 13. 

2134. Lease.] — A lessee covenants not 

to dig up a particular part of the demised premises 
for raising sand, gravel, etc., under the penalty of 
£100 per acre. He breaks this covenant, & 
thereupon the lessor files a bill for an injunction ; 
on affidavit of the waste committed, t he injunction 
is granted till answer & further order : after the 
answer put in, a motion is made to dissolve the 
injunction, & upon showing cause, deft, consented 
to appear & plead to an action of debt or trover, 
& to take short notice of trial ; & thereupon the 
injunction is dissolved. But on an appeal, this 
order was discharged, & an injunction granted to 
continue till the hearing of the cause. — L ondon 
(City) v. Pugh (1727), 4 Bro. Pari. Cas. 395 ; 2 
E. R. 208, H. L. 

2135. .] — Deft, contracted to 

grant pltfs. an under-lease of property held by him 
under the C. company, & he covenanted that if 
the C. company refused to grant a licence for that 
purpose, he would pay pltfs. £1,000 by way of 
liquidated damages : — Held : deft, could not 
escape a specific performance by refusing to apply 
for a licence & by paying to pltfs. the £1,000. — 
Long v . Bowring (1804), 33 Beav? 585; 10 L. T. 
083 ; 28 J. P. 720 ; 10 Jur. N. S. 668 ; 12 W. R. 
972 ; 55 E. R. 490. 

2136. Purchase of land.] — A proviso 

in articles for the purchase of an estate that if 
either should break the agreement he should pay 
the other £100; deft.,* on being offered two 
years’ purchase more, accepted it, notwithstanding 
his agreement. Specific performance decreed. — 
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Howard v. Hopkyns (1742), 2 Atk. 371 ; 26 E. R. | 
624, L. C. 

Annotations Mentd. Wall r. Stubbs (1S15), 1 Madd. 80 ; | 
Roper v. Bartholomew (1823), 12 Price, 797. 

See, further, Bonds, Vol. VII,, p. 252, Nos. 948- 
954. | 

Where penalty is Increase of rent.] — See ! 
Agriculture, Vol. II., pp. 19, 24, 99, Nos. 107- j 
113, 142-145, 794 ; & Landlord & Tenant. 

In contracts by local authorities.] — See Local j 
Government. I 


Sub-sect. 13. — Covenants operating by way 
op Assignment or Release. 

Assignment ot after-acquired property.] — Sec 

Bills op Sale, Vol. VII., pp. 118-124, Nos. 080- 
7 00 ; Mortgages ; Settlements. 

Covenant not to sue — Whether operating as In 
release.J — See Bonds, Vol. VII., p. 232, Nos. 744- 
750 ; Bankruptcy, Vol. V., pp. 1080, 1159, 1100, 
1109, 1191, Nos. 8891-889 3, 9391-9397, 9400- 
9407, 9404, 9018-9020 ; Contract, Vol. XII., 
p. 510, Nos. 4200-4200. 


Sub-sect. 14. — Enforcement of Covenants. 

See Bonds, Vol. VII., p. 252, Nos. 917 ci seq. ; 
Damages; Injunction; Specific Perform an ck. 

Statute of Limitations.] — See Limitation of 
Actions. 

Particular covenants.] —Sec Titles passim . 


Sub-sect. 15. — Discharge of Covenants. 

See , generally , Contract, Vol. XII., pp. 437 
cl seq . 

2137. By death of covenantor — Where covenantee 
heir.] — A covenant, though good in its creation, 
may be extinguished afterwards by the deatli of 
the covenantor, to whom the covenantee was heir. 
— Mudge v. Mijdge (1719), 1 Com. 332 ; 92 E. U. 
1098. 

Discharge of contract made by deed.] See Con- 
tract, Vol. XII., pp. 351-353, Nos. 2915-2937. 


Sub-sect. 10. — Particular Covenants. 

Covenant to do one of two things— Option In ! 
Covenantor.] — See Contract, Vol. XII., pp. 305, ( 
300, 318, 319, Nos. 2515-2531, 2302, 2303. ! 

Joint & several covenants.] — See Contract, ' 
Vol. XII., pp. 24-33, Nos. 28-104. ! 

Dependent & independent covenants.] — See Con- i 
tract, Vol. XII., pp. 413-417, Nos. 3331-3353. I 
Implied covenants.] —See Contract, Vol. XII., i 
pp. 007-028. i 

Agriculture — Covenants of the country.] — See I 
Agriculture, Vol. II., p. 10, Nos. 31-34. | 

Covenants as to trees.] — See Agriculture, 

Vol. II., pp. 98, 99, Nos. 791-803. I 

Arbitration — Covenants to submit to.]- Sec | 
Arbitration, Vol. II., p. 356, Nos. 295-310. i 

Agreements for compulsory purchase.] — See | 
Compulsory Purchase of Land A Compensation, < 
Vol. XI., p. 107, Nos. 447-451. ! 


Assignment, sale & licence of patents.] — See 

Patents. 

Bankruptcy — Covenants by creditor — To forfeit 
claim.j — See Bankruptcy & Insolvency, Vol. 
V., p. 1158, Nos. 9391-9397. 

To indemnify bankrupt.] — See Bank- 
ruptcy & Insolvency, Vol. V., p. 1159, Nos. 
9400-9404. 

To pay insurance premiums.] — See 

Bankruptcy & Insolvency, Vol. IV., p. 301, Nos. 
2820-2830. 

Building contracts.] — See Building & Building 
Contracts, Vol. VII., pp. 338, 347, Nos. 34-37, 
02 - 00 . 

Bonds.] — See Bonds, Vol. VII., p. 190, Nos. 
207-298. 

Charterparties.J — See Shipping & Navigation. 
Covenants running with the land.] — See Land- 
lord & Tenant ; Sale of Land. 

Covenants for title.] — See Sale of Land. 
Covenants to stand seised.] — See Gifts. 
Covenants in charitable bequests.] — See 
Charities, Vol. VIII., pp. 328, 382, Nos. 1105, 
1909. 

Covenants between master & servant.] — See 

Master & Servant. 

Covenants in restraint of trade.] — See Trade & 
Trade Unions. 

Insurance policies.] — See Insurance ; Shipping 
& Navigation. 

Leases. | — See Landlord & Tenant. 

Marriage settlements.] — See Settlements ; 
Husband & Wife. 

Mortgages.] — See Mortgages. 

Partnership deeds & agreements.] —See Part- 
nership. 

Restrictive covenants.] — See Equity ; Sale of 
Land. 

Sale of goods.] —See Sale of Goods. 

Sale of land.J — See Sale of Land. 

Separation deeds.] — Sec Husband & Wife. 
Settlements.] — See Settlements. 

Transfer of stocks & shares & matters relating 
to promotion of companies.] — See Companies; 
Stock Exchange. 

Sec , also, Titles passim . 


Sect. 2. -PROVISOES. 


Proviso for re-entry or forfeiture.] — See Land- 
lord & Tenant. 

2138. Definition.] — Pembrook (Earl) v. Bark- 
ley (1001), Gouldsb. 130; Poph. 110; Cro. Eliz. 
384, 500 ; 75 E. It. 1014. 

Annotations : — Reid. Harrington ?\ Wise (15»6), Cro. Eli*. 
480 ; Cromwel’s Case (1601). 2 Co. Hep. 60 b : Doe d. 
Heimlkcr v. Watt (1828), 8 B. & C. 308. Mentd. Wood- 
ward v. Fox (1691), 2 Vent. 267. 


2139. Qualification implied In.]— The words 
'■ provided always ” are to be considered as words 
of reference to all that haT gone before them. 
They constitute a qualification of the preceding 
limitations. — Martelliv. Holloway (1872), L. It. 
5 II. L. 532 ; 42 L. J. Ch. 20, H. L. 


Annotations /—Reid. lie Mortimer, Gray v. Gray, f 19051 2 
Ch. 602 ; lie Parker, Parker v. Parkin, 11010] 1 Ch. 681 , 
He Stamford & Warrington, Vayno v. O r ey, {1912J l Ch. 
343 ; He Atkinson, Atkinson v. Atkinson, U91 6) I Ch. 91. 
Mentd. Re FothergilPs Estate, Price -Fotherglll t>. Price, 
11903] l Ch. 149 ; He Lewis, Busk v. Lewes, [10181 i Gh. 
308 ; Portman, v. Portraau, 11022] 2 A. C. 473. 
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2140* When amounting to condition — Not where 
coupled with words of covenant & grant.] — Hunt- 
ington (Earl) & Mountjoye’s (Lord) Case 
(1589), 4 Leon. 147 ; Moore, K. B. 174 ; 74 E. R. 
786 ; sub nom . Mountjoy (Lord) & Huntington’s 
(Earle) Case, Godb. 17 ; 5 Co. Rep. 3b; 1 
And. 307. 

Annotations : — Reid. Townshond v. Windham (1750), 2 
Ves. Sen. 1 ; Chetham v. Williamson (1804), 4 East. 469 ; 
Doe d. Hanley v. Wood (1819), 2 B. & Aid. 724. Mentd. 
Harvy v. Thomas (1591), Cro. Bibs. 210 ; Worcester’s 
Case (1605), 6 Co. Rep. 37 a ; Gee v. Freedland (1626), 
Cro. Car. 47 ; R. v. Knowles (1094), 12 Mod. Rep. 55 ; 
Orby v . Mohun (1700), Freem. Ch. 291 ; Scott v. A’Chez 
(1743), Park. 21; Taylor d. Atkyns v. Horde (1757), 

1 Burr. 00 ; Wolferstanv. Lincoln (Bp.) (1703), 2 Wils. 174 ; 
Goodright d. Fowler v. Forrester (1807), 8 East, 552 ; 
Doe d. Bartlett v. Rendle (1814), 3 M. & H. 99 ; Doe d. 
Vaughan v . Meyler (1814), 2 M. 8c S. 276 ; Doe d. Shrews- 
bury v. Wilson (1822), 5 B. & Aid. 363 ; R. v. Trent & 
Mersey Canal Co. (1825), 3 L. J. O. S. K. B. 140 ; Doe d. 
Douglas v. Lock (1835), 2 Ad. & El. 705 ; Deiacherois v. 
Dolaohorois (1804), 4 Now Rep. 501 ; Low Moor Co. v. 
Stanley Coal Co. (1875), 33 L. T. 430 ; Sutherland v. 
Hoathcoto, [1892] 1 Ch. 475 ; He Aldam’s S. E., [1902] 

2 Ch. 46. 

2141. Where relating to estate passed — 

Entailing forfeiture of estate.] — Thomas v. Ward 
(1590), Cro. Eliz. 202 ; 78 E. R. 458. 

2142. Proviso against alienation.] — 

Hympson v. Titterel (1591), 1 And. 207 ; 123 
E. di. 465 ; sub nom . Simpson v. Titterell, Cro. 
Eliz. 242. 

Annotations : — Refd. Pembroke v. Berkley (1595), Cro. Eliz. 
384 ; Oromwel’s Case (1601), 2 Co. Rep. 69 b; Doc d. 
Henniker v. Watt (1828), 8 B. & C. 308 ; Dawson v. Dyer 
(1833), 5 B. & Ad. 684 ; Bastin v. Bidwoll (1881), 18 
Ch. D. 238. 


2143. Bond is substantive & inde- 

pendent.] — Cromwel’s Case, No. 1135, ante. 

2144. “ To have & to hold provided 

always.”] — Anon, (undated), Bro. N. C. 42 ; 73 
E. R. 865. 


2145. “ Provided & it is agreed.”] — 

The words “ provided, & it is agreed etc.” make a 
condition, & not a covenant. — Ueery v . Reason 
(1628), Cro. Car. 128 ; 79 E. R. 713. 

Annotation : — Refd. Brookes v. Drysdale (1877), 3 C. P. I). 52. 

2146. “ It is stipulated & con- 

ditioned.”] — In an agreement enuring as a lease, 
“It is stipulated So conditioned that the lessee 
shall not underlet : — Held : these words created 
a condition, upon a breach of which the lessor 
might maintain ejectment, without an express 
clause of re-entry. — Doe d. Henniker v . Watt 
(1828), 8 B.&C. 30S ; 1 Man. & lty. K. B. 694 ; 
0 L. J. O. 8. K. B. 185 ; 108 E. R. 1057. 


2147 . Proviso enabling lessor to take 

possession.] — Proviso in a lease as follows : “In 
case the lessor shall at any time or from time to 
time during the continuance thereof be desirous 
of having any part of the said piece or parcel of 
land So premises hereby demised delivered up to 
him, So sign three months’ notice in writing, the 
lessee covenants to give up ; So that the lessor 
shall So may take peaceable So quiet possession, 
paying a reasonable & fair compensation in respec^ 
of the moneys which may have been laid out by, 
the lessee in improving the condition of the land* 
given up.” The lessor gave a notice under this 
proviso, containing an otter to pay compensation 
to the lessee “ in respect of any repairs which may 
have been done by you ” So took possession of the 

P remises before the three months had expired. 

n ejectment by the lessee to recover possession : — 
Held : the lessor was entitled under the proviso 
to require possession of the whole of the promises. 

The proviso does not operate by way of covenant 
merely, for it expressly gives the lessor the power 
to take possession (Denman, Q,J.). — Doe d. 
Gardner v . Kennard (1848), 12 Q. B. 244; 11 
L. T. O. 8. 63, 288 ; 12 Jur. 821 ; 116 E. R. 860. 
Annotation : — Retd. Liddy v . Kennedy (1871), L. R. 5 H. L. 
134. 

2148. Dependent on intention of parties.] — 

Birchall v . Smethurst (1722), Bunb. 114; 145 
E. R. 615. 

2149. When amounting to a covenant — If 
qualified.] — Archdeacon v . Jennor (1598), Cro. 
Eliz. 604 ; 78 E. R. 847. 

2150. .] — Cromwel’s Case, No. 1135, ante . 

2151. Proviso containing words “it is 

agreed” — Following covenant to repair.] — Holder 
v. Tayloe (1615), 1 Roll. Abr. 518. 

Annotations Consd. Thomas v. Cadwallador (1744), Willes, 
496 ; Miles v. Tobin (1868), 16 W. R. 465 ; Westacott v. 
Hahn, [1917] 1 K. B. 605. Refd. Pordage v . Cole (1609), 
1 Hid. 423 ; Cloake e. Hooper (1673), Freem. K. B. 122 ; 
Line v. Stevenson (1838), 1 Arn. 294; Monypoimy v. 
Monypenny (1858), 4 K. & J. 174. Mentd. Adams v. 
Gibney (1830), 4 Moo. & P. 491 ; Baynes u. Lloyd, [1895] 
2 Q. B. 010. 

2152. .] — Lushford v. Sanders 

(1599), Cro. Eliz. 690 ; 78 E. R. 926. 

2153 . Where equivalent to a promise to 

pay money.] -Clapham v . Moyle (1664), 1 Lev. 
155 ; 1 Keb. 842, 860 ; 83 E. R. 345 ; sub nom. 
Moyl v . Clapham, 1 Keb. 897. 

2154. Dependent on Intention of parties.] — 

Birchall v. Smethurst (1722), Bunb. 114 ; 145 
E. Li. 615. 

2155. Where two separate things agreed to 


PART IV. SECT. 2. 

2140 1. When amounting to condition 
— Not where coupled with words of 
covenant in grant. J — Deft, claimed 
under a deed in too, in which, after the 
habondum, was contained a proviso 
that the conveyance should be void. He 
the estate revert to the grantor, if the 
grantee should make default in per- 
forming tho covenant, thereinafter 
contained. This covenant was, that 
the grantee should cultivate tho laud 
during the life of tho grantor for his 
bonefifc : — Held : tho proviso was void, 
as being inconsistent with the grant. — 
Brown t\ Stuart (1854), 12 U. C. It. 
610.— CAN. 

2140 ii. .] — M. covenanted 

that W. might use water for mann* 
focturiug purposes “ When 8c at all 
times when water is 8c remains in 
said pond sufficient for driving the 
machinery of M. Provided always, that 
when & whenever there is a scarcity 
of water in the mill pond, W. Bhall be 
at liberty to use only so much of the 
w ater as shall be sufficient, to turn one 
water wheel ” ; — Held : M. was en- 


titled to sufficient w r ater to drive his 
mill before deft, could use any ; 8c 
deft, was not by the proviso entitled 
to enough to turn one water wheel. — 
Chaskf. v. Huffman (1807), 27 U. C. R. 
116.— CAN. 

2140 iii. .] — Land vested in 

the Crown was patented to a city 
corpn. with tho following clause in the 1 
patent : “ Provided always, & this ! 

grant is subject to the following con- : 
ditions ; the land shall be dedicated ' 
by the corpn. for the purpose of a 
public park for all time to come •• : — 
Held : the words “ Provided always, & j 
this grant is subject to the following 
conditions,” did not create a con- 
dition aimoxed to the estate granted. — 1 
Kennedy v. Toronto City (1886), 12 1 
O. IX. 211.— CAN. 

2154 i. TTVjcn amounting to a covenant j 
— Impendent on intention of jjarlies if 
qualified .] — A lessee covenanted to j 
build on the domised premises during i 
the term, “ provided always, & it is i 
the true intent Sc meauing of these 
presents 8c- the parties thereunto, that 
at the expiration of the demise the 


buildings erected shall bo paid for at 
the valuation of two indifferent per- 
sons ” : — Held : a covenant to pay. — 
MoFattridoe v. Talbert (1845), 2 
U. C. R. 156.— CAN. 

2154 ii. .] — In 1917 pltf. con- 
voyed a farm 8c some chattels to his 
son. Following tho provisoes iu tho 
conveyance, which was under the Short 
Forms of Conveyances Act, there was 
a provision that the son should not 
Bell or intge. the farm or chattels with- 
out the written consent of the grantor 
8c his wife. In Feb. 1920, the son 
entered into an agreement with M. for 
the sale of tho farm to M. on pltf.'s 
death. Pltf. brought this action to 
have the deed of 1917 declared null & 
void, 8c the son’s rights under it for- 
feited, 8c ter have the agreement with 
M. declared void 8c its registration 
vacated : — Held : the provision against 
selling or mortgaging was not in form 
or in effect a condition upon which the 
conveyance was to become void ; it 
w r as merely a covenant, 8c the only 
remedy for a breach of it was an action 
for damages. — P aul v. Paul (1921), 50 
O. L. R. 211. — CAN. 
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be done — Lease — Proviso for lessor to re-acquire 
land.] — Where in an agreement to demise a 
certain piece of land for a term of years, at a cer- 
tain annual rent, in which there was no clause of 
re-entry, there was the following stipulation, viz, 

“ Sc it is also further agreed Sc clearly understood, i 
that in case the lessor or his heirs, exors., or 
assigns, should want any part of the said land to 
build, or otherwise, or cause to be built, then the 
lessee or his heirs, exors. or assigns, should give 
up that part of the land as should be requested by 
the lessor, by his making an abatement in pro- 
portion to the rent charged, Sc also to pay for so 
much of a fence, at a fair valuation, as he should 
have occasion from time to time to take away, 
by his giving or leaving six months* notice of what 
he intended to do ** : — Held : this only operated ! 
as a covenant, & not in the nature of a condition j 
in defeasance of the estate, so as to entitle the j 
lessor to maintain an action of ejectment. I 

Where an agreement between two parties con- j 
tains a stipulation that certain tilings shall be 
done by each, it is a mere covenant, & not a con- 
dition (Burrough, J.). — Doe d. Willson v. 
Phillips (1824), 2 Bing. 13 ; 9 Moore, C. P. 40 ; 

2 Sj. J. O. 8. 0. P. 103 ; 130 E, R. 208. 

2156. Proviso containing the consideration.] 

— An agreement between deft., who was the oxor., j 
& pllf., who was the widow of a testator, recited j 
that the testator had verbally declared his desire ! 
that his widow should have his dwelling-house*, Sc j 
then proceeded thus, “ now these presents witness, 

& it is hereby agreed Sc declared, that in considera- 
tion of such desire ” deft, would convey the 
dwelling-house to pltf.” provided nevertheless, & j 
it is hereby further agreed Sc declared, that A., I 
pltf., shall pay to B., deft.., the sum of £1 yearly, 1 
towards the ground rent payable in respect of the 
said dwelling-house, & other premises thereto | 
adjoining, Sc will keep the said dwelling-house Sc 
premises in good & tenantable repair : — Held : the 
stipulation as to the payment of the* £1 ground 
rent & the repair was not a mere proviso. Jt con- 
tained the real consideration for deft.’s promise to 
convey the dwelling-house. — Thomas v. Thomas 
(1842), 2 Q. B. 851; 2 Gal. Sc Dav. 220 ; 11 
L. J. Q. B. 104 ; 0 Jur. 045 ; 114 E, H. 330. 

2157. .] — R. Sc W., being seised as tenants ! 

in common of M. & T. farms, & the subsoils Sc 
minerals beneath, by a partition tieed (wherein . 
the agreement of partition was recited, Sc that by j 
the said agreement the coals, mines, veins, etc., j 
should be had Sc taken between them under such ! 
payments, restraints, Sc liabilities as were therein 
mentioned) conveyed to 8. Sc his heirs “ the several ! 
manors, lands, Sc hereditaments therein particularly ; 
mentioned, comprising M. & T. farms, Sc all the ■ 
estate, right, title, interest, use, trust, possession, I 
property, claim, Sc demand whatever, both at ] 
law Sc in equity,** of them, the said It. & W. to 
hold to 8. his heirs Sc assigns for ever, upon the 
trusts therein mentioned ; that is to say, as to M. j 
farm, to the use of W., his heirs Sc assigns for ever ; ! 
Sc as to T. farm, to the use of R., his heirs Sc 
assigns for ever. Provided always, that all ore 
of tin Sc coal mines, etc.. Sc the rents Sc profits of 
all such mines, etc., in or to bo found within the ! 
said premises, should be thenceforth had, received, 

Sc taken, Sc the costs of getting, taking, or carrying ! 
away the same, Sc all trespass Sc damage done in I 
or upon the lands thereby, should be paid Sc borne i 
by R. Sc W., their heirs Sc assigns, equally in such ! 
manner as *f the lands wherein the same are or 1 
should be found had not been divided, etc., but i 
still remained in common between them ; pro- ! 
vided that he or they in whose lands or share of 


such lands minerals might be found, might dispose 
of them, paying the other, his hairs, administrators, 
or assigns, half the profits, Sc that such other might 
employ a banksman in the lands where the minerals, 
etc., might be found in order to have a fair account : 
— Held : under the deed R. Sc W. each took a 
moiety of both the subsoil & surface of the par- 
titioned lands, & the tenancy in common, both as 
to the subsoil Sc surface, Sc the proviso was not 
sufficient to cut down the effect of the previous 
operative words, & was intelligible as a provision 
for working the mines in partnership. — William- 
son v. Bateman (1854), 3 W. R. 110, Ex. Ch. ; 
affg, 8. 0. sub nom, Bateman v . Williamson, 23 
L. T. O. 8. 290. 

2158. Where amounting to a qualification of 
preceding covenant — Covenant to pay rent to one 
person — & on failure of a condition to another.] — 

8cot V, Scot (1587), Cro. Eliz. 73 ; 78 E. R. $33. 

2159. Covenant that another shall pay rent 

— Covenantor to pay after 40 days in arrear.J — 

Incase by pltf. to J. for years of a messuage & 
farm, at. a yearly rent, payable quarterly, Sc J. 
covenants to pay the rent at the clays Sc in manner 
therein mentioned, Sc also to pay interest in case 
the rent should be behind three quarters ; Sc deft, 
covenants that .1. shall at all times during the 
term, well Sc truly pay to pltf. the said rent at the 
respective days, Sc also interest, Sc shall duly 
observe all the? covenants, Sc that in case J . should 
neglect to pay the rent for forty days, deft, shall 
pay on demand : — Held : deft, was not chargeable 
unt.il after forty days & demand made, & pltf. 
having declared generally, assigning for broach, 
rent arrear, & it appearing upon oyer that the 
lease contained tins qualification above stated, the 
breach was ill assigned. — Sioklkmork v. Thistle- 
ton (1817), 0 M. Sc 8. 9 ; 105 E, R. 1140. 

Annotations Consd. Bradford Old Hank v. Sutcliffe, [19181 
2 K. IL 833. Refd. lie Colnughi, Kx p. Marks (1838), 3 
Deao. 133; lie Brown’s Estate, Drown v. Drown, [18931 
2 Ch. 300. Mentd. lloggcU. v. Exloy (1840). 0 Ding. N. C. 
207 ; Macintosh v. Midland Counties Ity. (1845), 14 M. & 
YV. 548 ; Jowet.t tv Spencer (1840), 15 M. & W. 002. 

2160. Covenant by lessee to repair — Pro- 

vided lessor find timber — No words of “ agree- 
ment.**J — Anon, (undated), Bro. N. Cl 42; 73 
E. R. 805. 

2161. .| — Holder v, 

Taylok, No. 2151, ante. 

2162. .] -Westacott v, Hahn, No. 

1990, ante. 

2163. Proviso not to sue for time stated.] — 

1 lefts, agreed to purchase an estate from pltf. 
Sc by deed covenanted to pay the purchase-money 
by instalments at the times Sc subject to the 
provisoes Sc agreements. Sc in I he manner therein- 
after expressed. Provided, that no instalment 
payable pursuant to the covenants should be 
recoverable or capable of being enforced, nor 
should any proceedings for that purpose be com- 
menced until after the expiration of one month 
from the day upon which the same should have 
become payable : — Held : the proviso that no 
action should be brought for a month, did not 
operate merely as a covenant not to sue, but that 
the effect was to extend the period for payment 
for one month, Sc therefore*, no action was main- 
tainable until the month had expired. — Foley 
(Lady) v. Fletcher (1858), 3 H. Sc N. 769; 28 
L J. Ex. 100 ; 33 L. T. O. S. 11; 22 J. P. 819 ; 
5 Jur. N. 8. 342 ; 7 W. R. Ml ; 157 E. It. (178. 
Annotations : — Refd. Horton v, Suyer (I860), 29 L. J. Ex. 
28. Mentd. Direct United States Cable Co. v. Anglo- 
American Telegraph Co. (1877), 2 App. Can. 394 ; City of 
London Contract Corpn. v. Styles (1887), 2 Tax Coe. 239 ; 
Clerical Medical & General Life Assce. Hoc. v. Carter 
(1888), 21 Q. B. D. 339 ; Psalms 6c Hymns Trustees (The 
Baptist) v. Whit well (1890), 7 T. L. II. 164 ; Secretary of 
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Deeds and Other Instruments. 


Sect. 2. — Provisoes .] 

State in Council for India v. Scobel, [19031 A. C. 299 ; 
East Indian Ry. v. Secretary of State for India (1904), 
21 T. L. R. 3 ; Chadwick v. Pearl Life Iimce., [19051 
2 K. B. 607 ; Delarge v . Nugget Polish Co. (1906), 92 
L. T. 682 : East Indian Ry. v. Secretary of State in Council 
of India (1905), 92 L. T. 495 ; Surbiton IT. D. C. v. Cal- 
lender’s Cable & Construction Co. (1910), 8 L, G. R. 244 ; 
Howe v. I. R Comrs., [1919] 2 K. B. 330 ; Jones r. 
I. R. Comrs., [1920] 1 K. B. 711 ; R. v. Income Tax 
Special Comrs., Ex p. Shaftesbury Homes & Aretliusa 
Training Ship, [1922] 2 K. B. 729. 


2164. Proviso that no covenant implied.] — 

A covenant in a lease, followed by the declaration, 
“ There shall not be implied in this lease any cove- 
nant or provision whatever on the part of either 
of the parties hereto,” must be construed as 
qualified & controlled by the declaration. — Eccles 
v. Mills (1898), A. O. 360 ; 67 L. J. P. O. 25 ; 78 
L. T. 206 ; 46 W. R. 398 ; 14 T. L. R. 270, P. C. 


Annotations : — Consd. Re Hughes, Ellis v. HughcR, [1913] 
2 Ch. 491. Mentd. Rc Betty, Betty t\ A.-G., [1899 J 1 Ch. 


821 ; Re Gjers, Cooper v . Gjers, [1899] 2 Ch. 54 ; Stuart 
t>. Joy, [1904] 1 K. B. 362. 

2165. Whether amounting to a penalty— Cove- 
nant to pay debt by instalments — Proviso if default 
made,] — a., being indebted to B. in a sum of 
money payable by instalments, & having made 
default in payment of an instalment, executed a 
deed whereby, in consideration of B. forbearing to 
take proceedings in bkpey. against him, he cove- 
nanted to pay the debt by fresh instalments, with 
a proviso, that, if he should make default in pay~ 
ment of any instalment, the whole debt should 
be immediately recoverable : — Held : the proviso 
was not a penalty against which relief could be 
had in equity, but an essential part of the security 
created by the deed.— Sterne v. Beck (1863), 1 
De G. J. & Sm. 595 ; 2 New Rep. 346 ; 32 L. J . Gh. 
682 ; 8 L. T. 588 ; 11 W. R. 791 ; 46 E. R. 236, 

^Annotation : — Mentd. Protector Loan Co. v. Grice (1880), 
5 Q. B. D. 592. 


Part V. — Stamp Duties. 

See Revenue. 
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DEEDS OF ASSIGNMENT. 

See Bankruptcy and Insolvency. 

DEER. 

See Game. 

DEFAMATION. 

See Libel and Slander. 

DEFEASANCE. 

See Bills of Sale ; Bonds ; Mortgage ; Trusts and Trustees. 

DEL CREDERE AGENT. 

See Agency ; Sale of Goods. 

DELEGATION. 

See Agency : Corporations. 

DEMISE. 

See Landlord and Tenant. 
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DEMISE OF THE CROWN 

See Constitutional Law. 

DEMURRAGE. - 

See Shipping and Navigation. 

DENTISTS. 

See Mkdioine and Pharmacy. 
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Dependencies, 


Part I. — In General. 


Sect. 1. — DEFINITIONS. 

1. “ Dependency — Colony ’* — “ Dominion.**] 

— A power for trustees to invest capital money in 
any stock or securities of “ any British colony or 
dependency ** does not justify an investment in 
stocks issued by individual provinces of the 
Dominion of Canada. 

Then there is the word “ dependency.* * This 
also has no definite technical meaning ; it is, 
in my opinion, a wider & perhaps more dignified 
phrase than “ colony.” The Oxford Dictionary 
defines it as “A country or province subject to 
the control of another of which it does not form 
an integral part.” None of the six provinces in 
this case can properly be called a “ dependency ” ; 
they are all parts of the Dominion of Canada, one 
of the greatest dependencies of the United King- 
dom, but are not themselves separate dependencies. 
The word probably found its way into Davidson’s 
Forms because it has never been usual to speak 
of Canada as a colony. The phrase used to 
be “ dependency ” or “ province,” & is now 
“ dominion ” (Farwell, L.J.). — lie Maryon- 
Wilson’s Estate, [1912] 1 Ch. 55 ; 81 L. J. Ch. 
73 ; 105 L. T. 092 ; 28 T. L. R. 49, C. A. 


Sect. 2.— PROTECTORATES. 

2. Declaration of war by protecting Power — 
Ionian islands.] — Claim in the High Ct. of Admlty. 
for the restitution of the Leucade, an Ionian vessel 
captured during the war with Russia for trading 
with the enemy. The Ionian islands came into 
the possession of Croat Britain during the 
Napoleonic war, & at the conclusion of the war, 
the following articles were agreed upon between 
Great Britain, Austria, Russia, & Prussia by the 
Treaty of Paris, of Nov. 5, 1815, to which other 
Powers afterwards acceded : — (a) The United 
States of the Ionian Islands to form a single, 
free, & independent State under the immediate 
& exclusive protection of the King of Great 
Britain, & the guarantee of the other contracting 
Powers, (b) Internal affairs to In? regulated by 
the Stato with tin* approbation of the protecting 
Power, which should employ a particular solicitude 
with regard to t he legislation & administration of 
the States, & name a High Comr. for that purpose. 
A constitutional charter to be drawn up by a 
legislative Assembly & ratified by the protecting 
Power, (cr) The protecting Power to have control 
of military forces. ( d ) The trading liag of the 
States to be recognised as the flag of a free & 
independent State, (c) None but commercial 
agents or consuls to be credited to the States : — 
Held : the protecting Power, being possessed of the 
sole military & diplomatic power under the treaty, 
possessed also the power of making peace & war on 
behalf of the States ; but as the Stales had been 
recognised as a free & independent Stato with a 
separate trading flag, a declaration of war by the 
protecting Power On its own behalf would not of 
itself put them in a state of war ; nor could that 
effect be attributed to a proclamation of the States’ 
Senate notifying the declaration of war by the ' 


protecting Power. — Ionian Ships (1855), 2 Ecc. 
& Ad. 212 ; Spinks 193 ; 164 E. R. 394 ; sub nom. 
The Leucade, 8 State Tr. N. S. 434 ; 25 L. T. O. S. 
312 ; 1 Jur. N. S. 549. 

Annotation: — Mentd. R. v. Crewe, Ex p. Sckgome, [1910] 
2 K. B. 676. 

3. Whether a foreign country — Within Foreign 
Jurisdiction Act, 1890 (c. 37) — Bechuanaland.] 

— The Bechuanaland Protectorate is a foreign 
country in which His Majesty has jurisdiction 
within the meaning of Foreign Jurisdiction Act, 
1890 (c. 37). It is not a foreign dominion of the 
Crown within Habeas Corpus Act, 1862 (c. 20), 
s. 1. — R. v. Crewe (Earl), Ex p. Sekoome, [1910] 
2 K. B. 576 ; 79 L. J. K. B. 874 ; 102 L. T. 760 ; 
20 T. L. R. 439, C. A. 

4. Whether a foreign dominion of the Crown 
— Within Habeas Corpus Act, 1862 (c. 20), s. 1 — 
Bechuanaland.] — R. v. Crewe (Earl), Ex p. 
Sekoome, No. 3, ante. 


Sect. 3 — MODE OF ACQUISITION. 

Sub-sect. 1.— In General. 

5. Conquest — By British arms.] — (1) A country 
conquered by the British arms becomes a do- 
minion of the King in the right of his Crown ; 
&, therefore, necessarily subject to the Legislature, 
the Parliament of Great Britain ( per Cur.). 

(2) The conquered inhabitants once received 
under the King’s protection, become subjects, 
& are to be universally considered in that light, 
not as enemies or aliens ( per Cur.). 

(3) The articles of capitulation upon which the 
country is surrendered, & the articles of peace by 
which it is ceded, are sacred & inviolable according 
to their true intent & meaning {per Cur.). 

(4 ) The law & legislative Govt, of every dominion, 
equally affects all persons & all property within 
the limits thereof, & is the rule of decision for 
all questions which arise there. Whoever pur- 
chases, lives, or sues there, puts himself under the 
law of the place. An Englishman in Ireland, 
Minorca, the Isle of Man, or the Plantations, has 
no privilege distinct from the natives {per Cur.). 

(5) The laws of a conquered country continue 
in force until they are altered by the conqueror : 
the absurd exception as to pagans, mentioned in 
Calvin's Case , No. 243, post , shows the universality 
<& antiquity of the maxim. For that distinction 
could not exist before the Christian era, & in all 
probability arose from the mad enthusiasm of the 
Crusades. In the present case the capitulation 
expressly provides & agrees, that the % inhabitants 
shall continue to be governed by their own laws, 
until His Majesty’s further pleasure be known {per 

Cur.). 

(6) If the King, & when I say the King, I always 
mean the King without the concurrence of Parlia- 
ment, has a power to alter the old & to introduce 
new laws in a conquered country, this legislation 
being subordinate, that is, subordinate to his own 
authority in Parliament, he cannot make any new 
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change contrary to fundamental principles : he 
cannot exempt an inhabitant from that particular 
dominion ; as for instance, from the laws of trade, 
or from the power of Parliament, or give him 
privileges exclusive of his other subjects ; & so 
in many other instances which might be put (per 
Cub.)* 

It is absurd that in the colonies they should 
carry all the laws of England with them ; they 
carry only such as are applicable to their situation. 
I remember it has been determined in the Council. 
There was a question whether the Statute of 
Charitable Uses operated on the island of Nevis. 
It was determined it did not, & no laws but such 
as were applicable to their condition, unless 
expressly enacted (Lord Mansfield, C.J.). — 
Campbell v. Hall (1774), 1 Cowp. 204 ; Lofft, 
655 ; 20 State Tr. 239 ; 98 E. R. 1045. 

Annotations: — As to (1) Reid. The Foltina (1814). 1 Dods. 
450. As to (4) Reid. Sottomayer v. Do Barros (1870), 
5 P. D. 94 ; R. v. Crewe. Ex p. Sekgowe, [1910 J 2 K. B. 
576. As to (5) Reid. Kudin* v. Smith (1821 ), 2 Ha*. Can. 
371 ; Lyons Corpn. v. East India Co. (1836), 1 Moo. lnd. 
App. 175. As to (6) Reid. Cameron v. Kyte (1835), 3 
Knapp, 332 ; Jephson v. Riera (1835), 3 Knapp, 130 ; 
It. v. Crewe, Ex p. Sekgoino, 1 1910] 2 K. B. 57 G. Generally , 
Reid. Bedreechund vTElphiustone (1830), 2 State Tr. N. S. 
379. Mentd. Snowdon v. Davis (1808), 1 Taunt. 359; 
A.-G. v. Stewart (1817), 2 Mer. 143 ; He Island of Capo 
Breton (1846), 6 State Tr. N. S. 283 ; Ex p. Anderson 
(1860), 25 J. 1». 116; Phillips t>. Eyre (1870), 10 B. & S. 
1004 ; West Hand Central Gold Minin* Co. v. JL, (1905 j 
2 K. B. 391 ; A.-G. for Canada v . Cain, A.-G. for Canada v . 
Gilhula, (1906J A. C. 542. 

6. .] — No point is more clearly settled in 

the cts. of common law than that a conquered 
country forms immediately part of the King’s 
dominions. In a late instance, we know that an 
island so acquired, Guadaloupe, was transferred 
to a third Power, subject, undoubtedly to the 
shadowy right of the former proprietor. It is 
said that a conquest of this kind may be re-acquired 
flagranti bello by the State from which it was taken ; 
but so may any other possession, though forming 
part of the original & established dominions of 
the Crown of this country, if the enemy has it in 
his power to make the conquest. The same 
observation is applicable to the Isle of Wight , as 
well as to Heligoland, for the enemy has the same 
right to make a conquest of the one as the other. 
It is said that the enemy may recover back the 
island of Heligoland when peace takes place ; 
but it is equally true that the conqueror may 
retain it if he can ; & if nothing is said about it 
in the treaty, it remains with the possessor, whose 
title cannot afterwards be called in question 
(Sir W. Scott). — The Foltina (1814), 1 Dods. 
450. 

Annotation : — Mentd. The Aniehub, etc., [1921] P. 218. 

7. By British chartered company.] — A con- 

quest of territory by the arms of a British char- 
tered co. is made on behalf of the Crown ; it 
rests with the advisers of the Crown to determine 
how the territory shall be dealt with. A proclama- 
tion of annexation is not essential to constitute 
the Crown owner of the territory as completely 
as any sovereign can be owner of lands publici 
juris; a manifestation of the Crown’s intention 


to that effect by Orders in Council dealing with the 
lands & their administration is sufficient for the 
purpose. 

If the co. administers the territory by the 
authority of the Crown, & in so doing expends its 
own money, the co. is presumptively entitled to 
be reimbursed, either by a direct payment or 
in such manner as the circumstances indicate to 
have been the intention. 

The estimation of the rights of aboriginal tribes 
is always inherently difficult. Some tribes are so 
low in the scale of social organisation that their 
usages & conceptions of rights & duties are not to 
be reconciled with the institutions or the legal 
ideas of civilised society. Such a gulf cannot be 
bridged. It would be idle to impute to such 
people some shadow of the rights known to our 
law & then to transmute it into the substance of 
transferable rights of property as we know them. 
On the other hand, there are indigenous peoples 
whose legal conceptions, though differently de- 
veloped, are hardly less precise than our own. 
When once they have been studied & understood 
they are no less enforceable than rights arising 
under English law (per Cur.). — Re Southern 
Rhodesia, [1919] A. C. 211 ; 88 L. J. P. C. 1 $ 
119 L. T. 089 ; 34 T. L. R. 595, P. O. 

8. Cession — Occupation in time of peace.] — 
Occupation of territory in time of peace, with the 
concurrence of the sovereign is presumptive 
evidence that it is the result of cession by treaty. 
— The Bolletta (1809), Edw. 171. 

Annotation : — Retd. Creinidi t\ Powell, The Gorasimo (1857), 

11 Moo. P. O. O. 88. 

0. Settlement — Uninhabited or barbarous 
country.] — Advocate-General of Bengal v . 
Surnomoye Dorsee (Ranee), No. 252, post. 

10. Whether proclamation of annexation neces- 
sary — Intention of Crown shown by administrative 
Orders in Council.] — Re Southern Rhodesia, No. 
7, ante. 

11. Date of commencement of Crown Dominion 
— Presumption from grant of lands by Crown.] — 

II. was a Spanish possession, in which British 
subjects had the right by treaty of cutting timber. 
The Spaniards withdrew from the country in 1798. 
In 1862 it was finally annexed to the British 
I dominions by proclamation, but grants of land 
were made by the Crown as early as 1817 : — 
Held : this was evidence that the Crown had 
assumed territorial dominion in H. as early as 
that year. — A.-G. for British Honduras v. 
Bristowk (1880), 6 App. Gas. 143 ; 50 L. ,T. I\ C. 
15 ; 44 L. T. 1, P. C. 


Sub-sect. 2.™ Effect of Annexation. 

12. Conquered country — Articles of peace in- 
violable.] — Campbell v. Hall, No. 5, ante. 

13. Financial liabilities of conquered State to 
individuals — Whether binding on conquering State.] 

— There is no principle of international law by 


PART I. SECT. 3, SUB-SECT. 2. 

a. Contractual liabilities of conquered 
state to individuals — Whether binding 
on conquering state.] — In 1898 the 
govt, of the late South African Re- 
public by a contract which watt 
registered in the Deeds Office granted 
reaps.* predecessor in title the right 
to supply light to the township of V. 
Reaps, aid not claim to exercise the 
right until long after annexation of 
such Republic by the British Crown : — 


Held : the contract not having been 
I specifically recognised by the British 
i fif°vt. after annexation was not binding 
! on it or its successor in titie. — 
Vercknioino Municipality v. Vek- : 
cenioinq Estates, Ltd. (1919), T. P. D. ! 
159. — S. AF. 

b. 7 Canned be sued in its I 

oten courts . ] — A conquering state cannot 
validly ho sued in its own cts. in respect 
of a contract, conferring merely 
personal rights made by a state which 


it has conquered & annexed. — Rand- 
jeslaaotk Bvndjoate v . The Govern- 
ment (1908), T. S. 404. — S. A.F. 

e. Set-off .] — A con- 

quering state cannot ho sued in its 
own cts. in respect of contractual 
obligations incurred by the conquered 
state, nor can such contractual obliga- 
tions be set-off against a debt due to 
the conquering state. — PosTMAS'rKR- 
Gknkkalv. Tautk (1905), T. H. 582. — 
8. AF. 
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Sect 3 . — Mode of acquisition; Sub-sect . 2. Part II. 
Sects . 1 2 : Sub-sect, 1, A.] 

which, after annexation of conquered territory, 
the conquering State becomes liable, in the absence 
of express stipulation to the contrary, to discharge 
financial liabilities of the conquered State incurred 
before the outbreak of war. — West Rand Central 


Gold Mining Co. v. R., [1905] 2 K. B. 391 5 74 
L. J. K. B. 753 ; 93 L. T. 207 ; 53 W. R. 660 5 
21 T. L. R. 562 ; 49 Sol. Jo. 552, D. C. 

Annotations : — Reid. S&iaman v. Secretary of State for India, 
[1000] 1 K. B. 013. Mentd. Re Ferdinand, Ex-Tsar of 
Bulgaria, [1921] 1 Ch. 107 ; Luther Aksionaimoye 
Obschesitvo A. M. Luther v. Sagor, [1021] 1 K. B. 456. 

See , alsOf Nos. 215, 216, post 


Part II. — Colonial and 

Sect. 1 . — PREROGATIVE OF THE CROWN. 

14. Runs to colonies — When not expressly 
limited.] — (1) The prerogative of the Crown, when 
not expressly limited by local law or statute, is as 
extensive in the colonial possessions of the Crown 
as in Great Britain. 

(2) The British North America Act, 1867 (c. 3), 
in no respects curtails the rights & privileges of 
the Crown, or affects the relations subsisting 
between the Sovereign & the several Provinces of 
the Dominion. 

(3) By British North America Act, 1867 (c. 3), 
s. 58, the appointment of Provincial Governor is 
made by the “ Governor-General in Council by 

1 instrument under the Great St d of Canada,” or, 
V in other words, by the Executive Govt, of the 
\ Dominion, which is, by sect. 9, expressly aech.red 
/ to “ continue & be vested in the Queen.” 

(4) There is no constitutional anomaly in an 
executive officer of the Crown receiving his appoint- 
ment at the hands of a governing body who have 
no powers & no functions except as representatives 
of the Crown. The act of the Governor- General 
& his council in making the appointment is, within 
the meaning of the statute, the act of the Crown ; 
& a Lieutenant-Governor, when appointed, is as 
much the representative of her Majesty for all 
purposes of provincial govt., as the Governor- 
General himself is for all purposes of Dominion 
Govt. ( per Cur.). — Maritime Bank of Canada 
(Liquidators) v. New Brunswick (Receiver- 
General), [1892 J A. C. 437 ; 61 L. ,7. P. C. 75 ; 
67 L. T. 126 ; 8 T. L. R. 677, P. C. 

Annotations : — As to (4) Refd. Bonanza Creek Gol<l Mining 

Co. v. H., [1910] 1 A. 15. 5«0 ; Re Initiative & Referendum 

Act, [1019] A. C. 935. 

15. Power to create legislative assembly — 
Settled colony.] — (1) The House of Assembly of 
the Island of Newfoundland does not possess, as 
a legal incident, the power of arrest, with a view of 
adjudication on a contempt committed out of the 
House ; but only such powers as are reasonably 
necessary for the proper exercise of its functions 


Dominion Government. 

& duties as a local legislature : — Semble : The 
House of Commons possesses this power only 
by virtue of ancient usage & prescription, the lex 
et consuetude Parliamenti. 

(2) Semble : The Crown, by its prerogative, can 
create a Legislative Assembly in a settled colony, 
subordinate to Parliament, but with supreme power 
within the limits of the colony for the govt, of its 
inhabitants. 

Qu. ; whether it can bestow upon it an authority, 
viz. that of committing for contempt, not incidental 
to it by law. 

(3) Newfoundland is a settled, not a conquered 
colony, <fc to such colony there is no doubt that the 
settlers from the mother-country carried with 
them such portion of its common & statute law 
as was applicable to their new situation, & also 
the rights & immunities of British subjects 
(Parke, B.).— Kielley v. Carson (1842), 4 Moo. 
P. C. C. 63 ; 4 State Tr. N. S. 669 ; 7 Jur. 137 ; 
13 K. R. 225, P. C. 

Annotations : — As to (1) Refd. Fenton v. Hampton (1858), 
11 Moo. P. C. C. 347 ; Ex p. Brown (1864), 5 B. & S. 280 ; 
Dill v. Murphy (1804), 1 Moo. P. C. C. N. S. 487 ; Doyle 
v. Falconer (I860), L. R. I P. t\ 328 ; A.-G. of New 
South Wales r. MacpherKon (1870), 7 Moo. P. C. (5. N. S. 
49 ; Phillips v. Eyre (1870), L. R. 6 Q. B. 1 ; Barton v. 
Taylor (1886), 11 App. Caw. 197. As to (2) Refd. Ex p. 
Brown (1864), 5 B. & S. 280; Dill r. Murphy (1864), 
1 Moo. 1*. (5. C\ N. S. 487 ; Doyle r. Falconer (I860), 
L. R. 1 P. C. 328 ; A.-G. of New South Wales v. Mac- 
pherson (1870), 7 Moo. P. C. O. N. S. 49. As to (3) Refd. 
Phillips v. Eyre (1870), L. R. 0 Q. B. 1. 

16. Whether conquered, ceded or settled 

colony.] — In bar to an action for assault & 
false imprisonment of pltf. in the island of 
Jamaica, deft, pleaded, that since the grievances 
complained of an Act of Indemnity had been 
passed by the Legislature of Jamaica, & assented 
to by the Crown, which enacted that all personal 
actions, suits, indictments, prosecutions, & 
proceedings, present or future, against any 
persons for acts done in good faith after the 
proclamation of martial law in the suppression of 
a rebellion which had broken out in the island, 
should be discharged & made void, & that any 


PART II. SECT. 1. 

14 i. Runs to colonies — D'Ach not 
expressly limited — Right to gold d' 
silver mines.] — Woolley v. Ironstone 
Hill Lead Gold -Mining Co. (1875), 1 
V. L. R. (Eq.) 237.— AUS. 

14 ii. .] — The Sovereign 

ha? the right, by Order in Council, to 
deal with all matters respecting the 
govt of the country or the admini- 
stration of its public affairs when Its 


I action is not restricted by a constitu- 
! tional principle or by a prohibitory 
i statute. — Quebec Province t>. At- 
1 JAJSEF Lake Superior Ry. Co. 
i (1898), Q. It. 8 Q. B. 42.— CAN. 
i d . Legislative powers of Crown — 

I H estem Pacific Islands.] — H.M. has 
: jurisdiction & power by virtue of the 
! royal prerogative & of inherent right 
> to make laws for the govt, of British 
j subjects within the Western Pacific 
Islands by Orders in Council.— R. v. 
I Weaver (1889), Udal 155.— FIJI. 


| a. Crown colony .] — In a 

Crown Colony properly* so called, the 
Crown has absolute & exclusive right 
of legislation within the scope of its 
prerogative. — Natal (Bp.) v. Green 
j (1868), N. L. R. 138.— S. AF. 

j f. Power of Crown to issue com - 
i mission to hold assize.] — Amer v. K. 

! (1878), 2 S. C. R. 592.— CAN. 

I g. Power to cede territory — In British 
I India.] — The British Crown has the 
i power, without the intervention of 
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person by whom such acts had been done should 
be acquitted & indemnified against the Queen & 
all other persons ; & that deft., the governor of 
the island, & all acting under his authority, were 
indemnified in respect of all acts done in order to 
put an end to the rebellion, Sc such acts were made 
& declared to be lawful ; that the grievances 
complained of were acts done within the scope of 
the Act. Pltf. replied that deft, at the time of the 
passing of the Act, was the governor of Jamaica, 
& was a necessary party to the passing of the 
Act, & the Act could not have become the law 
of Jamaica without deft.’s assent as governor. 
On demurrers to the plea Sc replication : — Held : 
(1 ) the Crown had power to create a local legis- 
lature in a dependency of the Crown whether 
conquered, ceded, or settled; (2) the governor of 
a colony could legally give his official assent to 
a legislative measure in which he is personally 
interested. 

(3) It was further argued that the Act in question 
was contrary to the principles of English law, & 
therefore void. This is a vague expression, & 
must mean either contrary to some positive law 
of England, or to some principle of natural justice, 
the violation of which would induce the ct. to 
decline giving effect even to the law of a foreign 
sovereign state. In the former point of view, it 
is clear that the repugnancy to English law which 
avoids a colonial Act means repugnancy to an 
imperial statute or order made by authority of 
such statute applicable to the colony by express 
words or necessary intendment ; & that, so far as 
such repugnancy extends, & no further, the colonial 
Act is void (Wilt.es, J.). — Phillips v. Eyre 
(1870), L. R. 0 Q. B. 1 ; 10 B. & S. 1001; 40 
L. J. Q. B. 28 ; 22 L. T. 800. Ex. Ch. 

Annotations : — As to (3) Reid. K. v. Crewe, Ex p. Sckgome, 
11910] 2 K. 13. 570. Generally , Mentd. Harn« v. Quine 
(1869), L. B. 4 Q. 13. G53 ; Ellifc* v. McHenry (1871). L. Tt. 
6 C. 1\ 228 ; A.-G. for Colony of Hong l£ong v. Kwok* 
A -Sing (1873), L. It. 5 P. C. 179 ; Bouquetto v. Overmaim 
(1875), 33 L. T. 420 ; The M. Moxluim (1876). 46 L. J. P. 
17 ; Musgrave v. Pulido (1879), 41 L. T. 629 ; Batthyany 
v. Walford (1886), 33 Ch. D. 624 ; Bath GrilnH. v. Berwick- 
upon-Tweed (ini ns., [1892] 1 Q. B. 731 ; British South 
Africa Co. v. Companhia de Mozambique, 11893] A. C. 
602 : Fielding r. Thomas, 11896] A. C. 600 ; Machado v. 
Fontcs, [1897] 2 Q. 13. 231; Carr v. Fraeis Times, 11902] 
A. C. 176 ; Payment v. Payment & Stuart. Chapman v. 
Chapman & Buist, [2910] 1*. 271; I3att. v. Metropolitan 
Water Board, [1911] 1 K. 13. 815; McMillan v. Canadian 
Northern By., [1923] A. C. 120; Walpole v. Canadian 
Northern By., [1923] A. C. 113. 

17. Power of Crown to revoke constitution of 
colony.] — By the treaty of Paris, of Feb. 10, 1763, 
the Island of Cape Breton was ceded by France to 
the King Sc Crown of Great Britain. By a 
proclamation issued by the King in Oct. 1763, 
the Islands of Cape Breton Sc 8. John’s were 
annexed to the Govt, of Nova Scotia, Sc the pro- 
clamation authorised the Governor to call General 
Assemblies, in the said Govts, respectively, as 
soon as the circumstances of the colonies would 
admit. In the year 1784, the Crown, by a com- 
mission to the Governor-in-Chief of Nova Scotia, 
Sc the Islands of St. John’s Sc Cape Breton, granted 
a constitution to the Island of Cape Breton, to 
consist of a Lieutenant-Governor, Council, Sc 
Assembly, distinct from that of Nova Scotia. The 
govt, of the Island continued, however, to be 


regulated by a Lieutenant-Governor & Council, 
but no General Assembly was convened, as directed 
by the commission of 1784. In the year 1820, 
the Crown, in the commission to the Governor-in- 
Chief of Nova Scotia, annexed Cape Breton to 
Nova Scotia. The inhabitants of Cape Breton 
petitioned the Crown, complaining of the illegality 
of the re-annexation by the act of the Crown alone, 
without their consent, or by an act of the Imperial 
Parliament, as contrary to the proclamation of 
1763 & the commission of 1784 : — Held : such 
re-annexation was legal, & petitioners were not 
entitled to a separate constitution under the 
commission of 1784. — Re Cape Breton (1846), 
5 Moo. P. C. C. 259 ; 13 E. R. 489, P. C. 

18. Grant of precedence to judges.] — Re Bedard 
(1849), 7 Moo. P. C. C. 23 ; 7 State Tr. N. S. 973 ; 
13 Jur. 641 ; 13 E. R. 788, P. C. 

19. Priority of Crown as creditor — Whether 
affected by colonial statute.] — Where a bank had 
suspended paymont, & a large sum was due by 
it, at the date of the winding up order, to Her 
Majesty, it had been held that the right of the 
Crown to payment in full in priority to other 
creditors had not been taken away by the Cos. 
Acts, 1862 (c. 89) & 1867 (c. 131), or by the Jud* 
Act, 1875 (c. 77), s. 10, or by the Bkpcy. Act, 
1883 (c. 52), s. 150. The question now came before 
the ct. whether such prerogative was ousted in 
the colony of Victoria by the Crown Remedies 
Sc Liabilities Statute, 1865 (No. 241), s. 17 : — 
Held : the statute had no force outside the 
colony, but was a mere procedure statute, Sc could 
not operate as a waiver by the Crown of its pre- 
rogative to sue in this country, because that right 
could only be barred by express words in the 
Act, or by words of necessary implication in the 
same Act, Sc the prerogative of the Crown must 
prevail, & the sums claimed be paid in full. 

The Victorian statute is a mere procedure 
statute regulating the procedure by the Crown in 
Victoria in respect of Crown debts. Tho statute 
is also a colonial statute & has no force outside 
the colony (Chitty, J.). — Re Oriental Bank 
Cokfn. (No. 2) (1885), 54 L. J. Cli. 327 ; 52 L. T. 
172. 

Annotation .—Reid. He Wobb (Smithfleld, London), 11922] 

2 Ch. 309. 

20. Whether affected by British North 

America Act, 1867 (c. 3) — Relations between 
Crown & provinces of Canada.] — Maritime Bank 
of Canada (Liquidators) v. New Brunswick 
(Receiver-General), No. 14, ante. 

See , also, Constitutional Law, Vol. XI., p. 502, 
Nos. 42 ct seq . 

Legislative powers of Crown.] — See No. 5, ante, 
Nos. 35, 243, 246, 254, 258, 206, 672, post. 


Sect. 2.— THE EXECUTIVE. 

Sub-sect. 1. — The Governor. 

A . Nature and Scope of Authority . 

21. No sovereign authority — Authority limited 
to powers conferred by commission.] — The 


the Imperial Parliament, to make a 
cession of territory within British 
India to a foreign prince or feudatory. — 
Lachmi Narain v . Partab Singh 
(1878), I. L. P. 2 All 1. — IND. 

h. Power to assent to laws extra* 
territorial in scope .) — The Chinese 
Extradition Ordinance, 1889, though 
extra-territorial in its scope, having 

J. — VOL. XVII. 


been assented to by the Sovereign i 
the exercise of his prerogative right < 
legislation is not ultra vires the legii 
laturo of the colony . — He Ju K 
Suing (alias Jru Chon), He Chines 
Extradition Ordinance, 1889 (1908 
3 Hong Kong L. It. 20.— HON 
KONO. 


k. .] — Re Chan Yue Shan, 


Ex p. Chan King Po (1908), 4 Hong 
Kong L. It. 128.— HONG KONG. 


PART II. SECT. 2, SUB-SECT. 1.— A. 

21 I. No sovereign authority — 
Authority limited to powers conferred 
by commission .) — As between the 
Governor 8c a subject, tho Governor of 
a Colony has not a delegation of the 
E B 
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Sect. 2 . — The executive: Sub-sect . 1, ^4.] 

Governor of a colony has not, by virtue of his ap- 
pointment, the sovereign authority delegated to 
him, & an act done by him on his own authority, 
unauthorised either by bis commission, or express- 
edly or impliedly by any instructions, is not 
equivalent to such an act being done by the Crown 
itself, & is consequently not valid.— C ameron v. 
Kyte (1835), 3 Knapp, 332 ; 3 State Tr. N. S. 
607; 12 E. R. 678, P. C. 

Annotations : — Folld. Musgrave v. Pulido (1879), 5 App. Can. 
102. told. Hill v. Bigge (1841), 3 Moo. P. C. C. 465. 
Menta. Secretary of State in Council of India v. Kamachee 
Boye Sahaba (1859), 13 Moo. P. C. C. 22 : A.-G. for Do- 
minion of Canada v. Cain, A.-G. for Dominion of Canada 
v. Gilhula, [1900J A. C. 542. 

22. Court to determine whether act 

within authority.] — Trespass for seising & detaining 
at Kingston in Jamaica a schooner of which pltf. 
was charterer, & which had, as alleged, put into 
the port of Kingston in distress & for repairs. 
Plea in substance of privilege & to the jurisdiction, 
that deft, was Captain-General <fc Governor-in- 
Chief of the Island of Jamaica, that the acts com- 
plained of were done by him as Governor of the 
island & in the exercise of his reasonable discretion 
as such, & as acts of state : — Held : the judgment 
respondeat ouster was right & must be affirmed. 
The Governor of a colony in ordinary cases cannot 
be'regarded as a Viceroy ; nor can it be assumed 
that he possesses general sovereign power. His 
authority is derived from his commission <fc limited 
to the powers thereby expressly or impliedly 
entrusted to him. It is within the province 
of Municipal Cts. to determine whether any act of 
power dono by a Govern* r is within the limits of 
his authority & therefore an act of state. 

When it is established that the particular act in 

a uestion is really an act of state policy done under 
lie authority of the Crown, the defence is complete, 
& the cts. can take no further cognisance of it 
( per Cur.). — Murgrave v. Pulido (1879), 5 App. 
Cas. 102 ; 40 L. J. P. C. 20 ; 41 L. T. 029 ; 28 
W. It. 373, P. C. 

Annotations : — Rofd. Nircalia Tamaki v. Baker, 11901] A. C. 
561 : Bonnmra Creek Gold Mining Co. v. K., [I9IGJ 1 
A. C. 566. Mentd. Johnstouo v. Pedlar, [1921] 2 A. C. 
262. 

23. Restriction by constitutional practice 

of colony — Newfoundland.] — By rule 278 of the 

rules & orders for the proceedings of the House of 
Assembly of Newfoundland, made under Repre- 
sentation Act, 1892 (Newfoundland), s. 4, “ In all 
contracts extending over a period of years & 
creating a public charge, actual or prospective, 
entered into by the govt., there shall be inserted 


the condition that the contract shall not be 
binding until it has been approved by a resolution 
of the House.” 

In 1909, the Governor in Council entered into a 
contract with applts. under the great seal of New- 
foundland for the extension of a transatlantic 
cable to Newfoundland & ancillary matters ; the 
contract, which was to continue for 25 years, 
provided for an annual payment by the govt, to 
applts., & that applts. should have entry duty free 
for all cables, instruments, tools, & supplies 
necessary for carrying it out, but did not contain 
the provision required by rule 278. The cable 
was laid & certain other work carried out, but 
upon a change of the Ministry the new govt, 
repudiated the contract & declined to submit it 
for legislative sanction. By the letters patent 
under which the Governor was appointed his 
powers were to be exercised according to ( inter 
alia) “ such laws & ordinances as are or shall be 
in force in Our said Colony ” : — Held : the pre- 
rogative power of the Governor under the letters 
patent was subject to the restrictions imposed by 
the constitutional practice of the colony. — 
Commercial Cable Co. v. Newfoundland Gov- 
ernment, [19161 2 A. C. 610 ; 86 L. J. P. C. 19 ; 
115 L. T. 574 ; 33 T. L. R. 2, P. C. 

Annotation : — Mentd. Mackay v. A.-G. for British Columbia, 

[1922J 1 A. C. 457. 

24. Scope of general authority — Grant of 
waste lands within colony — New Zealand.] — 

Qu. : whether the Governor of the Colony of New 
Zealand, has, under his general authority, as such 
Governor, vested in him, so much of the prerogative 
of the Crown, as relates to the making of grants of 
waste lands within the colony ? 

A grant of lands made by the Governor to a land 
claimant, founded upon the recommendation 
contained in the report of a cornr., such grant 
embracing a quantity of land exceeding the amount 
prescribed by Ordinance, Sess. 1, No. 2, of 1841 : — 
Held : void, & judgment given for the Crown. — 
R. v. Clarke (1851 ), 7 Moo. P. C. C. 77 ; 13 E. R. 
808, P. C. 

Annotation .-—Mentd. it. v. Hughes (1860), L. R. 1 V. C 81. 

25. To act as ordinary — Crown colony.] — 

Semble : the governor of a British colony has the 
ecclesiastical power of an ordinary, without that 
authority being expressly named in his com- 
mission. — Basham v. Lumley (1829), 3 C. & P. 
489 ; 2 State Tr. N. S. 321, N. P. 

26. Power to assent to colonial legislation — 
Where personal interest involved.] — P hillips v. 
Eyre, No. 10, ante . 


whole royal authority, his powers being 
limited by the express terms of his 
commission. — F aukk v. Colonial 
Secretary (1880), F. 82.— S. AF. 

23 i. Restriction by constitu- 

tional practice of colony — New Zealand. ] 
— The authority given by clause 7 of 
the Letters Patent to the Governor to 
appoint comrs. & other officers is a 
delegation of the prerogative or ex- 
clusive power of the Crown to appoint 
judges* comrs., & other officers ; 8c 
the power so delegated must be 
exercised in accordance with law & 
constitutional practice. — Cock v. A.-G. 
(1909), 28 N. Z. L. R. 405— N.Z. 

1 . To appoint marshal of 

Vice-Admiralty Court.] — The office of 
marshal of the Vioe -Admiralty Ct. is 
not in the grant of the Crown in its 
regal character, & cannot therefore be 
In the appointment of the Governor 
unless he holds a oivil commission as 
Vice-Admiral. — Stewart v. Hutch- 
ings (1817), 1 Nfld. L. R. 68. — NFLD. 


m. Scope of general authority — 
Disposition of Crown lands.] — By 
Land Act, 1898 (s. 39), the Governor 
is authorised to exempt from sale, & 
either to reserve to H.M. or to dispose 
of in Buch other manner as for the publio 
interest may seem best, any lands 
vested in the Grown that may be 
required for certain specified objects 
or purposes, which include publio 
health, safety, utility, convenience, or 
enjoyment, or for otherwise facilitating 
the Improvement 6c settlement of the 
colony. — A.-G. for Western Aus- 
tralia v. Filling (1913), 15 W. A. 
L. R. 117.— AUS. 

n. Whether grant of sea coast — 

Newfoundland. 1 — The whole of the sea 
coast of Newfoundland is dedicated 
to the fishery by 10 6c 11 Will. 3, c. 
25, 6c the Governor cannot grant any 
part thereof. — Rowe v. Street (1820), 
1 Nfld. L. R. 213. — NFLD. 

o. Revoking Order in Council .] — 

An Order In Council was made after 


7 WiU. 4, c. 118, 6c before 4 & 5 
Viet. c. 100, appropriating land to 
religious purposes : — Held : under sect. 
27 of the latter statute, the Governor 
in Council had power to revoke such 
appropriation. — Simpson v. Grant 
(1855), 5 Gr. 267.— CAN. 

p. Power to assent to colonial 
legislation — Bye-laws.] — By Meat In- 
dustry Act, 1915, s. 30, the Metro- 
politan Meat Industry Board, con- 
stituted by that Act, may make bye- 
laws. Such bye-knvB are to be sub- 
mitted to the Governor for his approval, 
8c when approved 6c published in the 
Gazette, subject to the Act, have the 
force of law. — A.-Q. v. Metropolitan 
Meat Industry Board (1917), 18 
S. R. N. S. W. 9 ; 34 N. S. W. W. N. 
51.— AUS. 

q. — ■ .] — Re Edmonton Bye- 

Law (1900), 4 Terr. L. R. 450; 21 
C. L. T. 100. — CAN, 

r. . ) — Where a munici- 

pality is empowered to make rules 6c 
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27. Legislative power conferred by oolonial 
act — Proclamation of laws in annexed territory — 
No authority to make new laws.] — Pondoland 
Annexation Act, 1894, s. 2, gives authority to the 
Governor to add to the existing laws, already 
proclaimed & in force in the territories annexed, 
such laws as he “ shall from time to time by 
proclamation declare to be in force in such terri- 
tories ” : — Held : this sect, did not, according to 
its true construction, authorise the Governor to 
make new laws, but only to transplant to the new 
territories & enact there such laws as were already 
in force in other parts of the colony. — Sprigg 
v. SiGCAU, [1897] A. C. 238 ; 06 L. J. P. 0. 44 ; 
70 L. T. 127 ; 13 T. L. Ii. 246, P. C. 

Annexations : — Refd. R. v. Holliday, [1017] A. C. 260. 

Mentd. K. v . Crewo, Exp. Sekgome, [1910] 2 K. B. 576. 

28. No power to add to number of Judges — 
New Zealand.] — Buckley v. Edwards, No. 200, 
post, 

29. Power to remit sentence — Contempt of 
colonial court — Bahama Islands.] — Letters patent 
appointing the Governor of a colony empowered 
the Governor to pardon any offender “ convicted 
of any crime,” & to “ remit any fines, penalties, 
or forfeitures ” : — Held : a Governor so appointed, 
had power to remit a sentence of fine & imprison- 
ment imposed for contempt by a ct. of justice in 
the colony . — He Bahama Islands, Special Refer- 
ence from, [1893] A. O. 138; fmb nortu Re 
Moseley, 62 L. J. P. C. 79 ; 08 L. T. 105 ; 57 
J. P. 277, P. C. 

Annotation : — Mentd. Seaward v. I 'ate. bom, £ 1 897 J 1 Oil. 

545. 


30. Right to statutory bounties for seizure of 
slaves — Governor absent from colony.] — The 
governor of a colony being the person to whom the 
general management of such colony is entrusted 
is the person entitled to the bounties payable 
in respect of a seizure of slaves, even though he is 
absent from the colony at the time tho seizure is 
made . — Re Bounties Payable in Respect of 
Seizure of Certain Slaves at Sierra Leone 
(1863), Brown. & Lush. 148 ; 32 L. J, P. M. & A. 
189 ; 9 Jur. N. S. 1254. 

31. Powers exercisable “on sufficient grounds 
shown to his satisfaction ” — Duty to hold Inquiry — 
Transfer of indenture of immigrant.] — The power 
given by s. 203 of the Immigration Ordinance 
Trinidad to the Governor, “ on sufficient ground 
shown to his satisfaction,” to transfer the indentures 
of immigrants from one employer to another cannot 
properly be exercised without inquiry ; except in 
special circumstances such as an emergency, any 
person against whom a complaint is made must be 
given a fair opportunity to make any relevant 
statement, & to controvert any relevant statement 
made to his prejudice. — De Verteuil v. Knaggs, 
[1918] A. C. 557 ; 87 L. J. P. C. 128, P. C. 

Annotation : — Mentd. Weinberger v . lnglls, [1919] A. C. 

600 . 

32. Provincial governor — Appointment by execu- 
tive government — Under British North America Act, 
1867 (c. 3), s. 58 — Status.] — Maritime Bank of 
Canada (Liquidators) v . New Brunswick (Re- 
ceiver-General), No. 14, ante. 

Governor of Channel Islands.] — See Part X., 
Sect. 2, post. 


regulations, such rules & regulations 
must be bye-laws duly sanctioned by 
the Governor. — Claremont Munici- 
pality v . Hudson (1899), 10 S. C. 3S0. 

— S. AF. 

•. Legislative power conferred by 
Colonial Act — Pensions. } — Ail order 
was made by tho Governor In Council 
under Coustitution Act for regulating 
the granting of pensions to persons 
retiring or being released from office 
on political grounds, & a patent for a 
pension was issued under the Order. 
Scire facias was brought to repeal tiie 
patents on the ground that the order 
had not been well made under tho 
Act. On demurrer : — Held : the Order 
was well made & the patent well 
granted. — It. v . Ireland (1803), 2 
W. & W. 291, — AUS. 

t- Proclamation jiruhibiting im- 

portation of opium.) — A proclamation 
by the Governor-General in Council 
under Customs Act, 1901, s. 52 (a), 
prohibiting the Importation into the 
Commonwealth of opium suitable for 
smoking, is valid. — Baxter v. Ah 
Way (1909), 8 C. L. It. 626.— AUS. 

u. Act construed strictly.) — 

Regulations made by tho Governor in 
Council under Sugar Cane Prices Act, 
1915, a. 22, are ultra vires if they enact 

{ irovisions which go beyond the plain 
ntention of the legislature appearing 
from a strict construction of the words 
of the Act. — Colonial Sugar Re- 

rzn r, — A delegated power 

of legislation must be exercised 
strictly in accordance with the powers 
creating it ; tsc In the absence of express 
power so to do the authority cannot 
be delegated to any other person or 
body. — Geraohtt v. Porter (1917). 
36 N. Z. L. R. 554.— N.Z. 1 * 

c. - — .] — The power to 

make regulations for “ preserving good 


i order among persons engaged in flsh- 
i in# ” which is conferred upon tho 
I Governor in Council by Fisheries Act, 
1908. s. 5 (/), will not cover a regulation 
forbidding the owner or crew of any 
licousod fishing- boat to ** carry on 
board any firearms unless authorised 
to do so in writing by the Collector of 
Customs.” — Jorgensen v. Hidings, 
[1917] N. Z. L. R. 980.— N.Z. 

d. Miners * liens.) — He Stkin- 

j merger (1906), 5 W. L. R. 93.— CAN. 

i e. Absolute discretion.) — 

Whore enactments authorise tho 
I Governor in Council to prohibit acts 
I which “ in bis opinion " are injurious, 
& to make such regulations as ho 
thiuks advisable, tho cts. have no 
| power to pronounco upon tho advisable- 
i nos8 or propriety of any particular 
; regulation. — H ackktt v. Lander & 

j U47— N°z' aKNKHAL * 119171 Nt Z * L ' R< 

I L Licenses to cut trees.) — By 

Indian Act, 1886 (c. 43), s. 54, the 
1 Superintendent-General, or any officer 
! or agent authorised by him to that 
| effect, may grant licences to cut trees 
! on reserves & ungranted Indian lands 
• at such rates & subject to such con- 
i ditions, regulations & restrictions as 
I are, from time to time, established by 
| the Governor in Council. — Booth r. 

I R. (1913), 12 E. L. R. 144; 51 S. C. R. 
i 20.— CAN. 

I g- Provincial Governor — Power to 

? resent to vacant rectory.) — Prior to 
2 Vlct. (c. 6). the Lieutenant-Governor 
1 of the province had, by virtue of the 
Queen’s prerogative, & the laws of the 
Church of England In this province, 

1 the right to collate 8 c to present to a 
vacant rectory. — D oe d. St. George’s 
Church (Rector) v. Cou&le & 

! Mayes (1870), 2 Han. 96.— CAN. 

h. Power to appoint maais- 

5 crates .) — ' The power to appoint police j 
i magistrates is vested in the Lieutenant- i 
! 2 0 ?orp°rs of the Provinces under 
B. N. A. Act. 1 867, n. 92. — Richardson 
10O.R.387 ; 4 Cart. 

■ 630. — CAN. 


k. Power to exercise Crown*s 

prerogative.) — Provincial Lieutenant- 
Governors, since confederation, repre- 
sent the Crown in a modified manner, 
& are entitled to exorcise tho pre- 
rogative rights of the Crown in respect 
to ail matters declared by B. N. A. 
Act. 1867, to bo provincial & to bo 
doalt with by tho local govt,., in the 
same manner as before eon federation. — 
Provincial Government v. Maritime 
Bank Liquidators (1888), 27 N. B. K. 
379.— CAN. 

l. Power to dismiss munici- 

pal health officer.) — It is competent 
for tho Lieutenant - Governor in 
Council to dismiss a municipal health 
officer appointed by municipal byo- 
law. — A.-G. of British Columbia v. 
Milne (1892), 2 B. C. R. 196.— CAN. 

m. Power to proclaim day 

when Act comes into force — No subse- 
quent power to postpone day .) — Cope 
& Taylor v. Scottish Union In- 
surance Co. (1896), 5 B. C. R. 329.— 
GAN. 

n. Power to extend time for 

assessment work .) — Pete its v. Samson 
(1898), 63 B. C. R. 405.— CAN. 

o. iVo power to authorise 

illegal survey .) — Sutton v. Port 
Carling Village (1902), 22 C. L. T. 
139 ; 3 O. L. R. 445 ; 1 O. W. R. 67. 
——CAN. 

p. Power to make election 

regulations.) — lie Provincial Elec- 
tions Act (1903), 10 B. C. It. 114. — 
CAN. 

q. No power to prohifrit 

licenses over reserved lands.) — Baker v . 
Smart, Lkcicie v. Wait (1906), 12 
B. C. R. 129 ; 3 W. L. It. 505.— CAN. 

r. Power to dissolve socie- 

ties.) — Tho power of Lieutenant- 
Governor in Council to dissolve 
societies created under Benevolent 
Societies Act, though not for any 
public purpose, is one of the power# 
of govt, exercisable by tbe executive.— 

E E 2 
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Sect. 2. — The executive: Sub-sect. l t A., B. t C. B. Civil Liability. 

& Pi\ See, generally, Public Authorities & Public 

83. Decision to forfeit lease — Necessity of Officers. 
overt act unequivocally expressed — Ultra vires 34. Whether liable to be sued in England — 
cancellation of lease previously approved — Liability For injury committed in colony — Trespass & false 

to damages on petition of right.! — Minister of imprisonment.] — Trespass & false imprisonment 
Mines v . Harney, [1901] A. C. 347 ; 70 L. J. P. C. lies in England by a native Minorquin, against a 
38 ; 84 L. T. 369 ; 17 T. L. It. 374, P. C. Governor of Minorca, for such injury committed 


Re Railway Porters* Club (1906). 11 
B. C. It. 398 : 2 W. L. R. 162. — CAN. 

a. Power to assent to pro- 

posed law unalterable by provincial 
legislature .] — The provincial legislature 
can create a method of on acting laws 
without the approval of the legislature, 
so long as lt leaves intact the office of 
the Lieutenant-Governor. The ab- 
sence of reference In the Initiative & 
Referendum Aot to a m oh sago from the 
Crown as a pre-requisite to money 
bills Is such an attempted amendment 
or alteration of the office of the Lieu- 
tenant-Governor as is explicitly for- 
bidden by the B. N. A. Act, 1867. lt 
is immaterial whether a provincial 
legislature by an Aot seeks to add to 
or tako from the rights, powers or 
authorities which, by virtue of bis 
office, a Lieutenant-Governor exercises. 
In oithcr case it is ultra vires legislation. 
The Lieutenant-Governor cannot 
assent to any proposed law which 
has not been submitted to & passed 
by the Assembly. A provincial legis- 
lature may not delegate powers which 
would have the effect of causing others 
• to take tho place of, or perform the 
functions of, the legislature. — Re Initi- 
ative & Referendum Act, (1017] 1 
. W. W. R. 1012 ; U919J A. C. 935 — CAN. 

t. Exercise of discrciior con- 

ferred by legislature — Cannot be con- 
trolled by court .] — Electric, etc., Co., 
Ltd. v. A.-G. & Hydro Commission 
(1917), 38 O. L. R. 383; reesd., [1919] 
A. O. 687.— CAN. 

a. Power to remove judge — With- 
out cause assigned.] — Each individual 
judge of county cts. holds his office 
at tho ploasuro of tho Governor in 
Council & may bo removed without 
cause assigned. — R. v. Rogers, Ex p. 
LEWIS (1878), 4 V. L. R. 334.— AUS. 

b. Power to inquire into judge's 
conduct — Cannot be delegated.] — 
Charges having been preferred against a 
county ct. judge, a commission was 
issued, under the great seal of Canada, 
reciting tho fucts & the provisions of 
22 Goo. 3, c. 75 (Imp.), & directing 
tho comrs. to examine luto tho changes, 
& for that purpose to summon wit- 
nesses & require them to give evidence 
on oath & produoo papers ; & to report 
thereupon. The inquiry proceeded, 
& a motion was made for a prohibition : 
— Held . inquiries under the Imperial 
Act should be made before the 
Governor-General in Counoll, & tho 
authority could not bo delegated, nor 
inquiry upon oath authorised by 
commission. — Re Squikr (1882), 46 
U. C. It. 474.— CAN. 

o. No power to override bye-law 
lawfully passed.]— R. v. Saltkrio, R. 
v, McKenzie, R. v . Tumulty (1890). 1 
Terr. L. R. 301 ; 11 G. L. T. 27.™ CAN. 

d. Interference with navigation — 
Power conferred on Crown — Exercisable 
by Governor -General. 1 — Wherever by 
an Act of a Provincial Legislature 
passed before the Union authority is 

? riven to the Crown to permit an inter- 
erence with the public right of naviga- 
tion, such authority is exercisable by 
the Governor-General Sc not by the 
Lieutenant-Governor of the Province. 
— li. v. Fibber (1891), 2 Exch. C. R. 
366.— CAN. 

e. Absolute discretion — Repair of 
public work .] — Whether tho repair of a 


public work should be made or the 
monev voted by Parliament expended 
is within the discretion of the Governor 
in Council or of the Minister of the 
Crown under whose charge the work is ; 
& for the exercise of that discretion lie 
& they are responsible to Parliament 
alone, & such discretion cannot bo 
reviewed by the cts. — H amburg 
American Packet Co. v. R. (1902), 
33 8. C. R. 252.— CAN. 

f. Power to grant ferry licences — 
Governor -General.] — Tho Governor- 
General in Council, if authorised by 
Parliament, may confer, by licence or 
otherwise, an exclusive right to any 
such ferry. — Re International 6c 
Intrrpro VIN cial Ekrkies (1905), 36 
8. C. R. 206.— CAN. 

g. Lieutenant - Governor.] — 

North Vancouver Ferry 6c Power 
C o. v. B unbury (1911), 17 W. L. R. 
450 16 B. C. R. 170.— CAN. 

h. Extent of power to refer matters 
for consideration of Supreme Court.}— 
54 & 55 Viet. c. 25, s. 4, docs not em- 
power the Governor-General in Council 
to refer to tho Supreme Ct. of Canada, j 
for hearing & consideration, supposed or . 
hypothetical legislation which the j 
legislature of a province might enact in , 
tiie future. The Governor in Council 
may refer important questions of law I 
or fact touching specified subjects, or 
touching any other matter with refer- 
ence to wiiich he sees fit to exercise 
tills power. — Re Sunday Laws (1905), 

25 C. L. T. 77 ; 35 8. C. R. 581.— 
CAN. 

k. Power to exclude immigrants — 
Cannot be delegated.] — The power con- 
ferred upon the Governor-General in 
Council by Dominion Immigration Act, 
1907, a. 30, to prohibit the lauding of 
immigrants of a specified class, cannot 
bo delegated to tho Minister of the 
Interior : — Held * an Order in Council 
to that effect was ultra vires , 6c aliens 
who had been detained on landing were 
discharged. — Re Beiiari Lal (1908), 8 
W. L. R. 129; 13 B. C. R. 415.— 
CAN. 

l. Power oiven by statute to ap- 
prove plans— No power to disapprove 
on grounds of j jublic policy. J — 61 Viet. 

(c. 107), (D), incorporated u oo. for the 
purpose of constructing 6c operating a 
canal. Sect. 22 provided that before 
tho work of constructing the canal 
was begun, the plans, etc., were to be 
upproved by the Governor in Council : 

— lie Id : the Uovernor in Council had 
no discretionary power to refuse i 
approval of the plans on the ground i 
that the undertaking authorised by 
tho Parliament was opposed to public 
policy. — Lake Champlain, etc., 
Canal Co. t\ R. (1916), 54 8. C. R. 
461 ; 35 D. L. R. 670.— CAN. 

m. Absolute power to order banish- 
ment.] — Tho power of the Governor 
in Council under tho Banishment 
Ordinance, No. 1 of 1882, to issue an 
order of banishment is absolute, & the 
et. has no power to review' tho action 
taken thereon. — Re Lo Thun Man, 

Re Lai Yirr Noam, Re Kuong Thy 
King (1910), 5 Hong Kong L. It. 166. 
—HONG KONG 

n. Legislative power — Offences com • j 
mitlcd outside territorial limits not in - ! 
eluded.] — The Govemor-Ueneral of 
India in Council has no power to 


legislate for offences committed on tho 
high seas outside the territorial limits 
ot British India, though he has power 
to legislate in respect of offences com- 
mitted on tho high seas within three 
miles of its coasts. — R. v. Kastya 
Rama (1871), 8 Bom. 63.— IND. 

o. Indian Councils Act , 1861 

(c. 67).] — The Governor-General in 
Council has power to make laws 6c 
regulations binding on all persons 
within the Indian territories under the 
dominion of H.M., no matter when 
such territories were acquired. His 
legislative powers are not limited to 
those territories which, at the date of 
Indian Councils Act, 1861 (c. 67), 
were under tho dominion of H.M. — 
Abdulla v. Mohan Oir (1889), 
I. L. R. 11 All. 490.— IND. 

p. — .] — Under Indian 

Councils Act, 1861, s. 23, no Ordinance 
can have any force of law for more 
than six mouths from its promulgation, 
but tiie Governor-General in Council 
lias the power to pass an Act embody- 
ing tho provisions of an Ordinance. 
Tho Governor-Oenerai in Council has 
also tho power to oust the jurisdictiou 
of tho cts., & Ordinance III., 1914, 
8. 11, which is embodied in Act J, 1915, 
& wdiich seeks to oust tho jurisdiction 
of the cts., does not offend against 
Indian Councils Act, 1861 (c. 67), s. 22. 
— Re Jewa Natuoo (1917), 1. L. R. 
44 Calc. 489.— IND. 

q. Power to transfer territory to 
jurisdiction of High Court. \ — The 
Governor-General in Council has 
authority to transfer a portion of the 
territory originally comprised within 
the jurisdiction of the et. of the 
Judicial Cornr. of the Central Provinces 

i & place it within the jurisdiction of 
i the High Ct. — B alksiiwak Bagaiut v. 
i Bhachhathi Dash ( 1 BOS), I. L. R. 35 
Calc. 701 : 12 C. W. N. 657.— IND. 

i 

I r. Power to appoint commission of 
, inquiry .] — Tho Governor has power 
1 to appoint a Commission to inquire 
j into charges made by a prisoner against 
i a warder of a gaol. — Jellicoe v . 

Habkldkn (1902), 22 N. Z. L. K. 313. 
j — N.Z. 

| aa. Power to appoint sheriff — 

; While regular sheriff absent on leave .] — 

| The Governor has power to appoint a 
Sheriff for a district during tho absence 
on leave of the .Sheriff already appointed 
for that district, 6c an appointment 
expressed to be during tiie absence 
on leave of tho Sheriff already 
appointed is valid. — R. v. Peddle 
(1907), 26 N. Z. L. R. 972.— N.Z. 

bb. No power to vary Act of Parlia- 
ment.] — Tho Governor in Counoil 
cannot vary the provisions of an Act 
of Parliament. — Cafe Town, Town 
i Council v. Table Bay Harbour 
Board (190G), 23 S. <?. 639.-^S. A F. 

co. Power to mobilise forces.] — The 
power of tho Governor-General to 
mobilise the military forces of the 
Union in time of w’ar includes all 
subsidiary powers ancillary & necessary 
thereto, such as the enlistment & pay- 
ment of recruits, in order to bring the 
forces up to the strength nocessary to 
oope with the emergency of war. — 
Defence Minister v. Terbruoge 
(1929), C. P. D. 260.— S. AF. 
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by him in Minorca. — Mostyn v. Fabrigas (1774), 

1 Cowp. 161 ; 98 E. R. 1021 ; affg . S. C. sub nom. 
Fabrigas v. Mostyn (1773), 2 Wm. Bl. 929. 

Annotations : — Consd. Hill v. Bigge (1841), 3 Moo. P. C. C. 
465 ; Phillips r. Eyre (1869), L.R.40, B. 225 ; Musgrave 
v. Pulido (1879), 5 App. Cas. 102. Refd. R. v. Johnson 
(1805), 6 East, 583 ; Mure v. Kaye (1811), 4 Taunt. 34 ; . 
Warden v. BaUey (1811), 4 Taunt. 67 : Morris v. Robinson 
(1824), 5 Dow. & Ry. K. B. 34 ; Bedreechund v. Elphln- 
stone (1830), 2 State Tr. N. S. 379 ; The Halley (1868). 

6 Moo. P. C. C. N. S. 262 ; Hart v. Gutnpach (1873), 9 
Moo. P. C. C. N. S. 241 ; Ewing v. Orr Ewing 1885), 10 
App. Cas. 453 ; British South Africa Co. v. Companhia 
de Mocambique, 11893] A. C. 602; Adam v. British & 
Foreign S.S. Co., [1898] 2 Q. B. 430 ; Board v. Board, 
(1919] A. C. 956. Mentd. Sutton v. Johnstone (1786), 

1 Term Hep. 493 ; R. r. Johnson (1805), 2 Smith K. B. 
591 ; Shackell v. Macaulay (1824), 3 L. J. O. S. Oh. 30 ; 
A.-G. r Bovet (1846), 15 M. & W. 60 ; Munden v. Bruns- 
wick (1847), 16 L. J. Q. B. 300 ; li. v. Upton St. Leonards 
(1847), 10 Q. B. 827 ; Houlden v. Smith (1850), 19 
L. J. Q. B. 170 , Ruckmaboyo v. Lulloobhoy Motlichund 
(1852), 8 Moo. P. C. C. 4 ; Maguay i>. Edwards (1853), 

21 L. T. O. S. 103 ; A.-G. v. Kent (1862), 1 H. & C. 12 ; 
Scott v. Seymour (1862), 32 L. J. Ex. 61 ; Di Sora v. 
PhillippH (1863), 10 H. L. Cas. 625 ; Feather v. 11. (1865), 

6 B. & S. 257 ; Ellis v. M* Henry (1871), L. R. 6 C. P. 228 ; 
Whitaker v. Forbes (1875), 45 L. J. Q. B. 140 ; De Greuchy 
r. Wills (1879), 43 J. P. 818 ; lie Hawthorne, Graham v. 
UHML^T 1 CoV’ 23 Gilbey v. Cossoy (1912), 


As to Acts of State, see, generally , Public 
Authorities & Public Officers. 

40. Whether liable to be sued in courts of 
colony — During term of office — Cause of action 
unconnected with official capacity ,1—Applt. , whilst 
holding the office of Lieutenant-Governor of the 
Island of Trinidad, was sued to judgment in 
Trinidad by reaps, on a bond executed before the 
date of his entering on the governorship s — Held : 
an action will lie against the governor of a colony 
in the cts. of the colony, while he is such governor 
for a cause of action unconnected with his official 
capacity. 

Scmble : though judgment be given against such 
governor, his person is not liable to be taken in 
execution. — Hill v. Bigge (1841), 3 Moo. P. O. O. 
465 ; 4 State Tr. N. S. 723 ; 6 Jur. 21 ; 13 E. R. 
189, P. C. 

Annotations : — Refd. Musgrave v. Pulido (1870), 5 App. Cas. 
102. Mentd. Munden v. Brunswick (1847), 10 Q. B. 656. 

41. Whether liable to arrest — In execution of 
judgment obtained against — Aotion of debt.] — 

Hill v, Bigge, No. 40, ante. 


35 . Wrongful commitment.] — Dutton 

r. Howell (1693), Show. Pari. Cas. 24 ; 1 E. K. 
17 , H. L. 

Annotations .•—•Gonad. Hill v. Bfggo (1841), 3 Moo. 1\ C. C. 
4(>5. Mentd. Lyons Corpn. r. East India Co. (1836), 
1 Moo. P. (J. C. 175. 


36. Confirmation of sentence of court 

martial — On person not subject to martial law.] — 

Oomyn v. Sabine (1738), cited 1 Cowp. 109 ; 98 
E. R. 1020. 

37 . Cruel & oppressive imprisonment 

—-For disobedience to orders.] — Wall v. M'Namara 
(1779), cited 1 Term Rep. 536 ; 99 E. R. 1239. 

A nixotat ion Reid. Sutton v. Jolmstono (1786), 1 Term 
Hep. 493. 


38. Wrongful suspension of judge — 

Approval by Crown.] —Sutherland v. Murray 
(1783), cited 1 Term Rep. 538 ; 99 E. R. 1240. 
Annotation : — Refd. Feather v. R. (18G5), 6 B. & S. 257. 


39- Assault & false Imprisonment — 

Responsibility for acts of subordinate.]— In an 

action against the Governor of Gibraltar for 
assault A false imprisonment, it was proved 
that a party of soldiers under the command of his 
military secretary, surrounded pltf.’s house, & 
that, while a search was making in the adjoining 
house for a Spaniard, who was suspected to bo 
concealed there, pltf., in attempting to leave his 
house, was prevented from doing so by a sentinel 
placed at the door, who compelled him to return. 
It was also proved that deft.’s secretary, being 
unattached, could not employ the troops on such a 
service except by his directions & that deft, had 
never called his secretary to account for what had 
occurred. 


The jury having returned their verdict for pltf. : 
— Held : they were warranted in coming to the 
conclusion that deft, had ordered the search, & 
the act complained of was a necessary consequence 
of deft.’s orders. — Glynn v . Houston (1841), 


2 Man. & G. 337 ; 4 State Tr. N. S. App. A. 1308 

E. R, 


2 Scott, N. R. 548 ; 5 Jur. 195 133 

Annotation : — Mentd. Scott v. Seymour (1862) 
739. 


775. 

10 W. R. 


See, also, No. 22, ante . 


C. Criminal Liability . 

See, generally , Criminal Law. 

42. Liability to be tried In England — Crime or 
misdemeanour in exercise of office.] — Wall’s 

Case (1802), 28 State Tr. 51. 

43. .] — R. v. Picton (1805), 30 

State Tr. 225. 

Annotations : — Refd. Re Eyre (1868), 16 W. R. 754. Mentd. 
Locon v. nigglns (1822), 3 Sturk. 178 ; Rowo v. Brentou 
(1828), 3 Man. & lly. K. B. 133 ; Barnes v. Stuart (1834), 
1 Y. & C. Ex. 119 ; Dc Bodo*s Case (1845), 8 Q. B. 208 ; 
Scott v. Seymour (1862), 1 H. & C. 219 ; Anderson v. 
Gorrio, [1895] 1 Q. B. C68> 

44. 11 & 12 Will. 3, c. 12—42 Geo. 3, 

c. 85.]— By 11 & 12 Will. 3, c. 12, & 42 Geo. 3, 
c. 85, if any Governor of a colony or other person 
holding or having held public employment out of 
Great Britain has been guilty of any crime or mis- 
demeanour in the exercise of his office, every such 
crime, etc., may be prosecuted or inquired of, & 
heard & determined in the Ct. of King’s Bench in 
England either upon information by the A.-G. 
or upon indictment found, & such crime, etc., may 
be laid to have been committed in Middlesex. — 
R. v. Eyre (1808), L. R. 3 Q. B. 487 ; 37 L. J. M. C. 
159 ; 18 L. T. 511 ; 32 J. P. 518 ; 11 Cox, C. C. 
102 ; Firdason’s Report ; sub nom . lie Eyre, 
10 W. R. 754 ; sub nom. R. v. Vaughan & Eyre, 
9 B. A S. 329. 

Annotation : — Refd. Marais v. General Ottlcor Commanding 
the linos of Communication & A.-G. of Cape Colony (1901), 
71 L. J. P. C. 42. 

D. Privilege of Official Communications . 

See, generally. Discovery, Inspection, & Inter- 
rogatories ; Evidence. 

45. Communication between governor dc 
Attorney-General.] — (1) Communications which 
take place between a Governor dc his Attorney- 
General are confidential, & if a witness is interro- 
gated as to their substance in a Ct. of Justice, he 
is not bound to answer any questions respecting 
them. 

(2) The delivery of a pamphlet by a Governor 
to his Attorney-General, not for any public purpose, 


PART II. SECT. 2, SUB-SECT. 1. — B. 

b. Whether liable to be sued in 
courts of colony — Cause of action con- 
nected with official capacity. ] — The 
Governor of Bombay & Members of 
Council are by Statute exempt from 


the Jurisdiction of the High Ct., so fa 
as acts done in their public capacit 
are concerned. — Je Hanoi a M. Cut 
setjx t>. Secretary op State fo 

WD U <190!!) ’ *• L - K - 27 Bom - 180 -~ 


I PART II. SECT. 2, SUB-SECT. 1.— D. 

o. Resolution of colonial govern- 
ment.) — A resolution of the Bombay 
I Govt, stated that, after careful con- 
I Bideration of the facts disclosed in 
' certain papers & of the explanation 
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Dependencies. 


Sect. 2 . — The executive: Subject. 1, D.; sub-sects, 
2, 3, 4, 5 cfc 6. Sect . 3 : Sub-sects . 1 <fc 2, A .] 

but in order that he might peruse it, is such a 
publication as will make him responsible in an 
action, if the pamphlet be a libel. 

(3) In an action against a Governor of a colony 
by the Surveyor-General, who held that appoint- 
ment in the colony such office being an office at 
will, for suspending him, ‘maliciously, & without 
probable cause, it is necessary for pltf. to prove 
express ^positive malice. — Wyatt v. Gore (1810), 
Holt, N. P. 299, N. P. 


Annotations : — As to (1) Consd. Home v. Bentlnck 

Generally, Mentd. Blake v. PI 1 fold 
(1832), 1 Mood. & R. 198. 


46. Orders in writing to subordinate officer — 
Destruction of factory.] — Orders in writing were 
given by the Governor of Sierra Leone to an 
officer under him for the destruction of a 
factory. Called as a witness in a suit against the 
Governor for trespass the officer objected to the 
production of the orders on the ground that it 
would be attended with inconvenience to the 

E ublic, that such orders should be divulged. 

[is objection was upheld. — Uooke v. Maxwell 
(1817), 2 Stark. 183, N. P. 

47. Communication between Secretary of State 
for Colonies & Governor — Between Royal Com- 
missioner Sc Governor — Between Royal Com- 
missioner Sc Secretary of State.] — An action for 
libel was brought by the Governor of a colony, the 
alleged libel consisting in a statement made by 
deft, in a newspaper that pltf., as Governor, had 
sent to the Secretary of State for the Colonies 
garbled accounts of certain proceedings in the 
Colonial Assembly, Deft, pleaded that the state- 
ment was true. On appln. for discovery by deft., 
pltf. in his affidavit specified certain documents 
to the production of which he objected, as follows : 
“ I have in my custody, but acquired & held 
by me in my capacity of Her Majesty’s Governor 
of Mauritius & subject to the directions of Her 
Majesty’s Secretary of State for the Colonies, a 
number of copies of various despatches, reports, 
& other communications, with the enclosures 
referred to therein, which passed either between 
Her Majesty’s Secretary of State for the Colonies 
& myself as such Governor as aforesaid, or between 
the Royal Commissioner appointed by Her Majesty 
to inquire into the affairs of Mauritius Sc myself 
as such Governor as aforesaid, or between the 
Royal Commissioner & the Secretary of State. 
The attention of the Secretary of State has been 
directed to the nature & dates of the documents, 
& he has directed me not to produce or disclose the 
documents, & to object to their production in these 
proceedings on the ground of the interest of the state 
& of the public service. In consequence of those 
instructions Sc of the rules & regulations of Her 
Majesty’s Colonial Service I am unable to produce 


the documents, Sc I object to produce them on the 
ground aforesaid.” No affidavit or statement was 
made on behalf of the Secretary of State in support 
of the objection : — Held : it sufficiently appeared 
that the documents in question were privileged 
from discovery, & the application must be refused. 
— Hennessy v, Wright (1888), 21 Q. B. D. 509 ; 
57 L. J. Q. B. 530 ; 59 L. T. 323 ; 53 J. p. 62 ; 
4 T. L. R. 597, D. C. 

Annotations : — Reid. Wright v. Mills (1890), 62 L. T. 558. 
Mentd. Ford v. Blest (1890), 6 T. L. R. 295 ; Marks v. 
Beyfus (1890), 54 J. P. 775 ; Hughes v. Vargas (1893), 
9 R. 661 ; Re Hargreaves, [1900] 1 Ch. 347 ; Asiatic 
Petroleum Co. v. Anglo -Persian Oil Co., [1916] 1 K. B. 
822 ; Ronnfeldt v. Phillips (1918), 34 T. L. R. 556. 


Sub-sect. 2. — The Executive Council. 

48. Power to remove judge — Misbehaviour Sc 
neglect of duty.] — The Governor Sc Council of a 
Colony or Plantation have power, under 22 Geo. 3, 
c. 75, to amove a judge from his office, for 
misbehaviour or neglect of duty. 

Where a judge availed himself of his judicial 
office, through an incident connected with the 
constitution of the Supreme Ct. in Van Dieman’s 
Land, to obstruct his creditor from recovering a 
debt due from him, &, upon an investigation by 
the Governor & Council, was found to be involved 
to a large extent in bill transactions & pecuniary 
embarrassment : — Held : by the Judicial Com- 
mittee sufficient to justify the Governor Sc Council 
in removing him from office. — Montagu v . Van 
Dieman’s Land (Lieut.- Gov.) (1849), 0 Moo. 
P. C. C. 489 ; 13 E. R. 773, P. C. 

49. Provincial Secretary — Duty to submit 
petition to Lieutenant-Governor — Liability for 
definite refusal — Action for damages.] — Under 
the British Columbia Crown Procedure Act, s. 4, 
it is the duty of the Provincial Secretary to submit 
to the Lieut. -Governor a petition left with him as 
therein directed for that purpose. His deilnite 
refusal to do so gave petitioner a causo of action 
involving damages which must be submitted to a 
jury. — Pulton v. Norton, [1908] A. C. 451 ; 78 
L. J. P. C. 29 ; 99 L. T. 455 ; 24 T. L. R. 794, P. C. 
Annotation : — Mentd. Ruffy-Arncll & Baumann Aviation 

Co. v . II., [1922J 1 K. B. 599. 


Sub-sect. 3. — Suits against the Crown. 

See Constitutional Law, Vol. XI., pp. 623 
et seq . 


Sub-sect, 4. — Suits against Public Officials. 
See Public Authorities & Public Officers. 


tendered by pltf., the Governor in 
Council had come to the conclusion that i 
pltf. had boen guilty of iuisoouduct 
reflecting gravely on his reputation for 
honesty & trustworthiness : — Held : 
the resolution, being an official com- 
munication, was absolutely privileged. 
J F.H ANGIIl M. CURSETJ1 V. SECRETARY i 

of State for India (1902), I. L. R. 1 
27 Bom. 189.— IND. j 

PART II. SECT. 2, SUB-SEGT. 2. j 

d. Provincial Secretary — No power 
to bind Crown — Signature to letter of 
credit .) — The Provincial Secretary of 

S uebec wrote tiio following letter to 
* with the assent of his colleagues, but 
not beta authorised by Order-in* 


Council : ** The Govt, will vote in the , 
budget for 1891-2 an item of 4,000 1 
piastres which will be paid you for 
printing the ‘List of Crown Lands* 
ordered from you” : — Held : the letter : 
constituted no contract between D. & I 
the govt., the provincial secretary i 
having no power to bind the Crown by i 
his signature to such document : & i 
a subsequent vote of the Legislature I 
of a sum of money for printing a “ Lis t i 
of Crown Lands,” etc., was not a i 
ratification of the agreement with D., | 
the govt, not being obliged to expend ; 
tho money, though authorised to do ; 
so, Sc the vote containing no reference > 
to the contract with D. nor to the 
letter of oredit. — Jacques -Cartier 


Bank i\ R. (1895), 25 S. C. R. 84.— 
CAN. 

e. Minister of Interior — Use of 
Ordinance lands — Authority of Governor 
necessary .] — The Minister of the In- 
terior cannot lease or authorise tho use 
of ordinance lands without the 
authority of the Governor in Council. — 
Quebec Skatino Club v . R. (1893), 

3 Exoh. C. R. 387.— CAN. 

f. Cabinet not recognised by constitu • 
tion.} — R. Tooth (1874), 4 Q. S. C. R. 
96.— AUS. 

g. ,1 — R. v. Davenport (1874), 

4 Q. S. C. R. 99.— AUS. 
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Sub-sect. 5. — Tenure of office of Crown 
it Servants. 

; See Constitutional Law, Yol. XI., pp. 505 
l el 8eq. 

\ 

i 

t Sub-sect. 6. — Administration by Chartered 
\ Company. 

Acts of State.] — See Public Authorities & 
Public Officers. 

50. Administration on behalf of Crown — Ex- 
penses of company — Right to reimbursement.] — 

Re Southern Rhodesia, No. 7, ante . 


Sect. 3.— THE LEGISLATURE. 

Sub-sect. 1. — Status of Legislative Assembly. 

51. Permanent body — New South Wales — 
Payment of members.] — By New South Wales 
Parliamentary Representatives* Allowance Act, 
1889, s. 2, every member of the Legislative 
Assembly then serving or thereafter to serve therein 
was to receive an allowance, which was to be 
payable to every such member of that present 
Legislative Assembly then serving & to every 
such member thereafter elected from the time of 
his taking his seat, & in every case until he should 
resign, or his seat be vacated, or until Parliament 
should be dissolved, or should expire by effluxion 
of time : — Held : for the purposes of the Act the 
Legislative Assembly must be regarded as a 

ermanent body, So the allowance was intended to 
e made to members of future assemblies as well 
as of that which existed when the Act was passed. 

According to the ordinary use of the term 
44 Legislative Assembly,” it means the assembly 
created by the Constitution Act, which, though 
liable to bo dissolved or to expire by effluxion of 
time, is an essential part of the constitution of 
the colony & must be regarded as a permanent 
body ( per Cur.). — A.-G. for New South Wales v. 
Rennie, [1890] A. C. 370 ; 05 L. J. P. C. 52 ; 
74 L. T. 532 ; 12 T. L. It. 393, P. C. 

52. Readjustment of provincial representation 
— Canada — British North America Act, 1867 (c. 3), 
s. 61.] — The British North America Act, 1807 
(c. 3), s. 51, provides that the number of members 
for a province may be readjusted in the manner 
provided by the Act, in the proportion which the 
population of the province bears to the aggregate 
population of Canada : — Held : Canada in the 
sect, must be taken to mean the whole Dominion 
of Canada, So not only the four original provinces 


existing at the date of the passing of the Act, So 
the sect, applied to the representatives of provinces 
subsequently incorporated ; So the representation 
of such provinces might be decreased on a first 
readjustment. — A.-G. for Province of Prince 
Edward Island v . A.-G. for Dominion of 
Canada, A.-G. for Province of New Brunswick 
v. A.-G. for Dominion of Canada, [1905] A. C. 
37 ; 74 L. J. P. C. 9 ; 91 L. T. 636 ; 21 T. L. R. 
25, P. C. 


Sub-sect. 2. — Powers and Privileges of 
Colonial Legislatures. 

A . In General . 

53. Dominion law applicable equally to all 
persons & property within limits — No privilege In 
favour of Englishmen.] — Campbell v . Hall, No. 

5, ante. 

54. Not delegate of Imperial Legislature.] — 

Powell v. Apollo Candle Co., No. 64, post. 

See , also , No. 90, post. 

55. Ordinance passed In pursuanoe of Order in 
Council — Not disapproved by Crown — Whether void 

for excess.] — (1 ) Appeal allowed though the security 
for prosecuting the same had not been perfected 
in duo time, such omission being occasioned by the 
suspension & removal of the judges in the colony, 
So the imperfect constitution of the ct. in con- 
sequence thereof. 

(2) An ordinance passed in pursuance of an Ord. 
in Council, & not altered or disapproved by Her 
Majesty in Council, though seemingly more 
extensive than contemplated by the Order, is not 
void for the excess, but will be considered as duly 
authorised by the Order, So taken in conjunction 
with it. — Inglis v. De Barnard (1841), 3 Moo. 
P. C. C. 425 ; 13 E. R. 172, P. 0. 

Annotation :—As to (2) Reid. Phillips v. Eyre (1870), 10 

B. So 8. 1004. 

56. Exercise of powers — Whether absolute or 
conditional.] — R. v. Burah, No. 197, post. 

57. Colonial statute binding on Admiralty 
Courts — Compulsory pilotage.] — Colonial statutes, 
imposing compulsory pilotago upon vessels navi- 
gating in the waters of the colony, & relieving 
owners from liability for the negligence of pilots 
taken under such compulsion, are binding equally 
upon the High Ct. of Admlty. So the Vice-Admlty. 
Cts. 

In the present case the law invoked is contained 
in an Act of the legislature of a colony belonging to 
the Crown, & ratified by the express sanction of 
Her Majesty. Their Lordships have no doubt 
whatever that this law, in every case to which it 
is applicable, is of binding authority, equally in 


PART IL SECT. 3, SUB-SECT. 2.— a. 

h. Wht'iher members of legislature 
privileged from arrest in civil rases — 
Even if House be sitting. ] — Norton v. 
Chick (1894), 15 N. 8. W. L. R. 172.— 

AUS. 

k. .] CUVILLIKB V. 

Munbo (1848), 4 L. C. R. 146. — CAN. 

l. Same privilege as in 

England .] — R. r. Gamble (1852), 9 
U. C. R. 546.— CAN. 

m. Resolution imposing customs 
duties — Whether valid.} — Stevenson v. 
R. (1865), 2 W. W. & A*B. 143.— AU8. 

n. .] — Deane & Johnson 

r. Field (1864), 1 R. 105.— S. AF. 

o. Resolution conflicting with ex- 


isting rights — Whether valid. ] — The 
govt. was authorised by resolution of 
both Houses of Parliament to grant a 
piece of land in the W. Municipality to 
an agricultural society for public pur- 
| poses : — Held : notwithstanding such 
resolution the govt, was not entitled to 
make a grant conflicting with the 
existing rights of the inhabitants. — 
Worcester Municipality v. Colonial 
Government (1907), 24 8. C. 67 ; 17 
C. T. R. 178.— S. AF. 

p. Cannot compel attendance of 
witnesses — Before committee.) — The 
Colonial Legislature cannot compel 
attendance of witnesses before a com- 
mittee of the legislative assembly. — 
Re i Kelly, Ex p. The Sheriff (1860), 

2 Leggc, 1275.— AUS. 

q. Power of Speaker to preserve i 


order in House. 1 — The public have 
access to the legislative chambers So 
precincts of tho House of Assembly, as 
a matter of privilege only, under 
licence either tacit or express, which 
can he revoked whenever necessary 
in the interest of order & decorum. 
The power of tho Speaker Sc officers 
of tho House to preserve order may be 
exercised during the intervals of 
adjournment between sessions as well 
as when the House is sitting. A stair- 
case loading from the street entrance 
up to tho corridor of the House is a 
part of the precincts of the House, & 
a member of the public who conducts 
himself thereon so os to interfere with 
the discharge by members of their 
public duties may lawfully bo removed. 
— Payson v . Hubert (1903), 34 

S. V. R. 400.— CAN. 
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the Queen's High Ct. of Admlty. & in the Vice- 
Admlty. Ct. of Canada, from which it is to be 
observed their Lordships are now sitting as a Ct. 
of Appeal (Phillimore, J.). — The Hibernian 
( 1872), 27 L. T. 725 ; 1 Asp. M. L. C. 491, C. P. 

58. Cannot affect Jurisdiction of Judicial Com- 
mittee of Privy Council.] — A.-G. for Dominion of 
Canada v . A.-G. for Ontario, A.-G. for Quebec 
v. A.-G. for Ontario, No. 370, post. 

B. Repugnancy to English Law. 

59. Nature of doctrine.] — Phillips v. Eyre, 
No. 16, ante. 

60. Effect of Colonial Laws Validity Act, 1865 
(c. 63) — Legislative right of Imperial Parliament 

? reserved.] — The obvious meaning of the Colonial 
*aws Validity Act, 1865 (c. 63), is to preserve 
to the Imperial Parliament a right to legislate 
for a colony to which a local legislature has been 
assigned, & to forbid the local legislature to enact 
anything repugnant to Imperial legislation so 
effected, but not otherwise to derogate from the 
general powers of colonial legislatures. — R. v. 
Marais, Ex p. Marais, (1902] A. C. 51 ; 71 
L. J. P. C. 32 ; 85 L. T. 363 ; 17 T. L. R. 704, 
P. O. 

61. Grant of conditional pardon — Whether 
ultra vires.] — Writs of habeas corpus were issued 
by a judge in vacation for bringing up W. & others, 
prisoners in the gaol of Liverpool. 

The keeper of the gaol brought up the prisoners, 
& returned in the case of each prisoner in substance, 
that by a statute of Upper Canada the Lieutenant- 
Governor in Council was empowered to grant a 
pardon on such conditions as might appear proper ; 
that prisoner was so pardoned on condition of 
transportation to Van Diemen’s Land : — Held : 
the statute of Upper Canada authorising conditional 
pardons was not ultra vires , either on the ground 
of repugnancy to English law or on the ground that 
the performance of the condition must take place 
out of Upper Canada. — Watson’s Case (1839), 
9 Ad. & El. 731 ; 112 E. It. 1389 ; sub nom. R. 
v. Wixon, 8 L. J. Q. B. 129 ; sub nom. Canadian 
Prisoners’ Case, 3 State, Tr. N. S. 903 ; sub ?iom. 
R. v. Batcheldor, 1 Per. & Dav. 510 ; 2 Will. 
Woll. & H. 19. 

Annotations: — Reid, lie Bronau & Gallon (1847), 11 Jur. 


775. Mentd. Re Clarke (1842), 2 Q. B. 619 ; Re Hammond 
(1846), 15 L. J. M. C. 136 ; Bowdler’s Case (1848), 12 Q. B. 
612 ; Re Hakewill (1852), 12 C. B. 223 ; Re Barnard, 
Ex p. Wetherell (1853), 20 L. T. O. S. 241 : Atloe v. Hook 
(1854), 2 W. R. 511 ; Swann v. Dakins (1855). 3 C. L. R. 
602 ; Re Timson (1870), L. R. 5 Exch. 257 ; R. v. Mount 
(1875), L. R. 6 P. C. 283 ; R. v. Brixton Prison, Ex p. 
Staltmann (1912), 107 L. T. 553. 


C . Territorial Limitation. 

62. General rule.] — The laws of a colony 
cannot extend beyond its territorial limits 
(Turner, C.J.). — Low v. Routledge (1865), 
1 Ch. App. 42 ; 35 L. J. Ch. 114 ; 13 L. T. 421 ; 
30 J. P. 4 ; 11 Jur. N. S. 939 ; 14 W. R. 90, L. JJ. ; 
on appeal , sub nom. Routledge v . Low (1868), 
L. R. 3 H. L. 100, H. L. 

Annotations : — Reid. Davidssonv. Hill, ri901] 2 K. B. 606. 

Mentd. Low v. Ward (1868), L. R. 6 Eq. 415 ; Mathieeoft 

v. Harrod (1868), L. It 7 Eq. 270 ; Graves’ Case (1869), 

L. H. 4 Q. B. 715 ; Reid v. Maxwell (1SS0). 2 T. L. It. 790 ; 

Collingridge v. Emmott (1887), 57 L. T. 864. 

63. .] — Re Oriental Bank Corpn. (No. 

2), No. 19, ante . 

64. Jurisdiction confined to territory.] — 

(1) A Colonial Legislature is not a delegate of the 
Imperial Legislature. It is restricted in the area 
of its powers, but within that area it is unrestricted. 

(2) Customs Regulation Act, 1879 (No. 19), 
s. 133, is not ultra vires the Colonial Legislature. — 
Powell v . Apollo Candle Co. (1885), 10 App. 
Cas. 282 ; 54 L. J. P. C. 7 ; 53 L. T. 638, P. C. 

65. Powers of colonial Master in 

Lunacy.] — B. having become of unsound mind, 
was admitted as an insane patient into the public 
hospital at P., in the colony of New South Wales. 
On a petition presented by the Master in Lunacy of 
New South Wales, & by the lunatic by her next 
friend asking that the whole of the fund might be 
paid out to the Master : — Held : although by 
42 Viet., No. 7, the New South Wales statute 
relating to the insane, the Master was empowered 
to collect the assets of the lunatic in the colony, 
no such power was given to him with reference 
to assets m England. 

This Act is compulsory as against any person 
residing within the limits of the colony ; but no 
Act of the Legislature of New South Wales can 
compel any one here in England to piiy to the 
Master, who has no title to the property, anything 
belonging to the insane patient. No trustee in 
England can be compelled to obey the Act of 
Parliament of New South Wales (Cotton, L.J.). — 


PART II. SECT. 3, SUB-SECT. 2.— B. 

59 i. Nature of doctrine .] — Tlio only 
repugnancy that would invalidate a 
colonial Act, is a repugnancy to (l»o 
statute of the Imperial Parliament 
affecting the colony, or some order or 
regulation made thereunder, or to 
Home of the leading principles of tlio 
common law. — R. v . YVhelan (18G8), 
6 W. W. & A’B. 7.— AUS. 

59 ii. .] — No colonial Act can 

bo “ repugnant " to an Act of the 
British Parliament within the meaning 
of Colonial Laws Validity Act, 1865 
<o. 03), a. 2, unless it involve, cither 
directly or ultimately, a contradictory 
proposition, probably, contradictory 
duties or contradictory rights. — 
Queensland A.-G. t\ Commonwealth 
A.-G. (1915), 20 C. L. It. 148.— AUS. 

59 HI. .] — A statute made & 

passed by the General Assembly of 
New Zealand is not void for repugnancy 
to tlio law of England, unless it is 
opposed to some Act of the Imperial 
Parliament inado. expressly binding 
upon & applicable to the colony. 


Robinson v . Reynolds, Mac. 562. — 

N.Z. 

PART II. SECT. 3, SUB-SECT. 2.— C. 

64 i. General rule — Jurisdiction con- 
fined to territory .J — The legislative 
enactments of a country have no 
binding force proprio uigorc in another 
country, & a legislature cannot 
authorise corpns. created by it to carry 
on business in a foreign country. 
Where, however, a legislature assumes 
so to do, such authority is only a 
legislative sanction to the agreement 
of the corporators to transact their 
business abroad as well as at home. — 
Clarke v. Union Fire Insurance 
Co. (1884), 10 I\ R. 313.— CAN. 

64 ii. .] — No province can 

pass laws to operate outside its own 
territory, & no tribunal established by 
a province can extend its process 
beyond the province so as to subject 
persons or property elsewhere to its 
decisions. — Deacon r. Chadwick 
(1901), 1 O. L. R. 340.— CAN. 

64 iil. .] — Jones v . Two- 

HEY (1908), 8 W. L. R. 295 ; 1 Alta. 
L. R. 207. — $ AN, 


64 iv. .] — A warrant for a 

provincial offence cannot be given 
effect to outside the limits of that 
province. Provincial legislation at- 
tempting to authorise it would bo 
ultra vires. — Ex p. Em (1920), 1 

W. W. 11. 661.— CAN. 

64 v. .] — Prisoner, who 

was a Britisli subject, married in New 
Zealand, & subsequently, while he 
was serving as a member of the New 
Zealand Expeditionary Force & his 
wife was still alive, went through the 
form of marriage with another woman 
in England. On his return to New 
Zealand prisoner was indicted for 
bigamy & convicted finder the Crimes 
Act, 1908, s. 224, which defines the 
offence as 44 the act of a person who, 
being married, goes through a form of 
marriage with any other person in 
any part of the world " : — Held : an 
enactment purporting to deal with 
crime beyond the territorial limits of 
the Dominion was beyond the power 
of the New Zealand Parliament, & 
the conviction must be set aside. — 
R. r. Lander, (19191 N. Z. L. R. 305.— 
N.Z. 
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Re Barlow's Will (1887), 86 Oh. D. 287 s sub 
nom. Re Barlow’s Will Trusts, Re Barlow, 
Barton v. Spencer, 60 L. J. Ch. 796 ; 67 L. T. 
95 ; 35 W. B. 737 ; 3 T. L. B. 095, C. A. 

Annotations : — Consd. Re Brown, [ 18953 2 Ch. 060. Mentd. 
Re De Linden, Rt Spurrier's Settlmt., De Hayn r. Garland, 
11897 J 1 Ch. 453 ; Re Cliatard’a Settlmt., [1899] 1 Ch. 
» 712; Didisheim v. London & Westminster Bank, [1900J 

1 2 Ch. 15 ; Tliiery v. Chalmers, Guthrie, [1900] 1 Ch. 80 ; 
Re Selot’s Trusts, [1902] 1 Ch. 488 ; Re Carr’s Trusts. 
Carr v. Carr, [1904] 1 Ch. 792. 

66. Offence committed without 

colony.] — The Criminal Law Amendment Act 
of N. S. Wales, 1883 (s. 54), enacts that whosoever 
being married marries another person during the 
life of the former husband or wife, wheresoever such 
second marriage takes place, shall be liable to 
penal servitude for seven years ; — Held : these 
words must be intended to apply to those actually 
within the jurisdiction of the legislature, & conse- 
quently there was no jurisdiction in the colony 
to try applt. for the offence of bigamy alleged to 
have been committed in the U.S.A. 

Their Lordships think it right to add that they 
are of opinion that if the wider construction had 
been applied to the statute ... it would have 
J been beyond the jurisdiction of the colony to enact 
such a law. Their jurisdiction is conlined within 
their own territories, <te the maxim which has been 
more than once quoted, “ Extra territorium jus 
diccnti irnpunc non paretur would be applicable 
to such a case (Earl of Halsbgry, O.). — Macleod 
V . A.-G. FOR New South Wales, [1891] A. C. 455 ; 
60 L. J. P. O. 55 ; 05 L. T. 321 ; 7 T. L. It. 703 ; 
17 Cox, C. C. 341, P. O. 

Annotations : — Consd. A.-G. for Canada v. Cain, Same v. 
Gilhula, f 1 906] A. C. 542. Reid. Makin r. A.-G. of New 
South Wales (1893), 09 L. T. 778 : 8wifto v. A.-G. for 
Ireland, [1912] A. C. 27 d. 

67. Statute authorising performance of condition 
outside territory — Whether ultra vires.]— W atson’s 
Case, No. 61, ante. 

68. Large bay — Point beyond three miles from 
shore— Newfoundland.] — Injunction granted by 
the Supreme Ct. of Newfoundland to prevent 
applts. from infringing certain exclusive rights 
granted to resp. co. under 17 Viet. c. 2. It 
appeared that applts. had brought 6c laid a tele- 
graph cable to a buoy more than thirty miles 
within Conception Bay, the average width of the 
bay being fifteen miles. The buoy 6c cable were 
more than three miles from the shore of the bay : — 
Held: (1) according to the true construction of 
17 Viet. c. 2, the intention of the Legislature 
of Newfoundland was to prohibit for the benefit of 
resp. co. the use of any part of the territory of 
Newfoundland by any ot her person for telegraphic 
communication, whether within the island or as a 
mere means of transit between places outside the 
territory. (2) By 59 Geo. 3, c. 38, the Imperial 
legislature asserted exclusvie dominion over the 
bay, 6c by 35 6c 36 Viet. c. 45, conferred upon the 
Legislature of Newfoundland the right to legislate 
with regard to it. — D irect United States Cable 
C o. v. Anglo American Telegraph Co. (1877) 

2 App. Gas. 394 ; 46 L. J. P. C. 71 ; 36 L. T. 265, 

X • v« 

Annotations Refd. The Lockkcn (1918), 34 T. L. It. 594. 
Henra. London & India Docks Co. v. Thames Steam Tuir 
& Lighterage Co., 119091 A. C. 15 


D . Legislation affecting Absentees . 

See , generally , Conflict of Laws. 

69. Subjection of absentees to colonial trl- 
bunais.] — The Colonial legislature has power under 
New Zealand Constitution Act, 1852 (c. 72), to 
subject to its tribunals persons who are neither 
by themselves nor their agents present in the 
colony ; — Held : the law of the local legislature 
authorising the local cts. in any case of contracts 
made or to be performed in the colony to decide 
whether they will or not proceed in the absence of 
deft, is intra vires & reasonable. 

Whether a judgment against an absentee without 
service of the writ will be enforced by the cts. of 
another country is a question for tnose cts., 6c 
does not affect the validity of the local law. — 
Ashbury v. Ellis, [1893] A. 0. 339 ; 62 L. J. P. C. 
107 : 69 L. T. 159 ; 9 T. L. R. 517 ; 1 R. 388, P. C. 

Annotations : — Consd. Itaymcnt v. Payment & Stuart, 

Chapman v. Chapman 8c Buist, [1910] P. 271. Refd. 

Gavin, Gibson v. Gibson, [1913] 3 K. B. 379 ; Phillips v. 

Batho, [1913J 3 K. B. 25. 

E. Punishment for Contempt . 

See, generally , Contempt of Court, Attach- 
ment, & Committal, Vol. XVI. 

Contempt of British Parliament, sec Parlia- 
ment. 

70. Whether power to punish Inherent In legis- 
lative assemblies — Contempt committed outside 
precincts — Or direct contempt of authority.] — The 

power of punishing contempts is inherent in 
every assembly possessing a supreme legislative 
authority ; whether they are such as lend in- 
directly to obstruct their proceedings, or directly 
to bring their authority into contempt. 

It appears that it, Jamaica, was a conquered 
island, 6c as in other territories obtained by con- 
quest, such laws are in force as the King by supreme 
authority may choose to direct (Parke, B.). — 
Beaumont v. Barrett (1836), 1 Moo. P. C. O. 59 ; 
3 State, Tr. N. S. App. A. 1283 ; 12 E. R. 734, 
1*. C. 

Annotations : — Expld. Kielley r. Curson (1812), 4 Moo. P. C. (J. 

«3. Consd. Ponton v. Hampton (1858), 11 Moo. P. O. O. 

347 ; Doylo v. Falconer (1800), L. K. 1 P. C. 328. Refd. 

Dill v. Murphy (1804), 1 Moo. P. C. C. N. 8. 487 ; Phillips 

v. Eyro (1870), L. It. 0 Q. B. 1 ; Barton v. Taylor (1880), 

2 T. L. It. 382. 

71. Limited to powers necessary for 

existence of body 6c exercise of functions.] — 

Kielley v. Carson, No. 15, ante . 

72. Immaterial whether legis- 

lature established by Crown or by statute.] — The 

power of arrest with a view to punish for an alleged 
contempt committed beyond its own precincts is 
not incident to a colonial legislative chamber, 6c 
it is immaterial whether such legislature is estab- 
lished by statute, or by the Crown. 

The lex et consuetudo Parliaments was not intro- 
duced into the colony by the Australian Cts. Act, 
1828 (c. 83), s. 9, which provided that all laws Sc 
statutes in force in England at the passing of the 
Act, not being inconsistent therewith, should be 
applied in the administration of justice in the 
colony, so far as they could be applied there. — 
Fenton v. Hamilton (1858), 11 Moo. P. 0. C. 347 s 


PART II. SECT. 3, SUB-SECT. 2.— E. 

r. Whether power to punish in- 
herent in legislative assembly.]— A 
warrant of commitment for contempt 
by the legislative assembly recited that 
the legislative assembly did resolve 
that G. was guilty of contempt & 
breach of the privileges of the said 
legislative assembly & that the legis- 


lative assembly had adjudged that l 
be for the said offence, taken int 
custody, etc. v—litld : inasmuch i 
the assembly had only such privilege 
as were enjoyed by the House ( 
8c possessed then 
fore limited powers only, the warrar 
should contain averments or stat 
grounds to show that these powoi 
had not boon exceeded, 8c the warrau 


) was therefore bad 8c prisoner was 
I discharged. — Re Glass (1869), 0 
| W. W. & A'B. 45.— AUS. 

s. What constitutes contempt — Libel 
on members of assembly. 1 — The legis- 
lative council 8c legislative assembly 
! of Victoria have all the privileges, 

! immunities 8c powers which were 
! legally held, enjoyed 5c exorcised by 
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3 <fc 4 ,A. (a).] 

8 State, Tr. N. S. 873 ; 6 W. R. 341 ; 14 E. R. 
727, P. C. 

Annotations : — Consd. Doyle v. Falconer (1866), L. It. 1 P. C. 
328. Retd. Dill v. Murphy (1864), 1 Moo. P. C. C. N. S. 
487 ; A.*U. o t New South Wales v. Macpherson (1870), 
L. It. 3 P. C. 268. 

73. .] — The power of a colonial 

Legislative Assembly to commit a member or 
others for contempt committed in the presence of 
the House can only be given by express grant, & 
cannot be maintained by analogy to the privileges 
of the House of Commons, or the powers of a 
Court of Record, nor can such a power be implied 
as inherent in the very nature of a legislative body, 
such power neither being essential to its existence, 
nor to the proper discharge of its functions. 

It is necessary to distinguish between a powor to 
punish for a contempt, which is a judicial power, 
& a power to remove any obstruction offered to 
the deliberations or proper action of a legislative 
body during its sitting, which last power is neces- 
sary for self-preservation. If a member of a 
colonial House of Assembly is guilty of disorderly 
conduct in the House whilst sitting, he may be 
removed or excluded for a time, or even expelled, 
Jbut there is a great difference between such powers 
'& the judicial power of inflicting a penal sentence 
for the offence. The right to remove for self- 
security is one thing ; the right to inflict punish- 
ment is another. The former is all that is war- 
ranted by the legal maxim, “ Quando lex aliquid 
concedit concederc videtur et illud sine quo res ipsa 
esse non potest” but th latter is not its legitimate 
consequence. 

The privileges of the House of Commons, that 
of punishing for contempt being one, belong to it 
by virtue of the lex et consuetudo ParliumentU 
which is a law peculiar to & inherent in the two 
Houses of Parliament of the United Kingdom. 
It cannot, therefore, be inferred from the pos- 
session of certain powers by the House of Commons, 
by virtue of that ancient usage & prescription, 
that the like powers belong to the Legislative 
Assemblies of comparatively recent creation in 
the dependencies of the Crown ( per Cur.). — Doyle 
v. Falconer (1860), L. R. 1 P. 0. 328 ; 4 Moo. 
P. C. C. N. 8. 203 ; 30 L. J. P. C. 33 ; 15 W. 11. 
360 ; 10 E. R. 203, P. C. 

Annotation# : — Consd. Barton v. Taylor (1886), 11 App. Cas. 
107. Distd. Fielding v . Thomas, [1890] A. U 000. Reid. 
A.-G. of Now South Wales v. Macpherson (1870), L. it. 3 
V. C. 268. ' 

74. Not punitive action or 

unconditional suspension of member.] — Resp. 
having entered the chamber of the New South 
Wales Assembly, of which he was a member, 
within a week after it had passed a resolution that 
he be 44 suspended from the service of the House,” 
he was removed therefrom & prevented from re- 
entering it : — Held : the standing order of the 
Legislative Assembly, adopting so far as is applic- 
able to its proceedings the rules, forms, & usages 
in force in the British House of Commons, & 
assented to by the Governor, was valid, but must 
be construed to relate to only such rules, forms, & 
usages as were in existence at the date of the order. 

The powers incident to or inherent in a Colonial 
Legislative Assembly are 44 such as are necessary 
to the existence of such a body & the proper 


exercise of the functions which it is intended to 
execute,” & do not extend to justify punitive 
action, or unconditional suspension of a member 
during the pleasure of the Assembly. — Barton v. 
Taylor (1886), 11 App. Cas. 197 ; 55 L. J. P. C. 1 ; 
55 L. T. 158 ; 2 T. L. R. 382, P. C. 

Annotation : — Distd. Fielding v . Thomas, [1896] A. C. 600. 

75. Acquisition of power to punish— Not in- 
cidental by law — Whether Crown can confer.] — 

Kielley v. Carson, No. 15, ante. 

70 . Only by express grant.] — Doyle v. 

Falconer, No. 73, ante. 

77. Distinction between power to punish for 
contempt — Sc power to remove obstructions — 
Judicial functions not exercised by colonial houses of 
assembly.] — Doyle v. Falconer, No. 73, ante. 

78. As to what constitutes contempt — Incidental 
power of assembly to decide — Statutory jurisdiction 
to punish.] — By the Constitution Act for the 
colony of Victoria (Victoria Constitution Act, 1885 
(c. 55), & the Colonial Act, 20 Viet. No. 1) power 
is given to the Legislative Assembly of Victoria to 
commit by a general warrant for contempt & 
breach of privilege of that assembly. 

G. was declared by the House of Assembly of 
Victoria to have committed a contempt & breach 
of privilege, & under the Speaker’s warrant, 
which was in general terms, without specifying 
any specific offence, G. was committed to gaol. 
G. was afterwards brought up by habeas corpus & 
discharged out of custody by the Chief Justice of 
the Supreme Ct. in the colony, on the ground that 
the above Constitution Statute & Colonial Act did 
not confer upon the Legislative Assembly the 
same powers, privileges, & immunities as are 
possessed by the House of Commons : — Held : 
(1) the Statute & Act gave to the Legislative 
Assembly the same powers & privileges as the 
House of Commons had at the time of the passing 
of the Victoria Constitution Act (c. 55), of com- 
mitting for contempt ; ( 2 ) incident to those powers 
& privileges, there was vested in the Legislative 
Assembly the right of judging for itself what con- 
stituted a contempt, & of ordering the commitment 
to prison of persons adjudged by the House to 
have been guilty of a contempt & breach of 
privilege, by a general warrant, without . setting 
forth the specific grounds of such commitment ; 
(3) as G. had been guilty of a contempt & breach 
of the privilege of the Legislative Assembly, & had 
been duly committed, therefore the Supreme Ct. 
had no power to discharge him out of custody. 
Special leave to appeal granted on the ground that 
the question raised was one of public interest, 
involving the constitutional rights of a Colonial 
Legislative Assembly. On reversing the order of 
the ct. below no costs were given, as the appeal 
was only allowed to decide the abstract question. — 
Victoria Legislative Asse' tjly (Speaker) v. 
Glass (1871), L. R. 3 P. C. 5v 7 Moo. P. C. C. 
N. S. 449 ; 40 L. J. P. C. 17 ; 3a* L. T. 317 ; 20 
W. li. 42 ; 17 E. R. 170, P. C. 

79 . Apart from statute Sc prescription — 

House of Keys.] — A legislative body, such as the 
House of Keys, in the Isle of Man, has not, merely 
from its being endowed with legislative functions, 
the power to commit for contempt. 

The Isle of Man is not a foreign dominion of the 
Crown within the meaning of 25 Viet. c. 20. — 
Ex p. Brown (1804), 5 B. & S. 280 ; 4 New Rep. 
163 ; 33 L. J. Q. B. 193 ; 10 L. T. 458 ; 28 J. P. 


the Commons Douse of Parliament I article adjudged by the assembly to \ is a contempt for which the assembly 

at the time of the passing of the (Jon- i be a liboi on the assembly, on a select j has authority to oommit.— Re Dux 

stltutlon Act; & publication outside i committee thereof, & on a member of (1862), 1 W. & W. 171.' — AUS. 

the parliament house of a newspaper j eaoh in his capacity of such member i 
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:■ 666 i 12 W. R. 821 ; 10 Jur. N. S. 045 ; 122 
i' B Rt 835. 

i Annotation:— Raid. R. v. Secretary of State for Home Affairs, 


Exp. O’Brien, [1923] 2 K. B. 361. 


■? 80. Comparison of powers of British House of 

4 Commons & colonial legislatures — Lex et con- 
) suetudo Parliament! not applicable to colonial 
\ legislatures.] — K ielley v. Carson, No. 15, ante. 

\ 81. : By introduction of English 

common Law.] — Fenton v. Hampton, No. 72, 
* ante. 

i 82. .] — Doyle v. Falconer, No. 73, 

};ante. 

> 83. Right of Assembly to assume powers of 
~ourt of Record — To deal with breaches of privilege 
: contempt — By way of committal — Not for 
lminal offence.] — Fielding v . Thomas, [189«] 
L C. 000 ; 05 L. J. P. C. 103 ; 75 L. T. 210 ; 12 
P. L. R. 648, P. C. 

Power of British Houses of Parliament to punish 
Jkfor contempt, see Parliament. 

84. Adoption of rules, forms & usages of 
Srltish House of Commons — By colonial statute — ■ 

f Power given to colonial legislature to define 
1 privileges.] — The Legislative Assembly of Victoria 
t was constituted by the Colonial Act of 1854, which 

5 Act was ratified & set out in the schedule to the 
% Victoria Constitution Act (c. 55). By sect. 35 
jJ of the Act of 1854, the Legislature of Victoria is 
£ empowered to “ define ” the privileges, immunities, 

& powers, to be held, enjoyed, & exercised by the 
f' Council & Assembly, & by the Members thereof 
^ respectively. In pursuance of this power, the 
’as Colonial Legislature by an Act, 20 Viet., No. 1., 
^-enacted that the Legislative Council & Legislative 
^Assembly of Victoria, respectively, & the Com* 
«$Tmittees & Members thereof respectively, should 
? hold, enjoy, & exercise such & the like privileges, 
? immunities, & powers as, at the time of the passing 
f of the Victoria Constitution Act (c. 55 ) f were held, 
r enjoyed, & exercised by the Commons House of 
X Parliament of Great Britain & Ireland, <fc by the 
fe Committees & Members thereof : — Held : this 
$j? enactment had properly defined these privileges & 
J- sufficiently exercised the power delegated to the 
if Local Legislature. — Dill v. Mjrphy (1804), 1 
j£ Moo. P. C. C. N. S. 487 ; 3 New Rep. 444 ; 10 
m L- T. 170 ; 10 Jur. N. B. 549 ; 12 W. it. 491 ; 15 
W B. R. 784, P. C. 

5 Annotations : — Consd. Victoria Legislative Assembly 

6 (Speaker) v. Glass (1871), L. 11. 3 P. C. 560. Refd. Doyle 
\jj v. Falconer (1866), L. U. 1 P. C. 328. 

85. 


-.] — Fielding v. Thomas, 

g No. 83, ante. 

(#' 86. By standing order — Application only 

to forms & usages in existence at date of order.]— 
jf Barton v. Taylor, No. 74, ante, 
b •] — See, also, Nos. 83, 84, ante. 

87. Statutory power to punish — Commitment by 
jf general warrant — No jurisdiction of superior court 
* to discharge from custody.]— Victoria Legislative 

Assembly (Speaker) v. Glass, No. 78, ante. 

88. Standing order giving power to punish — 


* 


! Made under Colonial Act & approved by Governor — 
Relating to orderly conduct of assembly — Whether 
within terms of power conferred.] — A standing 
order of the Legislative Assembly of New South 
Wales made under the Constitution Act No. 32 
of 1902, s. 15, & approved by the Governor, 

I empowered the House to suspend a member . 
charged with an offence until a verdict given or 
further order : — Held : the standing order, being 
to regulate the orderly conduct of the Assembly, 
was within the terms of the power conferred. The 
House was sole judge as to the occasion requiring 
it ; & a ct. of law could not question its validity 
so long as it related to orderly conduct. — Harnett 
r. Crick, [1908] A. C. 470 ; 78 L. J. P. 0. 38 ; 99 
L. T. 001 ; 24 T. L. R. 809, P. O. 


I Sub-sect. 3. — Effect of Grant of Supplies. 

| 89. Supplies granted to Crown.] — A Colonial 

I Govt, represents the Crown, & supplies granted 
i by a Colonial Legislature are granted to the 
; Crown as much as supplies granted by the Imperial 
i Legislature. — Williams v. IIowarth, [1905] A. 0. 

| 551 ; 74 L. J. P. C. 115 ; 93 L. T. 115 ; 21 T. L. R. 
i 070, P. O. 

Annotation : — Mentd. Loumnn v. R., [1920] 3 K. B. 663. 


! Sub-sect. 4. — Special Features of Colonial 
| Legislation. 

| A. Canada . 

; (a) In General. 

! 90. Provincial legislature — Extent of powers — 

j No delegation from Imperial Parliament.] — The 

; Liquor Licence Act, 1877, of Ontario, provides 
; licensing boards for the province, & gives power 
| to such boards to regulate the liquor traffic & to 
| impose penalties : — Held : such Act was not “ The 
I Regulation of Trade & Commerce/ * within the 
meaning of British North America Act, 1807 
( (c. 3), s. 91, & was within -the powers of the Pro- 
, vincial Legislature, & such legislature had power 
j to delegate its authority to licensing boards. 

The legislatures of the Provinces of Canada are 
; in no sense delegates of, or acting under any man- 
t date from, the Imperial Parliament. When the 
! British North America Act enacted that there 
| should be a legislature for Ontario, & that its 
legislative assembly should have exclusive 
authority to make laws for the Province & for 
provincial purposes in relation to the matters 
enumerated in sect. 92, it conferred powers not 
in any sense to be exercised by delegation from 
or as agents of the Imperial Parliament, but 
j authority as plenary & as ample within the limits 
1 prescribed by sect. 92 as the Imperial Parliament 


\ 87 i. Statutory power to p.unish — i 

i Commitment by general warrant — l 
\ House sitting as court of record .] — I 
J He Thomas, 21 C. L. T. 503. — 

C CAN. 

1 t. Comparison of privileges of British 
t. House of Commons dt Colonial legts • 
latures.) — The legislative assembly 
* does not enjoy all the privileges which 
the House of Commons enjoys by 
\ virtue of ancient usages 6c prescription, 
but only those privileges which are 
n e cessa r y to the existence of such a * 
body as the legislative assembly. — l 
■ Norton v Chick (1894), 15 N. 8. W. I 


h. R. 172.— AU8. 

a. — The power for arrest 
for contempt committed outside the 
Legislature belongs to the Imperial 
House of Commons only by virtue of 
ancient usage 6c prescription. The 
House of Assembly of Newfoundland 
does not possess this power. — He 
Kiklly (1838), 2 Nfid. L. R. 72.— 

NrLD* 

b. Whether Sneaker has 
™ member when outside iwwte j 
disorder committed in it.) — W illis 
PBBRY (1912), 13 C. L. R. 692.— AUl 


PART II. SECT. 3, SUB-SECT. 4.— 
A. (a). 

o. Imperial Parliament sovereign 
— Dominion Parliament & provincial 
legislatures J — Tho question of su- 

K remacy in relation to subjeots of 
sglslatlon, as distributed by the 
B* N. A Act, 1807 (c. 3), arises only 
os between the Dominion Parliament 
6c the provincial legislatures. The 
Imperial Parliament is sovereign to 
both. — Mktherell v . Medical 
Council of British Columbia 6c 
Milne (Registrar of the Council) 
(1892), 2 B. 0. R. 186.— CAN. 
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Dependencies. 


Sect 3. — The legislature : Sub-sect 4, A. (a) dfc 
( b)i .] 

in the plenitude of its power possessed & could 
bestow. Within these limits of subject & area the 
local legislature is supreme, & has the same 
authority as the Imperial Parliament, or the 
Parliament of the Dominion, would have had 
under like circumstances to confide to a municipal 
institution or body of its own creation authority 
to make byelaws or resolutions as to subjects 
specified in the enactment, & with the object of 
carrying the enactment into operation & effect 
(per Cur.). — Hodge v. It. (1883), 9 App. Cas. 
117 ; 53 L. J. P. C. 1 ; 50 L. T. 301, P. C. 

Annotations : — Consd. Powell v. Apollo Candle Co. (1885), 10 
App. Cas. 282. Folld. Maritime Dank of Canada Liquida- 
tors v. New Brunswick, Receiver General, [1892] A. C. 
437 ; A.-G. for Onturio v. A.-G. for the Dominion, [1896] 
A. C. 318. Refd. A.-G. for Canada v. Cain, Same v . 
Gilhula, 11906] A. C. 542 : A.-G. for Canada v. A.-U. for 
Alberta & A.-G. for British Columbia, [1916] 1 A. O. 588 ; 
Re Initiative & Referendum Act, [1919] A. C. 935. 

See, also. No. 04, ante . 

91. Statute making judgment of court of 
appeal final in matters of Insolvency — Whether 
Infringement of Royal prerogative.] — The British 
North America Act, 1807 (c. 3), s. 91, in assigning 
to the Dominion Parliament the subjects of bkpey. 
& insolvency, intended to confer & did confer on 
it legislative power to interfere with property, 
civil rights, & procedure within the provinces, so 
far as these latter might be affected by a general 
law relating to those subjects. Consequently the 
Dominion enactment, 40 Viet. c. 41, s. 28, amending 
the Canadian Insolvent Act, & providing that the 
Judgment of the Ct. of Appeal in matters of in- 
solvency should be final, i.t., not subject to the 
appeal as of right to Her Majesty in Council allowed 
by the Civil Procedure Code, art. 1178, is within the 
competence of the Canadian Parliament, & docs 
not infringe the exclusive powers given to the 
Provincial legislature by sect. 92 of the Imperial 
statute. Neither does it infringe the Queen’s 
prerogative, for it only limits the right of appeal 
as given by the Code. The section, according to 
the true construction of the word “ final ” therein, 
excludes appeals to Iler Majesty, but contains no 
words which purport to derogate from the pre- 
rogative of the Queen to allow such appeals as an 
act of grace. It, therefore, does not interfere with 
the prerogative of the Crown. Qu. : what powers 
may be possessed by the Parliament in Canada so 
to do. — C ushing v. Dupuy (1880), 5 App. Cas. 
409 ; 49 L. J. P. C. 03 ; 42 L. T. 445, P. C. 

Annotations : — Consd. Tennant v. Union Bank of Canada, 
[1894] A. C. 31. Reid. Re VVi Matua’s Will, [1908] A. C. 
448 ; Canadian Pacific! Ry. v. City of Toronto Cornn. & 
Grand Trunk Ry. of Canada, [1911] A. O. 461. Mentd. 
Citizens Insoe. of Canada v. Parsons, Queen Insee. v. 
Parsons (1881), 7 App. Cas. 96 ; A.-G. for Ontario t*. 
A.-G, for the Dominion, [18U6J A. C. 348. 

92. Transfer of proprietory rights vested in 
provinces to Dominion — Not presumed from grant 
of legislative jurisdiction to Dominion — Effect of 
British North America Act, 1867 (c.3).] — A.-G. for 
Dominion of Canada v. A.-G. for Provinces of 
Ontario, Quebec, & Nova Hcotia, A.-G. for 
Province of Ontario v. A.-G. for Dominion 
of Canada, A.-G. for Provinces of Quebec, & 
Nova Scotia v. A.-G. for Dominion of Canada, 
No. 119, post 

98. Cancellation of contractual rights of railway 
co. — Railway transferred to Dominion Government 
subjeot to existing contracts.] — Under British 
North America Act, 1807 (c. 3), s. 108, read in 
connection with the 3rd schedule thereto, all rail- 
ways belonging to the province of Nova Scotia, 


including the railway in suit, passed to & became 
vested on July 1, 1807, in the Dominion of Canada, 
but not for any larger interest therein than at 
that date belonged to the province. The railway 
in suit being at the date of the statutory transfer 
subject to an obligation on the part of the pro- 
vincial Government, confirmed by Provincial Act, 
30 Viet. c. 30, to enter into a traffic arrangement 
with resp. co., the Dominion Government, in 
pursuance of that obligation, entered into a further 
agreement relating thereto of the 22nd of 
September, 1871 : — Qu. : whether it was ultra 
vires the Dominion Parliament by an enactment 
to that effect to extinguish the rights of resp. co. 
under the said agreement : — Held : Dominion Act, 
37 Viet. c. 10, did not, upon its true construction, 
purport so to do. Although it authorised a trans- 
fer of the railway to applt. it did not enact such 
transfer in derogation of resp.’s rights under the 
agreement of Sept. 22, 1871, or otherwise. — 
Western Counties By. Co. v. Windsor & 
Annapolis Ry. Co. (1882), 7 App. Cas. 178 ; 51 

L. J. P. C. 43 ; 40 L. T. 351, P. C. 

Annotations : — Reid. Windsor Ry. v. R. (1886), 51 .T. P. 

260 ; Public Works Comrs., Cape Colony v. Lotfan, [1903] 

A. C. 355 ; Re Now River Co. & Metropolitan Water 

Board (1904), 68 J. P. 329 ; Central Control Board, 

Liquor Tralfic v. Cannon Brewery Co., [1919] A. C. 744. 

Mentd. Exchange Bank of Canada v. R. (1886), 11 App. 

Cos. 157 ; Slattery v. Naylor (1888). 13 App. Cos. 446 I ; 

Re Ellis & It uislip -North wood U. D. C. # [1920] 1 K. B. 343 

94. Enactment of criminal procedure unknown 
to English Common Law — For territory outside any 
province — Whether ultra vires powers of Dominion 
Parliament.] — By the Imperial statute 34 & 35 
Viet. c. 28, s. 4, it is enacted that the Parliament 
of Canada may from time to time made provision 
for the administration, peace, order, & good 

| government of any territory not for the time being 
| included in any province: — Held: these words 
I authorised the enactment of provisions & forms of 
j criminal procedure unknown to the English com- 
| mon law ; & further, the fact that a ct. of law might 
come to the conclusion that a particular enactment 
! was not calculated as a matter of fact & policy to 
secure peace, order, & good government, would 
not entitle them to regard it as ultra vires the 
Dominion Parliament to enact. — Riel v. R. 
(1S85), 10 App. Cas. 075 ; 55 L. J. P. C. 28 ; sub 
nom. R. v. Riel, 54 L. T. 339 ; 10 Cox, C. C. 48, 
P. C. 

Annotations : — Consd. It. v. Crewe, Ex V- Bokgome, [1910] 

2 K. B. 576. Mentd. Ibrahim v. R., [1914] A. O. 599. 

95. Imposition of duty on foreign-built ship— 
“ Goods imported into Canada Whether repug- 
nant to Merchant Shipping Act, 1894 (c. 60).] — 
A foreign-built ship brought to Canada comes 
under the head of “ goods imported into Canada ” 
within the meaning of the Customs Tariff Act, 
1897, & the imposition of a duty upon such ship 
under the Act prior to registration in Canada is 
not repugnant to the provisions of the Imperial 

M. S. Act, 1894 (c. 00 ).— Algoma Central Ry. 
Co. v. R., [1903] A. C. 478 ; 72 L. J. P. C. 108 ; 
89 L. T. 109 ; 19 T. L. R. 023 ; 9 Asp. M. L. C. 
431, P. C. 

96. Power to refer to courts for opinion on 
questions of law or fact — By executive governments 
of Dominion & Provinces.] — In 1875, 1891, & 1900 
Acts were passed by the Dominion Parliament 
authorising the Executive Government of the 
Dominion to obtain by direct request answers 
from the 8upreme Ct. of Canada on questions 
both of law & fact, & nearly all the provinces have 
passed Acts in similar terms requiring their own 
cts. to answer questions put by the provincial 
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Govts. : — Held : it was intra vires of the respective 
Legislatures to impose this duty on the cts. 
Though powers to that effect were not granted in 
express terms by the British North America Act, 
1867, they were not repugnant thereto, but in- 
cidental to the complete self-government of 
Canada which was contemplated by that Act. 
The answers are only advisory, & by giving them 
it cannot be said that a ct. ceases to be such a 
judiciary as the Act provides for. — A.-G. for 
Ontario v, A.-G. for Canada, [1912] A. C. 571 ; 
81 L. J. P. C. 210 ; 106 L. T. 016 ; 28 T. L. K. 
446, P. C. 

97. Establishment of board to fix prices of 
commodities — Statute ultra vires Dominion Legis- 
lature.] — The Combines <fc Fair Prices Act, enacted 
by the Parliament of Canada in 1919, authorised 
the Board of Commerce, created by another statute 
of that year, to restrain & prohibit the formation 
& operation of such trade combinations for pro- 
duction & distribution in the Provinces as that 
Board might consider to be detrimental to the 
public interest. The Board might also restrict 
accumulation of food, clothing, & fuel beyond the 
amount reasonably required, in the case of a 
private person for his household, & in the case of 
a trader for his business, & require the surplus to 
be offered for sale at fair prices, & could attach 
criminal consequences to any breach of the Act 
which it determined to be improper : — Held : the 
Acts were ultra vires the Dominion Legislature, 
since they interfered seriously with “ property & 
civil rights in the Provinces,* * a subject reserved 
exclusively to the Provincial Legislatures by 
s. 92 (2), of the Britisli North America Act, 1867, 
& were not passed in any highly exceptional cir- 
cumstances, such as war or famine, which con- 
ceivably might render trade combinations & 
hoarding subjects outside sect. 92 & within the 
general power given by sect. 91.- -7?c Board of 
Commerce Act, 1919, & Combines & Fair Prices 
Act, 1919, [1922] 1 A. 0. 191 ; 91 L. J. P. C. 40 ; 
sub nom . A.-U. of Canada v. A.-G. of Alberta, 
etc., & A.-G. of Quebec, 126 L. T. 290 ; 28 
T. L. It. 90, P. C. 

Annotation: — Consd. Fort Frances Pulp & Power Co. r. 

Manitoba Free Press Co., [1023] A. C. 695. 

98. Bona vacantia — Right of Crown In right of 
province.] — Bona vacantia found in the Province of 
British Columbia belong to the Crown in ri^ht of 
the Province & not in right of the Dominion. — 
It. (on the information of A.-G. for Canada) v. 
A.-G. for British Columbia (1923), 40 T. L. B. 
13 ; 68 Sol. Jo. 138, P. C. 

(b) Distribution of Powers between Dominion and 
Provincial Legislatures . 

i. In General . 

99. Dominion legislation paramount — Matters 
enumerated in British North America Act, 1867 
(o. 3), s. 91 — Although trenching on matters 
assigned to province.] — Although warehouse re- 


ceipts granted to itself by a firm which has not 
the custody of any goods but its own are not 
negotiable instruments within the meaning of 
Mercantile Amendment Act (c. 122 of Revised 
Statutes of Ontario) : — Held: (1) Dominion Bank 
Act (46 Viet. c. 120), while in force dispensed with 
that limitation, validated such receipts, & trans- 
ferred to the indorsees thereof the property 
therein ; (2) Bank Act was intra vires of the 

Dominion Parliament. 

British North America Act, 1867, s. 91 (15), 
i gives to that parliament power to legislate over 
i every transaction within the legitimate business 
of a banker, notwithstanding that the exercise of 
such power interferes with property & civil rights 
in the province (see sect. 92, sub-sect. 13), & confers 
upon a bank privileges as a lender which the 
provincial law docs not recognise. 

The legislation of the Dominion Parliament, so 
1 long as it strictly relates to subjects enumerated 
in sect. 91 of the above Act, is of paramount 
authority, even though it trenches upon mattors 
assigned to the provincial legislatures by sect. 92. — 

1 Tennant v. Union Bank of Canada, [1894] A. C. 

31 ; 63 L. J. P. C. 25 ; 69 L. T. 774 ; 10 T. L. R. 

| 147 : 6 R. 382. F. C. 

Annotations : — As to (2) Reid. A.-G. for Ontario v. A.-G. for 
tho Dominion, [1890] A. C. 348: Grand Trunk Ry. of 
Canada v. A.-G. of Canada, 1 1907] A. C. 65 ; Great West 
Saddlery Co. v. It., 11921] 2 A. C. 91. 

100. Although conferring rights not 

recognised by provincial law.] — Tennant v . 
Union Bank of Canada, No. 99, ante. 

101. Matters equally competent for Do- 

- , minion or province.] — British North America Act, 
: 1807 (c. 3), s. 01, provides that the Parliament of 
; Canada may make laws for the peace, order, & 
! good government of Canada. Sect. 92 provides that 
< tho Legislature of the province's may exclusively 
j make laws relating to shops, saloons, taverns, 

! other licences in order to the raising of a revenue, 
l or relating to property & civil rights in the pro- 
; vince, or relating to matters of a merely local or 
i private nature: — Held: an Act regulating the 
sale of intoxicating liquors throughout Canada 
! was not a matter exclusively assigned to the 
provincial legislatures, but was a matter within 
i the powers of the Parliament of Canada. — R ussell 
v. It. (1882), 7 App. Cas. 829 ; 51 L. J. P. C. 77 ; 
46 L. T. 889, P. C. 

Annotations : — Consd. Hodge v. II. (1883), 9 App. Cos. 117. 
Folld. A.-G. for Ontario v. A.-G. for the Dominion, [1890J 
A. C. 348. Consd. A.-G. of Manitoba v. Manitoba Licence 
Holders’ Assocn., [1902] A. C. 73 ; A.-G. for Canada v. 
A.-G. for Alberta (1921), 38 T. L. R. 90. Refd. A.-G. for 
Canada v. A.-G. for Alberta, [1910] 1 A. C. 588; He 
Board of Commerce Act, 1919, & Combines & Fair Prices 
Act, 1019. [1022] 1 A. O. 101. 

102. .] — In cases in which it is 

i equally competent for the Parliament of Canada & 
j for the Provincial Legislatures to make laws, & a 
; conflict arises, the legislation of the Dominion 

Parliament must prevail. 

The Act of the Parliament of Canada, 4 Ed. VII., 
c. 3 1 , which prohibits through railway cos. which are 


PART II. SECT. 3, SUB-SECT. 4.— 
A. (b) i. 

99 1. Dominion legislation paramount 
— Matters enumerated in British North 
America Act , 1867 (c. 3), «. 91 — 
Although trenching on matters assigned 
to province .] — The dominion parliament 
is paramount in its legislatures of the 
provinces, & acting under the power 
conferred by s. 91 of the above Act In 
the making of laws for the peace, order 
& good government of Canada, is para- 
mount in legislating in respect to all 
matters coming within said sect., & its 


legislation is to prevail, although it may 
be that tho dominion parliament may 
trench upon matters assigned to the 
provincial legislatures. — He Mu.nhiii 
Hjnoh (1914), 29 W. L. R. 45 0 

• W. W. R. 1347 ; 20 B. C. R. 243.— 
j CAN. 

1011. Matter equally competent for 

Dominion, or Province, ] — He Montreal 
City, Exp. Pillow (1883), 27 L. C. J. 
216.— CAN. 

d. .J — The requirements of the 

various sects, of the Dominion Acts 


governing railways are so at variance 
with tho recognition of mechanics* 
liens thereon under a provincial 
statute, that it is impossible for the 
two to stand together. Sc therefore the 
dominion legislation must prevail. — 
L ORSON V. NELHON & FORT SlIKPPAttD 
RY. CO. (1805), 4 B. C. It. 151. — - 
CAN. 

e. .] — If a conflict arises be- 

tween the rules of evidence estab- 
lished by a provincial statute Sc those 
subsisting by virtue of a Dominion 
statute, the latter will prevail. — R. v 
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Dependencies. 


Sect . 3. — The legislature : Sub-sect. 4, A. (6) i. 
cfcii.] 

within the jurisdiction of the Dominion Parliament 

for personal injury to their servant^^a^^ct 
ancillary to railway legislation, &, as such, within 
the competency of the Dominion Parliament, 
though it may affect “ civil rights in the province,” 
which, by British North America Act, 1807 (c. 3), 
s. 92 (13), are left to the exclusive jurisdiction of 
the provincial legislature. — Grand Trunk Ry. of 
Canada v. A.-G. of Canada, [1907] A. C. 65 ; 
76 L. J. P. C. 23 ; 95 L. T. 631 ; 23 T. L. R. 40, 
P. C. 

Annotations : — Consd. Toronto City v. Canadian Pacific Hy. 

(1907), 77 L. J. P. C. 29. Folld. Crown Grain Co. v. Day, 

[1908] A. C. 504. 

103. .] — Crown Grain Co., Ltd. v . 

Day, No. 178, post . 

104. .] — Where a given field of 

legislation is within the competence both of 
the Dominion & Provincial Legislatures, & both 
have legislated, the Dominion enactment must 
prevail: — Held: reap. co., which under Dominion 
Act, 60 & 61 Viet. c. 72, was empowered to 
supply, sell, & dispose of gas & electricity, 
with other powers, could not be restrained 
froip operating thereunder at the suit of applts., 
who under later Quebec statutes had exclusive 
power of so operating in the locality chosen 

, by resps. — Compagnie Hydraulique de St. 
Francois v. Continental Heat & Light Co., 
[1909] A. C. 194 ; 78 L. J. P. C. 00 ; 09 L. T. 780, 
• P. 0. 

105. .] — By Insurance Act, 1910 

(s. 4), enacted by the Parliament of Canada, in 
Canada, except as otherwise provided by that 
Act, no co. or underwriters or other person should 
carry on any business of insurance unless it were 
done by or on behalf of a co. or underwriters 
holding a licence from the Minister : — Held : the 
above legislation was ultra vires of the Parliament 
of Canada, since the authority conferred by the 
British North America Act, 1807, s. 91, head (2), 
to legislate as to “ the regulation of trade & com- 
merce ” did not extend to the regulation by a 
licensing system of a particular trade in which 
Canadians would otherwise be free to engage in 
the provinces, & since it could not be enacted 
under tho general power conferred by s. 91 to 
legislate for the peace, order, & good government 
of Canada as it trenched upon the legislative 
authority conferred on the provinces by s. 92, 
head (13), to make laws as to “ civil rights in the 
province.” — A.-G. for Canada v . A.-G. for 
Alberta, 11916] 1 A. C. 588 ; 85 L. J. P. O. 124 : 
114 L. T. 772 ; 32 T. L. R. 339, P. C. 

Annottdwn : — Reid. Re Board of Commerce Aot, 1919, & 

Combines & Fair Pricer Act, 1919, [1922] 1 A. C. 191. 


106. Cannot direotly repeal provincial 

legislation — Virtual repeal by repugnancy — Adjudi- 
cation by tribunals.]— The general power of 
legislation conferred upon the Dominion Parlia- 
ment by British North America Act, 1807 (c. 3), 


s. 91, in supplement of its therein enumerated 
powers, must be strictly confined to such matters 
as are unquestionably of national interest & im- 
portance, & must not trench on any of the subjects 
enumerated in sect. 92 as within the scope of 
provincial legislation, unless they have attained 
such dimensions as to affect the body politic of the 
Dominion. 

Dominion enactments, when competent, over- 
ride but cannot directly repeal provincial legisla- 
tion. Whether the Dominion enactments have 
in a particular instance effected virtual repeal by 
repugnancy is a question for adjudication by the 
tribunals, & cannot be determined by either the 
Dominion or Provincial Legislature. By Canada 
Temperance Act, 1804, which was a provincial 
statute for Upper Canada, the present province 
of Ontario, municipal councils were authorised to 
pass byelaws, if approved by a majority of electors, 
prohibiting liquor traffic. By Canada Temperance 
Act, 1886, which applied to all provinces of the 
Dominion, the electors of every county or city 
were authorised to adopt the prohibitory pro- 
visions contained therein. This Act purported 
to repeal the 1804 Act. By Ontario Local Option 
Act, 1890, s. 18, municipal councils were em- 
powered, as therein mentioned, to prohibit the 
retail sale of liquor : — Held : the Ontario Legis- 
lature had jurisdiction in the matter, as it came 
within the subjects assigned to provincial legisla- 
ture by British North America Act, 1807 (c. 3), 
s. 91, notwithstanding the local option clauses of 
the 1880 Act. 

It appears to their lordships that neither the 
Parliament of Canada nor the provincial legis- 
latures have authority to repeal statutes which 
they could not directly enact. The Parliament 
of Canada would havo no power to pass a pro- 
hibitory law for the province of Ontario & could 
therefore have no authority to repeal in express 
terms an Act which is limited in its operations to 
that province (Lord Watson). — A.-G. for On- 
tario v. A.-G. for the Dominion, [1890] A. C. 
348 ; 05 L. J. P. C. 20 ; 74 L. T. 533 ; 12 T. L. R. 
388, P. C. 

Annotations : — Apld. A. -G. of Manitoba v. Manitoba Licence 

Holders’ Assoon., [ 1902 J A. C. 73. Consd. Montreal City 

v. Montreal SLroet Hy.. [1912] A. O. 333 ; Great West 

Saddlery Co. v. H.. [1921] 2 A. C. 91. Refd. Canadian 

Pacific Wine Co. v. Tuley, 11921J 2 A. C. 417. 

107. Dominion legislation on matters not 
enumerated In British North America Act, 1867 
(c. 3), s. 91 — Must not trench on matters assigned 
to province — Unless affecting whole dominion.] — 

A.-G. for Ontario v. A.-G. for the Dominion, 
No. 106, ante. 

108. Unless affecting safety of whole 

Dominion.] — Fort Frances Pulp & Paper Co. 
v. Manitoba. Free Press Co., [1923] A. C. 895, 
P. C. 

109. Must be confined to matters of 

national Importance.]— A.-G. for Ontario v. A.-G. 
for the Dominion, No. 100, ante. 

110. Repugnancy of provincial statutes — How 

determined.!— A.-G. for Ontario v. A.-G. for the 
Dominion, No. 106, ante. % 


O’Bryan (1900), 7 Kxoli. C. R. 19.— 

CAN. 

f. .] — Tho railway co. was in- 
corporated in 1896, by the provincial 
legislature, one of tho powers given it 
being to build branch lines. & on 
June 13, 1898, by an Aot of the 
dominion parliament its objects were 
declared to be works for tho general 
advantage of Canada & thereafter to 
be subject to the legislative authority 


of the dominion parliament & to tho 
provisions of the Railway Act : — 
Held : the co.’s power to acquire land 
for branch lines after Juno 13, 1898, 
must bo exercised In accordance with 
the Dominion Railway Act . — Re 
Columbia Sc Western Ry. Co. (1901), 
8 B. C. R. 415.— CAN. 


U?06), Q 


) — Armstrong v McGibbon 
11.15 K. B. 345.— CAN. 


b. .]— Cie Hydbauxique St. 


Francois v. Continental Heat & 
Light Co. (1907), Q. R. 16 K. B. 406; 
U909J A. C. 194.— CAN. 

k. .] — Where a given field of 

legislation is within the competence 
of both tl\e Parliament of Canada Sc a 
provincial legislature, & both have 
legislated the dominion enactment 
must prevail if the two are in conflict. — 
R. v . Thorburn (1918), 41 O. L. R. 
39 : 29 Can. Crim. Cas. 329; 13 

O. W. N. 173 ; 39 D. L. R. 300.— CAN. 
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ii. Powers of Dominion Legislature. 

111. Election petitions— Provision of mode of 
.'etermlnlng— Jurisdiction committed to provincial 
courts.] — The Dominion Controverted Elections 
let of 1874 (Canadian Statute, 37 Viet. c. 10) does 
lot contravene British North America Act, 1807 
c. 3), s. 92, sub-sect. 14. The sub-sect, does not 
•elate to election petitions, while sect. 41 of the 
same Act reserved to the Parliament of Canada the 
iower of creating a jurisdiction to determine them. 
3ie Parliament of Canada has power to commit 
uch jurisdiction to existing provincial courts. 

Special leave refused to appeal from two con- 
current judgments of the cts. in Canada affirming 
Jie competency & validity of the said Act of 
874 ; it appearing that there was no substantial 
question requiring to be determined, nor any 
loubt of the soundness of the decisions, nor any 
»eason to apprehend difficulty or disturbance from 
eaving the decisions untouched. — Valin v . Lang- 
^ois (1879), 5 App. Gas. 115 ; 49 L. J. P. G. 37 ; 
1 L. T. 662, P. C. 

Annotation * : — Apld. Prince v. Gagnon (1882), 8 App. Cos. 

108. Oontd. Kennedy v. Purcell (1888), 59 h. T. 279. 

Refd. Cushing v. Dupuy (1880), 42 L. T. 445 ; Baldwin i\ 

O’Brien, [1919] W. N. 182. 

112. Insolvency — Judgment of Court of Appeal 
made final.] — Cusiiing v. Dupuy, No. 91, ante. 

See Nos. 131, 173, post. 

113. Intoxicating liquors — Power to regulate 
rade.] — Russell v . R., No. 101, ante. 

114. Prohibition.] — A.-G. for Ontario v. 

A.-G. for the Dominion, No. 106, ante. 

See No. 90, anie y Nos. 148, 149, post. 

115. Incorporation of company — Power to carry 
>n business within dominion — Company confining 
exercise of powers to one province.] — Canadian 
Act, 37 Viet. c. 103, which created a corpn. with 
lower to carry on certain definite kinds of business 
vilhin the Dominion, is within the legislative 
competence of the Dominion Parliament. The 
:act that the corpn. chose to confine the exercise 
3f it« powers to one province & to local & pro- 
vincial objects does not affect its status as a corpn., 
pr operate to render its original incorporation 
’llegal as ultra vires of the said Parliament. — 
Colonial Building 6c Investment Assocn. v. 
A-G. of Quebec (1883), 9 App. Cas. 157; 53 

J. P. C. 27 ; 40 L. T. 789, P. C. 

Annotations : — Refd. Toronto Corpn. v. Boll Telephone Co. 

of Canada, [1905] A. C. 52 ; John Deere Plow Co. r. 

Wharton, [1915] A. C. 330 ; Great West Saddlery Co. 

v. R„ [1921] 2 A. C. 91. 


lie, Limitation of powers by pro- 

vincial legislature.] — It is not competent to a 
provincial legislature to impose conditions pre- 
cedent to the exercise of powers conferred by the 
Dominion Parliament, upon an undertaking which 
extends beyond the limits of the province, such 
undertakings being under the exclusive jurisdiction 
of the Dominion Parliament. — Toronto Corpn. 
v. Bell Telephone Co. of Canada, [1905] A, 0. 
52 ; 74 L. J. P. C. 22 ; 91 L. T. 700 ; 21 T. L. R. 
45, P. C. 

Annotation : — Refd. A.-G. for British Columbia v. Canadian 

Pacific Ry., [1900] A. C. 204. 

117. .] — The exclusive power 

conferred by British North America Act, 1867 
(c. 3), s. 91, sub-sect. 2, on the Dominion Parlia- 
ment, of making laws for the regulation of trade 
& commerce, enables that Parliament to prescribe 
to what extent the power of cos., the objects of 
which extend to the entire Dominion, shall be 
exercisable, & what limitations shall be placed on 
those powers ; & therefore, a provincial legislature 
has no power under sect. 92, sub-sect. 11, of the 
Act, which gives power to make laws for the 
incorporation of cos. with provincial objects, to 
pass an Act requiring a Dominion co. to be licensed 
or registered under the Act before it can carry on 
business in the province. — John Deere Plow 
Co., Ltd. v. Wharton, [1915] A. 0. 330 ; 84 
L. J. P. C. 64 ; 112 L. T. 183 ; 31 T. L. R. 35, 
P. C. 

Annotations : — Consd, Great Went Saddlery Co, v . R., [19211 

2 A. C. 91. Refd. A.-U. for Canada v. A.-G. for Alberta, 

UU10] 1 A. C. 688 ; A.-G. for Ontario v. A.-G. for Canada. 

[1910] 1 A. C. 598. Mentd. lie Board of Commerce Act, 

1919, & Combines Sc Fair Prioos Act, 1919, [1922] 1 A. C. 

191. 

See No. 104, ante , Nos. 168, 171, post . 

118. Banking — Validation of warehouse re- 
ceipts.] — Tennant v. Union Bank of Canada, 
No. 99, ante. 

119. Fisheries — Grant of fishing rights.] — What- 
ever proprietary rights vested in the provinces at 
the date of British North America Act, 1867 (c. 3), 
remained so unless by its express enactment 
transferred to the Dominion. Such transfer is 
not to be presumed from the grant of legislative 
jurisdiction to the Dominion in respect of the 
subject-matter of those proprietary rights. 

With regard to fisheries & fishing rights : — 
Held : (1) soct. 91 did not convey to the Dominion 
any proprietary rights therein, although the 
legislative jurisdiction conferred by the section 


•ART II. SECT. 3, SUB-SECT. 4.— i 
A. (b) ii. 

Ill i. Election petitions — Provision of 
mode of determining — Jurisdiction com- 
mitted to provincial courts .] — OWEN’S v. 
Joshing (1875), 20 L. C. J. 86. — CAN. 

Ill ii. — .] — Re South 

Ontario Election Case, Re West 
Hastings Election Case, Walbridge 
j. Brown (1878), 29 C. P. 270. — CAN. 

Ill 111. — ■ ■- — .] — -Re. N ia gara 

Election Case, Plumb v. Hughes 
'1878), 29 C. P. 201 ; 4 A. R. 407.— CAN. 

111 iv. .)— Re Morris 

Provincial Election (1907). 7 

W. L. R. 233.— CAN. 

L Insolvency .] — Crombie v. Jackson 
h 1874), 34 U. C. R. 575 ; 1 Cart. 085.— 

2 AN. 

m. .] — McLeod t\ McGuire 

;i874), 2 Pug. 248. — CAN. 

n. .] — Allen v. Hanson (1890), 

16 Q. L. R. 79 ; 18 8. C. R. 007.--CAN! 


0 . — —.] — lie Colonial Investment 
Co, (1912), 26 W. L. R. 301.— CAN. 

1131. Intoxicating liquors — Power to 
regulate trade.] — The dominion 
authority alone has power to tax Sc 
regulate the trade of a brewer, which is 
a branch of trado & commerce, & 
having done so, the Ontario Legislature 
has not the power to restrain it, unless 
in a qualified manner, 6c for the mere 
purposes of police. — R. v. Taylor 
(1875), 30 U. 0. R. 183.— CAN. 

1141. Prohibition .] — Ex p. 

Flanagan (1898), 34 N. B. R. 577.— 

CAN. 

114 a. .] — R. v . Wipper 

(1902), 34 N. 3. R. 202.— CAN. 

114 hi. .] — R. V . Thorburn 

(1918), 41 O. L. R. 39.— CAN. 

116 1. Incorporation of company or 
corporation — Power to carry on business 
within dominion — Company confining 
exercise of powers to one province .] — 


t Louanger v. Colonial Building & 
! Investment Assoon. (1882), 2 Cart. 

! 275.— CAN. 

i H5 ii. — — — — -. ] — Re Grand 
, Junction Ry. Co. v. Peterborough 
! County (1881), 0 A. R. 339.— CAN. 

1 p. — — • Society of teachers — • Ultra 
i vires.) — The incorporation of a society 
j as a co. of teachers for the Dominion 
of Canada is ultra vires of the Parlia- 
ment of Canada. — Re Canada Chris- 
tian Schools (Brothers of) (1876), 
Gout. 1.— CAN. * 

118 i. Banking — Validation of ware- 
house receipts .}-- The Dominion Aot, 
34 Viot. o. 5, s. 40, whioh authorises t he 
transfer of warehouse receipts to banks 
by direct indorsement. Is within the 
powers assigned to the Dominion Par- 
; iiaraent Sc Is valid. — Smith v. Mbr- 
i chants* Bank (1881), 8 8. C. R. 512.— 

■ CAN. 

i 

«. . I — Quirt *. R. (1892), 19 

H. O. R. 510.— CAN. 
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> Sect. 3 , — The legislature: Sub-sect . 4, A. (b) ii.] 

enables it to affect those rights to an unlimited 
extent, short of transferring them to others. 

(2) A tax by way of licence as a condition of the 
right to fish is within the powers conferred by 
sub-sects. 4 & 12. 

(3) The same power is conferred on the Pro- 
vincial Parliament by sect. 92. 

(4) Revised Statutes of Canada, c. 95, s. 4, so 
far as it empowers the grant of exclusive fishing 
rights over provincial property, is ultra vires the 
Dominion. 

(5) Revised Statutes of Ontario, c. 24, s. 47, is 
with a specific exception intra vires the province. 

As regards Ontario Act, 1892, the regulations 
therein whicli control the manner of fishing are 
ultra vires. Fishing regulations & restrictions are 
within the exclusive competence of the Dominion. 

(0) The Judicial Committee will not deal with 
questions affecting the rights of persons not parties 
to the litigation.-— A.-G. for Dominion of Canada v . 
A.-G. for Provinces of Ontario, Quebec & Nova 
Hcotia, A.-G. for Province of Ontario v . A.-G. 
for Dominion of Canada, A.-G. for Provinces 
of Quebec & Nova Scotia v . A.-G. for Dominion 
of Canada, [1898] A, C. 700 ; 07 L. J. P. C. 90 ; 
78 L. T. 097, P. C. 

Annotation s : — As to (1) Refd. Ontario Mining Co. v. Seybold, 
[1D03 ] A. O. 78 ; A.-G. for British Columbia v. A.-G. for 
Canada, 1 1914 J A. C 158 ; A.-G. for Canada v. A.-G. for 
Quebec, 11921] 1 A. C. 413; Brooks-Bidlake & Whittall 
v. A.-G. for British Columbia, |1«23) A. C. 450. As to (2) 
Refd. A.-G. for British Columbia v. A.-G. for Canada, [1914] 
A. C. 153 ; A.-G. for Canada n A.-G. for Quebec, 11921] 1 
A. C. 413. As to (6) Refd. A.-G. for Ontario v. A.-G for 
Canada (1912), 100 L. T. 910. Generally, Mentd. A.-G. for 
British Columbia v Canadian Pacific lty., 11900] A. C. 
204 ; A.-G. for Canada v. Ritchie Contracting & Supply 
Co., [1919] A. C. 999. 

120. * Regulation of tidal rivers.] — Having 

regard to the public right of lishing declared by 
29 Viet. (Can.) c. 11, s. 0, & previous enactments 
having force in the Province of Quebec, the govt, 
of that Province lms not power to grant the ex- 
clusive right of fishing in the tidal waters, so far 
as navigable, of the rivers, streams, gulfs, bays, 
straits or arms of the sea of the Province & of the 
high sea washing its coasts, nor has the legislature 
of the Province power to authorise the govt, to do 


so. 29 Viet. (Can.) c. 11, s. 3, which empowere 
the Comr. of Crown Lands to issue fishing lease 
must be read with s. 0, which maintains the rig. 
of the public. The power no longer exists in i 
entirety ; so far as it was regulative it passed 
the Dominion under British North America Ac 
1807 (c. 3), s. 91, head 12. The Dominion power 
regulation must bo exorcised so as not to depri' 
the Province or private persons of proprietar 
rights which they possess. — A.-G. for Canada 
A.-G. for Quebec, [1921] 1 A. C. 413 ; 90 L. J. P. < 
58 ; 124 L. T. 517 ; 37 T. L. R. 140, P. 0. 

Annotation : — Refd. Brooks-Bidlako & Whittall v. A.-G. f 
British Columbia, [1923] A. G. 450. 

121. Railways connecting provinces— Reguh 
tions as to repair, construction & alteration.] — B 

the true construction of British North Americ 
Act, 1867 (c. 3), s. 91, sub-sect. 29, & s. 92, sub-sec 
10, the Dominion Parliament has exclusive rigl 
to prescribe regulations for the constructior 
repair & alteration of applt. railway ; & the pre 
vincial legislature has no power to regulate th 
structure of a ditch forming part of its authorise 
works. But the provisions of the municipal coc 
of Quebec which prescribe the cleaning of t! 
ditch & the removal of an obstruction which ha 
caused inundation on neighbouring land, are intr 
vires of the provincial legislature. — Canadia: 
Pacific Ry. Co. v. Notre Dame de Bonsecour 
Corpn., [1899] A. C. 307 ; 08 L. J. P. C. 54 ; 8 
L. T. 434, P. O. 

Annotations : — Distd. Madden v. Nelson & Fort Sheppar 
lty., [1899] A. C. 620. Refd. A.-G. for British Columb' 
v. Canadian Pacific Ry., 11909] A. C. 204 ; A.-G. fc 
Alberta v. A.-G. for Canada, [1915] A. C. 363 ; Qre. 
West Saddlery Co. v. It., [192 1] 2 A. C. 91. 

122. Grant of right over provincial fore 

shore.] — British North America Act, 1807 (c. 3 
s. 108, empowers the Dominion Parliament t 
legislate for any land, including foreshore, which * 
proved to form part of a public harbour. Sect* 
91 & 92, read together, empower the Dominion t 
dispose of provincial Crown lands, & therefore c 
a provincial foreshore, for the purposes of resps 
rauway which is a trans-continental railway cor 
necting several provinces : — Held : s. 18 (a) c 
resps.’ incorporating Dominion Act (44 Viet. c. 1 
is not controlled by the Consolidated Railway Ac 


r. F inherits - -Tie on lot i on of mode of 
setting nets .] — Though the charter of 
the City of St. John grants the right 
of flfthery in the harbour to the corpn. 
for the benefit of the inhabitants, the 
Dominion Parliament has the right 
under the B. N. A. Act. 1867, s. 91, 
to regulate the times Sc manner of 
setting nets . — Ex p. Wilson (1885), 25 
N. 13. R. 209.— CAN. 

t. Cannot grant rigid of 

fishery over provincial property, ] — 
Fisheries Act, R. 8. C. (e. 96). so far 
as it empowered the granting of ex- 
clusive rights of fishery over pro- 
vinoiol property is ultra vires . — 
Young v. Harnish (1904), 37 N. 8. R. 
213.— CAN. 


0t .] — Macdonald v . 

Rioruon (1899), 30 S. C. R. 619.— 
CAN. 

d. .] — Toronto Corpn. 

v. Grand Trunk Ry. Co. (1906), 37 
8. C. R. 232.— CAN. 

®. Limitation of actions.] — 

The Dominion Parliament having by 
a general railway Act, applicable to all 
railway cos. over which the Parliament 
had jurisdiction, limited to six months 
the time for bringing actions against 
railway oos. for any injury caused by 
reasou of the railway : — Held : this 
enactment was valid. — McArtiktr v. 
Northern & Pacific Junction Ry. 
Co. (1888), 17 A. R. 86.— CAN. 


Act applies — Company incorporate 
by provincial statute. 1 — A.-G. fo 
British Columbia v. Vancouver 
Victoria, & Eastern Ry. & Navioa 
TIOX CO. (1901), 9 B. C. R. 338.— CA* 

1. Compensation for injuries - 

Whether Dominion statute intra vires. 
— An Act of the Parliament of Canad 
providing that no railway oo. with! 
its jurisdiction shall be relieved froi 
liability for 'damages for persona 
injury to any employee by reason c 
any notico issued by the co., or by an 
insurance or provident assocn. c 
railway employees is intra vires of salt 
Parliament .— lie Railway Act (1904 
36 S. C. R. 136 ; [1907] A. C. 65.— CAF 


legislate 
i Parlia- 


t. Exclusive right to 

within three-mile limit .] — The 
ment of Canada under British North 
America Act, 1867 (o. 3), has exclusive 
jurisdiction to legislate with respect to 
fisheries within tho three-mile limit 
of! the coasts of Canada.— Tiib North 
V. R. (1906), 37 S. C. R. 385.— CAN. 


I. Crossing Crown lands — 

B iihout consent of Lieutenant-Governor 
— Valid .] — Booth v. McIntyre (1880), 
31 C. P. 183.— CAN. 

I- Construction of crossing .] 

— Canadian Pacific Ry. Co. v. 
Northern Pacific & Manitoba Ry. 
Co. (ISS9), 5 M n. T H 391 . — CAH 


m. .] — Curran 

Grand Trunk Ry, Co. (1898), 2 
A. R. 407.— CAN. 

n. “ For general advantage 

of Canada .**] — Tho declaration by th 
Parliament of Canada that a work 1 
“ for the general advantage of Canada 
which is required by B. N. A. Act 

,nfl l /I in In n <Ia nh r 
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}879, & applies to provincial as well as Dominion 
Crown Lands. Power given thereunder to appro- 
priate the foreshore in question includes a power 
fo obstruct any rights of passage previously exist- 
ing across it. — A.-G. for British Columbia v. 
Canadian Pacific Ry. Co., [1906] A. C. 204 ; 75 

J. P. C. 38 ; 94 L. T. 295 ; 22 T. L. 11. 330, 

C. 

123. Prohibition of contracting out of 

liability for personal injury to servant — Whether 
civil rights in province affected.] — Grand Trunk 
Ry. of Canada v. A.-G. of Canada, No. 102, 
ante . 

124. Apportionment of cost of protective 

works — Level crossing.] — By British North America 
Act, 1807 (c. 3), s. 91, railways extending from one 
province to another are placed exclusively under 
the jurisdiction of the Dominion Parliament. 
Municipal institutions, property, Sc civil rights in 
a province are placed under the jurisdiction of the 
Parliament of that province. A railway com- 
mittee under Dominion Railway Act, 1888 (c. 29), 
ss. 187, 188, made an order that gates Sc watchmen 
should be provided by the Canadian Pacific Rail- 
way at certain level crossings in the City of 
Toronto, Sc the cost be borne in certain proportions 
by the co. Sc by the city : — Held : the above 
sects, under which the order was made were within 
the powers of the Dominion Parliament. — Toronto 
Corpn. v. Canadian Pacific Ry. Co., [ 1 008] 
A. C. 54 ; 77 L. J. P. C. 29 ; 97 L. T. 72(5 ; 21 
T. L. R. 103, I 1 . C. 

Annotation : — Apld. Toronto Ry. r. Toronto City, [1 920) 

A. t\ 4*20. 

125. Regulation of through traffic of pro- 

vincial railway on federal line — Ultra vires.] — Upon 
the true construction of British North America 
Act, 18(57 (c. 3), ss. 91, 92, a provincial railway is 
not subject to the jurisdiction of the Board of 
Railway Comrs. of Canada in respect of its through 
traffic with a federal railway ; A Railway Act of 
Canada, 190(5 (c. 37), s. 8, sub-sect. (5, purporting 
to deal with such through traffic, is ultra vires 
Montreal City v . Montreal Street 11y., [1912] 
A. C. 333 ; 81 L. J. P. C. 145 ; 105 L. T. 970 ; 28 
T. L. R. 220, 1*. C. 

See Nos. 154, 15(5-158, post. 

126. Aliens — Power to impose extra-territorial 
constraint.] — Dominion statute 00 Sc (51 Viet. c. 11, 
s. 0, as amended by 1 Edw. 7, c. 13, s. 13, is intra 
vires of the Dominion Parliament. The Crown un- 


doubtedly possesses the power to expel an alie: 
from the Dominion of Canada, or to deport hir 
to the country whence he entered it. The abov 
Act, assented to by the Crown, delegated tha 
power to the Dominion Govt., which includes „ 
authorises them to impose such extra-territoria 
constraint as is necessary to execute the power.— 
A.-G. for Canada v. Cain, A.-G. for Canada % 
Gilhula, [1900] A. C. 542 ; 75 L. J. P. C. 81 
95 L. T. 314 ; 22 T. L. R. 757, P. C. 

Annotations ; Refd. II. v. Homo Secretary, Ex v. Chatea 

Thierry, 1 1917 J 1 K. B. 922 ; JolniBtone v. Pedlar, 1192 

2 A. C. 292. 

127. Marriage — Validity notwithstanding differ 
ences in religious faith of parties.]— By British Nort 
America Act, 1867 (c. 3), s. 91, sub-sect. 26, th 
exclusive legislative authority of the Parliamer 
of Canada includes marriage Sc divorce ; Sc b 
s. 92, sub-sect. 12, of above Act the legislature i 
each province may exclusively make laws wit 
relation to the solemnisation of marriage in th 
provinces. 

Upon the true construction of these sections 
the jurisdiction of the Dominion Parliament doe 
not cover the whole field of validity of marriage 
for s. 92, sub-sect. 12, operates by way of excep 
tion to the power's conferred as regards marriag 
by h. 91, sub-sect. 26, Sc enables provincial legisla 
lures to enact conditions as to solemnisation c 
marriage which may affect the validity of th 
contract. 

A bill by which it was proposed that ever, 
ceremony or form of marriage heretofore or here 
after performed by any person authorised theret 
by the laws of the place where it is performed sha. 
be valid everywhere in Canada notwithstandin 
any differences in the religious faith of the person 
married, Sc without regard to the religion of th 
celebrant, is ultra vires of the Dominion Parliament 
— Re Marriage Legislation in Canada, [1912 
A. C. 880 ; sub nom. Re Reference by Governor 
General of Canada to Supreme Court, 8 
L. J. P. C. 237 ; 107 L. T. 330 ; 28 T. L. It. 581 
P. C. 

Annotation : - Refd. Grout Went Saddlery Co. v. It., 1192 

2 A. C. 91, 

128. Insurance— Provision for governmer 
licence — Whether “regulation of trade & con: 
merce.”] — A.-G. for Canada*;. A.-G. for Albert/ 
No. 105, ante. 

See No. 145, post. 


Quebec ltY. Co. v. Jones, 11921) 3 
W. W. It. 327 ; 62 8. C. It. 92.— CAN. 


o. Aliens — Coal Mines Regulation 
Act , 1903.) — Scot. 82, r. 34, of the 
above Act, which prohibits Chinamen 
from employment, below ground Sc 
also In certain other positions in & 
around coal mines, is in that respect 
ultra vires. — Re Coal Minks Regula- 
tion Act (1904), 24 C. L. T. 342.— 
CAN. 


, Act, 1807, h. 1, “ marriage & divoroo ** 
; are put within the exclusive legislative 
! powers of the Canadian Parliament, 
with the exception “ of tho solemuisa- 
I tion of marriage in tho Province,” 
I which is placed under tho exclusive 
! power of lb<* legislatures of tho pro- 
! vlnce. — Peppiatt v. Peppiatt (1915), 
• 34 O. L. II. 121. — CAN. 

I r. .] — It. v. Biuerly (1887), 

| 11 O. It. 525.— CAN. 


p. ) — In all matters directly 

concerning aliens He naturalised persons 
'esident in Canada the Dominion Parlia- 
ment hea, by virtue of B. N, A. Act, 
1 867 , s. 9 1 (25), exclusive j urlsdietion. — 
Re Japanese Treaty Act, 1913 (1920), 
3 \V. W. R. 937.— CAN. 

a. Marriage — d> divorce .) — Marriage 
Act, It. S. O.. 1914 (c. 148), pro- 
vidin'* that the Supreme Court of 


s. Bigamy .) — Criminal Code, 1892, 
ss. 275, 276, respecting tho oiTenoc of 
bigamy, are intra vires of tho Parlia- 
ment of Canada . — lie Bigamy Sections 
of Code (1897), 27 8. C. R. 461.— 


t. Insurance — Whether regulation 
of “ trade & commerce .") — The power 
to legislate upon the subject of insur- 
ance is not vested in the Dominion 


u. — — Parsons v. Citjzen 

Insurance Co., 11 880) 7 App. Cos. 90.- 

CAN. 


y. Dominion Insurance Ac 

1910, s. 4.] — Farmers* Mutual Hat 
Insurance .Ashoon. of Iowa v. Whit 
taker, [1917J 3 W. W. It. 750. — CAJ 

a. Distribution of assets c 

insolvent company .) — Canadian polio' 
holders petitioned for distribution t 
the deposit made by the co., a foreig 
corpn., with the minister of flnanc 
under 31 Viet. o. 48 (D), & 34 Vic 
c. 9 (D), tho co. being insolvent:- 
Held : they wero entitled to the relie 
asked, Sc the above Acts are not uUr 
vires of the Dominion Parliament.— 
Re Briton Medical & General Lif 
Assocn., LTD. (1886), 12 O. 11. 441.- 
CAN. 


b. .1 — R. v. Halt, '. no (1900). 
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Sect. 3. — The legislature: Sub-sect. 4, A. ( b ) iu 
<fc Hi.] 

129. Pilotage— Dominion law trenching on 
property & civil rights in province.] — The Dominion 
Legislature has power under British North America 
Act, 1867 (c. 3), s. 91, head 10, to enact laws which 
relate to pilotage, although they trench upon 
property & civil rights in a province. — Paquet v. 
Pilots* Corpn. (Quebec), [1920] A. C. 1029 ; 89 
L. J. P. 0. 241 ; 124 L. T. 166 ; 16 Asp. M. L. 0. 
106, P. C. 

130. Control of paper supply & prices— Dominion 
law trenching on property & civil rights in province.] 

—Fort Frances Pulp & Paper Co., Ltd. v. 
Manitoba Free Press Co., Ltd., No. 108, ante. 

iii. Powers of Provincial Legislature. 

131. Insolvency— Relief of benefit society— 


I Matter of local or private nature.] — 33 Viet. c. 

of the Provincial Legislature of Quebec, wh 
I purported to relieve by legislation the an; 
| society, appearing on the face of the Act to n, 
j been in a state of extreme financial embarrassme 
! is within the legislative capacity of that legislatv 
j The Act related expressly to “ a matter merely 
j a local or private nature in the province,** wh ! 
i by the British North America Act, 1867 (c. 

I s. 92, is assigned to the exclusive competency 
| the provincial legislature ; & does not fall wit 
I the category of bkpey. & insolvency, or any ot 
class of subjects by sect. 91 of the last-mentior 
Act reserved for the exclusive legislative author 
; of the Parliament of Canada. — 1/ Union 
Jacques de Montreal v. B£lisle (1874), L. 
6 P. C. 31 ; 31 L. T. Ill ; 22 W. R. 933, P. C. 

Annotations: — Apprvd. Dow v. Black (1875), L. R. 6 P 
i 272. Mentd. Citizens Insoe. of Canada v. Parsons, Qi 
I lnsco. v. Parsons (1881), 7 App. Cas. 96. 


taxation — Upon income of person 
within territorial jurisdiction.] — R. v. 
CARON (1921), 68 D. L. K. 183.— CAN. 

e. Exclusive power to make criminal 
laws.} — The power of making criminal 
laws is vested in the Dominion Parlia- 
ment. — A.-U. e. Niagara Falls Inter- 
national Bridge Co. (1873), 20 Ur. 
34.— CAN. 

f. .] — Re Boucher (1805), Cass. 

Dig. 325.— CAN. 

g. .] — R. v. Bradsiiaw (1875), 

38 U. C. It. 561.— CAN. 

h. .]— Ward v. Reed (1882), 22 

N. B. It. 279.— CAN. 

k. .] — Re Wetherell v. Jones 

(1884), 4 O. It. 713.— CAN. 

l. .] — R. v. Riel (1885), 1 Torr. 

L. It. 23.— CAN. 

m. .] — Though the organisa- 

tion of ots. of criminal Jurisdiction is 
within the exolusive powers of the 
legislature, the Parliament of Canada 
may impose upon existing ots. or 
individuals the duty of administering 
the criminal law, Sc their aotiou to that 
end need not be supplemented by 
provincial legislation . — Re Vancini 
( 1904), 34 S. C. It. 621.— CAN. 

n. .) — Tho administration of 

justice in each province having boon 
assigned exclusively to it the power of 
Parliament iu rogard to tho same is 
limited to orouting a ct. of appeal 
& cts. for tho administration of the 
laws of Canada. — lit Reference by 
Governor-General in Council 
( 1910), 43 S. C. It. 536; 119I2J A. V. 
571.— CAN. 

o. R. r. Jones (1911), 16 

W. L. R. 429 ; 16 B. O. H. 117.— CAN. 

p. Sunday observance .] — Pro- 

visions in tho interost of public morals 
for tho observance of Sunday as 
distinguished from regulations as to 
the days 8c hours of carrying on trade 
in various commodities, form a branch 
of orimlnal law, & as such can be made 
only by the Parliament of Canada, & 
not by a provincial legislature. — R. u. 
WALDON (1914), 28 W. L. R, 40.— 
CAN. 

o« — 1 .] — Re Sunday Laws 

(1905), 35 S. C. It. 381.— CAN. 

r. Power to legislate for handling 
& marketing of grain.}— North West 
Grain Dealers Assocn. v. Hyndman, 
United Grain Growers, Ltd. e. 
Hvnh -k 119*11 a W W. N — 


commission or receive or solicit con- 
signments of grain on commission, in 
tho Western Inspection Division, with- 
out first obtaining a licence from the 
Board of Grain Corars., is ultra vires of 
the Dominion Parliament. — R. v. 
Manitoba Grain Co., Ltd., [1922] 3 
W. W. R. 560.— CAN. 

t. Examination of witnesses.] — Ex p. 
Smith (1872), 2 Cart. 330.— CAN. 

w. rower to legislate for Indian 
lands.] — “ Lands reserved for the 
Indians, ” which by B. N. A. Act, 1867 
(c. 3), s. 01 (24), are placed under the 
exclusive legislative jurisdiction of the 
Parliament of Canada, are those 
I Indian laudH only which havo not 
| been surrendered by tho Indians, & 
havo been reserved for their use, & do 
not include lauds to which the Indian 
title has been extinguished. — Church 
! e. Fenton (1878), 5 S. C. R. 239.— 

; CAN. 

1 a. .] — R. u. Ontario & Minnk- 

i oota Power Co., Ltd. (1920), 20 Kxch. 

• C. K. 279.— CAN. 

i b. Patents. 1 — Patent Act, 35 Viet. 

| c. 20, h. 24, is not ultra vires the 
Dominion Parliament. — Aitoheson v. 
i Mann (1883), 9 P. It. 473 —CAN. 

o. .] — Re Bell Telephone Co. 

& Telephone Manufacturing Co. 
Sc Minister of Agriculture (1885), 

| 7 O. R. 605.— CAN. 

d. Abdication of sovereignty.] — It 
i would be unconstitutional for tho 
f Parliament of Canada to pass an 
| Act rendering Canadian subjects Sc 
; Canadian corpus, subject to such laws 
as might Do passed by the Congress of 
I the United States, in fact an abdication 
! of sovereignty inconsistent with the 
i relations of Canada to the Empire of 
I which it forms a part. — International 
i Bridge Co. v. Canada Southern Ry. 

! Co. (1880), 28 Gr. 114.— CAN. 

; aa. Negligence.] — Tho legislation of 
the Dominion Parliament forbidding 
, defts. contracting against liability for 
! their own negligence is ultra vires. — 

, Vogel v. Grand Trunk IIy. Co.- 
, (1886), 10 A. U. 102.— CAN. 

bb. Dominion Winding-up .dcf.] — 
Winding-up Act, 45 Viet. c. 23 (D), is 
intra vires the Dominion Parliament, 

1 Sc is in the nature of on insolvency 
; law, & applies to all corporate bodies 
of the nature mentioned in it all over 
I the Dominion, Sc a oo. in this, though 
j incorporated under a provincial charter, 
i is subject to Its provisions. — Shool- 


to enact that all actions 8c Buits 
civil nature, at common law or eqi 
In which the Crown in right of 
Dominion, is pltf. or petitioner, ma 
brought in the exchequer ct. — i 
well v. R. (1894), 22 S. C. It. 55 
CAN. 

dd. Power to constitute Court of Aj. 
— Not restricted to the administra 
of the laws of Canada.]— The pc 
of tho Parliament of Canada u 
B. N. A. Act, 1807, 8. 101, resj 
ing a general Ct. of Appeal 
Canada is not restricted to the cs 
lishmont of a ct. for tho administra 
! of laws of Canada, & there is 
' stifcutional authority to enact. 54 81 
I Viet. c. 25, s. 3, authorising apj 
j from the Superior Ct. sitting in rev 
i in the Province of Quebec. — S t. J. 

I Baptiste dm Montreal Assocn 
Brault (1901), 31 S. C. R. 172.— C 


ee. Power over foreigners — Naviga 
Canadian waters.] — Re The A UR 
(1860), 10 L. C. R. 445.— CAN. 

it. The War Measures Act , 19 
Extent dt validity of authorisation 
Starr v. Banner Coal Co., L 
Chick v. Alberta Coal Mining 
Ltd., [1919] 3 W. W. R. 259.— CA 


3 


w: 


W. R. Ill ; 


.] — Re Grey, [1 
42 D. L. R. 1.— C 


! PART II. SECT. 3, SUB-SECT. 

: A. (b) iii. 

hh. Insolvency — No powers of l 
! latum. 1 — Local legislatures havo 
j jurisdiction in matters of bkpey 
insolvency . — Re Iron Clay B 
1 Manufacturing Co., Turner’s C 
(1889), 19 O. R. 113.— CAN. 

lilt, .] — Insolvency b 

i one of the subjects upon which 
t exclusive r&ht to legislate is veste 
; the Parliament of Canada, the Leg: 

ture of New Brunswick has no r 
! to pass an Act relating thereto, s 
; 11, N. A. Act came into force. — I 
Chandler (1809), 1 Han. 548. — C 


11. .] — So much of Pr 

k Edward Island Insolvent Debtors . 
1879, as empowers a judge to disohi 
an insolvent debtor from custod 
ultra vires of the provincial legislat 
— McKinnon v. McDocgall (190' 
; E. L. It. 573.— CAN. 


mm . Punishment of fr 

on creditors.] — Assignments 
R. S. M.. 1913 (0. 12), B. 52, In a 



43t 


Part II. — Colonial and Dominion Government, 


132. Voluntary assignment by Insolvents— ; 

Ancillary to bankruptcy legislation.] — The pro* j 
visions of sect. 9 of the revised Statutes of Ontario, ! 
c. 124, which relate to assignments purely volun- ! 
tary, & postpone thereto judgments & executions 
not completely executed by payment, are merely 
ancillary to bkpcy. law, & as such are within the 
competence of the provincial legislature so long 
as they do not conflict with any existing bkpcy. j 
legislation of the Dominion Parliament. — A.-G. op 1 
Ontario v. A.-G. for Dominion of Canada, 
[1894] A. C. 189 ; 03 L. J. P. C. 59 ; 70 L. T. 538 ; : 
10 T. L. R. 305; 0 R. 409, P. C. j 

Annotation : — Consd. Grand Trunk Ry. of Canada v. A.-G. 

of Canada, [1007] A. C. 65. 

See No. 91, ante. 

133 . Taxation — For construction of railway 
extending beyond province.] — The Act of the 

provincial Legislature of New Brunswick (33 Viet, 
c. 17), intituled “ An Act to authorise the issuing 
of debentures on the credit of the lower district of 
the parish of St. Stephen, in the county of Char- 
lotte,” which empowered the majority of the in- 
habitants of that parish to raise by local taxation 
a subsidy, designed to promote the construction 
of a railway extending beyond the limits of the 
province, but already authorised by statute, is 
within the legislative capacity of that legislature. — 
Dow v. Black (1875), L. R. 0 P. C. 272 ; 44 
L. J. P. C. 52 ; 32 L. T. 274 ; 23 W. It. 037, 
P. C. 

134 . Insurance policies & receipts for 

renewals — Licence Act equivalent to Stamp Act — 
Whether direct taxation.] — The clauses of the 
Quebec Act, 39 Viet. c. 7, which impose a tax upon 
certain policies of assurance & certain receipts or 
renewals, are not authorised by the British North 
America Act, 1867 (c. 3), s. 92, sub-ss. 2, 9. A 
Licence Act by~ which a licencee is compelled 
neither to take out nor to pay for a licence, but 
which merely provides that the price of a licence 
shall consist of an adhesive stamp, to be paid in 
respect of each transaction, not by the licencee 
but by the person who deals with him, is virtually 
a Stamp Act & not a Licence Act. The im- 


position of a stamp duty on policies, renewals, 
receipts, with provisions for avoiding the policy 
renewal, or receipt in a ct. of law, if the stamp it 
not affixed, is not warranted by the terms of ar 
Act which authorises the imposition of direc 
taxation. — A.-G. for Quebec v. Queen Insurano: 
Co. (1878), 3 App. Cas. 1090 ; 38 L. T. 897. P. 0. 

Annotation : — Consd. Bank of Toronto v. Lombo (1887), II 
App. Cos. 575. 

135 . Duty on exhibits Ailed in court.]— 

Quebec Act, 1880 (c. 9), which imposed a duty o. 
ten cents upon every exhibit filed in ct. in an. 
action depending therein, is ultra vires the pro 
vincial legislature. — A.-G. for Quebec v . Rkei 
(1884), 10 App. Cas. 141 ; 54 L. J. P. C. 12 ; 5f 
L. T. 393; 33 W. R. 018, P. C. 

Annotations : — Consd. Cotton v. R., [11)14] A. C. 176. Ret 
Bank of Toronto v. Lam bo (1887), 12 App. Cas. 675 
Burl and v. It., Alleyn v. Bathe, 1 1922 J 1 A. C. 215. 

136 . Direct taxation of commercial under 

takings in provinoe — Banks.] — Quebec Act, 45 Viet 
c. 22, which imposes direct taxes on certain com 
mercial corpns. carrying on business in the pro 
vince, is intra vires the provincial legislature, a 
tax imposed upon banks which carry on businee 
within the province varying in amount with th 
paid-up capital & with the number of its offices i 
direct taxation within British North America Act 
1807 (c. 3), clause 2, sect. 92. Similarly wit. 
regard to insurance cos. taxed in a sum specifioc 
by the Act. — Bank of Toronto v. Lambk (1887) 
12 App. Cas. 575 ; 56 L. J. P. C. 87 ; 57 L. T. 377 
3 T. L. R. 742, P. 0. 

Annotations : — Folld. Browers & Mu If* tom’ Assocn. c 
O ntario v. A.-G. for Ontario, 118971 A. C. 231. CoilBi 
Cotton v. It., UU14] A. C. 176. Refd. John Dooro Plo 
Co. v. Wharton, [1915] A. O. 330 ; Workmen's Compensa 
tion Board v . Canadian Pacific Ry., [1920] A. O. 184 
Great West Haddlery Co. v. It., 11921 1 2 A. C. 91 ; Burlan 
v. It., Alleyn v. liertho, [19221 1 A. C. 215. 

137 . Insurance companies.] — Ban 

of Toronto v. Lambe, No. 130, ante. 

138 . Imposition of licence on brewer 

& distillers.] — The Liquor Licence Act (Revise 
Statutes of Ontario, c. 194), s. 51 (2), which rt 
quires every brewer & distiller to obtain a licenc 


Code, s. 417 . — Re Churchill, [1919] 
2 W. W. R. 541.— CAN. 

r. Act abolishing imprisonment 

for debt — Party not subject to Dominion 
Insolvent Act , 1869.] — An Act of the 
legislature of New Brunswick, abolish- 
ing imprisonment for debt, Is not ultra 
vires as respects a party not shown to 
be a trader or subject to Dominion 
Insolvent Act, 1869. — Armstrong v. 
MoCutohin (1874), 2 Pug. 381.— CAN. 

s. Bills of Sale .] — Bills of Sale 

Act Is not beyond the power of the 
local legislature under British N. A. 
Act, 1867, as dealing with matters 
relating to insolvency . — Re DkVebe k 
(1882), 21 N. B. R. 397.— CAN. 


t. .] — McLeod (Petit- 

codiao Lumber Co. Assignee) v , 
VROOM, N. B. Dig. 315 (43).— CAN. 



should be fraudulent against creditors, 
provided for voluntary assignments 
for the benefit of creditors. & declared 
that the assignee should have the 
exclusive right to sue for the rescission 

nf anAh flonmattnoM • k - aaot ° 


enco over hia other creditors, or which 
Iiuh Hueh effect, shall as against them 
bo utterly void ” : — Held : the statute 
was intra vires of the legislature. — 
Stephens v. McArthur (1890), 6 
Man. L. It. 496 ; 19 ». C. It. 446.— 
CAN. 

a. Taxation — Direct — Power to im- 
pose.] — Pltfs. sued defts. for the 
portion of fees received by deft, as 
registrar, to which they were entitled 
under R. S. O., 1 8 7 7 , c. 1 1 1 , ss. 98 tol 03 : 
— Held : if a tax at all, it was clearly 
a direct tax. & intra vires. — Hastings 
County v. Ponton (1881), 5 A. K. 
643.— CAN. 


b. .] — Assessment 

Act (C. S. B. C., 1888, o. Ill, s. 3), Im- 
poses a provincial revenue tax upon 
all personal property including by the 
interpretation clause ** mtgos.” : — 
Held: the tax was direct Sc intra 
vires of the provincial legislature . — Re 
Yorkshire Guarantee St Securities 
Corpn., Ltd., St Assessment Act 
(1895), 4 B. C. E. 258.— CAN. 

e. — " ■ ■■ ■ .] — Rural Munici- 

pality Act (Sask.), (s. 323 b), providing 
for a “surtax” on lands, Imposes 


d. * Imposition of fees by la 

stamps - Whether direct. J— The impofc 
tlon of fees by law stamps is u 
doubtedly an indirect tax. Und 
B. N. A. Act, 1867. s. 92 (2), the pr 
vincial legislature has Dot the pow 
to impose such tax in order to raise 
revenue for general purposes of th 
province. — D ulmagk v. Dougl. 
(1886), 3 Man. L. K. 562 ; revsd. 4 Mai 
L. tt. 495.— CAN. 


a M _ 1 m - - | ■ 1 pub. f A Q/ 

v. Duffield (1888), 5 Man. L. It. 12 
—CAN. | 

f. Direct taxation of commerdr 

undertakings in province — Perries.] -A 
By 39 Vlct. c. 52, s. 1 (3) (Q), Montre 
Is authorised to impose an annual ta 
on “ ferrymen or steamboat ferries. 
Under the authority of tho statute th 
corpn. of Montreal passed a bye-la 
imposing an annual tax of $200 on th 
proprietor or proprietors of each , 
every steamboat ferry conveying t] 
Montreal for hire travellers from an; 
place not more than nine miles dlstan 
from tho same, St obtained fron 
the recorder's ct. for the city of Mon 
treal a warrant of distress to leiH 
upon applt. oo. the tax of $200 fq 
each steamboat employed b £ then 
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Sect 3, — The legislature: Subject. 4, A, ( b) in.] 

thereunder to sell wholesale within the province, 
is infra vires the provincial legislature. — B rewers 
& Maltsters’ Assocn. op Ontario r. A.-G. for 
Ontario, [1897] A. C. 231 ; 60 L. J. P. C. 34 ; 
70 L. T. 01 ; 13 T. L. R. 197, P. C. 

Annotations Reid. Cotton v. R., 1914] A. C. 176 ; Great 
West Saddlery Co. v. R.. [19*21] 2 A. C. 91 ; Burlatid v. R. f 
Alleyn v. Barthe, [1922] 1 A. C. " 


, 215. 


139. 


- Property outside province.]— It is 

ultra vires the Legislature of Ontario to tax 
property not within the province. — Woodruff v . 
A.-G. for Ontario, [1908] A, C. 508 ; sub nom. 
Woodruff v. A.-G. for Ontario, A.-G. for 
Ontario v. Woodruff, 78 L. J. P. C. 10 ; 99 
L. T. 750 ; 24 T. L. R. 912, P. C. 

Annotation: — Dbtd. Cotton v. R., [1914] A. C. 176. 


140. Succession duty — Property within 

province devolving under law of another domicil.]— 

A colonial legislature may impose as succession duty 
on property within the province, though such 
property devolves under the law of another 
domicil. — It. v. Lovitt, T1912] A. C. 212 ; 81 
L. J. P. C. 140 ; 105 L. T. 050 ; 28 T. L. R. 41, 
P. O. 

Annotations Distd. loyal Bank of Canada v. R.. [1913] 
A. C. 283. Dbtd. O/Uon v. It., [1914J A. C. 176. Mentd. 
Velazquez v. 1. It. Comrs., [1914J ‘2 K. B. 404. 


141. Whether direct taxation.] — The 

taxation imposed by the Quebec Succession Duties 
Act, 1000, is not “ direct taxation ” within the 
meaning of the British North America Act, 1807 
(c. 3), b. 92, & is consequently ultra vires the 
legislature of the province. — Cotton v. R., [1914] 
A. C. 170 ; 83 L. J. P. C. 105 ; 110 L. T. 270 ; 
sub nom . Cotton v . R., It. v. Cotoon, 30 T. L. R. 
71, P. C. 

Annotation: — Folld. Burlaud v. It., Alleyn v. Barthe, [1922] 
1 A. C. 215. 


legislative power of the Province under Br 
North America Act, 1807 (c. 3), s. 92 (2), since 
duty imposed is not “ direct taxation ” ha 
regard to the provisions for its collect ic 
Burland v. R., Alleyn v. Barthe, [192 
A. C. 215 ; 91 L. J. P. C. 81 ; 126 L. T. 584 ; 
worn. Burland v. R., Sharped v . Barthe 
T. L. R. 131, P. C. 

143 . Crown lands — Taxation of tens 

interest.] — By the British North America 
1807 (c. 3), s. 125,“ No lands or property belor 
to Canada or any province shall be liable to t 
tion,” therefore the provincial authorities hav 
power to tax Crown lands, but they have pc 
to impose a tax on the interest of a tenan 
Crown lands in the lands held by him, exclu 
any interest which still remains in the Crow 
Smith v. Vermillion Hills Rural Com 
[1910] 2 A. C. 509 ; 86 L. J. P. C. 36 ; 115 I 
404 ; 32 T. L. R. 084, P. C. 

Annotation : — Consd. Montreal City v. A.-G. for Car 
[1923] A. C. 136. 


144. 


-.] — The statutory cha 


142. 


-.] — Quebec Succession 


Duty Act (0 Edw. 7, c. 11), as amended by 7 Edw. 7, 
c. 14, which imposes succession duty in respect of 
property outside the Province upon the death of 
the owner domiciled within it, is ultra vires the 


of the City of Montreal, as enacted by the Lc 
lature of Quebec, provides, in effect, that pert- 
occupying, for commercial or industrial purpe 
lands belonging to the Crown shall be subjec 
the ordinary municipal taxes. The Domir 
Govt., in a suit brought at Montreal by the t 
to recover such taxes, contended that as t 
enactment conflicted with British North Ame: 
Act, 1807 (c. 3), s. 125, it was ultra vires. r . 
Recorder of Montreal held that deft, was liable 
pay the taxes in question. The Ct. of K. B. 
Quebec (Appeal Hide) reversed that decisior 
declared that the City’s charter was without ef 
to empower the City to impose these taxes : — He 
the judgment of the Ct. of K. B. would be set a> 
& the Recorder’s decision restored. — Montr. 
City v . A.-G. for Canada, [1923] A. C. 130 ; 
L. J. P. C. 10 ; 128 L. T. 295 ; 39 T. L. R. 
P. C. 

145. Insurance — Regulation of fire insura 
policies — Whether affecting “ civil rights.”] — : 

British North America Act, 1807 (c. 3), s. 91, f 
vides that the Dominion legislature may 


141 i. Succession duty — Whether 

direct taxation .] — That portion of the 
Succession Duties Ordinance relating 
to property situated within the pro- 
vince, being a direct taxation is intra 
vires of the Alberta legislature . — tie 
OUST (1915), 30 W. L. It. 671; rersd , 
8 Aita L. It. 308.— CAN. 

141 ii. .] — By " Suc- 

cession Duties Act ** of British 
Columbia (s. 5), on tho doath of any 
porson his property iu tho province 
•* 8c any intei-est therein or income 
therefrom passing by will or intestacy ” 
is subject to succession duty whether 
such person was domiciled in the 
province or elsewhere at the time of 
nis death — Held : the imposition of 
the duty, if taxation, was ** direct 
taxation within the province,** & 
within the oompetenoe of tho legisla- 
ture of British Columbia. — Boyd v . 
A.-G. for British Columbia & A.-G. 
for Ontario (1916), 54 S. C. It. 532.— 
CAN. 

g. Salary of Dominion official 

— Whether liable.)— The imposition of 
a tax upon the income of a Dominion 
official is ultra vires of the provincial 
legislature. — 1L v . Bowkll (1896), 4 


polities. — Ex p. Burke (1897), 34 
N. B. it. 200.— CAN. 

j. .] — British North 

America Act, 1867 (c. 3), b. 92 

(2), giving a provincial legislature 
exclusive powers of legislation in 
respect to “ direct taxation within the 
province,” etc., is not in conilict with 
sect. 91, sub-sect. 8, which provides 
that Parliament shall have exclusive 
legislative authority over ** the hxim 
of 6c providing for the salaries & allow 
auces of civil & other officer of tin 
govt, of Canada. Therefore : — Held , 
a civil or other officer of tho govt, oi 
Canada may be lawfully taxed ir 
I'espoct to his income as such by thi 
municipality in which he resides. — 
Abbott St. John City (1908), 41 
S. C. It. 597. — CAN* 

k* Imposition of licence taa 

on nonresident traders .] — The impost 
J io 5 , a heence tax on non-re«iden1 
traders is within the powers relegated 
^^vinejai control by B. N. A. Act, 

on 2 x 8 o ^ •— I uole v . Victoria City 
(1892), 2 B. C. R. 271.— CAN. 

I * — — .1— Thi * nf. 1*0 Txwt* 


on interprovincial trade, or as 
travelling tho power of tho Domi 
to regulate trade 6c commerce, as 
Act binds all porsons whether resic 
in tho province or not. 6c all 
whether provincial or federal, 6c c 
not attempt to prohibit any one 
any co. from carrying on business, 
simply imposes a general licence 
for the purpose of raising a revenue 
It. v. Howarth (1920), 2 W. W. 
1003 ; 53 D. L. R. 329.— CAN. 

m. Dominion lands — T( 

tion of tenant's interest. ] — Taxat 
under Alberta Rural Municipality . 
of the occupier of lands under gra 
leases or licences from tho Miniate 
the Interior, is not in contraven 
of B. N. A. Act, 1867, s. 1 25.— Marc 
v. Hardwick (1916), 34 W. L. R. 8 
10 W. W. R. 1226.— CAN. 

n, For provincial purpos 

— The authorisation of a grant to 
Mercantile Sailors’ Relief l v und is 
ultra vires of the provincial legislat 
as being contrary to B. N. A. m 

I 1867, s. 92 (2 or 7). Such expendit 
is in the interests of the province 

j is t ▼ levied for provincial niirnosefl 
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clusively make laws in respect to “ the regulation 
of trade & commerce.’ * Sect. 92 provides that the 
provincial legislature may exclusively make laws 
in relation to 11 property & civil lights ” : — Held ; 
an Act of a provincial legislature dealing with 
fire insurance contracts was not a matter relating 
to “ trade or commerce,” but was a matter affect- 
ing “ civil rights,” & was within the power of a 
provincial legislature. — Citizens Insurance Co. 
of Canada v. Parsons, Queen Insurance Co. v. 
Parsons (1881), 7 App. Cas. 96 ; 61 L. J. P. C. 
11; 45 L. T. 721, P. C. 

Annotations: — Consd. Bank of Toronto v . Lauibe (1887), 
12 App. Cos. 67 6 ; John Deere Plow Co. v. Wharton, 
(1015] A. C. 330. Refd. Dobie v. Temporalities Board 
(1882), 7 App. Cas. 136 ; Hodge v. R. (1883), 9 App. Crh. 
117 ; A.-G for Ontario v. A .-Cl. for the Dominion, [1806 J 
A. C. 348 ; Great West Saddlery Co. v. It., [1021 ] 2 A. C. 01 . 
Mentd. Bussell v. It. (1882), 7 App. Coh. 820 ; Colonial 
Building & Investment A tween. v. A.-G. of Quebec (1883), j 
0 App. (Jas. 157 ; A.-G. for Manitoba t\ Manitoba Licence 
Holders* Assocn. (1901), 71 L. J. I*. C. 28 ; lie Coleman’s 
Depositories & Life & Health Assoc. Assocn. (1007), 70 I 
L. J. K. B. 865. 

See No. 105, ante , | 

146. Intoxicating liquors — Local regulation — 
Authority conferred on licensing board.] — Hodge 
v . It., No. 90, anic , 

147. Local option — Whether operation in 

districts adopting local option clauses of dominion 
Act.] — A.-G. for Ontario v. A.-G. for ttie i 
Dominion, No. J00, ante . I 


14 g # Prohibition.] — The Manitoba Liquor 

Act, 1900 (c. 22), for the suppression of the liquor 
traffic in that province is within the powers of the 
provincial legislature. — A.-G. of Manitoba v. 
Manitoba Licence Holders’ Assocn., [1902] 
A. C. 78 ; 71 L. J. P. O. 28 ; 85 L. T. 591 ; 60 
W. It. 431; 18 T. L. B. 94, P. C. 

Annotations : — Reid. Canadian Pacific Wine Co. v. Tuloy, 
[1921] 2 A. C. 417 ; Great West Saddlery Co. v. H., [1921" 
2 A. C. 91. 

149 , ,] — The British Columbia Pro- 

hibition Act, 1910 (c. 49, B. 0.), & amending Acts, 
consolidated for convenience in 1920, prohibited 
within the Province the keeping for sale or sale of 
“ liquor ” as therein defined. Penalties were 
, thereby imposed which were to be recovered or 
| enforced under the Summary Convictions Act, 
1915 (c. 59, B. C.). 

Appits. had in their warehouse on July 15, 1920, 
a large stock of liquor. On a previous date a 
police ofTlcer had gone to the warehouse & pur- 
chased liquor, giving in payment marked money. 
On the date above named rosp. police officers 
entered iho warehouse & seized & removed the 
wholo stock of liquor, together with books & papers 
& the marked money. A magistrate subsequently 
convicted appits. under the Summary Conviction 
Act, 1915, of an offence under the Prohibition Act, 
finding that the whole stock of liquor in the ware- 
house was unlawfully kept thcro : — Held : the 


ment by virtue of its power to purr 
law« for the regulation of trade 8: 
commerce, but belongs to the local 
legislature.— U lutcii r. National 
INNIDUNCE Co. (1877), 42 U. <:. Jt. 141. 
— CAN. 

p. .] — 38 Viet. c. 65 (1». to 

amend the law relating to lire in- 
hu ran cor, is not ultra vires , so far as 
it affectH cos. incorporated by Ac ts 
of the Legislature of Canada. — Uil- 
linoton v. Provincial Insurance Co. 
(1877), 21 Gr. 299; 3 8. C. It. 1 H2. — 
CAN. 

q. .] -Parsons v. Queen In- 
surance Go. (1880), 4 A. JL 103; 
reesd. (1880), 7 App. Cas. 96.— CAN. 

148 l. Intoxicating lujuors — Local 
regulation .] — Provincial legislatures 
may make reasonable regulations for 
the preservation of good order in the 
municipalities under their control, He 
may, for this purpose, restrict the sale 
of spirituous liquors - -Blouin v. 
Quebec Corun. (1881), 7 Q. L. It. 18 ; 
2 Cart. 368.— CAN. 


with regard to which the Legislature 
is competent to enact a law or lawH.- — 
It. r. Carlisle (1903), 6 O. L. K. 718. — 
CAN. 

146 v. — .] — The provisions 

of Liquor Licence Act prohibiting the 
sale within specified distances of 
churches He schools or within proclaimed 
gold districts are within legislative 
authority of provincial legislature.— 
It. r. Bigelow (1907), 3 K. L. It. 101. 
— CAN. 

146 vi. .]— The taking or 

receipt of an order by a resident of a 
province from another person within 
such province for the supplying of 
liquor for beverage purposes within 
the Hume province is a transaction that 
bos its beginning He end within the 
province, He constitutes a subject 
upon which a provincial legislature 
lias power to legislate by way of 
restriction or prohibition, since It is a 
matter of a purely local or private 
nature within the province. — It. v. 
Shaw, [1917 J 3 W. W. it. 798.— CAN. 


146 ii. .] — Although the 

Parliament of Canada, under power 
given to it, to regulate traded commerce 
alone has the power to prohibit the 
trade in Intoxicating liquors, yet the 
provincial legislatures, under the power 
given to them, may for the preservation 
of good order, in the municipalities 
which they are empow ered to establish, 
& which arc under their control, make 
reasonable police regulations, although 
such regulations may, to some extent 
interfere with the sale of spirituous 
liquors. — Poulin v. Quebec Coriw. 
(1881), 7 Q. L. R. 337.— CAN. 

146 iii. Provincial legis- 

latures can make laws regulating the 
sale of liquors in taverns He public 
places, in order the better to maintain 
peace & good order, but they cannot 
directly or indirectly prohibit the manu- 


1 46 vii. . ] — 4 4 Anti -treating 

law' ” is intra vires of the legislature of 
Quebec.— God bout v. Cuoqukt (1918), 
Q. Ii. 56 8. C. 62.— CAN. 


146 viii. .]— Re The Senate 

(1918), Q. It. 56 S. C. 387.— CAN. 


146 ix. Br. Col. Prohibi- 

tion Act, 1916, s. 52 (A. B.), as amended 
by o. 69 of 1919, must tie read with the 
recital with wiiieh the Act begins Sc 
with sect, 67 of the Act, Sc thus covers 
only cases of persons convasslng for 
orders for liquor to be sold within the 
province or distributing or displaying 
circulars or advertisements for sales 
of the same nature ; and is intra vires 
of the provincial legislature. — H. v. 
JVKs-nfBN Canada Liquor Co. (1920), 
3 W. W. R. 352.— CAN. 


, ^46 x. — — t — — .} — Legislation re- 


tk.vao Count v (1887), 14 o. It. 741. — 
CAN. 


146 xl. Denial of right of 

appeal .] — Prohibition Act, I960, s. 16, 
subs. 2. enacts that “no appeal shall bo 
allowed from any conviction, judgment 
or order in respect to any olfetieo 
against this Act to any ot. whatsoever ” ; 
-—Held: tho Act was within com- 
petency of provincial legislature as a 
matter of local Sc private nature from 
a provincial point of view Se as tho 
measure itself was not repugnant to 
any Act of Parliament of Canada 
dealing with the subject of temperance. 
— MuMurreck v. Jhniuns (1907), 3 
JO. L. 11. 149.— CAN. 


147 i. Ijoctd option. J — Saskatche- 
wan Liquor License Act, 1908, Sc Acts 
in amendment thereto, being statutes 
derogatory of the common law, should 
bo construed strictly (Ju. : whether 
tho provisions of tho Act giving to 
municipalities the right to pass a local 
option bye-law were within the powers 
or tho Saskatchewan legislature.— 
He Mead Sc Moo hk Jaw (,’mr (1911), 
17 W. L. H. 14.— CAN. 


148 i. Prohibition.] — Provincial 

legislatures have tho power for the 
purposes of municipal institutions to 
pass a prohibitory liquor law. or 
a liquor law which is prohibitory 
except under certain conditions. This 
power is not incompatible with the 
right of tho Dominion Parliament to 
pass a prohibitory liquor law for the 
whole Dominion. — Three Rivers 
Corpn. v. 8ULTK (1883), 11 S. C. Ii. 
25.— CAN. 


148 ii. . J — It is not Incompe- 

tent for a provincial legislature to pass 
an Act for the repression or even the 
total abolition of the traffic In intoxi- 
cating liquors within tho province, 
provided the subject is dealt with as a 
matter of “ a merely local nature “ 
in the province.— K.- v . Thorburn 
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Sect 3. — The legislature: Subject. 4, A. (&) Hi.] 

thereunder to sell wholesale within the province, 
is intra vires the provincial legislature. — Brewers 
& Maltsters* Assocn. of Ontario v. A.-G. for 
Ontario, [1897J A. C. 231 ; 60 L. J. P. C. 34 ; 
70 L. T. 01 ; 13 T. L. R. 197, P. C. 


Annotations: — Reid. Cotton v. It., 1914] A. C. 176 ; Great 
West Saddlery Co. v. R„ [1921] 2 A. C. 91 ; Burland v . R., 
Alleyn v. Barthe, [1922] 1 A.C. 215. 


139. Property outside province.]— It is 

ultra vires the Legislature of Ontario to tax 
property not within the province. — Woodruff v. 
A.-G. for Ontario, [1908] A. C. 508 ; sub nom. 
Woodruff v. A.-G. for Ontario, A.-G. for 
Ontario v . Woodruff, 78 L. J. P. C. 10 ; 99 
L. T. 750 ; 24 T. L. R. 912, P. 0. 

Annotation : — Dbtd. Cotton v. It., [1914] A. C. 176. 


140. Succession duty — Property within 

province devolving under law of another domicil.] — 

A colonial legislature may impose as succession duty 
on property within the province, though such 
property devolves under the law of another 
domicil. — R. v . Lovitt, [1912] A. C. 212 ; 81 
L. J. P. C. 140 ; 105 L. T. 650 ; 28 T. L. R. 41, 
P. O. 

Annotations : — Distd. Royal Bank of Canada v. It., [1913] 
A. C. 283. Dbtd. Cotton v. R., [1914] A. C. 176. Mentd. 
Velazquez v. 1. It. Comrs., [1914] 2 K. B. 404. 

141. Whether direct taxation.] — The 

taxation imposed by the Quebec Succession Duties 
Act, 1900, is not “ direct taxation ” within the 
meaning of the British North America Act, 1807 
(c. 3), s. 92, & is consequently ultra vires the 
legislature of the proviu c. — Cotton v . R., [1914] 
A. O. 170 ; 83 L. J. P. C. 105 ; 110 L. T. 270 ; 
sub nom . Cotton v . R. # R. r. Cotton, 30 T. L. R. 
71, I>. C. 


Annotation : — Folld. Burland v. It., Alleyn v. Burtho, [1922] 
1 A. C. 215. 


142. .] — Quebec Succession 

Duty Act (0 Edw. 7, c. 11), as amended by 7 Edw. 7, 
c. 14, which imposes succession duty in respect of 
property outside the Province upon the death of 
the owner domiciled within it, is ultra vires the 


legislative power of the Province under British 
North America Act, 1807 (c. 3), s. 92 (2), since the 
duty imposed is not “ direct taxation ” having 
regard to the provisions for its collection. — 
Burland v . R., Alleyn v. Barthe, [1922] 1 
A, C. 215 ; 91 L. J. P. C. 81 ; 120 L. T. 584 ; sub 
nom . Burland v, R., Sharpel v. Barthe, 38 
T. L. R. 131, P. O. 

143. Crown lands — Taxation of tenant’s 

interest.] — By the British North America Act, 
1807 (c. 3), s. 125,“ No lands or property belonging 
to Canada or any province shall be liable to taxa- 
tion,* * therefore the provincial authorities have no 
power to tax Crown lands, but they have power 
to impose a tax on the interest of a tenant of 
Crown lands in tho lands held by him, excluding 
any interest which still remains in the Crown. — 
Smith v. Vermillion Hills Rural Council, 
[1910] 2 A. C. 509 ; 80 L. J. P. C. 30 ; 115 L. T. 
404 ; 32 T. L. R. 684, P. C. 

Annotation : — Consd. Montreal City v. A.-G. for Canada, 

[1923] A. C. 136. 

144. .] — The statutory charter 

of the City of Montreal, as enacted by the Legis- 
lature of Quebec, provides, in effect, that persons 
occupying, for commercial or industrial purposes, 
lands belonging to the Crown shall be subject to 
the ordinary municipal taxes. The Dominion 
Govt., in a suit brought at Montreal by the City 
to recover such taxes, contended that as that 
enactment conflicted with British North America 
Act, 1807 (c. 3), s. 125, it was ultra vires . The 
Recorder of Montreal held that deft, was liable to 
pay the taxes in question. The Ct. of K. B. for 
Quebec (Appeal Side) reversed that decision & 
declared that the City’s charter was without effect 
to empower the City to impose the.se taxes : — Held : 
the judgment of the Ct. of K. B. would be set aside 
<fe tlie Recorder’s decision restored. — Montreal 
City v. A.-G. for Canada, [1923] A. C. 130 ; 92 
L. J. P. C. 10 ; 128 L. T. 295 ; 39 T. L. R. 17, 
P. C. 

145. Insurance — Regulation of fire insurance 
policies — Whether affecting “ civil rights.”] — The 

British North America Act, 1807 (c. 3), s. 91, pro- 
vides that the Dominion legislature may ex- 


141 i. Succession duty — Whether 

direct taxation .] — That portion of the 
Succession Dutlos Ordinance relating 
to property situatod within the pro- 
vince, being a direct taxation is intra 
vires of the Alberta legislature. — lie 
Oust (1915), 30 W. L. It. 671; rersd. 
8 Alta L. R. 308.— CAN. 


141 ii. .1— By “ Suc- 

cession Duties Act ” of British 
Columbia (s. 5), on the death of any 
person his property in the province 
& any interest therein or income 
therefrom passing by will or iutostacy ” 
is subject to succession duty whether 
such person was domiciled in the 
province or elsewhere at the timo of 
his death : — Held : the impositiuu of 
tho duty, if taxation, was “ direct 
taxation within tho province,’* & 
within the competence of tho legisla- 
ture of British Columbia. — Boyd v. 
A.-G. for British Columbia & A.-G. 
for Ontario (1916), 54 S. C. It. 532.— 


g. Salary of Dominion official 

— Whether liable .] — The imposition of 
a tax upon the income of a Dominion 
offioial is ultra vires of tho provincial 
legislature. — It. v. Bowkll (1896), 4 
B. C. It. 498.— CAN. 

h. .] — A provincial 

legislature has no power to impose a 
tax upon the. official income of an 
employee of the Diminion Govt., nor 
to confer such power on the munici- 


palities. — Ex p. Burke (1897), 34 
N. B. It. 200.— CAN. 

J. .] — British North 

America Act, 1807 (c. 3), s. 92 

(2), giving a provincial legislature 
exclusive powers of legislation in 
respoct to “ direct taxation within the 
province,” etc., is not in conflict with 
sect. 91, sub -sect. 8, which provide* 
that Parliament shall have exclusive 
legislative authority over “ tho flxiug 
of & providing for the salarios & allow - 
ances of civiT & other officer of the 
govt, of Canada. Therefore : — Held : 
a civil or other officer of the govt, of 
Canada may bo lawfully taxed in 
respect to his income as such by the 
municipality in which he resides. — 
Abbott v. St. John City (1908), 40 
S. C. R. 597.— CAN. 

k. * Imposition of licence tax. 

on non-resident traders.}— The imposi- 
tion of a licence tax on non-resident 
traders is within the powers relegated 
to provincial control by B. N. A. Act, 
92 * — Poole r. Victoria City 
(1892), 2 B. C. It. 271.— CAN. 

. 1. ~ .] — The Act respect- 

ing hawkers & pedlars is not ultra 
vires as being an indirect tax or a 
restraint on intorprovincial commerce, 
or as contravening the power of the 
Dominion to incorporate cos. to do 
business in Saskatchewan or to carry 


on interprovineial trade, or as con- 
travening tho power of tho Dominion 
to regulate trade & commerce, as tho 
Act binds all persons whether resident 
in the province or not, 6c all cos. 
whether provincial or federal, 6c does 
not attempt to prohibit any one or 
any co. from carrying on business, but 
simply imposes a general licence fee 
for the purpose of raising a revenue. — 
R. v. Howarth (1920), 2 W. W. R. 
1003 ; 53 D. L. R. 329 — CAN. 

m. Dominion lands — Taxa- 

tion of tenant’s interest.] — Taxation, 
under Alberta Rural Municipality Act 
of the oocupier of lands under grazing 
leases or licences from the Minister of 
the Interior, is not in contravention 
of B. N. A. Act, 1867, 8. 125. — Marquis 
v. Hardwick (1916), 34 W. L. R. 852 ; 
10 W. W. R. 1220.— CAN. 

n. For provincial purposes.] 

— The authorisation of a grant to the 
Mercantile Sailors’ Relief Fund is not 
ultra vires of the provincial legislature 
as being contrary to B. N. A. Act, 
1867, s. 92 (2 or 7). Such expenditure 
is in tho interests of the province & 
is a tax levied for provincial purposes. — 
McMillan v. Winnipeg City, [1919] 
1 W. \V. R. 591.— CAN. 

o. Insurance .] — The power to legis- 
late upon the subject of insurance 
is not vested in the Dominion Parlia- 
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clusively make laws in respect to 44 the regulation 
of trade & commerce.” Sect. 92 provides that the 
provincial legislature may exclusively make laws 
m relation to 44 property & civil rights ** : — Held : 
an Act of a provincial legislature dealing with 
fire insurance contracts was not a matter relating 
to 44 trade or commerce,** but was a matter affect- 
ing 44 civil rights,’* & was within the power of a 
provincial legislature. — Citizens Insurance Co. 
op Canada v . Parsons, Queen Insurance Co. v. 
Parsons (1881), 7 App. Cas. 96 ; 61 L. J. P. C. 
11 ; 45 L. T. 721, P. C. 

Annotations: — Consd. Bank of Toronto t?. Lamb© (1887), 
12 App. Ca«. 575 ; John Deere Plow Co. v. Wharton, 
(19161 A. C. 330. Refd. Doble v. Temporalities Board i 
(1882), 7 App. Cas. 136 ; Hodge v. R. (1883), 9 App. Cas. 
117 ; A.-G for Ontario v. A.-U. for the Dominion, U896J 
A.C. 348 ; Great West Saddlery Co. v. K., f 1921 ) 2 A. C. 91 . 
Mentd. Russell r. It. (1882), 7 App. Cas. 829; Colonial 
Building & Investment Assocn. v. A.-G. of Quebec (1883), 

9 App. Coe. 157 ; A.-G. for Manitoba v. Manitoba Licence 
Holders* Assocn. U901), 71 L. J. 1*. C. 28 ; Re Coleman’s 
Depositories Sc Life Sc Health Assce. Assocn. (1907), 70 
L. J. K. B. 865. 

See No. 105, ante . 

146. Intoxicating liquors — Local regulation — 
Authority conferred on licensing board.] — Hodge 
v. R., No. 90, ante. 

147 . Local option — Whether operation in 

districts adopting local option clauses of dominion j 
Act.] — A.-O. for Ontario v . A.-CJ. for tiie 
Dominion, No. 106 , ante. 


14 g. Prohibition.] — The Manitoba Liquor 

Act, 1900 (c. 22), for the suppression of the liquor 
traffic in that province is within the powers of the 
provincial legislature. — A.-G. op Manitoba v. 
Manitoba Licence Holders* Assocn.. [1902] 
A. C. 73 ; 71 L. J. P. C. 28 ; 85 L. T. 591 ; 50 
W. R. 431 ; 18 T. L. R. 94, P. C. 

Annotations : — Refd. Canadian Pacific Wine Co. v. Tuley, 
[1921] 2 A. C. 417 ; Great West Saddlery Co. t\ R., [1921] 
2 A. C. 91. 

149. .] — The British Columbia Pro- 

hibition Act, 1916 (c. 49, B. C.), & amending Acts, 
consolidated for convenience in 1920, prohibited 
within the Province the keeping for sale or sale of 
u liquor ’* as therein defined. Penalties were 
thereby imposed which were to be recovered or 
enforced under the Summary Convictions Act, 
1915 (c. 59, B. C.). 

Applts. had in their warehouse on July 15, 1920, 
a large stock of liquor. On a previous date a 
police officer had gone to the warehouse & pur- 
chased liquor, giving in payment marked money. 
On the date above named resp. police officers 
entered the warehouse & seized & removed the 
whole stock of liquor, together with books & papers 
& the marked money. A magistrate subsequently 
convicted applts. under the Summary Conviction 
Act, 1915, of an offence under the Prohibition Act, 
finding that the whole stock of liquor in the ware- 
house was unlawfully kept there : — Held : the 


mont by virtue of its power to pasH 
laws for the regulation of trade Sc 
commerce, but belongs to the local 
legislature. — U lrich r. National 
Insurance Co. (1877), 42 U. O. R. 141. 
—CAN. 

p. .]—38 Viet. c. 65 (D), to 

amend the law relating to fire in- 
surances, is not ultra t'ircs, so far as 
it affects cos. incorporated by Acts 
of the Legislature of Canada. — Mil- 
lington v. Provincial Insurance Co. 
(1877), 24 Gr. 299 ; 3 S. C. R. 182.— 
CAN. 

q. .] — Parsons v. Queen In- 

surance Co. (1880), 4 A. R. 103; 
rcusd. (1880), 7 App. Cas. 96. — CAN. 

146 > Intoxicating liquors — Local 
regulation . j — Provincial legislatures , 
may muko reasonable regulations for 
the preservation of good order in the 
municipalities under their control, Sc 
may, for this purpose, restrict the sale 
of spirituous liquors. — Blouin r. 
Quebec Coiuw. (1881), 7 Q. L. It. 18 ; 

2 Cart. 3G8.—CAN. 

146 ii. .] — Although the 

Parliament of Canada, under power 
given to it, to regulate trade* & commerce 
alone has the power to prohibit the 
trade in intoxicating liquors, yet the 
provincial legislatures, under the power 
given to them, may for the preservation 
of good order, in the municipalities 
wdiich they are empowered to establish, 

& which, are under their control, make 
reasonable police regulations, although 
such regulations may, to some extent 
interfere with the sale of spirituous 
liquors. — Poulin v. Quebec Coiuw. ! 
(1881), 7 Q. L. Ii. 337.— CAN. ! 

146 iii. .] — Provincial lcgi.s- I 

latures can make laws regulating the i 
sale of liquors in taverns Sc public ! 
places, in order the better to maintain I 
peace Sc good order, but they cannot ‘ 
directly or indirectly prohibit the manu- j 
facture or sale of spirituous liquors, | 
or other articles of commerce, or confer i 
authority for that purpose on municipal 1 
councils. — D e St. Aubyn v. Lafbanck | 
(1882), 8 Q. L. R. 190.— CAN. j 

146 iv. . ] — The subject mat- | 

ter of Ontario Liquor Act, 1902, is one 


with regard to which the Legislature 
is competent to onuct a law or lawH. — 
It. v. Carlisle (1903), G U. L. R. 718. — 

CAN. 

146 v. ’ .] — The provisions 

of Liquor Licence Act prohibiting the 
sulo within specified distances of 
churches Sc schools or within proclaimed 
gold districts are within legislative 
authority of provincial legislature. — 
R. v. Bigelow (1907), 3 E. L. it. 101. 
—CAN. 

146 vi. .] —The taking or 

receipt of an order by a resident of u 
province from another person within 
such province for the supplying of 
liquor for beverage purposes within 
the same province is a transaction that 
lms its beginning Sc end within the 
province, Sc constitutes a subject 
upon which a provincial legislature 
lias power to legislate by way of 
restriction or prohibition, since it is a 
matter of a purely local or private 
nature within the province. — It. v. 
Siiaw, [1917 J 3 W. W. R. 798.— CAN. 

146 vil. .] — ** Anti-t.rcfttlug 

law ** is infra vires of the legislature of 
Quebec. — Godbout v. Croquet (1918), 
Q. R. 5G S. C. 62.- -CAN. 

146 viii. . ]—/«e The Senate 

(1918), Q. It. 66 S. (J. 387. — CAN. 

146 ix. .]— Br. Col. Prohibi- 

tion Act, 1916, s. 62 (A. B.), as amended 
by c. 69 of 1919, must bo read with the 
recital with widen the Act begins Sc 
with sect. 67 of the Act, Sc thus covers 
only cases of persons convossing for 
orders for liquor to be sold within the 
province or distributing or displaying 
circulars or advertisements for sales 
of the same nature ; and is inira vires 
of the provincial legislature. — R. v. 
Western Canada Liquor Co. (1920), 

3 W. W. R. 352. — CAN. 

146 x. .) — Legislation re- 

lating to municipalities brought under 
Canada Temperance Act, by which 
ways Sc means are provided tor the 
enforcement of the Act by the applica- 
tion of local funds raised by local 
taxation or otherwise in the county, 
are not ultra vires the local legislature. — 
Fuo n ten ac License Combs, v. Fron- 


tenao County (1887), 14 O. R. 741. — 

CAN. 

146 xi. — • Denial of right of 

appeal .] — Prohibition Act, 1900, s. 16, 
subs. 2, enacts that “no appeal shall bo 
allowed from any conviction, judgment 
or order in respect, to any offonco 
against this Act to any ct. whatsoever " : 
— Held : the Act w'us w it hin com- 
petency of provincial legislature os u 
matter of local Sc private nature from 
a provincial point of view Sc as tho 
measure itself was not repugnant to 
any Act of Parliament of Canada 
dealing with the subject, of temperance. 

-McM urkk it v. Jenkins (1907), 3 
E. L. R. 119.— CAN. 

147 i. fjoml option.] -Saskatche- 

wan Liquor License Act, 1908, Sc Acts 
in amendment thereto, being statutes 
derogatory of the common iaw, should 
be construed strictly : — (Ju. : whether 
tho provisions of the Act giving to 
municipalities the right to pass a local 
option bye-law were within tho powers 
of the Saskatchewan legislature.— 
Re Mead «c Moohe Jaw City (1011), 
17 W. L. B. 14.— CAN. 

148 i. Vrohilnlion. J— Provincial 

legislatures have the power for the 
purposes of municipal institutions to 
puss a prohibitory liquor law, or 
a liquor lutv which is prohibitory 
except under certain conditions. This 
power is not incompatible with tho 
right of tho Dominion Parliament to 
pass a prohibitory liquor law for the 
whole Dominion. — Three Rivera 
Coiuw. n. Sultk (1883), 11 S. C. R. 
25. — -CAN. 

148 ii. . ] — It Is not incompe- 

tent for a provincial legislature to pass 
an Act for the repression or even tho 
total abolition of the traffic in intoxi- 
cating liquors within the provinco, 
provided the subject is dealt with as a 
matter of " a merely local naturo M 
in tho provluce. — R. v. Tuorbuun 
(1918), 41 O. L. It. 39. — CAN. 

r. Acts requiring licences to sell— 

Whether valid.]— Exp. Leveillk (1873), 

2 Cart. 349.— CAN. 

s. .] — Liquor License 

Act, Ii. 8. O. 1887 (c. 194), 8. 61 (2), 
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two provincial statutes above mentioned were 
intra vires under the British North America Act, 
1807 (c. 8 ). — Canadian Pacific Wine Co., Ltd. 
v. Tuley, [1921] 2 A. C. 417 s 90 L. J. P. C. 233 ; 
120 L. T. 78 ; 37 T. L. R. 944, P. C. 

150 . Act passed pursuant to popular vote — 

Whether intra vires.] — The Liquor Act (0 Geo. 5, 
c. 4 Alb.), as amended in 1917 & 1918, is intra 
vires the legislative power of the Province under 
the British North America Act, 1807 (c. 3), when 
read in conjunction with the Liquor Export Act 
(8 Geo. 5, c. 8, Alb.), whereby rights within the 
exclusive power of the Dominion are preserved ; 
& it is not ultra vires by reason of being passed 
pursuant to a popular vote under the Direct Legis- 
lation Act (4 Geo. 5, c. 3, Alb.). — R. v. Nat Bell 
Liquous, Ltd., [1922] 2 A. C. 128 ; 91 L. J. P. C. 
140; 127 L. T. 437 ; 38 T. L. R. 541; 27 Cox, 
C. C. 253, P. C. 

See No. 101, ante . 

151. Barristers — Regulation of appointment of 
King’s counsel — Patents of precedence of members 
of bar.] — According to the true construction of 
the British North America Act, 1867 (c. 3), s. 92 
(1, 4, 14), Revised Statutes of Ontario, 1877, 
c. 139, which empowers the Lieutenant-Governor 
of the province to confer precedence by patents 
upon such members of the bar of the province as 
he may think fit to select, is intra vires the pro- 
vincial legislature. — A.-G. for Dominion of 
Canada v. A.-G. for Province of Ontario, [1898] 
A. O. 247 ; 07 L. J. P. O. 17 ; 77 L. T. 539 ; 14 
T. L. R. 100, P. C. 

152. Fisheries — Powers of provincial legislature.] 

— A.-G. for Dominion of Canada v. A.-G. for 
Provinces of Ontario, Quebec & Nova Scotia, 
A.-G. for Province of Ontario v. Ai G. for 
Dominion of Canada, A.-G. for Provinces of 
Quebec & Nova Scotia v. A.-G. for Dominion 
of Canada, No. 119, ante . 

153 . Grant of exclusive rights — Tidal 

waters.] — In pursuance of the Terms of Union 
under which British Columbia was admitted into 
the Union of Provinces constituted by the British 
North America Act, 1867 (c. 3), the legislature of 


that province by two statutes granted to the Govt, 
of the Dominion a strip of public land extending 
to twenty miles on each side of the railway to be 
constructed under those terms. This strip of 
land is known as the railway belt. By the British 
North America Act, 1807 (c. 3), s. 91, the legis- 
lative authority of the Parliament of Canada 
extends to “ sea coast & inland fisheries ” & by 
s. 92 the provincial legislature may exclusively 
make laws in relation to property & civil rights 
in the Province.” In answer to questions sub- 
mitted to the Supreme Ct. under the Supreme Ct. 
Act (R. S. C., 1906, c. 139), s. 60 -.—Held; it was 
not competent to the legislature of British Columbia 
to authorise the Govt, of that Province to grant 
the exclusive right of fishing in either the tidal or 
the navigable non-tidal waters within the railway 
belt. — A.-G. for British Columbia v. A.-G. 
for Canada, [1914] A. C. 153 ; 83 L. J. P. C. 169 ; 
110 L. T. 484 ; 30 T. L. R. 144, P. C. 

Annotation : — Consd. A.-G. for Canada v. A.-G. for Quebec, 

[1921] 1 A. C. 413. 

Sec No. 120, ante . 

154. Railways — Compulsory construction work 
— Cattle protection.] — A provincial legislature has 
no power to order work to be done on a railway 
which has been declared by the Dominion Parlia- 
ment to be “ for the general advantage of Canada.” 

The provision in the British Columbian Cattle 
Protection Act, 1891, as amended in 1895, to the 
effect that a Dominion railway co., unless they 
erect proper fences on their railway, shall be 
responsible for c&ttle injured or killed thereon, 
is ultra vires the provincial parliament. — Madden 
v . Nelson & Fort Sheppard Ry., [1899] A. C. 
026 ; 68 L. J P. C. 148 ; 81 L. T. 276 ; 15 T. L. R. 
484, P. C. 

Annotations : — Reid. A.-G. for Alberta v. A.-G. for Canada, 

[19151 A. C. 363. Mentd. Great West Saddlery Co. v. li., 

11921] 2 A. C. 91. 

155 . Provision for cleansing ditch adjoining 

railway.] — Canadian Pacific Ry. Co. v. Notre 
Dame de Bonsecours Corpn., No. 121, ante . 

160. Power to authorise occupation of land 

of dominion railway by provincial railway.] — The 
Alberta Railway Act, 1907 (c. 8), s. 82 (1, 2), 


'which requires brewers lioonsed by the 
Govt, of Canada to take out licences 
under that Act, is intra vires provincial 
legislation. — It. v. Hal lid ay (1895), 
21 A. R. 42.— CAN. 

t. 7 .] — Provincial 

legislature has power to enact laws 
requiring dealers In intoxicating liquors, 
whether wholesale or retail, to take out 
licences. — B rown r. Moore (1901), 
33 N. S. R. 381.— CAN. 

a. Poufcr to annul licences .) 

«— So much of Provincial Act, 1916, 
o. 22, b. 3. as purports to annul liquor 
lioenoes is intra vires . — He Nova 
Sootia Temperance Act (1918), 31 
B. O. R. 405.— CAN. 


b. Liquor Licence Regulation 

Act.} — Liquor Lioonce Regulation Act, 
1801, s. 4, is intra vires of the pro- 
vincial legislature, & is consistent with 
sub-sections 73, 78, 92, of Municipal 
Act. 1891, 8 . 96 (73, 78, 92).— SAUER 
v. Walker (1892), 2 B. C. R. 93- 
CAN. 


e. Prohibition Act-Confiscatory 

provisions.) — The confiscatory pro- 
visions of Prinoe Edward Island Pro- 
hibition Adt arc not ultra vires of the 
Legislature. — Matthews r. Jenkins 
(1907), 3 E. L. li. 577.— CAN. 

d. Alberta Liquor Ac*.]— Alberta 

Liquor Act is infra vires of the pro- 


vincial legislature. — R. v. Bell (1920), 
15 Alta. L. R. 531.— CAN. 

e. — — Prohibition of export. ] — A 
provincial legislature has not the 

S ower to prohibit the keeping of 
quor within the province for export 
to other provinces or foreign countries. 
— Re Hudson’s Bay Co. & Heftkr- 
man, [1917] 3 W. W. R. 167 ; 10 

Saak. L. It. 322.— CAN. 


f. # ] — The Liquor Act & 

Liquor Export Act, in so far as they 
prohibit export or keeping for export 
from the province exoopt under the 
conditions imposed by o. 7 of 1920 
(amending the Liquor Export Act), 
are ultra vires of the provincial Legis- 
lature. — Gold Seal, Ltd. v. Dominion 
Express Co. (1920), 2 W. W. R. 761 ; 
53 D. L. R. 547.— CAN. 


g. Provincial Act — How far 

eflTecNrc.^— R. v. Lake (187 7 ), 43 U. C. It. 


h. Conflict with Dominion 

statute.] — The Prinoe Edward Island 
Act (42 Viot. o. 6 ) so far as it 
conflicts with the Proclamation of 
the Governor-General is ultra vires, 
because the Canada Temperance Act, 
was passed before the Island Act, & 
when the Governor-General in pur- 
suance of the power given him by the 
Act, issued his proclamation, it must 
be read as if the proclamation was 


incorporated in the Act. — Stone v . 
Nash (1881), 2 P. E. 1. 415. — CAN. 

k. Effect of introduction 

of Dominion statute. J — The putting Into 
force of Canada Temperance Act in a 
locality has the effect of suspending 
Quebec Licence Act. Provincial legis- 
lation has effect only in the absence of 
Dominion legislation upon the same 
subject-matter. — Revenue Collector 
v . Gosselin (1918), Q. R. 55 S. C. 224.— 
CAN. 

l. Railways — Under Dominion legis- 
lature — No power to legislate as to.) 
— The provinoe of Ontario passed an 
Act to make provision for the safety 
of railway employees & the public, 
such provision having reference to the 
construction & maintenance of railway 
frogs, etc. : — Held : a provincial legis- 
lature has no power to pass such law 
with reference to a Dominion railway 
situate locally within the provinoe. — 
Monkhouse v. Grand Trunk Ry. Co. 
(1883), 8 A. R. 637.— CAN. 

m. .) — A provincial 

Act empowered an inspector finding 
liquor in transit or in course of de- 
livery upon the premises of any 
carrier & reasonably believing that it 
is to be sold in contravention of the 
Act, to seise or remove it: — Held: 
it would be ultra vires of a provincial 
legislature to authorise such Inter- 
ference with the undertaking of a 
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provided that a railway oo. authorised by that Act 
might, subject to the approval, order, or direction 
of the Lieut.-Governor take possession of, use, or 
occupy the lands belonging to any other railway co. 
Sect. 7 of c. 16 of the Acts of the Legislature of 
Alberta for 1912 amended s. 82 above mentioned by 
adding sub s. 3, which purported to apply its pro- 
visions to the lands of every railway co. authorised 
otherwise than under the legislative authority of 
the Province, “ in so far as the taking of such land 
does not unreasonably interfere with the con- 
struction & operation ” of the railway whose 
lands are taken: — Held: (1) s. 7 "'was ultra vires 
a provincial legislature under the British North 
America Act, 1867 (c. 3) ; (2) in a suitable case, 
having regard to the interests of the public, the 
Board of Railway Comrs., acting under s. 8 of 
the Railway Act, might grant permission for a 
provincial railway to cross a Dominion railway, 
the crossing being regulated in accordance with 
those interests. — A.-G. for Alberta v. A.-G. 
for Canada, [1915] A. C. 363 ; 84 L. J. P. C. 68 ; 
112 L. T. 177 ; 31 T. L. R. 32, P. C. 

157 . Regulation of provincial railway 

crossing dominion railway.] — The Canadian 
statute 3 Edw. 7 (Dom.), c. 58, provided by sect. 7 
that “ Every railway, the construction or operation 
of which is authorised by a special Act passed by 
the legislature of any province now or heretofore 
connecting, with or crossing a railway which at 
the time of such connection or crossing is subject 
to the legislative authority of the Parliament of 
Canada is hereby declared to be a work for the 
general advantage of Canada in respect only to 
such connection or crossing or to through traffic 
thereon, or anything appertaining thereto. ’ ’ There- 
fore a provincial railway board has jurisdiction to 
make orders with references to a provincial railway 
which crosses a Dominion railway. — Hamilton, 
Grimsby & Beamsville Ry. v. A.-G. for Ontario, 
[1916] 2 A. 0. 683 ; 86 L. J. P. C. 13 ; 115 L. T. 
356, P. C. 

158. Provision of penalties lor non-com- 

pliance with order of railway board — Provincial 
railways.] — Applts., who operated a street railway 
in Toronto under an agreement with the resp. 
corpn., were required by an order made by the 
Railway & Municipal Board of Ontario on Feb. 27, 

1917, to place an additional 100 cars in operation 
by Jan. 1, 1918. Sect. 260a, added to the Ontario 
Rly. Act (R. S. Ont., 1914, c. 185) by an Act 
passed on Mar. 26, 1918, provided that the above- 
mentioned Board, for the purpose of enforcing 
compliance with any order of the above character 
made by them upon a railway co., might order the 
co. to pay to the corpn. of the municipality in 
which it operated a penalty not exceeding 1,000 
dollars a day for non-compliance. On Apr. 19, 

1918, applts., having supplied no additional cars, 
the Board, acting under s. 260a, order them to 
pay to the respondent corpn. 1,000 dollars per 
day from Mar. 27 to the date of the order : — Held : 
sect. 260a, was intra vires the provincial legis- 


Dominion Government. 

lature. — T oronto Ry. Co. v. Toronto City, 
[1920] A. C. 446 ; 89 L. J. P. C. 90 ; 122 L. T. 641, 
P. C. 

Sec Nos. 102, 122, 124, 126, ante . 

159. Aliens — Prohibition of employment of 
Chinese in underground ooal working.] — Held: 
sect. 4 of British Columbian IV Coal Mines Regu- 
lation Act, 1890,” which prohibits Chinamen of 
full age from employment in underground ooal 
workings is in that respect ultra vires the provincial 
legislature. — U nion Colliery Oo. of British 
Columbia, Ltd. v. Bryden, [1899] A. 0. 580*, 
68 L. J. P. 0. 118 ; 81 L. T. 277 ; 15 T. L. R 508, 
P. 0. 

Annotations : — Difitd. Cunningham v. Tomey Homma, [1003] 
A. C. 151 ; Ex p. Brooks -Bidlako & Whlttall t>. A.-Q. for 
British Columbia, [1023] A. C. 450. Reid. John Deero 
Plow Co. v. Wharton, [1915] A. O. 330; A.-G. for British 
Columbia v. A.-G. for Canada (1023), 40 T. L. R. 7. 
Mentd. Groat West Saddlery Co. e. R., [1021] 2 A. O. 91. 

160 . Prohibition of employment of Chinese 

or Japanese — Under lloenoe to fell timber.] — 

Applts. were holders of licences granted in 1912 
enabling them to cut timber on certain lands of 
the Province of British Columbia, & containing 
a provision that no Chinese or Japanese labour 
was to bo employed in connection therewith. 
The licences were for a year, but were renewable 
from year to year if the terms had been complied 
with. The provision above-mentioned was 
declared to be invalid by the Ct. of Appeal of the 
Province in 1920, but the Legislature of the Pro- 
vince in 1921 passed an Act (11 Geo. 5, c. 49) 
declaring that the provision had V ' force of law, 
& that a violation of it should be a sufficient ground 
for cancelling a licence. Applts. who employed 
both Chinese & Japanese, sued for a declaration 
that they were entitled so to do, & that the Act 
above referred to was beyond the powers of the 
Provincial Legislature : — Held : the Act was 
not ultra vires the Provincial Legislature under 
British North America Act, 1867 (c. 3), since 
although by s. 91, head 25, the Dominion Legis- 
lature had exclusive legislative authority as to 
“ naturalisation & aliens,’ * ilio functions of 
regulating the management of the property of 
a Province, <fc of determining whether a grantee 
or licensee of that property should or should not 
employ persons of a certain race, were assigned 
by s. 92, head 5, & s. 109 to the Legislature of 
the Province, & there was nothing in s. 91 con- 
flicting with that view. — Brooks-Bidlake & 
Whittall, Ltd. v . A.-G. for British Columbia, 
[1923] A. 0. 450 ; 92 L. J. P. C. 124 ; 128 L. T. 
801 ; 39 T. L. R. 220 ; 67 Sol. Jo. 333, P. C. 

Annotation : — Con id. A.-G. for British Columbia v. A.-G. 
for Canada (1023), 40 T. L. R. 7. 

161. Japanese Treaty Act, 1913.1 — 

Oriental Orders in Council Validation Act, 1921 
(British Columbia statute), which purported to 
validate Orders in Council of British Columbia 
restricting the employment of Chinese or J apanese, 
is ultra vires the Legislature of British Columbia, 


Dominion Govt, railway. — Martinello 
& Co. v . McCormick (1020), 59 3. C. R. 
394.— CAN. 

n. .) — The provincial 

legislatures in Canada have no juris- 
diction to make regulations in respect 
to crossings or the structural condition j 
of the road-bed of railways subject to ; 
the provisions of Railway Act of j 
Canada. — Grand Trunk Rt. Co. of i 
Canada v . Thkrrien (1900), 3fr 
8. C. R. 485.— CAN. I 


I N. W. T.. 1898 (c. 87), s. 2 (2), as 
amended by the N. W. T. Ordinances, 
! c. 25, 1st scss., See. 30, 2nd sess., of 
1903, in so far as they relate to fires 
caused by the escape of sparks, etc., 
from railway locomotives, constitute 
“ railway legislation,” strictly so-called, 
8c, as such, are beyond the competence 
of the Legislature of the North West 
Territories. — Canadian Pacific Rt. 
Oo. v. R. (1907), 39 S. C. R. 476.— 


160 i. A liens— Prohibition of employ • 
ment of Chinese <£ Japanese. }— 


Statutes of British Columbia, 1921 
(c. 49), purporting to validate certain 
Orders in Council which made it a 
condition of certain contracts, leases 
or concessions entered into, issued or 
made by, or on behalf of, the govt, 
that no Chinese or Japanese should 
be employed thereunder are ultra 
vires . — Re Oriental Orders in Coun- 
cil Validation Act, [1922] 2 W. W. R. 
429.— CAN. 

p . Chinese Tax Act .]— Chinese 

Tax Act, 1878, is ultra vires of the 
provincial legislature. — T ai Sino v. 
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inasmuch as it violates the principle laid down in 
Japanese Treaty Act, 1913 (Dominion statute), 
that the subjects of the Emperor of Japan are to 
be, in all that relates to their industries & callings, 
in all respects on the same footing as the subjects 
or citizens of the most favoured nation, the Act 
of 1913 having declared, in accordance with 
British North America Act, 1867 (c. 3), s. 132 
that the treaty made to that effect in 1913 between 
the King & the Emperor of Japan should have the 
force of law in Canada. — A.-G. for British 
Columbia v. A.-G. for Canada (1923), 40 T. L. It. 
7 ; 68 Sol. Jo. 79, P. C. 

162. Naturalisation — Exclusion of Japanese 

from franchise.] — British North America Act, 
1867 (c. 3), sect. 91 (25), reserves to the exclusive 
jurisdiction of the Dominion Parliament the sub- 
ject of naturalisation, that is, the right to determine 
how it shall be constituted. 

The provincial legislature has the right to deter- 
mine under s. 92 (1) what privileges as distin- 
guished from necessary consequences, shall be 
attached to it. 

Accordingly, the British Columbia Provincial 
Elections Act (1897, c. 67), s. 8, which provides 
that no Japanese, whether naturalised or not, 
shall be entitled to vote, is not ultra vires. — 
Cunningham v . Tomey Homma, [1903] A. C. 151 ; 
87 L. T. 572 ; sub nom. Vancouver City (Col- 
lector of Voters) & A.-G. for British Columbia 
v . Tomey IIomma & A.-G. for the Dominion of 
Canada, 72 I J. P. C. 23 ; 19 T. L. It. 126, P. C. 

Annotation*: — Rfifd. Great West Saddlery Co. v. It., [1921] 
• 2 A. O. 91 ; A.-G. for British Columbia v. A.-G. for Canada 

(1923), 40 T. L. R. 7 ; Br< oks-llidlako & Whlttall v. A.-G. 

for British Columbia, 11923], A. C. 450. 

163. Act In favour of local undertaking — Grant 
of exclusive right to establish electric lighting 
system.] — A corpn. granted a permission to certain 
persons to erect poles for the establishment of 


a system of electric light under certain specified 
conditions. Subsequently, by a bye-law, confirmed 
by an Act of Parliament, the corpn. granted to 
another person an exclusive privilege to construct 
an electric railway, & also for thirty-five years to 
establish a system of lighting & heating by elec- 
tricity or otherwise ; & the exclusive rights thus 
given were to be such as the city “ possesses & as 
it has the right to grant this day.” In an action 
by the latter person to obtain the revocation 
of the previous licence : — Held : the two conces- 
sions were not necessarily incompatible. — H ull 
Electric Co. v . Ottawa Electric Co., [1902] 
A. C. 237; 71 L. J. P. C. 58; 86 L. T. 208 ; 18 
T. L. B. 344, P. C. 

164. Sunday observance.] — A Lord’s Day 
Observance Act, which imposes penalties for the 
infringement of its provisions, is a matter of 
criminal law reserved by British North America 
Act, 1867 (c. 8), s. 91 (27), for the exclusive legis- 
lative authority of tho Parliament of Canada, & 
it is therefore ultra vires a provincial legislature 
to pass such an Act. 

It is not the practice of their Lordships to give 
speculative opinions on hypothetical questions 
submitted. The questions must arise in concrete 
cases & involve private rights. — A.-G. for Ontario 
v. Hamilton Street Ry., [1903] A. C. 524 ; 72 
L. J. P. C. 105 ; 89 L. T. 107 ; 19 T. L. B. 612, 
P. C. 

165. Company incorporated by Dominion statute 
— Restriction of powers by provincial legislature.] 

— Toronto Corpn. v. Bell Telephone Co. of 
Canada, No. 110^, ante . 

166. .] — Compagnie IIydraulique de 

St. Franvois v. Continental Heat & Light Co., 
No. 104, ante. 

167. Licence to carry on business.] — 

John Deere Plow Co., Ltd. v. Wharton, No. 
117, ante . 

168. - .] — A co. incorporated by 


McGuire (1878), 1 B. C. It., pt. I., 
101. — CAN. 

q. .j — R. v. AVino Chono 

(1885), 1 B. C. It., pt. II., 150.— CAN. 

r. No power to deny trade 

licences fo.) — It is not competent to a 
provincial legislature of to a muni- 
cipality, to deny certain nationalities 
or individuals tho right to take out 
municipal trade licences, e.g., to a 
Chinaman the right to a pawnbroker’s 
license. — It. v. Victoria Cortn., tie 
Mock Fee kt al (1888), 1 B. C. It. 
pt. 11., 331.— CAN. 

s. A r o power to legislate as to 

immigration.) — British Columbia Im- 
migration Act, 1908, is inoperative. 
In so far as tho subjects of tho Japanese 
Empire aro concerned, the field being 
ooouptod by Dominion legislation. — 
He Nakane & Okazakk (1908), 8 
AV. L. it. 19 ; 13 B. C. It. 370.— CAN. 

t. .] — Parliament, by 

Immigration Aot, R.S.O., 1906, o. 93, 
having provided a oompleto code 
dealing with immigration, British 
Columbia Immigration Act, 1908, is 
inoperative. — He Narian Singii (1908), 
13 B. C. It. 477.— CAN. 

164 1. Sunday observance .} — Van- 
couver Incorporation Aot, 1886, as 
amended, gave the municipal council 
of the city power to pass bye-lawe : 
“ For tho prevention of s&loa of any 
personal property whatsoever, except 
milk, drugs or medicine on Sundays.” 
The city passod a bye-law prohibiting 
the sale on Sundays in tho city of any 
personal propotty with the exceptions 
mentioned in the statute : — Held: the 


provincial legislature, having power to • 
deal with the subject, it was no objec- 
tion that tho provision was inconsistent 
with the Lord’s Day Act, 29 Car. 11, j 
c. 7. — K. v. Prtkrskv (1895), 1 B. O. It. . 
385.— CAN. | 

164 ii. .]— G2 Viet, c. 11, s. 1. j 

whoreby the sale of real or personal 
property or the exercise of any wordly 
business or work on Sunday is pro- ; 
hibited, is within the authority of tho i 
legislature of New Brunswick . — Ex ji. I 
Green (1901), 36 N. B. R. 137; 4 
Can. Grim. Gas. 182. — CAN. 

164 ill. .1—7 Ed. VII, cap. 42, I 

(Q.), ” respecting tho observance of | 
Sunday ” is not a law in a criminal 
matter, but is within the legislative j 
powers of provincial legislatures & is i 
constitutional. — Couture v . Panos > 
(1908), Q. It. 17 K. B. 500.— CAN. 

164 iv. .] — Lord’s Day Act, j 

N. B., being C. S. (1903), c. 107, is ultra 
vires of the provincial legislature. — R. 
v. Marsh, Ex p. Washington (1912), ; 
41 N. B. R. 419.— CAN. ! 

165 i. Company incorporated by Do - < 
minion statute — Restriction of powers 
byprovinciallegislature.) — Foreign Com- 1 
panics Act (s. 10), inasmuch as it has 
tho offoct of depriving an extra- 
provincial co. of the status, capacities 
& powers which are the natural & 
Logical consequences of its incorpora- 
tion by the Dominion Govt., is ultra 
vires of the provincial legislature & 
inoperative for the purpose of depriving | 
a oo. of its right to maintain an action ; 
in the provincial cts. — Linde Canadian : 
Refrigeration Co. v. Sask Creamery 
Co. (1916), 61 S. C. R. 400.— CAN. 


165 ii. .] — A province has 

the right to pass legislation prescribing 
tho conditions upon which any corpn. 
not incorporated under the laws of the 
province may acquire or hold real 
estate in the province or prohibiting 
it from doing so. — Campbell v. 
Morgan et al., [1919] 1 W. W. It. 
268 .— CAN. 

165 iii. .] — Provincial legis- 

lation requiring a Dominion co. to 
become registered in the province & 
imposing a penalty for carrying on 
business while unregistered is ultra 
vires , as the effect thereof is to make it 
impossible for tho co. to enter into or 
enforce its ordinary business engage- 
ments & contracts until registration 
is effected, & so to destroy for the time 
being the status & powers oonlerred 
upon it by the Dominion. — A.-G. for 
Ontario v. Harris Lithographino 
Co., Ltd. & A.-G. for Canada, [1921] 
1 W. W. R. 1034.— CAN. 


165 iv. By Act relating to 

matters within scope of authority .] — 
Ontario Extra-Provincial Corporations 
Act, R. S. O., 1914, c. 179, as a whole, 
is not in its ** p4th & substance ” an 
Act designed to restrict Dominion 
cos. in the exercise of the powers 
conferred upon them by Dominion 
authority, but an act lawfully passed 
for purposes as to which the Ontario 
Legislature has power to legislate. — 
Currie v. Harris Lithographing Co., 
Ltd. (1918), 41 O. L. R. 475 ; 13 

O. W; N. 326 : 41 D. L. R. 227.— CAN. 


165 v. .1 — R. v. John 

Deere Plow Co., [1919] 59 8. C. R. 
19, 45 ; reesd., 11921] 2 A. C. 91.— CAN. 
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the Dominion under Companies Act of Canada 
(R. S. Can., 1906, c. 79), with power to trade in 
any Province, may, consistently with British 
North America Act, 1867 (c. 3), ss. 91, 92, be sub- 
ject to provincial laws of general appln., such as 
laws imposing taxes, or relating to mortmain or 
’ requiring licences for certain purposes, or as to 
the form of contracts ; but a provincial legislature 
»- cannot validly enact, for the enforcement of such 
laws, sanctions which if applied would sterilise 
or destroy the capacities & powers which the 
Dominion has validly conferred. Accordingly, 
Extra-Provincial Corporations Act (R. S. Ont., 
1914, c. 179), Companies Act (R. S. Man., 1913, 
c. 35), & Companies Act (Stat. Sask., 1915, c. 14), 
so far as they purport to preclude Dominion trading 
cos. from carrying on their business in the Province 
unless registered or licensed thereunder, or subject 
such cos. to penalties for so carrying on business, 
are ultra vires . The Companies Act of Canada 
(R. S. Can., 1906, c. 79), s. 29, which purports to 
enable a Dominion co. to acquire & hold real 
estate requisite for the carrying on of its under- 
taking, does not prevail against a severable pro- 
vision of a provincial legislature restricting the 
power of corpns. generally to acquire & hold land 
in the Province. Accordingly, the Mortmain 
A Charitable Uses Act (R. S. Ont., 1914, c. 103) 
is valid ; but the provisions of R. S. Man., 1913, 
c. 35, <te R. 8. Sask., 1915, c. 14, as to the holding 
of land by Dominion cos., are invalid, since the 
provisions are not severable from the invalid 
provisions referred to above. — Great West 
Saddlery Co. v. R., 1 1 021 J 2 A. C. 91; 90 
L. J. P. C. 102 ; 125 L. T. 136 ; 37 T. L. R. 436, 
P. C. 

169. .] — Questions referred to' the 

Supreme Ct. of Canada as to the power A capacity 
of cos. incorporated under provincial legislative 
authority as to the power of the provincial legis- 
latures to restrict the operations of cos. incor- 
porated under Dominion legislature authority 
answered by reference to the judgments of the 
Board in Deere (John) ]*low Co. v. Wharton , No. 
117, ante , Bonanza Creek Cold Mining Co ., Ltd. 
v. It., No. 171, post , A A.-C. for Canada v. A.-G. 
for A lberta, No. 105, ante. The judicial Committee 
will abstain as far as possible from deciding ques- 
tions of an abstract A general character on the 
interpretation of the British Nor fir America Act 
until they come before it in actual litigations about 
concrete disputes. — A.-G. for Ontario v. A.-G. 
for Canada, [4916] 1 A. C. 598 ; 85 L. J. P. C. 
127 ; 114, L. T. 774, P. C. 

170. Limitation of power to hold 

land.] — Great West Saddlery Co. v. R., No. 1 68, 
ante. 

See No. 115, ante. 

171. Company incorporated by charter — Letters 
patent of Provincial Governor — Capacity to accept 
rights & powers outside province.] — British North 
America Act, 1867 (c. 3), s. 92, confines the actual 
powers & rights which a provincial govt, can 
bestow upon a co., either by legislation or through 
the executive, to powers A right exercisable within 
the province, but does not preclude a province 
either from keeping alive the then existing power 
of the executive to incorporate by charter so as 
to confer a general capacity analogous to that of a 
natural person, or to legislate so as to create, by 
or by virtue of a statute, a corpn. with this general 
capacity. The power of incorporation by charter 


transferred to the Lieutenant-Governor of the 
province of Ontario by s. 65 of the above-mentioned 
Act has not been abrogated or interfered with by 
the Ontario Cos. Act (R. S. Ont. c. 191). 

A co. incorporated by letters patent issued by 
the Lieutenant-Governor of Ontario under the 
Ontario Cos. Act (R. S. Ont., 1897, c. 191), s. 9, 
with the object of carrying on the business of 
mining, has a status A capacity which enable it 
to accept A exercise mining leases & rights in the 
Yukon Territory conferred by the authorities of 
the Dominion A the Yukon Territory. — B onanza 
Creek Gold Mining Co., Ltd. v. R., [1916] 1 
A. C. 566 ; 85 L. J. P. C. 114 ; 114 L. T. 765 ; 
32 T. L. R. 333, P. C. 

Annotations : — Folld. A.-G. for Ontario v. A.-G. for Canada, 
f 1010 1 1 A. C. 598. Rofd. A.-G. for Canada v . A.-G. for 
Alberta, [1918] 1 A. C. 588. 

172. Grant of land with mines & minerals — 
Previous grant superseded.] — British Columbia 
Vancouver Island Settlers* Rights Act, 1904, 
directed that a grant in fee simple without any 
reservations as to mines A minerals should be issued 
to settlers therein defined, A thereunder a grant 
was made to applt. of the lot in suit. 

By an Act of the same legislature in 1883, land 
which included the lot had been granted with its 
mines & minerals to the Dominion Govt, in aid 
of the construction of resps.’ railway, & in 1 887 had 
boon by it granted to resps. under the provisions 
of a Dominion Act passed in 1884 : — Held: (1) the 
Act of 1904 on its true construction legalised the 
grant thereunder to applt., A superseded resps.* 
title ; (2) the Act of 1904 was intra vires of the 
local legislature. It had the exclusive power of 
amending or repealing its own Act of 1883. The 
Act, moreover, related to land which had become 
the property of resps., A affected a work & under- 
taking purely local within the meaning of British 
North America Act, 1807 (c. 3), s. 92, sub-sect. 10. — 
McGregor v. Esquimalt A Nanaimo Ry., (1907] 
A. C. 462 ; 70 L. J. P. C. 85 ; 97 L. T. 223, P. C. 

Annotation : — As to { 1 ) Reid. Wilson v. Esquimau & Nanaimo 
Ity., [1922] 1 A. C. 202. 

173. Restriction of right of appeal from pro- 
vincial court — When matter within exclusive juris- 
diction of provincial legislation.] — A provincial 
legislature has no power to limit the right of appeal 
from the provincial cts. to the Supreme Ot. of 
Canada, which is conferred by Revised Statutes 
of Canada, 1906 (c. 139), s. 36, even in matters 
which are, by British North America Act, 1867 
(c. 3), s. 92, within the exclusive jurisdiction of 
the provincial legislature. 

Where the subject-matter is open to both legis- 
lative bodies, the enactment of the Dominion 
Parliament must prevail. — Crown Grain Co., 
Ltd. v. Day, [1908] A. C. 504 ; 78 L. J. P. C. 19 ; 
99 L. T. 746 ; 24 T. L. R. 913, P. 0. 

See No. 91, ante . 

174. Water rights — Public lands granted by 
Provincial Government to Dominion Government.] 

— A grant by a Provincial Govt, to the Dominion 
Govt, of Canada of public lands in the Province 
passes the water rights incidental to such lands, 
so that it is not competent for the provincial 
legislature to deal with them by subsequent 
legislation. — B urrard Power Co., Ltd. v. R., 
T1911] A. C. 87 ; 80 L. J. P. C. 69 ; 103 L. T. 404 ; 
27 T. L. R. 57, P. C. 

Annotation: — Retd. A.-G. for British Columbia v. A.-G. 
for Canada. [1914] A U. 153. 


a. Education — No power to preju- 
dice existing privileges of separate 
schools .}— Under B. N. A. Act. 1867, 
provincial legislatures may legislate 


In regard to separate schools, provided 
that the legislation Is not such as 
prejudicially affects the rights or 
privileges theretofore possessed by such 


schools. — B elleville Homan Catho- 
lic Separate Schools Trustees v. 
Grainger (1878), 25 Gr. 570.— CAN. 
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175* Appropriation of money subscribed by bond- 
holders outside province— Right of bondholders to 
recover*] — Under British North American Act, 
1867 (c. 3), a. 92, a provincial legislature has the 
exclusive power of legislating as to property & 
civil rights in the province. 

A sum of money was subscribed by bondholders 
resident outside the province for the construction 
of a railway in a province of Canada, under a 
scheme which afterwards proved abortive. The 
money was lying at a bank in the province. The 
provincial legislature passed an Act providing 
that the money should form part of the general 
revenue fund of the province free from all claims 
of the railway co. or their assigns, & should be paid 
over to the treasurer of the province : — Held : 
as the bondholders had a right to recover back their 


money as having been paid for a consideration 
which had failed, the legislation was not restricted 
to dealing with property & civil rights in the 
province, <fe was ultra vires, — Royal Bank op 
Canada v . R., [1913] A. 0. 283 ; 82 L. J. P. C. 83 ; 
108 L. T. 120 : 29 T. L. R. 239, P. C. 

Annotations : — Bald. Sinclair v. Brougham, [1914] A. C. 

398 : Workmen's Compensation Board v. Canadian 

Pacific By., [1920] A. C. 184. 

176. Education — Suspension of powers of board 
of management.] — By British North America Act, 
1867 (c. 3), s. 93, exclusive power is given to the 
provincial legislature of each province to make 
laws in relation to education, provided that nothing 
in any such law shall prejudicially affect any right 
or privilege with respect to denominational schools 
which any class of persons have by law in the pro- 
vince at the Union : — Held : an act passed by the 


b. .] — Maceell v. Ottawa 

Separate School Trustees (1915), 8 
O. W. N. 500 ; 34 O. L. R. 335 : 24 
I), L. 11. 475 ; [1917] A. C. 62.— CAN. 

o. Unless privilege* ex - 

ceptional or accidental.) — Ex p. Bknaud 
(1873), 1 Pug. 273.-— -CAN. 

d. No power to repeal all 

previous statutes.) — Public Schools Act, 
53 Viot. c. 38 (M.), by which all previous 
statutes relating to education were 
repealed & a system of non-sectarian 
schools was established, for the support 
of which all ratepayers alike were 
taxed, is ultra vires. — Logan v. Win- 
nipeg City (1891), 8 Man. L. It. 3; 
reosd., 11892] A. C. 445.— CAN. 

©. Assessment of taxes — Ap- 

portionment between schools.] — Sas- 
katchewan legislature had no juris- 
diction to enact School Assessment 
Act, It. S. S. (1909), c. 101, s. 03a, & 
the taxes payable by cos. which 
neffleot to give notices requiring: a 

S ortion of tho school taxes payable by 
ie oo. to bo appliod to the purpose 
of separate schools should not bo 
apportioned between tho public &. 
separate school boards. — Ukgina Pub- 
lic School District v. Grattan 
Separate School District (1915), 
60 S. O. K. 589.— CAN. 

t. rower to legislate as to school 

attendance.) — School Attondanco Act, 
1916 (o. 97) (Man.), was intra vires & 

Is binding on a Monnonite who oame 
to Manitoba in or about 1874 with his 
parents, who wore membors of the 
oommuntty of Monnonltos referred to 
in tho Order in Counoil (Dom.) of 
Aug. 13, 1873. In so far as the Order 
in Council may purport to bind tho 
province in educational matters it Is 
lnefTectivo owing to sect, 22 of the 
Manitoba Act, which gives jurisdiction 
therein to the provincial legislature 
alone. — R. v. Hildebrand, 11919J 3 
W. W. R. 286.— CAN. 

g. Provision as to payment of 

salaries by municipality.)-— A provin- 
cial enaotment providing that a certain 
proportion of tho salaries of publio 
school teachers employed in a munici- 
pality shall be paid by the munici- 

E ality, is intra vires. — A.-G. op British 
OLUMB tA u. Victoria Corpn. (1890), 

8 B. C. It. 1.— CAN. 

h. Administration of justice — Ap- 
pointment of magistrates. ]— Tho right 
of tho provincial legislatures to legis- 
late in relation to tho administration 
of justioo, includes a right to make 
provtslou for the appointment of police 
magistrates Sc justices of the peace by 
the Lieutenant-Governor. — R. v. Ben- 
nett (1882), 1 O. R. 445.— CAN. 

k. •)— B. N. A. Act, I 

1867, conferred upon either the Par- 
liament of Canada or the legislatures 
of the provinces the power to pass laws 
providing for the appointment of I 


justices of the peace. Such laws are 
in relation to the administration of 
justice, & upon the proper construction 
of soots. 91 & 92 of the Act are exclu- 
sively within tho power of tho provincial 
legislatures under Beet. 92 (14). — R. 
t?. bush (1888), 15 O. R. 398.— CAN. 

l . .] — The appointment 

of police magistrates is not ultra vires 
tho Legislature of Ontario. — K. v. 
Lee (1888), 15 O. R. 353.— CAN. 

m. .] — Legislation re- 

specting the appointment of stipendiary 
magistrates is within the jurisdiction 
of a provincial legislature. — R. v. 
Sweeney (1912), 45 N. S. R. 494. — 
CAN. 

n. Grant of special jurisdic- 

tion. ]— 53 Viot. o. 18, 8. 2, so far as It , 
provides that the ots. of general ses- 
sions of tho peace shall have jurisdic- 
tion to try any person for any offenco 
undor R. 8. C. o. 165, ss. 28, 31, an 
Act respecting forgery, is within the 
powers of tho legislature of Ontario, 
as being in relation to the constitu- 
tion of a provincial ct. of criminal 
jurisdiction. — R. v. Levinger (1892), 
22 O. R. 690.— CAN. 

o. .] — A provincial statute 

providing that stipendiary magistrates 
& polioe magistrates shall have juris- 
diction to hoar & determine actions of 
any kind of debt where tho sum 
domanded does not exceed 8100.00, 
is intra vires. — lie Smalt. Debts Act 
(1896), 5 B. C. It. 240.— CAN. 

p. Organisation of special court.) 

— Gower v. Joyner (1896), 2 Terr. 
L. R. 387.— CAN. 

q. Acts relating to attendance 

of juries. 1 — Acta relating to attendance 
of grand Sc petit jurors in criminal 
matters at county eta. are within the 
powers of local legislature. — Mulligan 
v. Rainsford (1870), 13 N. B. R. (2 
Han.) 1.— CAN. 

r. j V ' Foley (1873),* 

(1825-1897) N. B. Dig. 218.— CAN. 

«. Sproulr v. R. (1886), 

1 B. C. R„ pt. II., 219.— CAN. 

t. Regulation of giving of 

evidence.) — Notwithstanding tho re- 
servation of criminal procedure to the 
Dominion Parliament in B. N. A. Act, 
1807, s. 91 (27), a provincial legislature 
has power to regulate & provide for 
tho course of trial Sc adjudication of 
offences against its lawful enactments, 
in this ease & breach of the Liquor 
Lioence Act, even though such offences 
may be termed crimes ; Sc therefore 
to rogulate tho giving of evidence by 
defts. in suoh oases. — R. v. Bittle 
(1892), 21 O. R. 605.— CAN. 

a. .1— The provisions of the 

Enquiries Act, giving comrs. the same 
powers to enforce tne attendance of 
witnesses as is vested in a ot. of law in 
civil oases, which comprises the power 


to commit, is intra vires the legislature 
of Manitoba, as being within the pro- 
visions of B. N. A. Act, 1867, S. 92 
(16). — Kelly v. Mathers (1915), 32 
W. L. R. 331 ; 25 Man. L. R. 580.— 
CAN. 

aa. Power to regulate procedure — As 
to laws within scope of authority .) — 
Page v. Griffith (1872), 17 L. C. J. 
302.— CAN. 

bb. .] — Ex p. Duncan 

(1872), 16 L. C. J. 188.— CAN. 

oc. .1 — Pope v. Griffith 

(1872), 16 L. C. J. 169.— CAN. 

dd. .] — Cote v. Chauveau 

(1881), 7 Q. L. R. 258.— CAN. 

ee. .] — R. v. Covert, [1917] 

10 Alta. L. R. 349.— CAN. 

ff. Fine <£* imprisonment .] 

— Tho local legislatures have the right 
& power to impose punishment by fine 
& imprisonment as sanction for laws 
which they have power to enact. — 
A.-G. of Canada v. A.-G. of Ontario 
(1894), 23 S. C. R. 458.— CAN. 

gg. .] — Notwith- 

standing the wording of B. N. A. Act, 
1867, s. 92 (15), empowering a provin- 
cial legislature to impose punishment 
** by line, penalty or imprisonment ” 
for enforcing its laws it has power to 
impose a penalty by fine coupled with 
imprisonment. — Re Kf.nnedy, [1919] 
3 W. W. It. 777.— CAN. 

hh. Hard labour .] — A 

provincial legislature has power to 
enforce any of Its laws by imposing 
hard tabour as a punishment for tho 
violation of them. — It. v, Fbawlky 
(1882), 7 A. R. 246.— CAN. 

kk. Includes right to summon 

witnesses. J — Ex p. Dansereau (1875), 
2 Cart. 165.— CAN. 

11. Includes right to practice 

of process.) — McCarthy v. Brener 
(1896), 2 Terr. L. R. 230.— CAN. 

mm. Matters of merely local nature 
— Tolls.) — An Act of the legislature of 

uebec authorised the Lieutenant- 

overnor to revoke the right of certain 
municipalities to exact tolls on a toll 
bridge, for default in making repain. 
Sc to transfer the property to others : — 
Held : the Act was valid, as the matter 
related to property Sc civil rights Sc 
was of a merely local nature. — 
Cleveland Municipality v. Mel- 
bourne Municipality Sc Bbompton 
Gore (1881), 2 Cart. 241.— CAN. 

nn. Power to authorise local cor - 

porations to borrow — At legal rate of 
interest.}— Roy al Canadian insurance 
Co. v. Montreal Warehousing Co. 
(1880), 2 Cart. 301.— CAN. 

oo. Bills of lading .) — A pro- 

vincial Act enacted that all rights 
ot suit should pass to the consignee of 
goods named in any bill of lading, on 
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legislature of tlio province of Ontario in 1915, 
J which conferred on the Minister of Education, 
/ with the approval of the Lieutenant-Governor in 
^-Council, the power to suspend or withdraw all 
J or any part of the rights, powers & privileges of 
i' the board of management of certain denominational 
l schools for an indefinite time, at his discretion, 
& to confer them upon a nominated Commission, 
• in the event of the board failing to comply with the 
provisions of the Act, was ultra vires * — Ottawa 
i Separate Schools Trustees v. Ottawa Corpn., 

1 [1917] A. C. 70; 80 L. J. P. C. 73; 115 L. T. 
797; 33 T. L. B. 41, P. C. 

177. Legislation making valid pay- 

ments during suspension.] — The legislature of 
Ontario passed an Act superseding the Board of 
Trustees of the Roman Catholic Schools in Ottawa 
& appointing a commission to take over the schools. 


The commission took over the schools & to meet 
the expenses they levied a half-year’s rate, took 
money standing to the credit of applts. with a 
bank, & transferred a portion of ft to another 
bank. The Act superseding applts. was ther 
held by the Privy Council to be ultra vires, & 
thereupon the commission gave up possession o'* 
the schools to applts. Actions were then brought 
by applts. against the banks to recover the moneys 
& against the oorars. to recover the produce of 
the rate. Pending these actions the Ontaric 
I legislature passed the Act 7 Geo. 5, c. 50, declaring 
| that the payments made while the schools were 
I being carried on by others than applts. were 
| good payments against the funds which were raisec 
! & available for the conduct of the schools only 
I Held : as applts., if they had been left in manage- 
i ment, would necessarily have spent the money for 


to the indorsee thereof, to whom the 
property in the goods should bo 
transferred by such consignment or 
indorsement, & that every such 
instrument representing (roods to have 
been shipped should, in the hands of a 
consignee or indorsee for value, be 
conclusive evidence of shipment as 
against the person signing the instru- 
ment : — Held : the act was not beyond 
the powers of the provincial legislature 
as bong an interference with trade & 
commerce. — B eard v. Steele (1872), 
34 U. 0. It. 43— CAN. 

q. Internal trade .] — Mac- 

dougall v. Union Navigation Co. 
(1872). 2 Cart. 228.— CAN. 

r. Prevention of peddling .] — 

By Municipal Act, It. S. O. (o. 17), 
s. 460 (6), city councils may pass 
bye-laws 4 ‘ for preventing criers & 
vendors of small ware from practising 
their calling in the market, public 
streets, 8c vacant lots, adjacent there- 
to ” : — Held : this enactment was not 
ultra vires of the provincial legislature, 
as being a regulation of trade or 
commerce, but it was authorised as a 
provision of municipal govt. — Re 
Harris 8c Hamilton Corpn. (1879), 
44 U. C. It. 641.— CAN. 

s. Imposition of licence tax on 

traders .] — Angers v. Montreal City 
(1880), 2 Cart. 335.— CAN. 

t. .] — Mallkttk v. Mon- 

treal Corpn. (1880), 2 Cart. 310.— 

CAN. 

a . .] — Pigeon v. Re- 

corder's Court & Montreal City 
(1891), 17 8. C. H. 495.— CAN. 

b. Authorisation of contraction 

of debts — Subsequent powers as to .) — 
The local legislatures are not re- 
stricted by the words 44 Ihroperty 8c 
Civil Rights in the Province ** to 
legislation respecting bonds held there- 
in : 8c where debts or other obligations 
are authorised to bo contracted under 
a local Act passed in relation to a 
fnatter within tho power of the legis- 
lature, such debts may be dealt with 
by subsequent Acts of the same legis- 
lature, notwithstanding that by a 
fiction of law they may be domiciled 
out of the province. — Jones v . Canada 
Central Ry. Co. (1881), 46 U. C. It, 
250.— CAN. 


c. Local administration — 

Ferries .1 — Tho authority given to the 
legislative assembly of tho North- 
West Territories, by R. 8. C. c. 50 
8c Orders in Council thereunder, to 
legislate as to 44 municipal institutions ” 
8c 44 Matters of a local 6c private 
nature,** 8c perhaps as to licence for 
revenae, within the Territories, includes 
the right to legislate as to ferries. — 
Dinner v . Humberstone (1896), 26 
S. C. R. 252.— CAN. 

d. .1 — The legislatures of 

the province have sovereign powers 
within the range of subjects falling 


within tho scope of provincial juris- 
diction, including the governance of 
municipal institutions, 8c the cts. 
cannot sot aside legislation relating to 
such matters upon the ground that 
constitutional principles have been 
violated. — B ell v. Westmount Town 
(1899), Q. It. 15 S. C. 580.— CAN. 

e. Preservation of game — 2Yo- 

hibition of export. ]— As tho preserva- 
tion of gamo within tho province is 
within tho competence of tho pro- 
vincial legislature, a prohibition against 
export does not render tho enactment 
ultra vires as interference with trade 8c 
commerco, such provision being sub- 
sidiary & incidental to tho gonoral 
purpose of tho statute. — R. v. Bos- 
oowrrz (1895), 4 13. C. R. 132.— CAN. 

f. Extra-territorial carriage.] 

— A province mhy create a co. with 
power to ' undertake extra-territorial 
contracts of carriage, 8c so It is not 
ultra vires of a co. incorporated in 
British Columbia to contract to carry 
goods from British Columbia to a 
point in the Yukon territory. — 
Boyle v. Victoria Yukon Trading 
Co. (1902), 9 B. C. R. 213 ; 22 C. L. T. 
377.- CAN. 

g. Shops regulation.] — Tho 

provisions of Shops Regulation Act 
are intra vires of the provincial legis- 
lature, under British North Amorica 
Act, 1807 (c. 3), s. 92, as dealing with 
a matter of a merely local 8c private 
nature in the Province, & not inter- 
fering with tho regulation ot trade 8c 
oomuioroo, assigned to tho Dominion 
Parliament by section 91. — Stark v. 
Schuster (1902), 14 Man. L. R. 672. — 
CAN. 

h. Trading stamps — Autho- 

risation of issue.] — The Act of the 
legislature of Quebec, 3 Jfidw. VII. 
c. 39, authorising municipal councils 
of cities, towns, villages 8c parishes, to 
pass bye-laws prohibiting tho use of 
1 trading stamps,** unless redeemable 
by the manufacturer or trader who 
issues them, does not infringe upon tho 
exclusive power of tho Parliament of 
Canada to make laws for the regulation 
of trado 8c commerce, nor upon the 
exclusive power of Parliament over 
criminal law, 8c is not unconstitutional, 
illegal, or ultra vires. — Wilder v. 
Montreal Corpn. (1904), Q. R. 26 
8. C. 504.— CAN. 


k. Regulation of exhibition en- 

fries.}— An Act to prevent the fraudu- 
lent entry of hbrses at exhibitions, 
R. S. O., 1897, o. 254, is within the 
powers of the Ontario legislature. — 
R. v . Horning (1904), 8 O. L, R. 215. — 
CAN. 


1. Companies Act, 1897 (s. 

123), is not in conflict with Dominion 
Companies Act. The latter gives a 
oo. the capacity of status to carry on 
business in the various provinces of 
the Dominion, consistently with the 
laws thereof, Sc In British Colombia a 


pro -requisite to doing business is the 
scouring of a licence. — Wateroue 
Engine Works Co. v. Okanagak 
Lumiier Co. (1908), 8 W. L. R. 278. — 
CAN. 

m. Employment of women b% 

Chinamen.] — An Act to Prevent the 
Employment of Female Labour lx 
Certain Capacities 8c prohibiting the 
employment of white women in place* 
of busluess or amusoment owned, kept, 
or managed by Chinamen, Is within 
tho power of tho legislature. — R. v, 
Quonu Wing (1913), 24 W. L. R. 913. — 
CAN. 

n. . ] — Master & Servant Amend 

ment Act, 1899 (s. 3), as applicable 
to clerks in a bank, may be said 
to deal with civil rights, 8c is intra 
vires of tho provincial legislature. — 
Asiimore v. Bank of British North 
America (1913). 24 W. L. R. 840 ; 
4 W. W. It. 1014.— CAN. 

o. Companies — Power tc 

operate in another province .1 — A pro- 
vincial legislature may legislate so at 
to create by statute a corpn. with the 
general capacity to avail ltsolf of oi 
acquire in another provinoe power tc 
operate in that provinoe with respect 
to tho carrying out of its eorporate 
powors granted by tho province incor- 
porating tho oo. — Weyburn Townsitm 
Co. v. Honsberger, [1919] 3 W. W. R, 
783.— CAN. 

p. Must not be repugnant tc 
Dominion legislation.] — North-West 
Territories Ordinance (o. 2 of 1896), 
vesting titlos of lands sold for taxes 
in the purchaser forthwith upon the 
exocutlon of tho transfer thereof, free 
of all charges 8c inoumbranoos othei 
than liens for existing taxes & Crown 
dues, is inconsistent with Land Titles 
Act, 1894 (ss. 54, 69, 97), & pro tanto, 
ultra vires of the legislature of the 
North-West Territories. — North Brit- 
ish Canadian Investment Co. v . 8t. 
John School Trustees, District No. 
16, N. W. T. (1904), 35 8. C. R. 401.— 
CAN. 

aa. Sawyer-Massky Oo. v . 

Dennis (1907), 1 Alta. L. R. 126.— 
CAN. 


bb. .1—11. v. Garvin (1007), 13 

B. C. R. 331.— CAN. 


oo. .] — Legislation of this cha- 

racter being within the exclusive 
jurisdiction of the Parliament of 
Canada, British Columbia Consolida- 
tion Act, 1888, limiting tho application 
of the Imperial Acts to the old colony 
of British Columbia, was ultra vires . — 
Turner v. Laity (1913), 25 W. L. R. 
363.— CAN. 

dd. Regulating trade com- 

merce .] — The sole jurisdiction to regu- 
late trade 8c commerce being vested 
in the Dominion Parliament. It is not 
competent for a provincial legislature 
to prohibit the sale of that which the 
Dominion Parliament has given lioenee 
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Sect 3. — The legislature: Sub-sect 4, A. (b) Hi, to affect seriously the position of the Lieutenant- 
& (c).] Governor as an integral part of the legislature 

^ ^ , under the British North America Act, 1867 (c. 3), 

the same purposes, the Act 7 Geo. 6, c. 50, did not Sc there was consequently no jurisdiction to enact 
prejudicially affect their rights, & was, therefore, either the provincial Act as a whole or certain 
not ultra vires the legislature of Ontario under specified sections of it ; (2) it was doubtful whether 
British North America Act, 1867 (c. 3), s. 03 (1), un der the 1867 Act, s. 92, a provincial legislature 
& the actions failed. — Ottawa Roman Catholic could create & endow with its own capacity a new 
Separate Schools Trustees v . Quebec Bank, legislative power not created by the Act. — Re 

P- C* 9 ; 122 Jj. T. 211 ; Initiative & Referendum Act, [1919] A. C. 935 ; 
38 T. L. R. 23, P. C. 88 L. J. P. C. 143 ; sub nom. Re Manitoba Initia- 

178. Amendment of constitution — Abrogation tive & Referendum Act, 121 L. T. 651; 35 
of powers of Lieutenant-Governor.] — By the Initia- T. L. R. 630, P. 0. 

tivo & Referendum Act, 1916 (c. 59) (Man.), the 179. Workmen’s Compensation — Accident when 
legislature of Manitoba purported to enact elaborate employed outside province.] — Resp. co. was incor- 
provisions by which in effect laws might be made porated by a Dominion statute & owned a steam- 
& repealed by the direct votes of the electors of ship which plied between ports in British Columbia 
the Province : — Held: (1) the language of the Act & ports in the United States. The steamship 
could not bo construed otherwise than as intended sank with all hands in waters outside British 


to soil. — R. v. Ferries (11)10), 15 
W. L. It. 331. — CAN. 

a. Promissory notes. ] 

— Promissory notes are not witliin 
the purposes or objects to which the 
legislative authority of the legislature 
of British Columbia extends. — J ohn 
Deere Plow Co. v. Merritt (1913), 
24 W. L. R. 221.— CAN. 

b. Interest.] — A provincial 

statu to provided tliut all parties 
paying' taxes prior to a certain date 
should be entitled to a reduction of 
ten per cent., & that there should bo 
addod to all taxes unpaid upon a 
certain later date a sum of ten per 
cent. : — Held : viewing the whole 
statute tho amount to be added was 
in reality interest, & as the provision 
was ultra vires interest at t . x. per cent, 
could not be charged.— M ohdkn v. 
South Dufferin (1890), G Man. L. R. 
616.— CAN. 

0. ~ — .] — * Schultz v. Win- 
nipeg CITY (1889), G Man. L. R. 35.— 

CAN. 

d . .] — K. R. Act, R. S. M. 

(1913), c. 40, s. 714, providing for 
interest qua interest upon tho amount 
of judgment, is ultra vires of the 
provincial legislature since tho sub- 
ject of interest is one within the ex- 
clusive jurisdiction of the Dominion 
Parliament. — Cask v. Godin (1911), 
24 Mau. L. R. 788 ; 20 D. L. R. 19.— 
CAN. 

e. Whether power to give right of 
action against deparUnerU of Imperial 
Government.] — (Ju. : whether the pro- 
vincial parliament can constitutionally 
give a right of aetiou against the board 
of ordnance, a military department of 
the Imperial -Government. — Tui.i.v v. 
Ordnance Principal Officers (1848), 
6 U. C. R. G.— CAN. 

f. Itewnue laws.] — Provincial legis- 
lature has power to impose addi- 
tional grounds of forfeiture for 
breach of tho revenue lawn, on goods 
subject to forfeiture under an Act of 
Parliament. — A.-G. v. Four Hundred 
Kegs of Gunpowder (1852), 2 All. 
493.— CAN. 

g. Power to authori8c municipal cor- 
porations to legislate as to nuisances.) 
— , Ex p. Pillow (1872), 3 Cart. 357.— 

CAN. 

h. Power to divide property of 
deceased forthwith.) — Re Goodhue 
( 1873), 19 Gr. 3GG.— CAN. 

k. Power to authorise appointment 
of commissioners. ] — 39 Viet. c. 6, s. 1, 
which provides that comrs. shall 
be appointed by the Lieutenant- 
Governor in Council is not ultra vires 
of the local legislature. — U anong v. 
Bayley (1877), 1 P. 8c B. 324.— CAN. 

1. Salaries of Dominion servants — 
No power to seize .) — Evans v. Hudon 


(1878), 2 Cart. 316.— CAN. 

m. Judgment as to — Ultra 

vires. ]— 59 Viet. c. 28, s. 53 (N. B.) 

I authorising tho judge or other officer 
before whom an examination is held, 
upon it being made to appear to him 
that the judgment debtor is unable 
to pay the whole of the debt in one 
sum, but is able to pay the same by 
instalments, to make an order that 
the debtor shall pay the amount of 
the judgment debt by instalments, in 
so far as it is sought to apply the 
same to salary or income derived 
from office or employment under tho 
Govt, of Canada, is ultra vires of the 
provincial legislature. — Ex p. Killam, 
Ex p. McLeod, Ex p. Wilkins (1897), 
34 N. B. it. 530.™ CAN. 

n. Prisons — No power to interfere 
with Dominion legislation as to.] — The 
legislative jurisdiction of the Parlia- 
ment of Cunada in respect to the 
establishment, maintenance 8c manage- 
ment of penitentiaries, cannot, be in 
anj r way limited, restricted or affected 
by any provincial legislation in the 
provinco of Now Brunswick, either 
previous or subsequent to tire con- 
federation of the provinces under 
B. N. A. Act, 1867 . — Re New Bruns- 
wick Penitentiary (1880), Uout. 24. 
—CAN. 

o. No jurisdiction as to provincial 
Sujircme Court.) — The Supremo Ct. of 
British Columbia is not a provincial 
ct. within the meaning of the Britisli 
North America Act, 18G7 (c. 3), 8. 92, i 
sub -sect, 14, & the provincial legisla- ; 
turo lias not power to make laws 
regulating its procedure or auy power 
to diminish or repeal its powers, 
authorities or jurisdiction, nor to I 
allot any jurisdiction to any particular 1 
judge thereof, nor to alter or add to ; 
any of the existing terms Sc conditions 1 
of tho tenure of office by the judges, J 
whether as to residence or otherwise. — • 
Sewell r. British Columbia Towing 
Co., The Thrasher Case (1882), 1 
B. C. R., Ft, I., 153.— CAN. 

p. Complete jurisdiction over Di- 
visional courts.) — Provincial legisla- 
ture has complete jurisdiction over 
div. cts., including the appointment 
of officers to preside over them. — Re 
Wilson v. McGuire (1883), 2 O. R. 
118.— CAN. 

q. Power to incorporate <£* em- i 
power company. ] — By 45 Viet. c. 41, 
tho B. oo. was incorporated Sc 
empowered to build a bridge across ! 
the A. river : — Held : the Act autho- 
rising the building of the bridge was 
ultra vires of the local legislature. — 
Re Brandon Bridge (1884), 2 Man. 
L. R. 14.— CAN. 

r. Not company to operate 

throughout Dominion .] — The objects of 
the Act to Incorporate the 44 Canada 
Provident Association/* 45 Viet. c. 107 


(D), for carrying on buRincss as a 
mutual benefit society throughout the 
Dominion of Canada do not fall 
within tho class of subjects allotted 
to the provincial legislatures under 
B. N. A. Act, 1867, s. 92. — Re Canada 
Provident Assoon. (1882), Cout. 48. 
—CAN. 

s. Power to sell provincial land .) — 
29 8c 30 Viet. c. 16, being an act to 
provide for the sale of tho rectory 
lands of Ontario is intra vires & valid. 
— Langtry v. Dumoulin (1885), 7 
O. R. 499.— CAN. 

t. Power to vary trusts as to 
municipal land.) — Land, then forming 
part of the Ordnanco lands of tho old 

* Province of Canada, having been 
granted to the corpn. of Toronto in 
1858, tho power to vary the trusts 
contained in the grant is vested in 
the legislature of the province 8c not 
in the Parliament of the Dominion. — 
Kennedy v. Toronto City (1886), 
12 O. R. 211.— CAN. 

aa. No power to authorise erection of 
piers in tidal river.}— 45 Viet, e. 100, 
passed since B. N. A. Act came into 
force, is ultra vires so far as it professes 
to authorise tho erection of piers 8c 
booms in a tidal river. — Quiddy River 
Boom Co. v. Davidson (1886), 25 
N. B. U. 580.— CAN. 

bb. No power to review — Where jwo- 
ccedings within Dominion authority.) 
— The provincial legislature cannot 
confer a jurisdiction to regulate 
procedure in certiorari in matters not 
coming within its legislative authority, 
c.g.. The Canada Temperance Act. — - 
R. v. De Cohte (1888), 21 N. S. R. 
216.— CAN. 

co. Power to create mining courts 
— ministerial officers. ] — It is com- 
petent for the province to create 
mining cts., & to fix their jurisdiction, 
but not to appoint any officers thereof, 
with other than ministerial powers. — 
Burk v. Tunstall (1890), 2 B. C. R. 
12.— CAN. 

dd. Power to allow appeals from 
county courts.}-— Acts of 1889, c. 16, 
s. 15, allowing an appeal from the 
county ot. judge, is xntra tires the 
local legislature. — R. v. McDonald 
(1891), 24 N. S. R. 35.— CAN. 

e«. No power as to divorce .) — 
Provincial legislatures have no power 
to confer divorce jurisdiction upon 
any ct. — Scott v. Scott (1891), 4 
B. C. R. 316.— CAN. 

If. Election cases — Power to give 
master authority as to.) — Provincial 
legislature has power to invest the 
master in chambers with authority to 
try controverted municipal election 
casos. — R. v. BlRKETT (1891), 21 O. R. 
162.— CAN. 

i gg. County court judges — Limita- 
! iion of power as to.}— County Cts. 
i Amendment Act, 1890, s. 9 (B. C.), 



Pakt II.— Colonial and Dominion Government. 


> 

^territory. Under Part I. of the Workmen’s 
^Compensation Act of British Columbia (R. S. B. C., 
71916, c. 77) compensation was payable by the 
Hj&applt. Board out of an accident fund thereby 
^Established to the dependants, whether resident 
|in the Province or not, of drowned seamen who had 
Jbeen engaged while resident in the Province. 
Ig&Hesps. by the Act were contributors to the fund 
;Ton the basis of the pay roll of their employees 
who were within the scope of the Act : — Held : 
i (1) the provisions of the Workmen’s Compensation 
% Act whereby the compensation was payable were 
]\ intra vires the Provincial Legislature ; (2) they 
\£id not derogate from the resps.’ right to limit 
$ their liability under s. 503 of the M. S. Act, 1894 ; 

f & were not inconsistent with the provisions of 
8. 215 of the Canada Shipping Act (R S. Can., 1900, 
c. 113) with regard to the duty of the owner of a 
Canadian foreign sea-going ship towards injured 
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seamen. — W orkmen’s Compensation Board v . 
Canadian Pacific Ry. Co., [1920] A. C. 184 ; 
88 L. J. P. C. 169 ; 121 L. T. 602 5 36 T. L. R. 3, 
P. C. 

Annotation : — Generally , Mentd. Walpole v. Canadian 
Northern Ry., [1923] A. C. 113. 

180. Quebec legislature — Power to appoint court 
of Fire Marshal — With powers to take evidence on 
oath & commit witnesses.] — R. v. Coote (1873), 
L. R. 4 P. C. 599 ; 9 Moo. P. C. C. N. S. 463 ; 42 
L. ,T. P. C. 45 ; 29 L. T. Ill ; 37 J. P. 708 ; 21 
W. R. 553 ; 12 Cox, C. C. 557 ; 17 E. R. 687, P. C. 

Legislation authorising putting of questions to 
courts.] — See No. 96, ante. 

( c ) Special Powers of Ontario and Quebec 
Legislatures. 

181. Power to repeal & alter statutes of old 
Parliament of Canada — Extent of power — British 


so far as it purports to appoint the 
county ct. judge of Yale to act as & 
perform the duties of the county ct. 
judge of Kootenay, is ultra vires of the 
pro v incial legisl ature . — R ikl-Kk - Ark* 
An v. It. (1891), 2 B. C. It. 53. — CAN. 

h. Criminal matters — Exclusive to 
'Dominion.] — It. v. La whence (1877), 
l 43 U. C. It. 164.— CAN. 

I k. .1— It. v. Lake (1878), 

: 43 U. C. R. 515.— CAN. 

l I. No power to (rive 

magistrates authority as to. J — Procedure 
in criminul matters, which by 11. N. A. 

* Act, 1867, s. 1)1 (27), is assigned 
. exclusively to the Parliament of 
k Canada, includes the trial &; punish- 
: meut of the offender, & therefore 
l 53 Viet. c. 18 (O), s. 2, which authorises 
, police magistrates to try & convict 
. persons churged with forgery is ultra 
, vires the provincial legislature.— It. v. 
ToLAND (1862), 22 O. It. 505.— CAN. 

m. No power to alter pro - 

cedar e. 1 — Provincial legislature lias no 
jurisdiction to make laws altering 
the practice in criminal procedure. — 
It. v. CnoTHEita (I860), 11 Man. L. It. 
567 — CAN. 

n. Power to authorise construe - 
tioii of drain — Unless amounting to 
nuisance.] — -While the legislature of 
New Brunswick could not, at the time 
of the passing at Act of Assembly, 
40 Viet. c. 58, legalise such interference 
with or injury to the right of naviga- 
tion or lishcry as would amount to a 
nuisance, they could authorise the 
construction of a drain to carry the 
refuse water from defts.’ works to the 
harbour, & so long as the discharge 
of such refuse water through the 
drain did not amount to a nuisance 
there was no ground upon which to 
enjoin deft. co. to remove their sewer 
or to abandon the use of it. — R. v. 
St. John Gas Light Co. (1895), 4 
Exch. C. R. 32G.— CAN. 

o. Lotteries — No power to authorise.] 
— The provincial legislatures have no 
jurisdiction to permit the operation 
of lotteries forbidden by the crimiual 
statutes of Canada. — S t. Jean -Bap- 
tiste de Montreal Ashocn. v. 
BRAULT (1900), 30 S. C. R. 598.— CAN. 

p. Licences — Timber — Application of 
conditions to.] — 61 Viet. c. 19 (O), 
making applicable to timber licences 
the condition approved by Order in 
Council of Feb. 17, 1897, that all pine 
timber cut under such licences shall 
be manufactured into sawn lumber in 
Canada, Ib intra vires , & applies to 
licences issued after the passing of the 
Act in renewal of licences in force at 
the time of its passage. — S mylie v . It. 
(1900). 27 A. R. 172.— CAN. 

q. Criminal justice — Expenses — Power 
to charge to municipal authorities .] — 
Act of Assembly, 57 Viet. c. 19, 
a. 1. whereby certain expenses in 
criminal prosecutions are made charge- 


able upon tho municipalities, is not 
ultra mrcs of tho provincial legislature. 
— McLeod v. Kings, Morihon v. 
Kings (1901), 35 N. B. R. 103.— CAN. 

r. Power to prevent destruction of 
property by fire .] — 48 Viot. c. 11 & 
“ Viet. c. 9, 
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, to prevent the destruction 


of forests & other property by lire, 
are not ultra vires of the local legisla- 
ture. — Grant v. Canadian Pacific 
Ry. Co. (1604), 36 N. B. It. 528.— CAN. 

s. No power to alter law — As to 
liability of Dominion GovernnuoU — - 
Comnwn employment. J — With respect 
to the liability of tho Dominion Govt, 
in cases involving tho doctrine of 
common employment, nothing short 
of an Act of the Parliament of Cuunda 
can alter the law of Manitoba as it 
stood oil that subject on July 15, 
1870 .— Ryder v. It. (1605), 30 S. C. It. 
462.— CAN. 

t. Power to authorise appointment 
of judge of another district to fill 
temporary vacancy.} — Provincial Acts, 
1601, c. 22, s. 12, amended County 
Court Act by providing that “ in case 
of a vucaucy in the office of judge for 
any district, tho Governor in Council 
may designate & appoint the judge of 
any oilier district to act during the 
wliole or any part of such vacancy ” : — 
Held : the Act was intra vires of the 
provincial legislature. — It. v. Brown 
( 1606), 41 N. a. it. 263.— CAN. 

a. Medical profession — Power to 
rcyulutc. | — Medical Profession Act, 6 
Edw. VII. c. 28, is intra vires of the 
legislature of Alberta, Sc a member of 
tiie College of Physicians & Burgeons 
of tho North-West Territories may be 
validly convicted thereunder for the 
offence of practising medicine, surgery, 
etc., for gain & reward, in the province 
of Alberta, without complying with 
its requirements as to registration & 
licence, notwithstanding that the 
College of Physicians & Surgeons of 
the North -W T est Territories had not 
been previously dissolved & abolished 
by order of tho Governor in Council, 
in conformity with above Act, s. 16 (3). 
— Laffeuty v. Lincoln (1907), 38 
S. C. It. 620. — CAN. 

b. Sale of food — Power to regulate.] 
— A local legislature has juris- 
diction to give authority to city 
councils to make bye-laws requiring 
bread to be stamped with baker’s 
initials Sc weight. — R. v. Kay (1909), 
7 E. L. R. 209.— CAN. 

c. Highways.] — Re Rogers (1909), 
7 E. L. R. 212.— CAN. 

d. Solicitor’s remuneration .] — Law 
Society Act, 1902, s. 25, which per- 
mits a soir. to contract with any 
person as to the remuneration to be 
paid him for services. & to receive a 
portion of the proceeds of the subject- 
matter of the action in which he is 
employed. Sc to receive remuneration 
by way of commission on tho amount 


recovered, etc., is intra vires of the 
Manitoba legislature. — Thomson v . 
W in hart (1910), 13 W. L. R. 445.— 
CAN. 

e. Power to order examination 
of witnesses — For purposes of courts 
outside province. }~Rc Alberta Sc 
Great Waterways Ry. Co. (1910), 18 
W. L. It. 15.— CAN. 

f. Validity of statute — IJow ques- 
tioned.] — Tho validity of a provincial 
statu to Is not open to attack In an 
action, until notice has boon given to 
tho Minister of Justloe, as required by 
Judicature Act, s. 33. — Electric, 
etc. Co., Ltd. v. A.-G. & Hydro 
Commission (1917), 38 O. L. R. 383. — 
CAN. 

g. Power to incorporate banking 
company.] — A provincial legislature 
has power to incorporate a oo. with 
tho object of carrying on that branch 
of banking which consists of accepting 
money on deposit, paying interest 
thereon. Sc allowing tno customer to 
issue cheques against such deposit. — 
Re Dominion Trust Co., U. S. 
Fidelity’s Case, Reid’s Case, Ram- 
say’s Case, 1191 8] 3 W. W. R. 1023. 
—CAN. 

aa. Dangerous property — Power to 
confiscate..] — Whatever may be tho 
extent of the general power of tho 
legislature to confiscate property, 
there is no doubt that it has power to 
confiscate or otherwise deal with any 
property which is or may bo a menace 
to the public health Sc to delegate that 
power to municipalities. — R. v. Chad- 
DKHTON, (1918J 3 W. W. R. 209.— 
CAN. 

bb. Public inquiries — Power to legis- 
late as to. J — Rc Public Inquiries Act, 
Rc Clement, [1919J 3 W. W. R. 115. 
—CAN. 

ec. No power to appoint & pay 
Workmen's Compensation Hoard. J — 
Workmen’s Compensation Act, 1916, 
respecting tho appointment Sc payment 
of salary of the Workmen’s Compensa- 
tion Board are ultra vires of the 
provincial legislature as being in 
conflict with tho powers reserved to 
tho Dominion by B. N. A. Act, 1867, 
SS. 96, 99, 100. — KOWHANKO V. TREM- 
BLAY (1920), 1 W. W. It. 481 : 50 
D. L. It. 578 ; 30 Man. L. It. 198.— 
CAN. 

dd. Power to alter laws of descent.] 
— It is competent for the provinoiai 
legislature to amend the law of descent 
or distribution so as to decrease the 
occasions of escheat or bona vacantia 
which otherwise would have arisen 
under the law as it stood at the date 
of the establishment of the province. 
— Re Btonk’s Estate (1920), 13 

Bask. L. R. 159.— CAN. 

PART 11. SECT. 3, SUB-SECT. 4.— 

A. (o). 

•e. Power to repeal db alter statutes of 
old Parliament of Canada — Extent of. J 
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Dependencies. 


Sect. 3. — The legislature: Sub-sect. 4, A. (c) <Sh 
B. (a).] 

North America Act, 1867 (c. 8), 8. 129.] — The 
powers conferred by the above sect, upon the 
Provincial Legislatures of Ontario & Quebec, to 
repeal & alter the statutes of the old Parliament 
of Canada, are precisely co-extensive with the 

S 3 of direct legislation with which those 
are invested by the other clauses of the 
above Act. — Dobie v. Temporalities Board 
£882), 7^A^>p. Cas. 136 ; 61 L. J. P. C. 26 ; 46 

Annotations : — Apld. A.-G. for Ontario v. A.-G. for the 
Dominion, [18901 A. C. 348. Reid. Crown Grain Co. v. 
Da y, [1008] A. C. 504. Mentd* McSwalne v. Lascelles, 
[1805] A. C. 618. 


B. Australia. 

(a) Commonwealth Legislature. 

182. Taxation — Power to impose penalty for 
breaking seals on ship stores — Outside Jurisdiction.] 

— Under Australian Customs Act, 1901, s. 127, 
a penalty is incurred for using ship stores while 
the ship is within the territorial waters or in the 
port of Melbourne, unless the duty thereon has 
been paid. Under sect. 192, a penalty is incurred 
for the act of breaking the seals whether on the 
high seas or elsewhere, which had been lawfully 
imposed on ship goods in lieu of enacting payment 
of duties & entering an Australian port with the 
seals broken, & the sect, is not ultra vires the 
Australian Commonwealth in respect of the seals 


— An Act of the old Province of 
Canada authorised the Governor to 
appoint police magistrates ; the Act 
was temporary : — Held, : an Act of 
Ontario Legislature, continuing the 
same in force, was valid. — R. t>. Reno 
(1808), 4 P. R. 281. — CAN. 

o. .] — 38 Viet. c. 65, 

to amend tho law relating to fire 
insurances, is not ultra vires , so far as 
it alTects cos. incorporated by Acts of 
the Legislature of Canada. As to any 
suoh oo. transacting business in Ontario, 
on any subject within the powers of 
the Provincial Legislature, that body 
may Impose what condition it pleases 
on tho operations of the co. — Peak v. 
•Western Assurance Co. (1877), 41 
‘U. C. R. 553.— CAN. 

p. .] — Willett v. 13k- 

Gkosbois (1873), 2 Cart. 332.— CAN. 

' q. Exposing game for sale — 
56 Viet. c. 68 , 8. 6 (2 )— Whether ultra 
vires.) — R. v. Cleghorn, 13 C. L. T. 
Occ. N. 11.— CAN. 

r. Ontario — Licence Acts — Whether 
ultra vires .) — Ontario Liquor Licence 
Act, R. 8 . O., 1887, s. 84, is ultra 
vires tho Ontario Legislature. — R. v. 
Holland, 14 C. L. T. Ooo. N. 204. 
—CAN. 

s. .] — Semite, : it 

is ultra vires of the* legislature of 
Ontario to enact that the provisions of 
the Licensing Acts of Ontario shall 
have full force & effect in a municipality j 
where the Temperance Act is in force, 1 
so as to make the offence against the 
one an offence against the other. — • 
R. v . Prittik (1878), 42 U. C. R. 612. 
—CAN. 

t. Intoxicating liquor — • ! 

Intended consumption by members of 
dub — Penalty.} — R. v. Ligittburnk, 
21 O. L. T. 241.— CAN. 


a. Regulation of tavern <£• | 

shop licences — Whether ultra vires .) — , 
Tho Legislature of Ontario having j 
passed an Act to regulate tavern & . 
shop licences. 32 Viet. o. 32, under the ! 
power given to them by B. N. A. Act. 
1867, s. 92 (9), (16) held : they bad 

S ower, under sub-soot 15, to enact 
iiat any person who, having violated 1 
any provisions of the Act, should I 
compromise the offence, 8c any person 
who should be a party to such com- 1 
promise, should on oonviotion bo 
imprisoned in the common gaol for 
three months, 8 c such enactment was ' 
not opposed to sect. 91 (27), by which 
the criminal law is assigned exclusively 
to the Dominion Parliament. — R. r. 
Board man (1871), 30 U. C. R. 553.— 
CAN. 


Judge .] — 
Legislate 


b. County Court 

An Act of the Ontario Legislature 
provided that the county judge of one 
county might preside at the sessions 
in a county other than that of which 
he was judge : — Held : this enactment 
1 was not within the competence of tho 
Legislature. — Gibson v. McDonald 
£885), 7 O. R. 401 ; 3 Cart. 310.— 


c. 41 Viet. c. 40, s. 28 (D>— 

Subject-matter within exclusive juris- 
diction provincial legislature.) — The 
matters provided for by 41 Viet. e. 40, 
s. 28 (D), were subject-matters of the 
Fire Insurance Policy Act of Ontario, 
over which the province has exclusive 
Jurisdiction ; & although they might 
be proper subjects of legal contract, 
they would have no force or vitality 
through the Dominion Act per se, but 
only by being used as required or 
modified by Ontario Act, namely. In 
the manner provided for variations to 
the conditions thertJin contained. — 
Goring v. London Mutual Fire 
Insurance Co. (1886), 11 O. R 82. — 
GAN. 

d. Power to change ownership 

of land — Compensation. }— So far os 
abstract competence is concerned the 
Ontario Legislature has power to 
change the ownership of land within 
the province with or without com- 
pensation. — Rc McDowell & Palmer- 
ston Town (1892), 22 O. R. 563. — 
CAN. 

e. Ontario Assignments Act — 
Whether ultra vires. f—* There being no 
statute of tho Dominion on bkpey. & 
insolvency, an Act was passed by tho 
Ontario Legislature for the purpose of 
enabling debtors to place their creditors 
on an oqual footing, but not relieving 
the debtor from arrest or interfering 
with his after-acquired property : — 
Held : the Act was irura vires. — 
Clarkson v. Ontario Bank, Edoar 
v. Central Bank (1899), 15 A. It. 
166.— CAN. 

f. Mechanics A' Wage Earners 
Lien Act , 1914 (c. 140), R. S. O. J— 
Beet. 33 of tho above Act as enacted 
by amending Act, 6 Geo. V. c. 30, 
s. 1, are intra vires of tho Ontario 
Legislature, so far as it is thereby 
directed that an action brought under 
the Act shall be tried, outside of the 
County of York, before a judge of tho 
county or district et. of the county or 
district in which the land is situate. — • 
Johnson & Carey Co. e. Canadian 
Northern Ry. Co. (1918), 43 O. L. R. 
10.— CAN. 

g. Quebec — Taxation — Absolute power 
of legislature — Within limits of Con- 
stitution.] — Within tho limits pre- 
scribed by the Constitution, the 
authority of the parliament & of the 
legislatures is absolute & their power 
to impose taxation is not restricted 
by the rules & the mode 8c the pro- 
cedure to which municipal corpus, 
are subjected. 

Therefore, tho legislature had tho 
right to impose taxation upon all 
callings exercised in the city of Quebec, 
without naming 8c specifying them, & 
also had the power by statute to 
cover the insufficiency oi the bye-law 
in that respect & to give it the same 
effect as a statute would have. — 

8 UEBRO CORPN. V. GRAND TRUNK RY. 

0 . (1898), Q. R. 8 Q. B. 246.— CAN. 

h. .] — Pltfs. sued delta. 

to recover the sum of 8150, being the 
amount of two business taxes, one of 


8100 as compounders Sc the other of 
850 as wholesale dealers, under the 
authority of a municipal bye-law. 
Defts. pleaded that the bye-law was 
illegal & ultra vires of the municipal 
council, & also that 47 Viet. o. 84 (Q.) 
was ultra vires of the legislature of the 
Province of Quebec. The superior ct. 
held that both the statute 8c bye-law 
were intrq, vires , & condemned defts. 
to pay the amount claimed. On an 
appeal to the Ct. of Q. B. by defts., 
that ct. confirmed the judgment of 
the superior ct. as regards the validity 
of the statute, but Bet aside the tax 
of 8100 as not being authorised. 
Pltfs. thereupon appealed to the 
supremo ct. complaining of that part 
of the judgment which declared the 
business tax of 8100 Invalid. There 
was no cross-appeal. On motion to 
quash for want of jurisdiction 
Held : the appeal would not lie, 
Supreme and Exchequer CtB. Act, 
8 . 24 (g), not being applicable & the 
cose not coining within sect. 29 of the 
Act, the amount being under 82,000, 
no future rights within the meaning of 
sect. 29 being in controversy, nor any 
question as to the constitutionality of 
the Act of the legislature being raised. 
— Sherbrooke City v. MoManany 
(1891), 18 S. C. R. 594.— CAN. 

k. Water lot. ] — Tho govt, of 

tho Province of Quebec having by 
letters patont granted a water lot 
extending into deep water at the 
mouth of the river St. Maurice, the 
letters patent were held to be valid, 
subject to an implied restriction that 
the requirements of navigation & 
commerce were not to be interfered 
with or injured thereby. — Norm and v. 
St. Lawrence Navigation Co. (1878), 
5 Q. L. R. 216.— CAN. 

l. Fishing — Whether Province 

or Executive Council has exclusive right 
to grant. y— A.-G. for Canada v. A.-G. 
for Quebec, Re Quebec Fisheries, 
[19201 56 13. L. R. 358 ; [1921] 1 A. C. 
413.— CAN. 

PART II. SECT. 3, SUB-SECT. 4.— 
B. (a). 

m. Commonwealth Acts must be 
considered substantially rather than 
literally .) — In determining whether a 
particular law is or is not within the 
power of the Commonwealth Parlia- 
ment to enact, regard must be had to 
its substance rather than to its literal 
form. The circumstances that an 
indireot effect may be produced by the 
exercise of an admitted power of 
legislation is irrelevant to the question 
whether the legislature is competent 
to prescribe the same effect by direct 
law. Bo are the motives which 
actuated the legislature 8c the ultimate 
end desired to be attained. — R. v. 
Barger (1808), 6 C. L. R. 41.— AUS. 

n. Taxation — General rule.) — In the 
exercise of the power of taxation 
oonferred by Constitution, s. 61 (ii), 
the Parliament of the Commonwealth 
in selecting subjects of taxation is 
entitled to take things as it finds them 
in rerum naturd, irrespective of any 
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being broken outside its jurisdiction. — Penin- 
sular & Oriental Steam Navigation Co. v. 
Kingston, [1003] A. O 471 5 72 I* J. P. C. 123 ; 
89 L. T. 222 5 19 1\ L. R. 617 ; 9 Asp. M. L. 0. 
433, P. C. 

183* Discrimination between States — 

Excise Tariff, 1902 — Exemption of goods on which 
customs or excise paid before date named.] — On 
July 26, 1902, Excise Tariff, 1902 (No. 11), was 
passed by the Commonwealth Parliament, imposing 
certain uniform duties of excise, including a duty 
on manufactured sugar, the produce of Australia, 
as from Oct. 8, 1901, the day on which the Minister 
had moved a resolution to that effect in Committee 
of Ways & Means of the House of Representatives. 
On Oct. 16, 1902, the Customs Tariff, 1902 (No. 14), 
was passed, which imposed uniform duties, of 
customs as from the same date. In a suit by 
applt. to recover back excise duties on manu- 
factured sugar collected from them between Oct. 
8, 1901, & July 26, 1902, on the grounds that it 
was ultra vires the Commonwealth Parliament to 


impose them until the actual imposition of uniform 
custom duties, & the duties were imposed in a 
manner which discriminated between States : — 
Held : (1) the 1902 Tariff was infra vires the 
Commonwealth Parliament under the true con- 
stitution of the material sects, of Constitution 
Act, 1900 (c. 12). Neither sect. 90 of that Act 
nor any other sect, expressly or implied prohibited 
the imposition of uniform excise duties previously 
to that of uniform customs duties. Alter that 
event the power to impose excise duties was exclu- 
sively vested in the Commonwealth, & the power 
of the States in that respect ceased ; (2) the 1902 
Tariff, s. 5, which allowed an exemption in the 
case of goods on which customs or excise duties 
had been paid under State legislation before Oct. 8, 
1901, is not a discrimination between States within 
the meaning of 1900 Act, s. 61, but is applicable 
to all the States alike, for a purpose which was 
temporary & necessary. — Colonial Sugar Refin- 
ing Co., Ltd. v. Irving, [1906] A. O. 360 5 76 
L. J. P. C. 64 ; 94 L. T. 387 ; 22 T. L. R. 406, P. C. 


positive laws of the States prescribing 
rules to be observed with regard to the 
acquisition or devolution of formal 
title to property, or the institution of 
Judicial proceedings with regard to it. 
— Morgan v. Land Tax Deputy 
Federal Comr. (1912), 15 C. L. It. 


o. .] — Commonwealth Customs 

Act, 1901, Port VIII., is not a " law 
imposing taxation ” within the mean- 
ing of sect. 55 of the Constitution. 
— Stephens v. Abrahams (No. 2) 
(1903), 29 V. L. It. 229.— AUS. 


p. Authority to Staten to im- 

pose — On salaries of Commonwealth 
officer 8 .} — Commonwealth Services Act, 
1907, is an effective grant to the 
states of authority to impose upon 
Commonwealth officers taxation in 
respoct of their salaries, subject to the 
conditions stated in that Act. — 
Chaplin v. Taxes Comr. (1911;, 12 
O. L. it. 375.— AUS. 


q : Power to legislate for 

territory acquired by Commonwealth .] — • 
The limitations imposed by Constitu- 
tion, 8. 55, upon the making of laws 
imposing taxation apply only to such 
laws as are made under the power 
conferred by sect. 51 (U), Sc do not 
apply to laws made under the power to 
make laws for the government of any 
territory acquired by the Common- I 
wealth conferred by sect. 122, the two I 
powers being independent of one I 
another. — Buchanan v. Common- i 
wealth (1913), 10 C. L. It. 315. — ( 


r. Power to impose penally 

for transfer of land from husband to 
wife .] — Land Tax Assessment Act, 
1910-11, s. 36 (2), which in offeci 
attempts to impose a pecuniary 
liability as a consequence of a transfer 
of land by a husband to his wife or 
vice versd, is Invalid as being beyond 
the power of the Parliament of the 
Commonwealth to enact. — Water- 
house v . South Australia Land Tax 
Deputy Federal Comr., [1914] 17 
C. L. R. 605.— AUS. 


s. Inter-State Commission Act to i 
constitute into court — Ultra vires .] — 
Constitution, s. 101, does not authorise 1 
the Parliament of the Commonwealth 
to constitute the Inter-State Com- j 
mission ofc., ^therefore Inter-State Com- 
mission Act, 1912, Part V., is ultra 
vires the Parliament of the Common- 
wealth. — N ew South Wales (State 
ok) v. Commonwealth, etc. (1915), 
20 C. L. R. 64.— AUS. 


U Defence — Powers to fix food 
orices.] — Legislative powers of the 
Commonwealth Parliament conferred 


> 


by Constitution, s. 51 (vi) & (xxxix), 
include a power during a state of 
war to iix within limits of looality the 
highest price which during the con- 
tinuance of tbo war may bo charged 
for breud. — Fahey v. Burvktt (1916), 
21 C. L. R. 433.— AUS. 


a. Powers to forbid en- 

couragement of injury to property .] — 
Unlawful Associations Act, 1910-17, 
s. 4, so far as It makes it an offence 
during the war to encourago tho 
destruction or injury of property, is a 
valid exorcise of the defence power of 
the Commonwealth Parliament con- 
ferred by Constitution, s. 61 (vi) 5c 
(xxxix). — Pankhurst v. Kiernan, 
[1917] 24 C. L. li. 120.— AUS. 


b. Recruiting for service out- 

side Commonwealth .] — Tho power to 
make laws with respect to defence 
conferred by Constitution, s. 51 (vi), 
is not limited to tho making of laws 
with respect to measures of defence 
to be taken within the territorial 
limits of tho Commonwoalth &, there- 
fore, War Precautions Act, 1914-16. 
so far as it deals with the recruiting of 
forces fer service outside Australia, is 
withlu that power. — Sickkrdick v. 
Ashton (1918), 25 C. L. It. 500.— 
AUS. 


o. Powers to legislate as to 

soldiers' repatriation claims.] — Austra- 
lian Soldiers’ Repatriation Aot, 1917- 
18 (s. 19), provides that, 11 Claims 
in respect of moneys advanced by tho 
trustees of the Australian Soldiers’ 
Repatriation Fund or by the Minister 
or a State Repatriation Board or a 
Local Committee shall have the same 
priority with respect to tho payment 
of debts as if the money had been 
advanced by tho Crown *• : — field : 
the sect, is a valid exercise of the power 
conferred on the Commonwealth Parlia- 
ment by Constitution, s. 51 (vi), to 
legislate with regard to defence. — 
A.-G. v. Balding (1920), 27 C. L. R. 
395.— AUS. 


d. Shipping — Foreign & inter- 
state traffic. 1— Constitution, ss. 51 (i) 
& 98, confer upon the Commonwealth 
Parliament power to legislate as to 
navigation Sc shipping so far as con- 
cerns foreign & Inter-State traffic, 52 
in particular to regulate the reciprocal 
rights Sc obligations of those engaged 
In carrying on that traffic by means 
of ships. Therefore : — Held : the Sea- 
men's Compensation Act, 1911. is a 
valid exercise of the legislative power 
of the Commonwealth Parliament. — 
Australian Steamships, Ltd. t>. 
Malcolm, [1914] 19 O. L. R. 298. — 
AUS, 

e. Ships engaged solely on 


commerce of State. ] — Navigation Act, 
1912-20, 5c the schedules thereto & 
the regulations made thereunder as to 
tho manning of Sc accommodation on 
ships, to the extent that they may 
purport to proscribe rules of conduct 
to be observed in respeot of ships 
engaged solely in the domestic trade 
& commerce of a State, are beyond the 
power of the Commonwealth Parlia- 
ment, 5c arc to that extent invalid. — 
Newcastle 5c Hunter River S.S. 
Co. v. A.-G. for Commonwealth 
(1921), 29 O. L. 11. 357.— AUS. 


f. Commonwealth laws not under 
Constitution — Not binding on States. J— 
Laws made by the Commonwealth 
Legislature, but not made under the 
Coustitution of the Commonwealth, 
are not binding upon the ots., judges, 
or people of any State, & should be 
rejected by the cts. 5c Judges of every 
State as invalid whenever any question 
arises as to their validity. — Kingston 
v. Gadd (1901), 27 V. L. U. 417.— 


g. Act conferring federal appellate 
jurisdiction on States .] — Where a ct. 
of a State declines jurisdiction of a 
matter as to whioh it is invosted with 
federal jurisdiction the remedy is by 
recourse to the appellate jurisdiction 
of tbo High Ct. The federal Juris- 
diction which Parliament is by sect. 77 
of tho Constitution authorised to 
confer upon the cts. of tho several 
States. 5c upon fodoral cts. other than 
the High Ct., includes both original 
Sc appellate jurisdiction. Judiciary 
Act, 1903 (s. 39), Is a valid exercise of 
the authority so conferred. 5c under it 
the cts. of the several States have 
federal appellate jurisdiction, as regards 
the matters enumerated In sects. 75 
5c 76 of tho Constitution, to the same 
extent that, 5c subject to the same 
conditions as, under tho State laws 
they have appellate Jurisdiction In 
matters to which the State laws 
apply. — Ah Yick v. Leiimert (1905), 

2 C. L. R. 593.— AUS. 


h. Power to take away right of 
appeal ,J — The Commonwealth Parlia- 
ment has no power to take away either 
by express enactment or by implication 
the right of appeal given by the Order 
in Council of Juno 9, I860.— Re 
Income Tax Acts. Outtrim’s Case 
(1905), 30 V. L. It. 463.— AUS. 

k. Crime — Appeals. ] — J udlcl ary Act, 
1903-20 (s. 39), is a valid exercise 
of the powers conferred upon the 
Commonwealth Parliament, 5c there- 
fore an appeal will lie under it to the 
High Ct. from the decision of a police 
magistrate of a State upon an informa- 
tion charging an offence against 
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Dependencies, 


Sect. 8 . — The legislature: Sub-sect. 4, B. (a) & (6),] 

184. Power to Impose duty from date of 

Minister’s proposal.] — Colonial Sugar Refining 
Co., Ltd. v. Irving, No. 183, ante . 

185. Royal Commission — Power to enforce 
compliance with requisitions — Royal Commissions 
Acts, 1902 (NO. 12), & 1912 (No. 4).]— The above 
Acts are ultra vires the Commonwealth Parliament 
of Australia so far as they purport to enable a 
Royal Commission to enforce compliance with its 
requisitions. — A.-G. for Commonwealth of Aus- 


tralia v. Colonial Sugar Refining Co., Ltd . 
[1914] A. C. 237 ; 83 L. J. P. C. 154 ; 110 L. T. 
707 ; 30 T. L. R. 203, P. C. 

Annotations : — Mentd. John Deere Plow Co. v. Wharton, 
[1915] A. C. 330 ; Bonanza Creek Gold Minins Co. v. It., 
[191ft] 1 A. C. 506. 

186. Trading with enemy — Act restricting 
operations of company carried on for benefit of 
enemy.] — Under Trading with the Enemy Act of the 
Commonwealth of Australia the A.-G. for Australia 
made a declaration that the petitioning co. was 
carried on for the benefit of persons who were of 


Crimes Act, 1914-15. — Losknzo v. 
Caiiey (1921), 29 C. L. It. 243.— AUS. 

l. Power to interfere with State 
legislature — Unless authorised by Con- 
stitution.) — The rule that when a 
State attempts to give to its legislature 
or executive authority & operation, 
which, if valid, would fetter, control, 
or interfere with the free exercise of 
the legislative or executive power of 
the Commonwealth, the attempt, un- 
less expressly authorised by tho 
Constitution, is to that extent Invalid 
Sc inoperative, is reciprocal. It is 
equally true of attempted interference 
by the Commonwealth with the State 
instrumentalities. — Federated Amal- 
gamated Government Railway & 
Tramway Service Assocn. v. New 
South Walks Railway Traffic 
Employees Assoon. (1906), 4 C. L. R. 
483.— AUS. 

m. Regulation of internal trade of 
States. ]— Commonwealth Trade Marks 
Act, 1905, Fart VII., is in substance an 
uttempt to regulate the internal trade 
of the States, not within or in*. Ldental 
to any of the oxpress powers conferred 
on the Parliament to regulate tho 
trade. That part of the Act is there- 
fore ultra vires , & though its provisions, 
if limited to trade & commerce between 
tho States, would be within tho 
competency of tho Commonwealth 
Parliament it 1 h impossible to separate 
that which is within from that which 
Is without tho power, & tho whole is 
invalid.— A. U. for New South Wales 
v. Brewery Employes Union of New 
South Wales (1908), 0 C. L. R. 469.— 
AUS. 

n. Powers as to corporations.] — 
Constitution, e. 51 (xx), does not 
confer on tho Commonwealth Parlia- 
ment power to create corpus., but tho 
power *b limited to legislation as to 
foreign corpus. Sc trading Sc financial 
corpus, created by State law ; tho 
Commonwealth Parliament may pro- 
hibit foreign corpus., etc., from en- 
gaging in trade Sc commerce within a 
State, as distinguished from trade & 
commerce between States or with 
foreign oouutrios, but does not have 
power to control tho operations of 
such corpns. which lawfully engage in 
such trade & commerce. Australian 
Industries Preservation Act, 1906 
(s. 15 B.), Is intra vires tho Common- 
wealth Parliament Sc valid ; sects. 5 
& 8, however, arc ultra vires tho 
Commonwealth Parliament & invalid ; 
they are legislation not with respect to 
corpus, such os those doscribod above, 
but with respect to trade & commerce. 
— Huddart Parker & Co. Pro- 
prietary, Ltd. v. Moorkhead, Apple - 
ton v. Moorehead (1909), 8 C. L. R. 
330.— AUS. 

o. Elections — Federal — Powers to 
regulate.) — Tho Commonwealth Parlia- 
ment has power under the Constitution 
to mako laws regulating federal 
parliamentary elections, & Common- 
wealth Electoral Act, 1902-11 (s. 181), 
Is within tho powers of the Common- 
wealth Parliament to enact. — Smith 
v. OLDHAM (1912), 15 C. L. R. 355. — 
AUS 

p. Consuiracics to defraud Com- 
monwealth — Power to constitute indict- 


able offences. ] — Crimes Act, 1915, which, 
by sect. 2, adds conspiracies to defraud 
the Commonwealth to the conspiracies 
which by Crimes Act, 1914 (s. 86), are 
declared to be Indictable offences, Sc, 
by sect. 3, provides that tho Act is to 
be deemed to have been in force from 
tho date of the commencement of 
Crimes Act, 1914, is a valid exercise of 
tho power of tho Parliament of the 
Commonwealth. — R. v. Kidman, [1915] 
20 C. L. R. 425.— AUS. 

q. Power to legislate for territory 
acquired by Commonwealth.) — The 
power of the Commonwealth Parlia- 
ment conferred by sect. 122 of tho 
Constitution to mako laws for the 
government of a territory, whether 
that power is exercised directly or 
through a subordinate Legislature, is 
not restricted by tho provision in 
Constitution, s. 80, that the trial on 
indictment of any offence against any 
law of tho Commonwealth shall bo by 
jury. — R. v . Beknasooni, 11915] 19 
C. L. It. 629.— AUS. 

r. Customs.] — Customs Act, 1901- 
1910 (s. 152), was a vadid oxorciso of 
the power conferred by Constitution, 
b. 51 (ii) Sc (xxxix). — Cukbpin v. 
Co LAO Co -OPERATIVE FARMERS, LTD. 
(1916), 21 C. L. R. 205.— AUS. 

8. Conciliation cP Arbitration Act, 
1904 — Whether ultra vires Constitution.] 
— Commonwealth Conciliation & Arbn. 
Act, 1904, in respect of tho registration 
of associiB. as organisations particularly 
In so far as they permit the registration 
of an assocn. of employers or employees 
in an industry in one state only. Sc 
provide for tho incorporation of 
organisations when registered are valid 
as being incidental to the power con- 
ferred on the Commonwealth Parlia- 
ment by sect. 51 (xxxv) of the Con- 
stitution. — Jumbunna Coal Mine t\ 
Victorian Coal Miner’s Assocn. 
(1908), 6 C. L. R. 309.— AUS. 

t, ,] — Commonwealth Con- 

ciliation Sc Arbitration Act, 1904-1915 

s. 21 aa), is a valid 0 x 01*0100 of tho 
ogislativo power of the Parliament 
of the Commonwealth. — Federated 
Engine Driver** & Firemen’s Assocn. 
of Australasia v. Colonial Sugar 
Refining Co., Ltd. (1916), 22 C. L. R. 
103.— AUS. 

a. ,] — Waterside Work- 

ers Federation v. Alexander (1918), 
25 C. L. R. 434.— AUS. 

b. iAind Assessment Act, 1910- 

14, 29 — Whether repugnant to 

Colonial Iaiws Validity Act , 1865 

(c. 63).] — Land Assessment Act, 1910- 
14, 8. 29, in so far as it purports to 
imposo land tax upon leasehold 
estates in Crown lands, is not invalid 
(1) under the Colonial Laws Validity 
Act, 1865 (c. 63), as being repugnant 
to the Imperial Acts which confer 
upon the Legislatures of the several 
States powers of legislation with 
respect to waste lands of the Crown in 
those States respectively : (2) under 
sect. 114 of the Constitution, as 
imposing a tax upon State property ; 
(3) as being not a law imposing taxa- 
tion but a Law as to tho control & 
management of Crown lands in the 
several States.— Queensland A.-G. r. 


Commonwealth A.-G. (1915), 20 

C. L. R. 148.— AUS. 

c. Prohibition of strikes.) — The pro- 
hibition in Commonwealth Concili- 
ation Sc Arbitration Act, 1904-15 (s. 6 
(1)), against doing anything in the 
nature of a '’lock-out” or “strike” 
as those terms are doflned in sect. 4, 
is within the legislative powers of tho 
Parliament of the Commonwealth 
conferred by Constitution, s. 51 
(xxxv) & (xxxix). — Stemt 17. Austra- 
lian Glass Manufacturers Co., Ltd. 
(1917), 23 C. L. It. 226.— AUS. 

d. Service & execution of writs .) — 
The power conferred by Constitution, 
s. 51 (xxiv), on tho Commonwealth 
Parliament to make laws with respect 
to tho service &. execution throughout 
tho Commonwealth of the civil process 
Sc the judgments of the ets. of the 
States extends to the extra -territorial 
operation of writs of summons issued 
by such cts. when served. It is 
incidental to tho execution of that 
power that a deft, should be enabled 
to Seek for & obtain from pltf. security 
for tho costs of an action instituted 
by a writ to which extra-territorial 
operation is so given. Parliament has 
power under Constitution, s. 76 (ii), to 
confer upon the High Ct. original 
jurisdiction to determine judicially the 
propriety of ordering such security to 
be given & under sect. 77 (ill) to invest 
tho cts. of tho States with similar 
Federal Jurisdiction. — McGlkw v. New 
South Wales Malting Co., Ltd. 
(1918), 25 C. L. R. 416— AUS. 

e. Municipal corporations — Main- 
tenance , etc., of streets — Powers of 
Commonwealth to legislate as to .) — 
Municipal corpus, established under 
State laws are not, with regard to the 
making, maintenance, control, & light- 
ing of public streets, instrumentalities 
of State government, &, therefore, are 
not, in respect of such operations, 
exempt from Commonwealth legisla- 
tion under Constitution, s. 51 (xxxv). 

* — Federated Municipal & Shire 
Council’s Employees Union, etc. 1?. 
Melbourne (Lord Mayor, etc.) 
(1918-19), 20 C. L. R. 508.— AUS. 

f. Protection of Commonwealth pro- 
perty — By imposing criminal sanc- 
tion.) — The general power of the 
Federal Parliament includes a right 
to make laws with a criminal sanction 
for the protection of the property of 
the Commonwealth, even though that 
property might bo more or less effec- 
tively protected by State law, & Federal 
Crimes Act, 1914 (s. 3), which makes it 
uu offence against the Commonwealth 
to aid, abet, counsel, procure or be 
knowingly concerned in the commission 
of any offence, is ft valid exercise of 
that power. — R. t?. Dolan, R. ©. 
SciHFFMANN, [1919] V. L. R. 55. — 
AUS. 

g. Naturalisation. ] — Naturalisation 
Act, 1903-1917 (s. 11), is a law re- 
lating to naturalisation. Sc is therefore 
within the power conferred upon the 
Parliament of the Commonwealth by 
Constitution, s. 51 (xix). — Meyer v. 
Poynton ,(1920), 27 C. L. R. 436.-— 
AUS. 

h. Questions as to validity of Com- 
monwealth legislation — No power to give 
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SL enemy nationality. Petitioners’ affairs were thus 
r brought to a standstill, & they brought an action 
I against the Commonwealth & the A.-G. in the 
I High Ct. of Australia alleging that the Act was 
| ultra vires & denying that they were under enemy 
f influence or control. Defts. demurred, & the 
: High Ct. allowed the demurrer : — Held : leave 
' to appeal to His Majesty In Council would not be 
granted.— Welsbach Light Co. of Australasia, 
Ltd. v. Commonwealth of Australia & A.-G. 
for Australia (1917), 33 T. L. R. / 382, P. C. 

(b) State Legislature. 

187. Banking companies — Personal liability of 
chairman.] — By an Act of the colonial legislature 
of New South Wales, it was provided that a bank- 
ing co. should sue & be sued in the name of its 
chairman, & that execution on any judgment 
against the co. might be issued against the property 
of any member for the time being, in like manner 
as if such judgment had been obtained against 
such member personally. In assumpsit against 
a member of the co. on a judgment obtained in 
the colony against the chairman : — Held : there 
was nothing repugnant to the Law of England, 
or to natural justice, in enacting that actions on 
contracts made by the co. in tiie colony, instead 
of being brought against the shareholders in- 
dividually, should be brought against the chairman 
whom they had appointed to represent them. — 
Bank of Australasia v. Nias (1851), 16 Q. JL 
717 ; 20 L. J. Q. B. 284 ; 10 L. T O. S. 483 ; 

I 15 Jur. 967 ; 117 E. It. 1055. 

Annotations: — Mentd. Thompson v. liell (1854), 3 E. 8c B. 
•23(5 ; Kcl8u.ll v. Marshall (1858), l C. B. N . S. 241 ; llcimorM 
v. Druco (1857), 23 Bcav. 145 ; Barber v. Lamb (1800); 
8 C. B N. S. 95 ; Costrique v. Behrens (1861), 3 E. 8c E. 
709 ; Lang v. Curve* (1802), 15 Moo. P. C. C. 389 ; Philpott 
v. Adams (1802), 7 H. 8t N. 888 ; Scott ». RllkingUm 
(1802), 2 B. & S. 11 ; Simpson v. Fog o (1803), 1 Horn. Nl 
M. 195 : Vauquclin r. Bouurd (1803), 15 C. B. N. H. 341 ; 
Godard »\ Gray (1870), L. It. 0 Q. B 139 ; Ellis v. M* Henry 
(1871), L. It. 6 C. P. 228 ; Oclisenbein v. PapWier (1873). 


8 Ch. App. 695 ; Copin v. Adamson, Copin v. Straohan 

(1874), L. R. 9 Kxch. 345 ; Abouioff ». Oppenheimer 

(1882), 10 Q. B. D. 295 ; Voinet v. Barrett (1885), Cab. & 

El. 554 ; Re Trufort, Trafford v . Blano (1887), 36 Ch. D. 

600 ; Vadala t>. Lawes (1890), 25 Q. B. D. 310 ; Risdon 

Iron 8c Locomotive Works v. Furness, [1906] 1 K. B. 49 ; 

Robinson v. Fenuer, [1913] 3 K. B. 835. 

188. Customs regulation — Powers of Governor.] 

— Powell v . Apollo Candle Co., No. 04, ante . 

189. Power to repeal English statutes — Slander 
— Statute of Limitations.] — The Legislature of New 
South Wales had power to repeal the abovo 
statute & had impliedly done so by 11 Viet. (No. 
13), s. 1, which, according to its true construction, 
placed an action for words spoken upon the same 
footing as regards costs & other matters as an action 
for written slander. — Harris v . Davies (1885), 
10 App. Cas. 279 ; 54 L. J. P. C. 15 ; 53 L. T. 601, 
P. C. 

190. Insolvency — Priority of Crown debt — 
Whether prerogative ousted.] — lie Oriental Bank 
Corpn. (No. 2), No. 19, ante. 

191. Vacating of seats of legislative councillors — 
Failure to give attendance without permission for 
two successive seasons — Absence during three 
sessions — Permission obtained for a year.] — 
Where a statute provided that “ if any legislative 
councillor shall for two successive sessions fail 
to give his attendance, without permission, his 
seat shall thereby become vacant ” ; & a councillor 
absented himself during the whole of three sessions, 
having previously obtained permission for a year, 
which period of time in the event covered tho whole 
of the first & part of the second session : — Held : 
his seat was vacated ; the permission did not 
cover two successive sessions. — A.-G. of Queens- 
land v. Gibbon (1887), 12 App. Cas. 442 ; 50 
L. J. P. C. 04 ; 50 L. T. 239 ; 3 T. L. It. 391, P. C. 

192. Provision of Act inconsistent with con- 
stitution — Not within express restriction Imposed 
by Order in Council.] — The Legislature of Queens- 
land has power to include in an Act a provision 


High Court final jurisdiction as to . J 
— Judiciary Act, 1903-20, Part XII., 
wbicli purports by sect. 88 to give the 
High Ct. jurisdiction to “ hear 8c 
determine ” uny question referred to 
it by the Governor-General as to the 
validity ol any enactment of the 
Commonwealth Parliament, & by 
sect. 93 to make the determination 
" final & conclusive & not subject to 
any appeal ” is not a valid exercise of 
the legislative power conferred on the 
Parliament by tho Constitution. — 
Re Judiciary (1921). 29 C. L It. 257.— 
AUS. 

k. Treaty of Peace Act, 1919.1 — 
Treaty of Peace Act, 1919 is within the 
legislative power of the Commonwealth 
Parliament, & reg. 20 of the Treaty of 
Peace Regulations is authorised by 
Beet. 2 of thut Act, both so far as it 
purports to re-enact the provisions of 
Treaty of Peace, Part X., & so far as 
it purports to provide machinery for 
enforcing these provisions within the 
Commonwealth. — R oche v. Kron- 
h rimer (1921), 29 C. L. R. 329. — AUS. 

PART II. SECT. 3, SUB-SECT. 4.— 
B. (b). 

l. Power to decide qualification for 
membership of provincial legislature. ] 
— Act No. 128 is an Act altering the 
qualification of members of the 
Victoria Legislative Assembly within 
Constitution Act, s. 61, 8c did not 
require the concurrence of an absolute 
majority of the Couucil 8c Assembly 
on ita second 8c third readings nor 
require to be reserved for the significa- 
tion of H.M.’s pleasure thereon. — 
Kenny «>. Chapman (1861), 1 W. 8c W. 
93.— AUS. 

J. — VOL. XVII. 


x Bremen (1906), 4 C. L. R. 395. — 

AUS. 

q. Corporation lands —Dedication to 
church rf; schools. J — Church 8c School 
Lauds Dedication Act, 1880, 8c tho Act 
of 1887, af tho dates of their respective 
enactment wore inlra vires of tne 
Legislature of Now South Wales, 5c 
are binding upon the Crown, 8c all 
boneficiaries under tho letters patent 
or chatter of incorporation dated 
Mar. 9, 1826, constituting the Trustees 
of tho Clergy 8c School Lands in the 
Colony of Now South Wales. — A.-G. v. 
Williams (1907), 7 S. R. N. S. W. 
826. — AUS. 

r. Taxation— Salaries of judges.] — • 
A State law imposing a tax generally 
upon tho income of cadi citizen of the 
State to tho extent of the gen oral 
balance of ids income, after allowing 
for all sources of revenue 8c all lawful 
deductions, is nob incoiisistont with tho 
provision in tho Queensland Constitu- 
tion Act, 1867. that such salaries os 
are settled by law upon tho judges of 
tho Supreme Ct. for the time being shall 
in all time coining be paid 8c payable 
to every judge for the time being so 
long as the patents or commissions of 
any of them respectively shall continue 
In force. — Cooper v. Income Tax 
Comb. (1907), 4 C. L. R. 130b— AUS. 

t. Power to interfere with inter - 
Stale trade. 1— 1 The law of a State which, 
for a licence authorising the sale of 
wine manufactured from fruit grown 
in any other State, requires a greater 
fee to be paid tfian for a licence 
authorising the sale of wine manu- 
factured from fruit grown In the first- 
mentioned State is contrary to the 
a a. 


m. Power to define parliamentary 
privilege. y — Act 20 Viet. No. 1 is an 
express exercise of the power given by 
Constitution Act, s. 35. us to par- 
liamentary privilege, & is a duo exerciso 
of the power thereby given “ to define ” 
such privilege. — -Dill v. Murphy 
(1862). 1 W. 8c VV. 342.— AUS. 

n. Power to send criminals in cus- 
tody to another colony. J — Tho Legisla- 
ture of a colony may authorise tne 
exclusion from Its territory of a person 
charged with an offence in another 
colony, or his detention ; or he may 
bo punished unless he leaves tho 
territory ; but it cannot authorise the 
sending of him in custody out of Its 
territory into another colony.— Ray 
c. McMaoun (1875), 1 V. L. R. 274.— 


o. Power to interfere with Com - 
monwralth legislature. 1 — If a stato 
attempts to give its legislative or execu- 
tive authority an operation which, if 
valid, would interrero to any, tho 
smallest, extent, with the free exercise 
of tho legislative or executive power 
of the Commonwealth, tho attempt 
unless expressly authorised by the 
Constitution is invalid & inoperative. — 
D’Emdkn v. Redder (1904), 1 C. L. It. 


p. Aliens — Exclusion of.] — This is 
ati attribute of sovereignty that every 
State is entitled to decide what aliens 
shall or shall not become members of 
its community. The right of a nation 
to expel or deport foreigners from the 
country is as unqualified & undeniable 
as the right to exclude tiiem from 
entering tne country, whether they are 
alien friends or enemies. — R obtklmkh 
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Dependencies. 


Sect . 3 . — The legislature: Sub-sect . 4, B. (6), C., 2>. 
<fc Jg. ffecf. 4 : S u b-sec t . 1 , .4. <fc B.] 

not within the express restrictions contained in 
the Ord. in Council of June 0, 1859, but incon- 
sistent with a term of the constitution of Queens- 
land, contained in that Order & in the Constitution 
Act, 1910, without first amending the term in 
question under the powers of amendment given 
to it. 

The Governor in Council, by a commission re- 
citing Industrial Arbn. Act, 1910 (No. 16, Queens- 
land), s. 6, ss. 6, appointed applt., who was a 
judge, & the president, of the Ct. of Industrial 
Arbn. to be a judge of the Supreme Ct. “ during 
good behaviour.” By the Ord. in Council of 1859, 
clause 22, & the Constitution Act of 1807 (No. 38, 
Queensland), s. 15, the period during which judges 
of the Supreme Ct. were to hold office was limited 
only by being during good behaviour : — Held : 
the Legislature of Queensland had power, both 
under the Colonial Laws Validity Act, 1865 
(c. 03), s. 5, & apart therefrom, to authorise the 
appointment of a judge of the Supreme Ct. for a 
limited period. — McCawley v. R., [1920] A. 0. 
091 ; 89 L. J. P. C. 130 ; 123 L. T. 177 ; 36 T. L. R. 
387, P. C. 

193. Power to authorise appointment of judge 
for limited period.] — McCawley v. R., No. 192, 
ante. 

C . New Zealand . 

194. Power to authorise proceedings against 
absentees.] — Ashbury v. Ellis, No. 69, ante. 

D. South Africa. 

195. Cape of Good Hope — Ordinances of 
Governor & Court of Policy.] — Van Breda v. Sil- 
BERBAUER, No. 274, post. 

190. Transvaal — Levy of municipal rates — 


Provision against liability on lessee.] — Ordinance 
No. 1 of 1900 of the Transvaal Province by sect. 12 
purports to invalidate any contract, existing or 
thereafter entered into, whereby the person 
primarily liable to pay a municipal rate made under 
that ordinance seeks to throw the liability for it 
on to a lessee, from or subsequently to himself, 
of the rated property : — Held : the power to make 
ordinances with regard to municipal institutions 
given to a Provincial Council by South Africa Act, 
1909 (c. 9), s. 85, head (vi.), includes the power to 
make an ordinance for levying rates & for providing 
on whom the ultimate burden of them should fall, 
& in so doing to deal with existing contracts. — 
Marshall’s Township Syndicate, Ltd. v . 
Johannesburg Consolidated Investment Co., 
Ltd., [1920] A. 0. 420 ; 89 L. J. P. C. 57 ; 122 
L. T. 634, P. C. 

E. India. 

197. Act excluding jurisdiction of High Court — 
Whether inconsistent with Indian High Court Act, 
1801 (c. 104).] — Act No. XXII. of 1809 of the 
Indian Legislature, which excludes the jurisdiction 
of the High Ct. within certain specified districts, 
is not inconsistent with the Indian High Cts. Act, 
1861 (c. 104), or with the charter of the High Ct., & 
is in its general scope within the legislative power 
of the Governor- General in Council. Sect. 9 of 
that Act, which confers upon the Lieutenant- 
Governor of Bengal the power to determine whether 
the Act, or any part of it, shall be applied in a 
certain district, is conditional legislation, & not a 
delegation of legislative power. When plenary 
powers of legislation exist as to particular subjects, 
whether in an Imperial or in a provincial legis- 
lature, they may be well exercised, either abso- 
lutely or conditionally ; in the latter case leaving 
to the discretion of some external authority the 
time & manner of carrying its legislation into 


S ro visions of sect. 02 of tlie Couatitu- 
on, & is, to the extent of at least the 
difference between the fees so required 
to be paid, invalid. — Fox v. Robbins 
(1900), 8 C. L. It. 115. — AUS. 

t. .] — So far as Meat Supply 

for Imperial Uses Aot, 1915 (s. 5) (1), 
purports to authorise the Govt, of 
New South Wales to prevent the 
export of stock by the owners thereof 
from that State to another State* It is 
an interference with inter-Htatc trade 
& commerce, 6c is therefore invalid os 
being an infringement of Constitution, 
sect. 92. — Fouarrr, Jones 6c Go., Ltd, 
v. New South Walks State (1916), 
21 C. L. R. 367. — AUS. 

a. Reputation of sale of liquor.] — 
A State 1ms full authority to make 
laws for the eontrol of the sale of 
liquor whether to be supplied from 
outside that State or not, & such 
authority is not an interference with 
Constitution, s. 92. — Conlan v. Watts 
(1911), I Tas. L. R. 40. — AUS. 

b. Meat Supply for Imperial Uses 
Act , 1914 — ft hethcr intra vires.] — 
Meat Supply lor Imperial Uses Act, 
1914, is tnfro vires the Parliament of 
Queensland, & authorises the Govt, of 
Queensland to prevent the owner of 
fat cattle from selling or dealing with 
them. The main object of the Act is 
to eeeure a certain food supply to the 
Imperial Govt, lor its use w time of 
war, Sc the effect upon inter-titate 
trade is incidental Sc does not render 
the legislation invalid. — Duncan v. 
Queensland State (1916), 22 C. L. XL 
666.— AUS. 

o. No pouw to abolish legislative 
Assembly .} — Power to abolish the 
Legislative Council can only oome 
from the same source as the power to 


create it, & it is not witldu the power 
of the Legislature of Queensland. — 
Taylor v. A.G., [1917J St. It. Qd. 
208 ; Q. W. N. 34. — AUS. 


& is not confined to maintaining a 
force within the territorial limits of 
New Zealand. — S bmpi.e v. O’Donovan, 
[1917] N. Z. L. R. 273.— N.Z. 


PART II. SECT. 3, SUB-SECT. 4.— C. 


PART II. SECT. 3, SUB-SECT. 4.— D. 


d. Power to authorise detention on 
high seas.] — The Parliament of New 
Zealand can legislate only for the 
peace, order, 6c good government of 
the colony within the limits of the 
colouy. The purpose of Foreign 
Offenders Apprehension Act, 1863, is 
to authorise the deportation of persons 
charged with indictable misdemeanours 
in other colonies. Such a deportation 
involves detention on the high seas, 
which the New Zealand Legislature 
cannot authorise. — Re Gleich (1879), 
O. B. & F. 39.— N.Z. 

9. Power to deal with crime outside 
territory.] — Crimes Act, 1908, s. 
224 (1) (a), which defines the offence 
of bigamy as “ the act of a person, who 
being married, goes through a form of 
marriage with any other person in any 
part of the world,” is beyond the power 
of the New Zealand Parliament in so 
far as it purports to deal with crime 
beyond the territorial limits of the 
Dominion. — R. v. Jackson, [1919] 
N. Z. L. R. 607.— N.Z. 

f. Land <£ Income Assessment Amend- 
ment Act , 1912, 8 . 6 — Whether ultra 
vires.] — Chambers Sc Son, Ltd. v. 
Taxes Comr. (1910), 35 N. Z. L. R. 
617.— N.Z. 

g. Defence — Power to provide for.] 
— The power conferred on the New 
Zealand Parliament by Constitution 
Act, b. 72, ” to pass laws for the peace, 
order. Sc good government of New 
Zealand,” includes the power to pro- 
vide for the defence of New Zealand, 


h. Transvaal — Direct tax on profits — 
Production of gold .] — The Transvaal 
Provincial Ordinance 14 of 1918 which 
imposes a direct tax upon the profits 
derived from the production of gold is 
intra vires of the Provincial Council 
under South Africa Aot, s. 85 (1), & is 
not invalidated by the provisions of 
the Financial Relations Act (c. 10). — 
New Moddkrfontein Gold Mining 
Co. v. Transvaal Provincial Admini- 
stration (1919), App. D., 367. — S. AF. 

k. Natal — Apprehension of offenders 
— Whether ultra vires Colonial Laws 
Validity Act , 1865 (c. 63).}— Patel v. 
A.-G. (1917), 38 N. L. R. 1.-H3. AF. 


PART II. SECT. 3, SUB-SECT. 4.— E. 

1« Power to limit time for execu- 
tion of decrees .] — The Legislature of 
this country has no power to pass any 
law limiting the period during which 
decrees of H.M. in Council may be 
executed. — Mussi Anandamayi Dasi 
v . Purna Chandra Roy (1866), 
B. L. R. Sup. Vol. 506 ; 6 W. R. 69.— 
IND. 


m. Cession of territory .] — The 
power to cede territory was not one 
of the powers to which the Secretary of 
State for India in Council succeeded 
under 21 Sc 22 Viet. c. 106, when the 
Govt, of .India was by that statute 
transferred to Her Majesty, inasmuch 
as such a power was not possessed by 
the East India Co. The Indian Legis- 
lature cannot make. Sc the Grown 
cannot sanction a law having for Its 
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effect, as also the area over which it is to extend.- 
R. v. Burah (1878), 3 App. Cas. 889, P. C. 


Annotations RehL Russell v. R. (1882), 7 App. Cas. 829 ; 
Powell v. Apollo Candle Co. (1885), 10 App. Cas. 282 ; 
Bugga v. King-Emperor (1920), 36 T. L. R. 340. 

198. Power conferred on Lieutenant-Governor 
to determine application of Act to districts — 
Whether delegation of legislation.] — R. v. Burah, 


No. 197, ante • 

199. Act debarring Civil Court from entertaining 
claim against government — Whether ultra vires.] — 
The Govt, of India cannot by legislation take away 
the right to proceed against it in a Civil Ct. in 
respect of any right over land. — Secretary op 
State for India in Council v. Moment (1912), 
29 T. L. R. 140, P. C. 


Sect. 4.— THE JUDICIAL POWER. 

Sub-sect. 1. — Judicial Officers. 

A . Appointment . 

See Constitutional Law, Vol. XI., p. 515, 
Nos. 105-167 ; Courts, Vol. XVI., p. 128, Nos. 
267, 258. 

Judicial Officers of Channel Islands .]— See 

Part X., Sect. 4, post. 

200. Appointment by Governor — Additional 
Judges of Supreme Court of New Zealand— Limita- 
tion of power of appointment — Whether affected by 
1882 Act.] — Supreme Court Judges Act, 1858 
(s. 2), provided that the Supreme Ct. of New 
Zealand should consist of one judge, to be appointed 
in the name & on behalf of Her Majesty, who 
should be called the Chief Justice, & of such other' 
judges as His Excellency, in the name & on behalf 
of Her Majesty, should from time to time appoint : 
— Held : this section could only be construed 
consistently with other parts of the Act in particular 
sect. 0, as vesting in the Governor the appointment 
of judges to whom an ascertained salary was 
payable by law at the time of their appointment ; 
& the Act of 1882 did not affect this limitation of 
the Governor’s power of appointment. — B uckley 
v. Edwards, [1892] A. C. 387 ; 61 L. J. P. C. 04 ; 
66 L. T. 833 ; 8 T. L. R. 587, P. C. 

201. Sierra Leone — Death of deputy judge ap- 
pointed by Chief Justice — Further appointment in 
absence of Chief Justice.] — The Chief Justice of the 
Vice- Admiralty Ct. of Sierra Leone went on leave, 
after duly appointing a deputy, who died. There- 
upon her Majesty’s advocate, being Chief Justice 
in the colony during the absence of the Chief 
Justice, with the concurrence of the acting 
governor, appointed N. to be deputy judge : — Held : 
N. was duly appointed. — Rolet v. R. (1866), L. R. 
1 P. C. 198 ; 4 Moo. P. C. C. N. S. 41 ; 12 Jur. N. 8. 
715 ; 15 W. R. 233 ; 16 E. R. 232, P. C. 

B. Removal . 

202. Powers of Governor & Council — 22 Geo. 3, 
c. 75 — Neglect or misbehaviour.]— 22 Geo. 3, c. 75, 


empowering the Governor & Council, of a colony 
or plantation, to amove persons holding patent 
offices, for neglect or misbehaviour, includes 
judicial offences. The Governor & Council of 
New South Wales, having amoved a judge, without 
giving him notice, or affording him an opportunity 
of answering the charges brought against him, 
& upon which the order of amotion was founded s — 
Held : such order was illegal, & would bo reversed. 
— Willis v. Gipps (1846), 5 Moo. P. C. C. 379 ; 
6 State Tr. N. S. 311 ; 13 E. R. 536, P. C. 

Annotation : — Retd. Montagu t». Van Dloman’s Land (1849), 

6 Moo. P. C. C. 488. 

203. .] — Montagu v . Van Die- 

man’s Land (Likut.-Govr. of), No. 48, ante . 

204. Right of judge to notice of a motion — 

& opportunity of defence.] — W illis v. Gipps, No. 
202, ante . 

205. Suspension of Recorder — Natal.] — An 

order of suspension from the office of Recorder 
of the District of Natal, made by the Lieutenant- 
Governor & Executive Council of that district, 
under the powers of Ordinance, No. 14, of 1846, 
for alleged misconduct as a judge, founded upon 
charges of having permitted an affidavit reflecting 
upon the personal character of the Lieutenant- 
Governor of the Colony to be reformed, instead of 
rejecting it altogether, or treating it as a contempt 
of ct., & for allowing private feelings to inter- 
fere with the administration of justice, was held 
to be unfounded & frivolous, & ordered to be 
rescinded. 

The Judicial Committee, in reversing such order, 
advised the Crown that the salary attached to 
applt.’s office of Recorder should be paid to him 
as if no order of suspension had been made. — 
Cloete v . R. (1854), 8 Moo. P. C. C. 484 ; 8 State 
Tr. N. S. 1084 : 14 E. R. 184, P. C. 

206. Memorial to Crown in Council — By House 
of Assembly — Effect of delay in complaint.] — On 
a memorial, presented to the Queen in Council, 
by the House of Assembly of the Island of Grenada, 
complaining of the judicial conduct of the Chief 
Justice of that island, as illegal & oppressive, 
it appeared from the evidence, that during the 
fourteen years in which the Chief Justice had held 
office, lie had displayed on the Bench, several 
instances of intemperate, & in some cases illegal, 
conduct, but these acts were committed many years 
before the presentation of the memorial, without 
any complaint at the time of the Chief Justice’s 
misconduct. In these circumstances, the Judicial 
Committee reported to the Crown, that, having 
regard to the length of time which had elapsed 
since all the acts complained of, they could not, 
sitting judicially, advise the Crown to remove the 
Chief Justice for misconduct . — Re Grenada 
(Representatives, etc.) & Sanderson (1847), 
6 Moo. P. C. C. 38 ; 6 State Tr. N. S. 1108 ; 8 
L. T. O. S. 529 ; 13 E. R. 596, P. C. 

See, also, Constitutional Law, Vol. XI., 
p. 607, Nos. 91-03 et aeq. 


object the dismemberment of the State 
in times of peace, as such a law must 
of necessity affect the authority of 
Parliament & those unwritten laws Sc 
constitutions of the United States of 
Great Britain Sc Ireland, whereon 
depends the allegiance of persons to 
the Crown of the United Kingdom. — 
DAmodar Gordhan v . Ganrsh 
PevrAm (1873), li) Bom. 37.— IND. 

n. Power to prohibit procession* <£• 
assemblies .] — The Indian Legislature 
is competent to make police regulations 
to prohibit processions or public 


assemblies, in the interests of public 
t*** & — Leakat Hossain V. 

It. (1913), I. L. R. 40 Calc. 470.— IND. 


PART II. SECT. 4, SUB-SECT. 1.— A. 

o. Appointment by Governor -General 
~ Under special Ad — Industrial Arbi- 
Ad, 1916 (Od.).J — Industrial 
Arbitration Act, 1916, s. 2, directs the 
Governor in Council by commission 
to appoint a Judge or Judges of that 
Ct., one of whom Is to be designated the 
President, Sc notwithstanding the pro* 


visions of any Act limiting the number 
of Judges of the Supreme Ct. the 
Governor in Council may appoint the 
President ... to be a Judge of the 
Supreme Ct. — MoCawlky v. It. (1918), 
26 C. L. li. 9.— A US. 

p. Appointment of additional puisne 
judge. J — It is competent to the Crown 
to appoint bv means of its Letters 
Patent a sixth puisne Judge to the 
High Ct. of the North Western Province. 
— R. v . Ghvre (1914), I. L. R. 86 All. 
168.— IND. 


a a 9 * 
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Sect . 4. — The judicial power : Sub-sect. 1 , C. / sub- 
sect. 2, A., B., C M ZX <fr ff.] 

C. Powers and Responsibilities. 

207. Power of Chief Justice to alter practice of 
eourt — Not without consent of Assistant Justices — 
Supreme Court of Grenada.! — The Chief Justice of 
the Supreme Ct. of Grenada has no power, alone, 
& without the consent of the Assistant Justices, to 
issue a rule whereby the practice of the ct. is 
altered. Two rules of ct. made by the Chief 
Justice prohibiting the Assistant Justices from 
doing any act in Chambers except in the absence 
from the Island or illness of the Chief Justice : — 
Held : to be illegal, & ordered to be rescinded. — 
Re Wells (1840), 3 Moo. P. C. C. 216 ; 13 E. R. 
92 ; sub nom. Re Wells* Petition, 4 Jur. 597, 
P. C. 

208. No liability for acts done in judicial capacity 
— Unless done with knowledge of defect of juris- 
diction — Onus of proof as to knowledge — Protection 
of provincial magistrates in India.] — East India 
Company Act, 1781 (c. 70), s. 24, protecting 
provincial magistrates in India from actions for 
any wrong or Injury done by them in the exercise 
of their judicial offices, does not confer unlimited 
protection, but places them on the same footing 
as those of English cts. of a similar jurisdiction, 
& only gives them an exemption from liability 
when acting bond fide in cases in which they have 
mistakenly acted without jurisdiction. Trespass 

■ will not lie against a judge for acting judicially, 
but without jurisdiction, unless he knew, or had 
the means of knowing, of the defect of jurisdiction, 
, & it lies upon pltf. in every such case, to prove 

that fact. — C aldek v. Halket (1840), 3 Moo. 
P. C. C. 28 ; 2 Moo. Ind. App. 293 ; 4 State Tin 
N. S. 481 ; 13 E. R. 12. 

Annotations : — Apld. Pease t>. Chaytor (1863), 3 13. & S. 620. 

Reid. Kemp r. N eville (1861), 10 C. 13. N. S. 523. K. v. 

Williams (I860). 15 L. T. 290. Mentd. Ryalls e. 11. (1819). 

18 L. J. M. C. 69 ; .Sinclair v. Broughton & Indian Govern- 
ment (1882), 47 L. T. 170. 

209. Dismissal of vexatious action without 

proof — Judge acting within jurisdiction — Consular 
Court of Madagascar.] — Under an Order in Council, 
dated Eeb. 4, 1869, the Consular Ct. of Madagascar 
was vested with plenary civil jurisdiction over all 
British subjects within its limits, thougli it was not 
created in the sense of English law a Ct. of Record : 
— Held : applt. whilst sitting & acting as a judge 
of the Consular Ct., was entitled to the same 
degree of protection which is accorded by the law 
of England to the judge of a Ct. of Record ; k 
an action for damages would not lie against him 


for dismissing without proof, an action which he 
held to be vexatious, for however inadequate his 
reasons for such holding might be, such dismissal 
was within his jurisdiction. — H aggard v. Pelicier 
Freres, [1892] A. C. 61 ; 61 L. J. P. C. 19 ; 65 
L. T. 769 ; 8 T. L. R. 130, P. C. 

Annotations : — Reid. Anderson v. Gorrie, [1895] 1 Q. B. 663 ; 

Logan v. Bank of Scotland (1905), 94 L. T. 153 ; Everett 

v. Griffiths, [1921] 1 A. C. 631. 

As to Consular Cts. generally, see Courts, 
Vol. XVI., p. 190, Nos. 950 et seq. 

210. Though acts malicious & oppressive — 

Judge of Supreme Court of colony.] — No action 
lies against a judge of the Supreme Ct. of a colony 
in respect of any act done by him in his judicial 
capacity, even though he acted oppressively & 
maliciously, to the prejudice of pltf. & to the per- 
version of justice. — Anderson v. Gorrie, [1895] 
1 Q. B. 668 ; 71 L. T. 382 ; 10 T. L. R. 660 ; 
14 R. 79, C. A. 

Annotation : — Reid. Everett v. Griffiths, [1921] 1 A. C. 631. 

211. Liability for acts done In assumed judicial 
capacity — Persons acting as judges under irregular 
commissions — Royal Court of St. Lucia.] — Gahan 
v . Lafitte (1842), 3 Moo. P. C. C. 382 ; 4 State 
Tr. N. S. 1380 ; 6 Jur. 841 ; 13 E. R. 155, P. C. 

See , further , Public Authorities & Public 
Officers. 


Sub-sect. 2. — Jurisdiction of Colonial Courts. 

A . In General. 

212. Power to deal with matters within juris- 
diction.] — Pltf., a domiciled colonial subject, 
against whom judgment had been recovered in 
the colonial ct., took the benellt of the laws in 
force in the colony for the relief of insolvents. He 
subsequently desired to appeal to the Privy Council 
against the judgment, but his assignee refused to 
allow liis name to be used for that purpose. The 
assignee having come over to this country, pltf. 
filed a bill against him, praying that the assignee 
might be ordered to allow his name to be used for 
the purpose of an appeal. On demurrer : — Held : 
the colonial ct. was the proper jurisdiction, & as 
pltf. hud not shown that he was without remedy 
there, the demurrer must be allowed. — Smith v. 
Moffatt (1865), L. R. 1 Eq. 397 ; 35 L. J. Ch. 
219 ; 11 L. T. 323 ; 12 Jur. N. S. 22 ; 14 W. R. 
242. 

213. Act of Governor — Determination whether 
within his power.] — Musgrave v. Pulido, No. 22, 
ante . 
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212 i. Power to deal with matters 
within jurisdiction .) — The supreme ct. 
of British Columbia is clothed with all 
the powers Sc jurisdiction, civil & 
criminal, necessary or essential to the 
full & perfect administration of justice, 
civil or criminal, in the province ; 
powers as full 8: ample as those known 
to the common law 8c possessed by the 
superior cts. of England . — lie Sproulk 
(1886), 12 S. C. R. 140.— CAN. 

212 il. Cannot be revoked by pro- 

vincial legislature .) — An Ontario co. 
resisted the imposition of a iieenoe fee 
for “ doing business in the City of 
Halifax " Sc a case was stated 6c 
submitted to the Supreme Ct. of 
Nova Scotia for an opinion as to such 
liability. On appea' from the decision 
of the said ct. to the Supreme Ct. of 
Canada, counsel for the City of Halifax 
contended that the proceedings were 
reaiiy an appeal against an assessment 
under the oity charter, that no appeal 
lay therefrom to the Supreme Ct. of 


the Province, Sc therefore, Sc because 
the proceedings did not originate in a 
superior ct., the appeal to the Supreme 
Ct. of Canada did not lie : — Held : as 
the appeal was from the linal judgment 
of the ct. of last resort in tho province, 
this ct. had jurisdiction under tho 
provisions of the Supreme Ct. Act Sc 
it could not be token away by pro- 
vincial legislation. — Halifax City t?. 
McLaughlin Carriage Co. (1907), 39 
S. C. K. 174.— CAN. 

212 iii. .] — The Supreme Ct. of 

Cauada primarily settles tho law of 
Canada, being only subject to review 
by the J udiciul Committee of the Privy 
Council. — Trumbell v. Trumbkll, 
[1919] 2 W. \V. K. 19S.— CAN. 

q. JPotrer to determine validity — 
Act of Colonial legislature .) — The cts, of ! 
a Colony are empowered to. Sc must, 
decide whether an Act of the Colonial 
Legislature contravenes an Act of the 
Imperial Parliament. — R usdex t>. 

Wkekrs (lSbl), 2 Legge 1400.— AUS. 


r. .] — The Supreme Ct. of 

this province lias no power to decloro 
u‘u Act of the Provincial Legislature to 
bo iu valid either on the ground that it 
interferes with private rights, & is 
therefore unconstitutional, or, that 
under the royal instructions to the 
Governor, the Act ought not to have 
been passed without a suspending 
clause. — It. v. Kerb (1838), Ber. 553. — 
CAN. 

s. .] — wTho jurisdiction 

of the provincial legislatures over 

property & civil rights ” does not 
preclude the Parliament of Canada 
from giving to an informer the right 
to recover, by a civil action, a penalty 
imposed as a punishment for bribery 
at an election. The Dominion Election 
Act, 1874, s. 106, provides that all 
penalties Sc forfeitures, other than fines 
in eases of misdemeanour, imposed by 
the Act shall be recoverable, with full 
costs of suit, by any person who will 
sue for the same, by action of debt or 
Information, in any of Her Majesty's 
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214 . Construction of treaties.] — A naval officer, 
? in the alleged performance of his duty, took forcible 

possession of a factory belonging to resp. in order 
to put in force & give effect to the provisions of a 
treaty entered into with a foreign state : — Held : 
the ct. of the colony was competent to inquire 
into matters involving the construction of treaties 
& other acts of state. — Walker v. Baird, [1892] 

A. C. 491 ; 61 L. J. P. C. 92 ; 67 L. T. 613, P. C. 

Annotations : — Refd. Johnstone v. Pedlar, [1921] 2 A. C. 262. 

Mentd. Fracls, Times v. Carr (1900), 82 L. T. 698. 

215 . Matters before annexation of colony — 
Concessions granted before cession — Whether en- 
forceable by municipal courts.] — Grantees of con- 
cessions made by the paramount chief of Pondo- 
land cannot, after the annexation of Pondoland 
by Her Majesty, enforce against the Crown the 
privileges & rights conferred. 

Annexation is an act of State, & any obligation 
assumed under a treaty to that effect, either to 
the ceding sovereign or to individuals, is not one 
which municipal cts. are authorised to enforce. 

Crown Liabilities Act, 1888, permits such an 
action to be brought, but it does not empower 
the ct. to make a declaration of right. — Cook v. 
Sprioo, [1899] A. C. 572 ; 68 L. J. P. C. 144 ; 
81 L. T. 281 ; 15 T. L. It. 515, P. C. 

Annotations: — Refd. West Rand < ’entral Gold Mining Co. 

v. tt., [1905] 2 K. 11. 391 ; Salaman v. Secretary of State for 

India, {1906] 1 K. II. 613 ; Johnstone v. Pedlar, [1921] 2 

A. C. 262. 

216. Appeal from decision of court of 

territory pronounced before annexation — Supreme 
Court of Transvaal.] — The Supreme Ct. of the 


Transvaal has no jurisdiction to entertain an appeal 
from a decision of the High Ct. of the Transvaal 
Republic pronounced before the annexation of 
that colony. — African Gold Recovery Co. v. 
Hay, [1904] A. C. 438 ; 73 L. J. P. 0. 108 ; 91 
L. T. 214 5 20 T. L. R. 598, P. C. 

See, also, No. 13, ante . 

See, generally, Courts, Vol. XVI., pp. 101 et aeq. 

B. Acte of Military Authorities during War . 

See Constitutional Law, Vol. XI., p. 635, 
Nos. 381, 382 ; Royal Forces. 

C. Admiralty . 

See Admiralty, Vol. I., p. 251, Nos. 1794 et aeq. 

D. Charities . 

217. General jurisdiction — Courts of equitable 
jurisdiction.] — Colonial cts. of equitable jurisdic- 
tion, unless more limited by the terms of the 
Charter, have a general jurisdiction over Charities. 
— A.-G. v. Brodie (1846), 6 Moo. P. C. O. 12 ; 
4 Moo. Ind, App. 190 ; 11 Jur. 137 ; 13 E. R. 
586, P. C. 

Sec , also, Charities, Vol. VIII., p. 383, Nos. 
1970 ct seq . 

E. Contempt of Court. 

See, generally , Contempt of Court, Attach- 
ment & Committal. Vol. XVI., pp. 10 et seq. 

Appeals from orders of colonial courts — Juris- 
diction of Judicial Committee to entertain.] — See 

Part IX., Sect. 2, post. 


Cts. in the province in which the cause 
of action arose, having competent 
jurisdiction : — Held : the enactment 
was valid. — D oyle v. Hell (1884), 11 
A R 32G.— CAN. 

t. .] — Orders & regula- 

tions made by virtue of a delegated 
authority from a legislature are open 
to review by the cts. & ure Invalid If 
they do not come within the powers 
conferred by the legislative enactment, 
that i c , if they are not merely ancillary, 
subsidiary & subordinate to such 
enactment & passed for tho purpose of 
the more convenient & elfeetivo opera- 
tion thereof, or are inconsistent with 
the direct enactments of the legislature 
which conferred tho delegated power 
or of any legislative body superior 
thereto or the principles of the common 
law . — Re Lewis, [1918] 13 Alta. L. II. 
423 : 41 D. L. It. 1. — CAN. 

a. .] — An appeal from an 

order of the Public Utilities Com- 
mission lies only to the extent & in the 
manner prescribed by the Act, & 
cannot be otherwise interfered with by 
the Cts. even on the ground of want of 
jurisdiction. Tho constitutionality of 
the Act or the status of the Comrs. 
cannot be questioned in collateral 
proceedings. — Winnipeg v. Winnipeg 
Electric Ry. Co. (1920), 3 W. W. R. 
240.— CAN. 

b. Not appointment of judge.] 

— The Supreme Ct. has no power to 
decide the validity of the appointment 
of one of its members. — Stood art v. 
Prentice (1898), 6 B. C. R. 308. — CAN. 

o. Not succession to foreign 

state.] — The Cts. in British India have 
no jurisdiction to decide a question as 
to who Is entitled to succeed to the 
Raj. of a Foreign Sovereign State or 
to any immovable property, which 
goes with the Raj. — Samarkndra 
Chandra Deb v. Birendra Kishore 
Deb (1908). 1. L. R. 35 Calc. 777.— IND. 

d. High Court of Southern 

Rhodesia.] — The High Ct. of Southern 
Rhodesia has every right to inquire 
whether any statute has transgressed 


tho limits of tho subjects in regard to 
which the Legislature of that country 
is empowered to legislate, but it has no 
right to inquire whether In dealing with 
subjects within Its competence the 
Legislature has acted wisely or un- 
wisely for tho benefit of the public or 
for tho benefit of private individuals. — 
It. v. McCHLKRY (1912), App. 1). 199. — 
S. AF. 

e. Not order in Council .] — 

The validity of an Order in Council 
promulgated as law in a colony which 
docs not enjoy responsible government 
cannot bo questioned on the ground 
that it deals with one individual & one 
set of assets alone, or on the ground 
that it involves the confiscation of 
private property without compensation. 
— N.Z.A.S.M. v. Douglas Colliery, 
Ltd., & C.S.A.It. (1905), T. 8.374.— 
S. AF. 

f. Criminal jurisdiction — Unless 
crime committed in another country .] — 
The cts. have no Jurisdiction in the 
matter of crimes committed in another 
country. — lie Ju Ki Shinu ( alias Jru 
Chon), Re Chinese Extradition 
Ordinance 1889, (1908), 3 Hong Kong 
L. R. 20.— HONG KONG. 

g. Procedure of legislative assembly 
— Court cannot review .] — As the Legis- 
lative Assembly has power under its 
Standing Orders pursuant to Con- 
stitution Act, 1867, s. 8, to regulate its 
Internal procedure relating to orderly 
conduct, the Supreme Ct. has no 
jurisdiction to take cognisance of the 
mode In which a resolution for tho 
suspension of a member was passed. — 
Brown v. Cowley (1895), 6 Q. L. J. 
234.— AUS. 

h. Persons acting under Royal Com • 
mission — No power to restrain — Un- 
less course of justice obstructed.] — 
Royal Commissions of inquiry are 
lawful ; Sc the cts. have no power to 
restrain persons acting under the 
authority of such commissions, pro- 
vided that they do not invade private 
rights, or interfere with the course of 
justice. — Clough e. Leahy (1904), 8 
C. L. R. 139.— AUS. 


k. Treaty with China — British sub- 
ject — Alien soldier of Indian Army.] 
— R. v. Ibrahim (1912), 8 Hong Kong 
L. U. 1 —HONG KONG. 


1. Yukon Territorial Court.] — Tho 
Supremo Ct. of Canada has jurisdic- 
tion to hear appeals from tho judg- 
ments of tho Territorial Ct. of the 
Yukon Territory, sitting as the Ct. of 
Appeal constituted by the Ordinance 
of the Governor-in -Council of tho 
1 8 th of March, in rospoct to tho boaring 
& decision of deputes affecting mineral 
lands In tho Yukon Territory. — 
Hartley v. Matson (1902), 32 8. C. U. 
575.— CAN. 


m. Discretion of Governor to ex- 
propriate — Court will not determine 
necessity.] — Wbero a co. is authorised 
by statute to expropriate landH, & the 
necessity of such expropriation is loft 
to the discretion of the Governor in 
Council, the ct. will not entertain an 
app in. to doclaro the necessity of suoh 
expropriation. — Miller v. Halifax 
Power Co., Ltd., Thomson v. Halifax 
Power Co., Ltd. (1913), 13 E. L. R. 
394.— CAN. 


n. Confined to territory — Unless 
extended by legislative authority.] — The 
jurisdiction of a Colonial Ct. is, In 
respect to persons, restricted to such 

f mrsons as are at the moment of the 
nitiation of proceedings within Its 
territorial jurisdiction, though it may 
bo oxtonded by legislative authority.— 
Re M.. 11918) 1 W. W. It. 579.— CAN. 


o. Injunction to restrain proceed- 
ings in Court beyond jurisdiction .] — 
The jurisdiction of the High Ct. to 
restrain proceedings In ots. outside Its 
jurisdiction is governed by the samo 
principles as those that govern Cts. of 
Equity in England, namely, that tho 
party, whom it is sought to restrain, 
must be within the limits of the juris- 
diction of the High Ct., so that in the 
event of an Injunction being granted 
against him & being disobeyed, he 
would be subject to process for con- 
tempt.— Vulcan Iron Works v. 
Bishumbbur Pros ad (1908), I. L. R. 
36 Calc. 233.— IND. 
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Power to punish for publication of scandalous 
matter respecting court — After adjudication.] — See 
Contempt op Court, Attachment & Committal, 
Vol. XVI., p. 20, No. 162. 

Chancery Court of Isle of Man.] — See 

Contempt op Court, Attachment & Committal, 

Vol. XVI., p. 21, No. 162. 

Exercise of Crown's power of pardon — Remission 
of sentence by Governor.] — See Contempt op 
Court, Attachment & Committal, Vol. XVI., 
p. 9, No. 19. 

F. Declaration of Bight against Crown . 

218. Power to make — Suit brought under 
Crown Liabilities Act, 1888 — Cape Colony.] — Cook 
v. Sprigg, No. 216, ante . 

Acts of State, see Conflict op Laws, Vol. XI., 
p. 412, Nos. 790-799 ; Public Authorities & 
Public Officers. 

G . Matrimonial Causes . 

See Husband & Wife. 

II. Probate. 

See Executors & Administrators. 


I. Disciplinary Jurisdiction over Barristers and 
Solicitors. 

219. Power to prevent advocates from practising 
, — Misconduct.] — The power of colonial cts. to 
'prevent advocates who misconduct themselves 
from practising before them cannot be disputed. 

In England the cts. of justice are relieved from 
the unpleasant duty of dis-barring advocates in 
consequence of the power of coming to the Bar & 
dis-barring having in remote times been delegated 
to the Inns of Ct. In the colonies there are no 
Inns of Ct., but it is essential for the due adminis- 
tration of justice, that some person should have 
authority to determine who are fit persons to 
practise as advocates & attornies there. Now 
advocates & attornies have always been admitted 
in the Colonial Cts. by the judges & the judges 
only. The power of suspending from practice 
must, we think, be incidental to that of admitting 
to practice, as in the case in England with regard 
to attornies. In Antigua the characters of advo- 
cates & attornies are given to one person ; the ct. 
therefore that confers both characters, may, for 
just cause, take both away. Although indeed 
our own cts. do not dis-bar for the reason I have 
mentioned, I have no doubt they might prevent a 
barrister, who had acted dishonestly from practising 
before them. While advocates in the colonies 
have an appeal to His Majesty, the power to 


remove them from practice can never be abused 
(Lord Wynford). — Re Antigua JJ. (1830), 1 
Knapp, 267 ; 12 E. R. 321, P. C. 

Annotation : — Retd. Re Monckton (1837), 1 Moo. P. C. C. 
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Jurisdiction over barristers.] — See Barristers, 
Vol. III., p. 323, Nos. 103 et seq. 

Jurisdiction over solicitors.] — See Solicitors. 

Punishment for contempt of oourt.] — See, 
generally , Contempt op Court, Attachment & 
Committal, Vol. XVI. 

Appeals from.] — See Part IX., Sect. 3, sub- 
sect. 3, post. 

J. Indian Courts . 

220. Constitution of Supreme Court — Judge 
sitting as judge & jury.] — By the constitution of 
the Supreme Cts. in India, the judges for the 
purpose of the trial of an action, sit as a jury as 
well as judges, & the same weight is to be given 
to a decision of the judges, in such circumstances, 
as to the verdict of a jury in this country in which 
the judge who tries the cause makes no objection. — 
Musadee Mahomed Cazum Sherazee v. Meerza 
Ally Mahomed Shoostry (1864), 8 Moo. P. O. C. 
9 ; 0 Moo. Ind. App. 27 ; 14 E. R. 36, P. C. 

See , generally , Courts, Vol. XVI., pp. 101 et seq. 

221. Extent of power to nonsuit — Compared 
with power of English Courts.] — There is no power 
in the cts. in India, similar to that exercised by 
Cts. of Equity or Common Law in England, to 
dismiss a suit with liberty for pltf . to bring a fresh 
suit for the same matter, or to enter a non-suit. 
Such power of the Indian Cts. is limited to questions 
of form, as in the case (1) of misjoinder of parties, 
or of the matters in suit, (2) where a material 
document has been rejected for not having a 
proper stamp, & (3) if there has been an improper 
valuation of the subject-matter of the suit ; but 
not to a case where the issue has been joined, & 
pltf. fails to produce the evidence he is Pound to 
give to support the issue. — Watson v. Rajshahye 
(Collector) (1869), 13 Moo. Ind. App. 100 ; 20 
E. R. 611, T. C. 

222. Jurisdiction resting on British statutes — 
Whether transferable without legislation — Cession 
of territory of native State.] — The jurisdiction of 
the cts. of the Bombay Presidency over Gangli 
rested in 1806 upon British statutes, & could 
not be taken away or altered, as long as k Gangli 
remained British territory, so as to substitute 
for it any native or other extraordinary jurisdic- 
tion, except by legislation in the manner contem- 
plated by those statutes. The transfer of British 
territories from ordinary British jurisdiction to 
the supervision, laws & regulations of a political 
agency, by excluding such territories from the 
British regulations & codes theretofore in force 
therein, & from the jurisdiction of all British cts. 


PART II. SECT. 4, SUB-SECT. 2. — J. 

p. Jurisdiction resting on British 
statutes — The High Ct*. are not Cts. of 
ordinary original civil Jurisdiction over 
the whole of the territories of the 
presidencies to whloh they belong, & 
there is no presumption m favour of 
Jurisdiction beyond what Is found 
expressly conferred by the Charters of 
Constitution.— Suqanohand Shtvdas 
e. Mulchand Joharimal (1875), 12 
Bom. 113.— IND. 

228 i. Jurisdiction of High Court — 
Bombay — Power to transfer action to 
High Court — From Court of Resident 
of Aden.] — Pltf. brought a suit in the 
ot. of the Assistant Resident at Aden 
for a declaration of heirship Sc an 
injunction with reference to oertaln 
property of the value ot upwards 


of Rs. 50,000. The Assistant Resident 
rejected the plaint on the ground that 
it was not properly stamped. Against 
the order of the Assistant Resident pltf. 
appealed to the Rosidont at Aden, & 
on Sept. 23, 1908, presented an appln. 
under Aden Aet (11 of 1864), s. 8, to 
state a ease to the High Ct. upon 
oertaln questions specified In the 
applon. The Resident, however, on 
the next day, Sept. 24, summarily 
dismissed the appeal under s. 551 of the 
Civil Procedure Code (Act XIV. of 
1882), s. 551. The judgment dis- 
missing the appeal was read out to 
the pltf. on the 7 th October following. 
Pltf. thereupon preferred an appln, 
for revision to the High Ct. praying 
that the order the app ea l 

might be quashed & thatthe Resident 
be required to state a. oase. A question 


having arisen as to whether the High 
Ct. had jurisdiction to interfere in 
revision with any order passed by the 
Resident in the exercise of his Civil 
jurisdiction under the Aden Act, 
(II of 1864) : — Held n with regard to 
questions which might arise regarding 
cases to he stated by the Resident for 
the decision of the High Ct. under the 
provisions of the Aot, the Resident's 
Ct. is subordinate to the High Ct. — 
Rbimbai Jamalshoy v. Mariam Bints 
Abdul (1909), I. L. R. 34 Bom. 267.— 
IND. 

r. — Criminal jurisdiction — Of- 
fence commuted on high seas — Within 
territorial Kuril*.] — An offenoe com- 
mitted on the high seas, but within 
three miles from the ooaat of British 
India, as being oommitted within the 
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^retofore established therein, with a view to 
~ substitution of a native jurisdiction under 
’ -tish supervision & control, cannot be made 
Ihout a legislative Act. Such transfer of 
Addiction, even if valid, would not amount to a 
itssion of British territory to a native State ; nor 
|$ould it deprive the Crown of its territorial rights 
TVer the transferred districts or the persons resident 
^therein of their rights as British subjects. — 
Damodhab Gordhan v . Deoram Kanji (1876), 

> 1 App. Cas. 382, P. C. 

< Annotation : — Mentd. Hcmchand Devchand r. Azan Sakarlal 

• Chhotamlal, [1906] A. O. 212. 

\ 223. Jurisdiction granted over railways in 

^native State — Whether extending to offenoes not 
\committed on railway — Hyderabad.] — The Nizam 
-gft Hyderabad having granted to the British Govt, 
p civil & criminal jurisdiction along the line of 
Kail way within his dominions, as was the case on 
gather lines running through independent states, 
native of the Nizam’s State was arrested at a 
^station on the railway by warrant granted by a 
" magistrate at Simla in respect of an offence com- : 
f mitted in British territory : — Held : (1) the arrest i 
f was illegal. The jurisdiction granted does not j 
relate to offences not committed on a railway, nor | 
in any way connected with its administration ; i 
(2) in the absence of cession of territory by tho j 
Nizam a notification by the Governor-General | 
in Council was inoperative to give jurisdiction, or | 

* as the source of authority in excess of that granted 

by the Nizam. — Muhammad Yusuf-ud-din v. 
Queen-Empress (1897), L. K. 24 Ind. App. 137, 
P. C. i 

Annotation : — Reid. Homchand Devchand v. Azam Sakarlal | 
ChkotamJal, [1900] A. C. 212. J 

224. Whether extended by notlflcatlon of 

Governor-General In Council.] — Muhammad Yusuf- ! 
ud-din v. Queen-Empress, No. 223, ante. 

225. Jurisdiction of High Court — At Calcutta, — 
Criminal jurisdiction — Person resident out of Juris- 
diction.] — Under the general jurisdiction of the 
Supreme Ct. at Calcutta, a person though resident 


at Benares is liable to its jurisdiction, if privy to 
& co-operating in a misdemeanour committed 
within it. — Jannokee Doss v. Bindabun Doss 
(1836), 1 Moo. Ind. App. 67 ; 18 E. B. 26, P. 0. 

226. Native subieots of Burmah 

under government of East India Company.] — The 
Supreme Ct. at Calcutta has no jurisdiction under 
Criminal Law, India, Act, 1828 (c. 74), s. 66, to 
try an indictment for murder committed & wholly 
completed at a place within the trading limits of 
the East India Co.’s charter, by native subjects 
of Burmah under the govt, of the East India Co., 
representing the Crown, who would not under 


former statutes regulating the jurisdiction of the 
; Supreme Ct., have been amenable to its criminal 
| jurisdiction. — Nga Hoong v. B. (1867), 7 Moo. Ind. 

! App. 72 ; 30 L. T. O. S. 356 ; 22 J. P. 208 ; 6 
: W. B. 199 ; 7 Cox, C. 0. 489 ; 19 E. B. 237, P. C. 

227. Bombay — Admission of attornies & 

j solicitors.]— The Supreme Ct. of Judicature at 
| Bombay has no power to admit persons as attornies 
& solrs., to practise in the cts. there, other than 
those qualified in tho manner pointed out by the 
j Charter of Dec. 8, 1823, by which that ct. was 
i established. — Morgan v, Leech (1842), 3 Moo. 

P. C. C. 368 ; 2 Moo. Ind. App. 428 ; 6 Jur. 226 5 
| 13 E. R. 140, P. O. 

! Annotation: — Mentd. Cromidi v. Parker, The Aspasia (1867 )» 
j 11 Moo. P. C. C. 79. 

I 228. Power to transfer aotion to 

High Court — From court of Resident of Aden.] — 

The Ct. of the Resident at Aden is subject to the 
superintendence of the High Ct. of Bombay, so os 
to enable that Ct. to remove a suit from the Ct. 

| of the Resident at Aden into the High Ct. for the 
I purpose of trial. — Aden (Municipal Officer) v, 

I Hajee Ismail Hajee Allan a (1905), 22 T. L. B. 
j 95, P C. 

i 229. Jurisdiction of Inferior Civil Courts — 
i Court of Punjab — Administration of property of 
| insolvent — Whether ouster of jurisdiction of High 
i Court.] — By Punjab Laws Act IV., 1872, s. 27, 
it was enacted that the property of the insolvent 


territorial limits of British India, is 
punishable under tho provisions of the 
Penal Code. The ordinary Criminal 
Cts. of the country have jurisdiction 
over such oifcuccs by virtue of 12 0c 13 
Viot. c. 96, as. 2 0c 3, extended to 
India by 23 & 24 Viet. c. 88. — R. v. 
Kastya Rama (1871), 8 Bom. 63. — 
IND. 

«. .] — The 

rule to the effect that English & not 
Indian law is applicable to offences 
committed on the high seas, is altered 
by 5J tat, 37 0c 38 Viet. c. 27, which 
provides that such offenoes shall be 
tried 0c punished according to the local 
law. The accused, who was captain 
of a native craft, was charged with 
having dishonestly sold his cargo 0c 
scuttled his ship in the course of a 
voyage from Aloppy to Bombay. 
The aocused was arrested in the Ratna- 
giri District, 0c committed for trial 
to the {Sessions Judge of Ratnagiri, 
who convicted him under Penal Code, 
ss. 407, 437, & sentenced him to five 
years* rigorous imprisonment. On 
appeal, the accused contended that the 
Sessions Judge of Ratnagiri had no 
jurisdiction to try tho case: (l) 
because the first offence. If It took place 
at ail, was committed within the 
territorial waters of Goa; 0c (2) 
because the offence. If committed on 
the high seas, could only be tried 
according to the law of England 0c not 
according to the Penal Code : — Held : 
(!) the ct. at Ratnagiri had jurisdiction. 
If the offence were committed within 
three miles of Goa, the 'Treaty Act 
(IV of 1880) between England 0c 


Portugal as regards the Goa territory 
oouforred the right to try such coses 
in British India, (ii) if the offence 
were committed beyond the three- 
mile limit 0c on tho high seas, the ct. 
had jurisdiction 0c the Penal Code 
applied under the provisions of 
3b 0c 31 Viet. c. 124, 8. II, 0c 37 0C 38 
Viet. O. 27. — It. V. ABDOOL IiAHIMAN 
(1889). I. L. R. 14 Bom. 227.— IND. 

t. Consular Court of Zanzibar 

— No power of revision.] — Held: the 
High Ct. at Bombay has no power of 
revision over civil cases tried by the 
Consular Ct. at Zanzibar, though it is 
authoiised to hear appeals from the 
decisions of that Ct. as a District ot. 
by the Zanzibar Order in Council of 
1884. A power of revision la not an 
incident of appellate powers, but, on 
the oontrary, can only be exercised 
where there is no appeal : 0c had it 
been intended to give such powers to * 
tho High Ct. at Bombay, It would 
necessarily have been expressly pro- 
vided for. — K hoja Sivji v. Hash am 
Gulam (1900), I. L. R. 20 Bom. 480.— 
IND. 

_ ». , Suit in Small Causes 

Court — Power to restrain by injunction .1 
—The High Ot. of Bombay has in- 
herent power to restrain by Injunction 
a deft, in a suit bled in the High Ct. 
from proceeding In the Small Cause 
Ct. at Bombay with a suit hied by 
deft, referring to the same matter to 
which the suit in the High Ct. relates ; 1 
or from thing further suit relating to ! 
the same sunluct matter pending the < 
hearing of the High Ct. suit.— U deram ! 


Kesaji v . Hyderally Abdul Kayum 
(1908), I. L. It. 33 Bom. 409.— IND. 

b. Court of British India — 

Criminal Jurisdiction — Verson resident 
out oj jurisdiction.) — Tho accusod was 
a subject of the Cambay State. He 
lived there and traded with his business 
partner A. He conspired with A. at 
Cambay & sent A. to a professional 
forger at Umroth, a place in British 
India, with instructions to instigate 
the latter to forgo a valuable security. 
To facilitate the forgery, tho accused 
sent his khata book with A. In 
pursuance of A.'s instigation the forgery 
was committed at Umroth. On these 
facts, the accused was charged, in a 
ct. in British India, with the offence 
of abetment of forgery, under Indian 
Pened Code, ss. 467, 109. The trying 
judge referred to the High Ct. the 
question whother tho accused, not 
being a British subject, was amenable 
to the jurisdiction of his ct. : — Held : 
the ot. in British India had jurisdiction 
to try the accused, for the accused’s 
offence was not wholly completed 
within Cambay limits, but having been 
Initiated there, was continued 0c com- 
pleted within the British Territory of 
Umroth. Where a foreigner starts the 
train of bis crime in foreign territory, 
0t perfects 6c completes his offence 
within British limits, he Is triable by 
the British Ct. when found within its 
jurisdiction.— R. v. Chhotalal Babab 
( 1912), I. L. R. 36 Bom. 624.— IND. 

e. Suit to recover mesne 

profits — Land outside jurisdiction ,] — 
A suit to recover mesne profits of 
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Dependencies. 


Sect, 1. — Application of English law : Sub -sect, 2, A, 
<fc B. (a), ( b ) & (c).] 

247. Until granted to colony.] — Campbell 

v . Hall, No. 6, ante, 

248. .] — Beaumont v, Barrett, No. 70, 

ante, 

249. General Introduction of English law — No 
application of parts manifestly unsuitable.] — 

Campbell v. Hall, No. 5, ante, 

260. .] — The general introduction of 

English law into a conquered or ceded country by 
acts of the sovereign power does not draw with 
it such parts as are manifestly inapplicable to 
the circumstances of the settlement. — Lyons 
Corpn. v. East India Co. (1836), 1 Moo. P. C. C. 
176 ; 1 Moo. Ind. App. 176 ; 3 State Tr. N. S. 
647; 12 E. R. 782, P. C. 


Annotations : — Consd. Advocate -General of Bengal v. Sur- 
nomoyo Dosseo (1863), 0 Moo. Ind. App. 387 ; Itam 
Coornar Cooadoo v. Chander Canto Mookerjeo (1876), 
2 App. Cas. 180. Refd. Mitford v. Reynolds (1842), 1 
Ph. 185 ; Whicker v. Hume (1851), 14 Bear. 509 ; Mu* 
Bulipatarn v. Cavaly Veno&ta Narrainapah (1860), 8 Moo. 
Ind. App. 500 ; Yoap Clieah Neo v. Ong Cheng Neo (1875), 
L. R. 6 P. C. 381 : Lyons Oorpn. v. Bengal Advocate- 
General (1876), 1 App. Cas. 01. Mentd A.-G. v. Brodie 
(1846), 6 Moo. P. C. C. 12 ; lie Taylor, Martin v. Freeman 
(1888), 58 L. T. 638. 


261. .] — The power of appeal to Her 

Majesty & the authority of the Supreme Ct. of the 
Straits Settlements to grant leave to do so, con- 
tained in the Letters Patent of the Queen of 
Aug. 10, 1855, were not abrogated by Ordinance 
No. 5 of 1868, establishing the present Supreme 
•Ct. All the provisions of the repealed Letters Pat ent 
applicable to the old ct. wc-o virtually re-enacted 
by the Ordinance & made applicable to the new 
ct. which was put in its place. 

It is really immaterial to consider whether 
Prince of Wales' Island, or, as it is now called, 
Penang, should be regarded as ceded or newly 
settled territory, for there is no trace of any laws 
having been established there before it was acquired 
by the East India Co. In either view the law of 
England must be taken to be the governing law, 
so far as it is applicable to the circumstances of 
the place & modiiled in its application by these 
circumstances. In applying this general principle, 
it has been held that statutes relating to matters 
& exigencies peculiar to the local condition of 
England, & which are not adapted to the circum- 
stances of a particular colony, do not become a 
part of its law, although the general law of England 
may be introduced into it (per Cur.). — Yeap 
Cheah Neo v. Ong Cheng Neo (1875), L. It. 6 P. C. 
881, P. C. 

Annotations: — Mentd. Elliott v. Totnes Union (1892), 57 
J. P. 151 ; Ite Mauser, A.-G. t?. Lucas a 904) 74 L. J. Ch. 
Ic Howell, lit Buckingham, Liggins v. Buckingham 
, 84 L. J. Ch. 209 ; Bourne v. Keano, [1910 J A. C. 



252. Fundamentally opposed to 

native law — Indian law of suioide.] — When 


Englishmen establish themselves in an uninhabited 
or barbarous country, they carry with them their 
own laws & sovereignty of their own state. But 
this was not the nature of the first settlement in 
India, the settlement there being made for the 
purposes of trade, without the introduction of 
the sovereignty of the English Crown. Though, 
since the English acquired sovereignty in India, 
the English laws have been introduced, this has 
been with the qualification that such law is not 
fundamentally opposed to the native laws. For 
this reason the English law of suicide is inapplic- 
able, & has no force in India among the natives. — 
Advocate-General of Bengal v . Surnomoye 
Bosses (Ranee) (1863), 2 Moo. P. C. C. N. S. 22 ; 
9 Moo. Ind. App. 387 ; 2 New Rep. 530 ; 8 L. T. 
843 ; 0 Jur. N. S. 877 ; 12 W. R. 21 ; 15 E. R. 
811, P. C. 

Annotation : — Mentd. Papayanni t>. Russian Steam Naviga- 
tion ft Trading Co. (1863), 2 Moo. P. C. C. N. S. 161. 

See , also, Nos. 290, 294, post. 


B. Native Law. 

(a) Continuance. 

253. General rule — Native laws continued — Until 
altered by Crown.] — Calvin's Case, No. 243, ante. 

254. .] — Where an uninhabited 

country is found out & planted by English sub- 
jects, all laws in force here are immediately in 
force there ; but in the case of an inhabited 
country conquered, not till declared so by the 
conqueror. — B lank ard v. Galdy (1693), 2 Salk. 
411 ; 4 Mod. Rep. 215 ; Holt, K. B. 341 ; 

Comb. 228 ; 91 E. R. 356. 

Annotations : — Reid. Memorandum (1722), 2 P. Wms. 74 ; 

Lyou« Corpn. v. East India Co. (1836), 1 Moo. P. O. C. 175 ; 

Cooper v. Stuart (1889), 14 App. Cas. 286. Mentd. R. 

v. Norwich Corpn. (1706), 2 Ld. Raym. 1244 ; Huggins 

v. Bam bridge (1740), Wilies, 241 ; Phillips v. Eyre (1870), 

10 B. & S. 1004. 

255. .] — Memorandum, No. 246, 

ante . 

250. .] — The argument is strong 

that the Statutes 12 Ric. 2 (c. 2), & Sale of 
Offices Act, 1552 (c. 16) do not extend to Jamaica ; 
though they were enacted long before that island 
belonged to the Crown of England. If Jamaica 
was considered as a conquest, they would retain 
their old laws, till the conqueror had thought fit 
to alter them. If it is considered as a colony, 
which it ought to be, the old inhabitants having 
left the island, then these Statutes are positive 
regulations of police, not adapted to the circum- 
stances of a new colony; & therefore no part of 
that law of England which every colony, from 
necessity, is supposed to carry with them at their 
first plantation. No Act of Parliament made 
after a colony is planted, is construed to extend to 
it, without express words showing the intention 


249 i. General introduction of English 
lato.J — The territorial law of British 
India is a modiiled form of English 
law. — Secretary of Statk v. Bengal 
Administrator General (1868), 1 
B. L. R. 87. — IND. 


k. Local laws not preserved 

by treaty. 1 — The Portuguese inhabitants 
of Bombay, not having had their laws, 
ft usages having the force of laws, pre- 
served to them oy the treaty by whioh 
Bombay was in 1661 ceded to the 
English, are subject to English law, so 
far as the same has been introduced 
Into Bombay, ft has not since been 
varied by legislation. — Lopes t>. Lopes 
(1668), 6 Bom. O. a 178.— IND. 

L Conquered oountry having system 


of law — Adoption or rejection of part 
of English law .] — The English law of 
trusts forms no portion of our juris- 
prudence, nor have our courts adopted 
it ; but it does not follow that testa- 
mentary dispositions couched in the 
form of trusts cannot be given full 
effect to in terms of our own law. 
— Kemp’s Estate v. McDonald’s 
Trustee’s Trustee, [1915] App. D. 


m. .] — The English prin- 

ciple of estoppel by couduot \n pais has 
been accepted by our ots. ft is a prin- 
ciple of the ’ Roman-Dutoh laws. — 
Morum Brothers ®. Nbpgen (1916), 
O. P« D. 392. — S. AF. 


PART III. SECT. 1, SUB-SECT. 2.— 
B. (a). 

253 I. General rule — Native laws con- 
tinued — Until altered by Crown .] — 
Perlman v. Piche (1918), Q. It. 54 
8. C. 170.— CAN. 

n. Indian native state — Presump- 
tion against continuance .] — It lies on 
him, who asserts it, to prove that the 
law of the Native State differs from 
the law in British India, ft in the 
absence of touch proof it must be held 
that no difference exists except 
possibly so far as the i&w in British 
India rests on speciflo Acts of the 
Legislature. — Raghunath v. VaBji- 
v and as (1906), I. L. R. 30 Bom. 578.— 
IND. 
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of the legislature to be that it should (Lord i 
Mansfield, C.J.). — R. v. Vaughan (1769), 4 
Burr. 2494 ; 98 B. R. 308. i 


Annotations : — Mentd. R. v. Scofield <1784), Oald. Mag. Caa. | 
887; R. v . Higgins <1801), 8 East, 5 ; K. v. PhUUppa I 
61805), 6 East, 464 ; R. v . PoUman <1809), 2 Camp. 229 : , 
R. v. Rowed (1842), 11 L. J. M. C. 74 ; K. v. Bradford, 
[1905J 2 K. B. 730 ; R. v. Whitaker, [1914] 3 K. B. 1283. j 


257. .] — Campbell v. Hall, No. 

5, ante . i 

258. .] — If a country is dis- 

covered & colonised by Englishmen the inhabitants ' 
are governed by English law. In a conquered 
country the old law prevails until altered by the 
King in Council (Holroyd, J.). — Forbes v. 1 
Cochrane (1824), 2 B. & C. 448 ; 2 State Tr. N. S. j 
147 ; 3 Dow. & Ry. K. B. 679 ; 2 L. J. O. S. K. B. j 
67: 107 E. R. 450. I 


Annotations : — Refd. The Slave, Grace, R. & His Majesty’s 
Procurator-General & Wyke v. Allan (1827), 2 State. 
Tr. N. 8. 273 ; K. v. Lopes, R. v. Settlor (1858), Dears. 
& B. 525. 


259. Exceptions to rule — Infidel country — Native 
laws immediately abrogated.] — Calvin’s Case, No. 
243, ante . 

260. .] — Dutton v. Howell, No. 

36, ante . 

Compare No 5, ante . 

261. Native laws contrary to religion.] — 

Memorandum, No. 246, ante. 

262. Native laws malum in se.] — Memo- 

randum, No. 240, ante. 

263. Native laws not applicable to status 

of conquerors.] — The doctrine that the law in 
force in a conquered or ceded territory, until 
altered by the conqueror, remains in force & binds 
all persons within the territory, cannot be applied 
without qualification, especially as regards the 
personal status of the conquerors (Lord Stowell). 
— Ruding v. Smith (1821), 2 Hag. Con. 371 ; 
1 State Tr. N. S. 1053. 

Annotations : — Mentd. Kent v. Burgoaa (1840), 11 Sira. 361 ; 
K. v. Milli# (1844), 10 Cl. & Fin. 534 ; Ward v. Day (1846), 
5 Noto° of Cades, 66 ; Connelly v. Connelly (1850), 2 Hob. 
Eccl. 201 ; Brook v. Brook (1858), 3 Sin. & G 481 ; 
Armitage v. Armitage (1866), L. It. 3 Eq. 343 ; Bater v. 
Bator. 11906] P. 209. 


264. Laws blended with native 

religions.] — What is the law, as far as British 
subjects are concerned, now existing in the district 
of Calcutta ? Undoubtedly it is the law of Eng- 
land. I think it clear, that those persons who 
there established themselves carried with them 
the English law. It does not appear, at least it 
has not been stated, that the English law was 
established there, in the first instance, by any 

S reclamation or charter ; but it is probable that 
tie English carried with them, & acted upon, the ! 
law of England, from the necessity of their situa- j 
tion ; because the two systems of law, which at j 
that time existed there, the Mahometan & the ! 
Hindoo laws, were so blended with the particular 
religions of the two descriptions of persons, as to * 
render it almost impossible for that law to have I 
been adopted by the English settlers (Lord i 
Lyndhurst, C.) — Freeman v. Fairlie (1828), j 
1 Moo. Ind. App. 305 ; 2 State Tr. N. S. 1000 ; 
18 E. ft. 117, L. C. ! 


Annotations : — Reid. Jephaon v. Riera (1835), 3 Knapp, 130. 
Mentd. Oldham r. Ebora) (1833), Coop. temp. Brough. 27 • 
Lyons Corpn v. East India Co. (1838), 1 Moo. Ind. App. 
175; Baboo Phunput Singh v. Qooman Singh (1867). 
11 Moo. Ind. App. 433 ; Guoga Gobind Mund.nl v» Coll ec tor 
of the Twenty-four Peigunnahe (1887)Tll Moo. Ind. 
App. 345. 


265. Aboriginal tribes of low civilisation.] 

— Be Southern Rhodesia, No. 7, ante . 


(b) Mode of Changing. 

266. Proclamation.] — The law of a conquered 
country may be altered by the King by proclama- 
tion or letters patent under the Great Seal, & not 
solely by means of an Order in Council. — Jephson 
v . Riera (1835), 3 Knapp, 130 ; 3 State Tr. N. S# 
591; 12 E. R. 598, P. a 

Annotations : — Refd. Cameron v. Kyte (1835), 3 Knapp. 332. 
Mentd. Re Stepney Eleotlon Petn., Isaacson v. Durant 
(1886), 17 Q. B. D. 54 ; A.-G. for Canada v. Cain, A.-G. 
for Canada v. Gilhula, [1906] A. C. 542. 

267. Letters patent under Great Seal.] — Jeph- 
son v . Riera, No. 266, ante . 

268. Order in couneil.] — Jephson v. Riera, No. 
266, ante . 

See , also , Vol. XI., p. 503, Nos. 59, 60. 

(c) Particular Instances . 

289. Roman Dutoh law — Ceylon.] — Lindsay v. 
Oriental Bank at Columbo (1860), 13 Moo. 
P. C. C. 401 ; 15 E. R. 151, P. 0. 

Annotation .—Reid. Lindsay e. Du ft (1862), 15 Moo. P. O. O- 
452. 

270. .] — Hettihbwage Siman Appu 

v . Queen’s Advocate (1884), 9 App. Oas. 571 ; • 
53 L. J. P. C. 72 ? 51 L. T. 401, P. C. 

Annotation : — Reid. Parnell v. Bowman (1887), 12 App. Cos. 
643. 

271. Application to marriage law.] — 

The doctrine of the Roman-Dutch law that persons 
who have lived in adultery are incapacitated from 
ever marrying one another, or from taking testa- 
mentary gifts from one another, is not part of the 
marriage law of Ceylon. — Rabot v. De Silva, 
[1909] A. 0. 376 ; 78 L. J. P. 0. 73 ; 100 L. T. 242 ; 
25 T. L. R. 332, P. C. 

272. Griqualand West.] — W ebb v. Giddy, 

Giddy v. Webb (1878), 3 App. Oas. 908; 47 
L. J. P. C. 71 ; 38 L. T. 822, P. C. 

Annotation : — Reid. Webb v. Wright (1883), 8 App. Caa. 
318. 

273.. • Natal.] — M olyneux v. Natal Land 

& Colonization Co., [1905] A. C. 555 ; 74 
L. J. P. C. 108 ; 93 L. T. 59 ; 21 T. L. R. 645, 
P. C. 

274. Ordlnanoes by Governor & Court of Policy 
— Made when colony under Dutoh government — 
Cape of Good Hope.] — The ordinances & regulations 
made by the Governor & Ct. of Policy when the 
colony of the Cape was under Dutch Government 
do, unless modified or repealed by subsequent 
legislation, still form part of the lex scripta of the 
colony, & having this force, they must be obeyed, 
though they may have derogated from the rights 
of individuals. — Van Breda v. Silberbauer 
(1869), L. R. 3 P. C. 84 ; 6 Moo. P. C. 0. N. S. 319 ; 
39 L. J. P. C. 8 ; 22 L. T. 667 ; 18 W. R. 553 * 
16 E. R. 746, P. C. 

Annotation: — Mentd. French Hoik Comrs. v. Hugo (1885), 
10 App. Cae. 336. 

275. French law — Lower Canada — Droit d’au- 
balne.] — The droit d'aubaine became the law of 
Lower Canada, with regard to aliens, on the 
ancient French law being established there, by 
British North America (Quebec) Act, 1774 (c. 83). — 
Donegani v. Donegani (1835), 3 Knapp, 63 ; 

3 State Tr. N. S. 1282 ; 12 E. R. 571, P. 0. 

Annotations : — Refd. Re Adam (1838), 1 Moo. P. C. C. 460. 
Mentd. A.-G. for Canada v. Cain, A.-G. for Canada v . 
Gilhula, [1906] A. C. 542. 

276. .] — Hutchinson v. Gillespie 

(1844), 4 Moo. P. C. C. 378 ; 13 E. R. 349, P. C. 
Annotation : — Retd. Byrnes v. Cuvillier (1880), 6 App. Coe. 

138. 

277 . Certificate of notary public— 
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Dependencies. 


Sect. 1 . — Application of English law: Sub-sect. 2 f B. 
(c) d? C. ; sub-sects. 3, 4, 5 & 6. Sect. 2 : Sub - 
sect. 1, A. \ 

Proof of due execution of instrument.] — By the 
French law prevailing in Lower Canada a certifi- 
cate of a Notary public in the Province of Lower 
Canada is sufficient evidence in the cts. of that 
Province of the due execution of the instrument 
referred to in the certificate, & identity of the 
parties thereto, but the certificate of a Notary 
public in Upper Canada, where the English law 
prevails, will not be received in the cts. in Lower 
Canada per se as proof of due execution of an 
instrument, or of the identity of the parties. — 
Nye v. Macdonald (1870), L. R. 3 P. C. 331 ; 
7 Moo. P. C. C. N. ft. 134 ; 39 L. J. P. C. 34 ; 
23 L. T.220; 18 W. R. 1075 ; 17 E. R. 52, P. C. 

278. Prior to codes.] — Prior to the 

Codes, the law relating to property in the province 
of Quebec was, except in special cases, the French 
law. — Exchange Bank of Canada v. It. (1886), 

11 App. Cas. 157 ; 55 L. J. P. C. 5 ; 54 L. T. 802 ; 
2 T. L. R. 342, P. C. 

Annotations: — Retd. Maritime Bank of Canada, Liquidators 
r. New Brunswick, Receiver General, [1892] A. C. 437. 

279. Mauritius — Code de commerce.] — 

D’Epinay v . Cockerell (1836), 1 Moo. P. C. C. 
103'; 12 E. R. 751, P. C. 

280. Code civile.] — Be Adam (1837), 

/ 1 Moo. P. C. C. 460 ; 3 State Tr. N. S. 1284 ; 

12 E. R. 889, P. C. 

Annotations: — Retd. A.-G. for Canada v. Cain, A.-G. for 
» Canada v. Gilliula, 11906] A. O. 642; Simon v. Phillips 
(1916), 26 Cox, C. C. 316: 'ohnstone v. Pedlar, 11921] 
2 A. C. 262. 

281. .] — The law in force in 

Mauritius is the French law, as settled by the 
Code Civile. — Lang, Freeland & Co. v. Reid, 
Irving & Co. (1858), 12 Moo. P. C. C. 72 ; 14 E. R. 
838, P. C. 

282. .] — The Code Civil of 

France is in force in the Island of Mauritius. 
Procureur, H. M. v. Bruneau (1800), L. R. 1 
P. C. 109; 4 Moo. P. C. C. N. ft. 1; 35 
L. J. P. C. 50; 12 Jur. N. ft. 551 ; 14 W. It. 
951 ; 16 E. R. 217, P. C. 

Annotation Retd. Barlow v. Ordo (1870), 6 Moo. 1*. C. C. 
N. S. 437. 

283. St. Lucia — French act passed shortly 

before conquest by England.] — A law promulgated 
in France on Apr. 10, 1803, by which change of 
name was to be made under the authority of 
govt, in a prescribed mode, was probably not law 
in ftt. Lucia, since it was passed so shortly before 
St. Lucia passed under British dominion, & con- 
sidering the character of the law, & the then critical 
position of the French West India Colonies, it 
was not likely that care was taken to transmit the 
law from France to ftt. Lucia before the conquest 
of the latter. — Du Boulay r. Du Boulay (1869), 
L. R. 2 P. 0. 430 ; 6 Moo. P. C. C. N. ft. 31 ; 
38 L. J. P. C. 35 ; 22 L. T. 228 ; 17 W. R. 594 ; 

* 16 E. It. 638, P. C. 

Annotation Reid. Cowley v. Cowley, 11901] A. C. 640. 

C. Country with no System of Law . 

284. Application of English law — Modified by 
looal oiroumstanoes.] — Yeap Chkah Neo r. Ong 
Cheng Neo, No. 261, ante. 


Sub-sect. 3. — Settled Colonies. 

285. Application of English law.] — Blankard 
v. Galdy, No. 254, ante . 

286. .1 — Memorandum, No. 240, ante. 

287. .j — Forbes v. Cochrane, No. 258, 

ante . 

288. Statute & common law In force.] — 

Kielley v. Carson, No. 15, ante. 

289. At date of settlement.l—New 

South Wales is a settled colony of Great Britain, 
<fe consequently amenable, according to received 
authorities, to such portions of the statute law & 
the common law of the mother country as were 
in force at the date of the settlement of that colony, 
& were applicable to its condition. There can be 
no doubt that the common law of England as 
respects marriages was carried to New South 
Wales, for in Lord Ilardwicke’s Act there is no 
mention of the colonies ; its operation was con- 
fined to England & Wales (Dr. Lushington). — 
Catterall v. Catterall (1847), 1 Rob. Eccl. 
580 ; 11 Jur. 914 ; 163 E. R. 1142. 

Annotations : — Mentd. Beamish r. Beamish (1861), 9 H. L. 

Cob. 274 : Sichell u. Lambert (1864), 3 New Rep. 385. 

290. Common law modified by such 

statutes & local ordinances as apply.] — The Falk- 
land Islands having been acquired by occupation, 
the law prevailing there is the common law of 
England, modified by such statutes & local 
ordinances as apply to those Islands. — Falkland 
Islands Co. v . R. (1864), 2 Moo. P. C. C. N. S. 
266 ; 11 L. T. 9 ; 10 Jur. N. ft. 807 ; 13 W. R. 57 ; 
15 E. R. 902, P. 0. '• 

291. .] — Marriages of British sub- 

jects in British plantations are governed by the 
common law of England, unless it is otherwise 
provided by the Imperial legislature or that of 
the colony.— Ltmerick (Countess) v. Limerick 
(Karl) (1803), 4 ftw. & Tr. 252 ; 32 L. J. P. M. & A. 
92 ; 11 W. Tt. 503 ; 164 E. R. 1512. 

292. .] — Advocate-General of Bengal 

v. ftu hnomoyk Dossee (Ranee), No. 252, ante. 

293. .] — When English settlers go out to 

a colony & settle there they carry with them, so 
far as may be applicable to their purpose, all the 
immunities & privileges of the law of England as 
the law of England was at that time (Lord Black- 
burn). — Lauderdale Peerage (1885), 10 App. 
Cas. 692, H. L. 

Annotation s : — Mentd. Lovat Peerage (1885), 10 App. Cas. 

763: Winans v. A.-G., [1904] A. C. 287 ; Casdagll v. 

Casdogli, [1919] A. C. 145. 

294. In so far as reasonably applicable to 

local conditions.] — With regard to possessions 
after-acquired by .occupancy, settlers from the 
parent country take with them, as part of the law 
whicli is to govern them in such possessions, all 
the laws of the parent country which are applicable 
<fc may reasonably be applied to the conditions in 
which they exist. 

The law of the parent country may also be 
applied — (1) by the exercise by the Governor of 
the new colony, in any manner within the limits 
of his authority, of legislative poVers given to 
him ; (2) by the new territory over which the 

Governor has by Royal Commission legislative 
powers, becoming British territory ; (3) by the 
extension of the boundaries of a colony in which 


PART HI. SECT. 1, SUB-SECT. 2.— C. 

2841. Jppli ration of English law — 
Modified by local -conditions. ] — Under 
the Charter, English law. as at the 
date of the Charter, is applicable to the 
Colony, so far as circumstances admit, 
& also subsequent decisions explana- 


tory of that law ; but where the { 
decision of an English Ct. is based 
upon oustoms & practice within the 
knowledge & understanding of the { 
parties to a.oontraot, the ct. in con- < 
struiug a similar contract entered into j 
in Hong Kong will consider whether the 
principles of the decision are applicable ' 


to the circumstances of the Colony. — 
Lax Yeono Wood v. Standard Oil 
Co. of New York (1908). 3 Hong 
Kong L. R. 53.— HONG KONG. 

PART III. SECT. 1, SUB-SECT. 3. 
204 i. Application of English law — 
In so far as reasonably applicable to 
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the law is already in force. — R. v. Jameson (1890), 
as reported in 05 L. J. M. 0. 218 ; 00 J. P. 002. 
Annotations : — Generally, Mentd. It. v. Audley, [1907] 1 
K. B. 383 ; R. v. Stride 6c Millard, [1908] 1 K. B. 817 ; 
R. r. Potter (1909), 3 Cr. App. Rep. 237 ; R. v. Crewe, 
Ex p . Sekgome, [1910] 2 K. B. 576 ; Coldingham Parish 
Council rTSmlth, [1918] 2 K. B. 90. 

295. .1 — Pictou Municipality v. Gel- 

dert, [1893] A. C. 524 ; 03 L. J. P. C. 37 ; 09 
L. T. 610 ; 42 W. R. 114 ; 9 T. L. R. 038 ; 1 R. 
*447, P. C. 

i Motions : — -Mentd. Thompson _ _ ... 

v. Horsham L. B., [1894] 1 Q. B. 332 ; Brabant v. Kin#, 
[1895] A C. 632 ; Saunders r. Holborn District Board 
of Works, T1895] 1 Q. B. 64 ; Sydney Municipal Council v. 
1. C. 433; — 


Bourke, [1895] A. 


Maguire v. Liverpool Corpn., 


[1905] 1 K. B. 767 ; Short v. Hammersmith Corpn. (1910), 
104 L. T. 70; Dawson v. Bingley U. C., [1911] 2 K. B. 
149 ; Papworth v. Battersea B. C. (1914). 79 J. P. 105. 
See , also , Nos. 250, 251, ante . 


Sub-sect. 4. — Protectorates. 

296. Exterritoriality granted by treaty — Appli- 
cation of local law — Zanzibar.] — Secretary of 
State for Foreign Affairs v . Charles worth, 
Pilling & Co., No. 000, post. 

Sec , also, Courts, Vol. XVI., p. 190, Nos. 950 
et scq. 


Sub-sect. 5. — Channel Islands. 

See Part X., post. 


Sub-sect. 0. — Isle of Man. 

See Part. XI., post. 


Sect. 2 . — APPLICABILITY AND CONSTRUCTION 
OF STATUTES. 

Sub-sect. 1. — English Statutes. 

A . In General . 

See, generally, Statutes. 

297. Not applicable to colony without express 
words — After settlement.] — Mamorand um, No. 
240, ante . 

298. .] — R. v. Vaughan, No. 250, 

ante . 

299. Modes of application.] — R. v. Jameson, 
No. 294, ante . 

300. Statutes in their nature Inapplicable — Not 
introduced along with general law.] — Yeap Cheah 
Neo v. Ong Cheng Neo, No. 251 , ante. 


local conditions .] — The whole of the 
English common law will be recognised 
as in force iiere, excepting such parts 
as are obviously inconsistent with the 
circumstances of the country. — 
Uniackk v. Dickson, et ol. (1853), 
James, 287.— CAN. 

o. At time of settlement.}— 

All cho laws of England in force at 
the time of the arrival of tho first 
settlers in tho Colony, & which arc 
applicable to tho conditions of the 
infant Colony, must from the outset 
become & continue to be the law of the 
Colony, until by its own Legislature it 

S rocceds to shape, modify, or abrogate 
ae existing law, so as to adapt it to 
its own eircumstauces 6c situation. — 
R. v. Dk Baun (1901), 3 W. A. L. It. 
1.— AUS. 


p. Until abrogated 

by statute .] — The English law governing 
inheritance of real properly wus 
brought to Newfoundland, together 
with the whole law of England at that 
time, by the earliest settlers, & con- 
tinued to operate fully until otherwise 
provided by statute. — Walbank v. 
Ellis (1853), 3 Nfld. L. It. 400.— 
NFLD. 


out adopted.]— The legislative adoption 
by British Columbia in Mar., 1807, of 
the English law as It cxistod in England 
on Nov. 19, 1858, did not nooosHltato 
tho adoption of the machinery by 
which the English law was carried out 
iu England, but coupled with tho 
language constituting tho Supremo 
Court iti British Columbia, was a 
direct legislative sanction & authority 
to carry out that law in tho Province 
by local tribunals & local machinery. — 

M — - — (falsely called S ) v. S — — 

(1877), 1 B. C. R. pt. 1, 25.— CAN. 


t. — .] — In consider- 

ing whether English common law 
us it stood in July, 1870, is applicable 
to this province, our cts. should not 
consider themselves strictly bound by 
tho decisions of English Cts. upon tho 
common law of England in 1870, but 
they ure at liberty to take cognisance 
of tho difference of conditions, in- 
cluding not only physical conditions, 
but the general condition of public 
affairs 6c the general attitudo of the 
community in regard to the particular 
matter in question. — R. v. Cyu, [1917] 
3 W. W. R. 819 ; 13 Alta. L. 11. 320.- 
CAN. 


q. — — Whether subse- 
quent English decisions binding. J — 
The cts. of this province ure not to 
follow the decisions of the U. B. in 
England more than those of the other 
Cts. & more particularly as the effect 
then is not to diverge from the de- 
cisions of each other but to reconcile 
their differences 8c to have a common 
6c harmonious rule decision & practice 
in every case. Judges should exercise 
their judgment as to which is tho best 
rule 6c practice to adopt if there be a 
difference in the English Cts. 8c adopt 
that which will be most convenient 6c 
suitable to this province, whether it 
shall be the decision of the ono ct. or 
the other. — Hawkins v. Paterson 
(1863), 3 P. It. 264.— CAN. 

r. .] — When 

a decision of the ct. of appeal in 
England is at variance with a decision 
of the ct. of appeal of this Province, 
the latter should be followed here, as 
the former ct. is rot the ct. of ultimate 
appeal for the Province. — Macdonald 
v. Macdonald (1886), 11 O. R. 187. — 
CAN* 

s. At fixed date — 

Whether machinery by which law carried 
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a. Whether applicable to colony with 
out express words — After settlement. 
—The cts. of tho colony may applj 
here any English statute, affoctim 
I} 1 ® fundamental personal rights o i 
British subjects, whether in force ii 
.England subsequent or prior tc 
July 28, 1828 . — Ex p. Nichols (1839) 
1 Legge, 123.— AUS. 

b. — — “ — — -J — The Imperial Act 
& 19 Viet. c. 104, applies U 

Victoria though no particular colony 
but that of Hong Kong, is express!) 
referred to in the Act.— R. v. Middlk 
ton (1868). 5 W. W ,6c A’B. 182.— AUS, 

c. — .] — The British Senate 

has expressed one method, by which 
the colonial legislature shall declare 
the applicability of English law, 

by making ordinances for that pur 
P 08 f * _ & the colonial legislature it 
excluded from declaring such applica 
bility by recitals in, or implications 
to be gathered from* ordinances, made 
f ?o * £f“er purposes. — R. v. „ Roberts 
(1850), I Legge, 544.— AUS. 

d. 

whether an 


■ .] — In considerin 

Imperial Act, pa?sed aftc 


tho settlement of tho Colony of N.8.W. 
6c before Tho Australian Cts. Act (1828), 
e. 83, can bo “ applied in the administra- 
tion of Justice r * in N.S.W., within the 
meaning of soct. 24 of tho latter Act, the 
test is whether tho provisions of the 
Aot under consideration were suitable 
to tho conditions of the Colo ny, 8c 
capable of being reasonably appllod 
there, when such Act was passed. — 
Quan Yioic v. Hinds (1905), 2 C. L. R. 
345.— AUS. 

e. English Laws Act .] — 

Semitic : an Imperial statute inay be 
“ applicable to the eircumstauces of 
the colony ” within tho meaning of 
English Laws Act, 1858, although it 
might not at common law have been 
part of tho law of England, which 
every colony is supposed to carry with 
it at its first plantation. — Roddick v. 
Withered (1889), 7 N. 55. L. R. 491.— 
N.Z. 

f. — ■ — Matters already pro- 
vided for by colonial legislation.] — The 
Imperial statute 11 6c 12 Viet. o. 12, 
for tho better security of tho Crown 6c 

S overnmcnt of the United Kingdom, 
oes not override 3 VJct. c. 12, of this 
Pro vi neo, to protect the inhabitants 
against aggression from foreigners, for 
tho latter is re-enacted by tho con- 
solidation of the statutes, which took 
place in 1859. — R. v. Slavin (1867), 
IT C. P. 205.— CAN. 

g. — .] — The Imperial 

Mutiny Act does not override O.S.G. 
o. 100, but tho latter Act was passed in 
aid of it, 6c is therefore in force. — -It. v. 
Sherman (1807), 17 C. P. 107.— CAN. 

h. — — .] — Moolchand 

v. P. Alwar Ciietty, [1910] I. L. R. 39 
Mad. 548.— IND. 

300 i. Statutes in their nature in- 
applicable — Not introduced atony with 
general law.] — None of the statute law 
will be rcceivod except such parts as 
are obviously applicable 6c necessary. 
Tho increasing lapse of time since the 
settlement of the Province should 
render tho ct. more cautious in recog- 
nising English statutes which have not 
boon previously introduced. — -Uni acre 
v. Dickson et al. (1853), James, 287.— 
CAN. 

300 ii. .] — There are certain 

portions of the English statute law 
which from their very nature were only 
passed for reasons connected with 
England, Sc which would not be 
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Dependencies. 


Sect. 2. — Applicability and construction of statutes : 
Sub-sect. 1, A. & B .] 

801* Repeal of English Statutes by Colonial 
legislation --Statute of Limitations — Impliedly re- 
pealed by N6w South Wales Statute.] — Harris v. 
Davies, No. 189, ante . 


B. Particular Statutes . 

See, generally , Statutes. 

302. Australian Courts Act, 1828 (c. 83), s. 16— 
Application in New South Wales — All English laws 
& statutes In force when Act passed — Not being 
lnconslstent.]-<-The above sect, only applies to 
New South Wales, all the laws & statutes in force 
in England at the time of the passing of that Act, 
not being inconsistent therewith or with any 
charters or letters patent, or orders in council 
which might be issued in pursuance thereof. — 
Astley v . Fisher (1848), 0 C. B. 572 ; 18 L. J. 0. P. 
59 ; 12 Jur. 1051 ; 130 E. B. 1372. 

303. Bankruptcy Acts— 6 Geo. 4, c. 16, & 2 & 3 
Will. 4, c. 114 — Whether applicable to India.] — 
The above Acts made to facilitate the proof of 
bkpcy. & assignment in England, do not extend 


to the cts. in India & in these cts. such evident 
of the bkpcy. must be given as would have beez 
required to prove the fact if no statutory regula* 
tions had been made. — Clark v. Mullick (1840) 
3 Moo. P. 0. 0. 252 $ 2 Moo. Ind. App. 203 ; 12 
E. R. 100, P. C. 

304. 2 & 3 Viet. o. 41 (Scotland) — Whethei 

applicable to colonies.] — 0. & Co. carried on 
business in copartnership, in Scotland, & in the 
Island of Tobago. A sequestration issued against 
them in Scotland : — Held : 2 & 3 Viet. c. 41, 
extended to the Colonies. 

Qu. : whether Interpleading Act, 1831 (c. 68), 
extends to the Colonies. By an Act of the Colonial 
Legislature of Tobago, passed in 1841, & confirmed 
by the Queen in Council, it was declared that such 
of the common law, & all statutes & parts of the 
public & general statute laws of England, as were 
or should be or become applicable & suitable to the 
circumstances & population of the colony, should 
be in force in the Island : — Qu. : whether by this 
Colonial Act the Interpleading Act could be held 
to extend to Tobago. — Colonial Bank v. Warden 
(1840), 5 Moo. P. C. C. 840 ; 10 Jur. 745 ; 13 E. B. 
521, P. 0. 

305. 12 & 13 Viet. c. 106— Not applicable 


applicable in India or any Colony of the 
British Crown. — Sark jew v. Prosono- 
moyek Dossek (1880), I. L. R. 6 Calc. 
704 ; 8 C. L. It. 70.— IND. 

k. Modes of application — By Statute. ] 
— 21 Geo. III. c. 49, is in force in New 
South Wales both as part of the 
law regulating Sunday observance, 
which the first Colonists brought with 
them to this Colony, & alsr by virtue of 
the 9 Goo. IV. c. 83, s. 24.—\Valkkr v. 
Solomon (1890), 11 N. 8. W. L. It. 88 ; 
6 N. S. W. W. N. 107.— AUS. 

l. By colonial statute .) — Mer- 

chants Bank v. Mulvey (1890), 6 
Man. L. It. 407.— CAN. 

m. .1— Art. 1050 C.C. em- 

bodies tho action previously given by 
a statute of the Province of Canada 
re-enacting Lord Camp helPs Act. — 
It. v. Grenier (1899), 30 S. O. R. 42.— 
CAN. 

n. Alberta Act.} — Inde- 

pendently of North-West Territories 
Act, 1905, the effect of Alberta Act 
was not to repeal the former North- 
West Territories Aot but to prevent 
Its remaining in force proprio vigort ; 
& to continue in force the law therein 
contained as a body of law, in the samo 
manner as the common & statute law 
of England, as It stood on the 15th 
July, 1870, -was introduced into the 
Territories. — Toll v. Canadian Pacific 
Ry, Co. (1908), 8 W. L. R. 795 ; 1 
Alta. L. R. 318.— CAN. 

o. Statvtcs for the administration of 
whick the colony has no machinery are 
inapplicable.} — 18 Geo. II., s. 8, is 
not applicable to this Colony from want 
of machinery to carry the same into 
effect. — R. v. Schofield (1838), l 
Legge, 07. — AUS. 


P. But part may be- applic- 

able .} — Ryan v . Howell (1848), l 
Legge, 470,— AUS. 


q. Statute ceasing to be applicable 
by tta awn terms.}— Ex p. Deedo ( 1844 ). 
1 Legge, 193.— AUS. 

r. Fiscal statutes not applicable .] 
— Those statutes which require a 
licence from a magistrate for the retail 
of liquors have for thetr object the 
preservation of the health & morals 
of the people. & a re applicable to the 
condition of Newloundland. But those 
statutes which require a license from 
eomrs. of esbise have a fiscal object. 
& oannot be enforoed in Newfoundland. 
— YONQK v. Blajsjv (1822), 1 Nfld. 


L. R. 277.— NFLD. 

s. Repeal of English statute by 
colonial legislation.} — -Woolf v. Towns 
(181 8), 1 N. S. W. S. C. R. N. S. 242.— 
AUS. 

t. .}— Mitchell v. Scales (1907), 

5 C. L. R. 405.— AUS. 

u. .] — Nolan v. McAdam (1900), 

39 N. S. R. 380.— CAN. 

v. .] — Harris v. Meyers (191G), 

50 N. S. R. 112.— CAN. 

w. How far implied. 1 — A 

Canadian statute, dealing with the 
same subject, but containing no similar 
provision, does not repeal a provision 
in an Imperial statute. — It. v. Ah Pow 
( 1880), 1 B. C. R. pt. 1, 147.— CAN. 

x. Repeal in England of Enqlish 
statute — No effect in colony after applica- 
tion .} — U. v. Mason (1904), 0 
W. A. L. R. 134.— AUS. 

y. .1—43 Kllz. c. * 6, 

authorising a Judge to certify to 
deprive a pltf. of costs, being part of 
the practice of the Ct. of King’s Bench 
when the Supreme Ct. of this province 
was established, is in force here, & is 
not affected by a subsequent repeal of 
it in England. — K elly v. Jones (1852), 
2 Ail. 473.— CAN. 

s. Orders in Council — Not necessarily 
in force although statute under which 
made is in force .] — Orders in Council 
passed in England under powers of 
an Imperial statute, are not in force 
proprio vigors in a colony, although 
the Rtatute itself may be in force there. ' 
— Reynolds v. Vaughan (1872), 1 
B. C. R. pt. L 3.— CAN. 

PART III. SECT. 2, SUB-SECT. 1.— B. 

a. Administration of Estates Act, 
1798 — Applicable to Ontario.} — Mer- 
chants Bank v. Monteith (1884), 
10 1>. R. 334.— CAN. 

b. Army Acts — Whether applicable 
to Canada.} — Holmes v. Temple (1882>, 
8 Q. L. R. 351.— CAN. 

o. .] — Re Grey, 119181 3 

W. W. R. Ill; 42 D. L. R. 1.— 
CAN. 

d. Bankruptcy Acts — G Oeo. IV. c. 16 
— Not applicable to Ontario.} — Maul- 
! son e. Commercial Bank (1846), 2 
U. C. R. 338.— CAN. 

•. Not applicable to Hong 

Kong.} — Re Chung Shun Kov, Ex p. 
Hong Kong Land Investment & 
AqencY Co., Ltd. (1006), 2 Hong 
Kong L. R. 18.— HONG KONG. 


I I. Bonds to the King — 33 Hen. 
VIII. c. 39, s. Applicable to New 
Brunswick.}— R. v. McLaughlin (1836), 
N. B. Dig. 139.— CAN. 

g. 13 Eliz. c. 4 — Not 

applicable to Nova Scotia .} — Uni acre 
v. Dickson et al. (1853), James, 
287.— CAN. 

h. Bubble Acts — 6 Oeo. I. c. 18 — 
14 Oeo. II. c. 37 — Whether applicable 
to Ontario.} — Bank of Montreal v. 
Bethune (1834), 4 O. S. 165, 193.— 
CAN. 

i. Civil Procedure Act, 1833, a. 28 , 

— Whether applicable to Manitoba.}— I 
McKenzie v. Champion (1887), 12 | 
S. C. R. 649.— CAN. j 

j. Companies Acts — How far ap - 5 

plicable in Ontario .} — Howell v. Do- j 
minion of Canada Oils Refinery Co. ( 
(1876), 37 U. C. It. 484.— CAN. ' 

aa. How far applicable ini 

New Zealand .] — Bank of Otago vj 
Commercial Bank of New Zealand, 
Mac. 233.— N.Z. ’ 

bb. Conveyance by disseisee — 32 
Hen. VIII. c. 9 — Applicable to New 
South Wales .] — Nichols v. Anglo 
Australian Investment Finance & 
Land Co. (1890), 11 N. S. W. L. R. 
354 ; 7 N. S. W. W. N. 57.— AUS. 

cc. Conveyancing Act, 1881, s. 32 (1) 
— How far applicable in Victoria .] — 
Wilmot v. Thorpe (1890), 10 V. L. R. 
85. — AUS. 

dd. Corrupt Practices Act — 7 dt 8 
Will- III. c. 4 — Whether applicable to 
Ontario .] — Dundas Election, Cook 
v. Broder. 1 H. E. C. 205. — CAN. 

ss. Courts — 16 Car. 1, c. 10 — How 
far applicable to Ontario.}— Stark v. 
Ford (1854), 11 U. C. R. 363.— CAN. 

ff Applicable to Canada 

& the provinces. V—Ke Gartshore, K. 
v. Clement, [1919] 1 W. W. R. 372 : 
44 R. L. R. 623 ; rerad. 3 W. W. R. lib. 
—CAN. % 

n-— 42 Edw. Ill . c. 3— 

Applicable to New Zealand .} — Cook t>. 
A.-G. (1909), 28 N. Z. L. R. 405.— 
N.Z. 

hh. Customs export bonds— 8 dt 9 
Will- UI. c. 11, a. 8 — Not applicable 
wt Quebec .] — R. v. Finlayson (1807), 

6 Exch. C. R. 202.— CAN. 

ii. 'Distress — 2 Will, df Mar. c . 5, 
a. 2 — Applicable to Manitoba.}— Dew am 
v. Clements (1910), 20 Man. L. R. 212. 
— CAN. 

lift 
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|o New Zealand*! — The above Act does not extend 
lo the colony of New Zealand. 

* In consequence of the poverty of pltf. the 
Supreme Ct. of New Zealand allowed an appeal to 
~he Queen in Council without requiring the usual 
curity for costs.— Bunny v. Hart (1857), 11 
* P. C. C. 189 ; 14 E. R. 607, P. 0. 

Whether binding on oolonies.] — The 

i bkpcy. law is binding upon the colonies. — 
j v, nPhenry (1871), L. R. 0 C. P. 228 ; 40 
, 0. P. 109 ; 23 L. T. 801 ; 19 W. R. 503. 

laUons: — Reid. New Zealand Loan & Mercantile Agency 
v. Morrison, 11898] A.C. 349 : Re Nelson, Exp. Dare & 
Jolphin. [1918] 1 K. B. 459. Mentd. Swiss Bank Oorpn. 
. Boehmisohe Industrial Bank, [1923] 1 K. B. 673. 


(c. 71) — Vesting 
of colony .] — See 
Vol. V., p. 091, 


— Bankruptcy Act, 1869 
realty according to law 

lANKRUPTCY & INSOLVENCY, 

los. 0104, 6105. 

English, Colonial & Foreign Orders of 
charge.] — See Bankruptcy <fc Insolvency, 
IV., p. 593, Nos. 5425 et seq. 

^307. Companies Acts — Joint Stock Companies 
angement Act, 1870 (o. 104) — Whether applio- 
to oolonies.] — The above Act does not apply 
the colonies. 


It is impossible to contend that the Companies 
Acts as a whole extend to the colonies or are 
intended to bind the colonial cts. The colonies 
possess & have exercised the power of legislating 
on these subjects for themselves, A there is every 
reason why legislation of the United Kingdom 
should not unnecessarily be held to extend to the 
colonies A thereby overrule, qualify, or add to their 
own legislation on the same subject (per Cur.). — 
New Zealand Loan & Mercantile Agency Co. 
v. Morrison, [1898] A. C. 349 ; 07 L. J. P. O. 10 ; 
77 L. T. 003 ; 40 W. R. 239 ; 14 T. L. R. 141 ; 5 
Mans. 171, P. 0. 

Annotation : — Consd. Re Nelson, Ex p. Daro & Dolphin, 
[1918] 1 K. B. 459. 

Copyright Aots — Fine Arts Copyright Act, 1868 

& . 68) — Not applicable to British Dominions outside 
nited Kingdom.] — See Copyright, Vol. XIII., 
p. 103, No. 15. 

Copyright Act, 1842 (c. 45) — Acquisition of 

copyright by alien friend resident in colony.]— 
Copyright, Vol. XIII., p. 181, No. 105. 

308. Crown Suits Act, 1768 (c. 16) — Application 
in New South Wales — To lands never dealt with by 
Crown — Effect of Australian Courts Aot, 1828 
(c. 83).] — Crown Suits Act, 1708 (c. 16), is in force 


Barrett v. Austin, Ex p. Austin 
J98), 8 Q. L. J. 157.— AUS. 

— jVof applicalile to Nova 

dia .] — Cornelius v. Burton (1871), 

' S. R. 337.— CAN. 

Divorce — Matrimonial Cause* Act, 
67 (c. 85) — Applicable to British 
lumbia .] — Sheppard v. Sheppard 
|908), 13 B. C. R. 486.— CAN. 
feum. Ecclesiastical leases — 13 Eliz. 
j* 10 — Whether applicable to New 
dBrurunvick. ] — Bedell v. Fredericton 
■Parish (Rector, etc.) (1855) 3 All. 
817. — CAN. 

n. Evidence — Breach of Promise — 
Evidence , Further Amendment, Act , 
1869 (c. 68)— Applicable to Manitoba .] 
— Cockrkill v. Harrison (1903), 
23 C. L. T. 123 ; 14 Man. L. R. 306.— 
GAN. 

o. Excise— 24 Geo. III. c. 45 — 
Not applicable to Ontario .] — Leith v. 
Willis (1835), 5 O. 3. 101.— CAN. 

p. .] — Heartly v. 

Hearns (1843). 6 O. S. 452.— CAN. 

q. Extradition Act , 1870 (c. 52) 

— Extradition Act, 1873 (c. 60) — Applic- 
able to Victoria.] — Be Gerhard (1001), 
27 V. L. R. 655.— AUS. 

p. Fire Prevention ( Metropolis ) Act , 
1774 (c. 78), s. 86 — • Applicable to 
South Australia.) — Havelbkrg v. 
Brown, [1905] S. A. L. R. 1.— AUS. 

s. Applicable to Ontario.] — 

Canada Southern Ry. Co. v. Phelps 
(1884), 14 S. C. R. 132.— CAN. 

t. Applicable to New Zealand.] 

— Hunter v. Walker (1888), 6 

N. Z. L. Ii. 090.— N.Z. 

u. Fisheries — 15 Geo. Ill . c. 31 
— 49 Geo. III. c. 27 — Applicable to 
Newfoundland .] — Doyle’s Servants v. 
Receivers op the Voyage (1821), 
1 Nfld. L. R. 261.— NFLD. 

▼. 5 Geo. IV. c. 51, 

s. 10 — Applicable to Newfoundland .] — 
Re Sullivan’s Insolvent Estate 
(1846), 3 Nfld. L. R. 1.— NFLD. 

w. Foreign Enlistment Act , 1819 

— Applicable to Ontario. ] — R. r. 
Schram, R. v. Anderson (1803), 14 
C. P. 318.— CAN. 

x. Gaming Ads — Applicable to New 
South Wales.} — A.-U. v. Edgley 
(1888). 9 N. S. W. L. K. 157 ; 4 
N. S. \V. W. N. 80.— AUS. 

y. Whether applicable to New 

South Wales.) — Quan Vick v. Hinds 
(1905), 2 a L. R. 345.— AUS. 

*• Applicable to New South 


Wales .) — Mutual Loan Agency, Ltd. 
v. A.-G. (1909), 9 C L. R. 73.— AUS. 

a. Applicable to Western 

Australia.) — R. v. Dh Baun (1901), 

3 W. A. L. R. 1.— AUS. 

b. Applicable to Ontario .) — • 

Cronyn v. WiDDKR (1858), 10 U. C. R. 
356.— CAN. 

o. .] — Corby v. Mc- 

Daniel (1858), 16 U. C. R. 378.— CAN. 

d. .] — Cronyn v. Grif- 

fiths (1859), 18 U. C. R. 396.— CAN. 

e. . .] — Marshall v. 

Platt (1859), 8 C. P. 186.— CAN. 

t. .] — Loyd v. Clark 

(1801), 11 C. P. 248 — CAN. 

g. Whether applicable to Nova 

Scotia .) — Doran v. Chambers (1887), 
20 N. S. R (8 R. & G.), 309 ; 9 
C. L. T. 7.— CAN. 

j h. Inclosure Consolidation Act, 1801 
> ( c . 109) — Not applicable to Ireland.) 

! St. Patrick’s Hospital (Go- 
vernors)!). Do wlinq (1826), Batt. 296. 

I — JR. 

■ i. Infant's Relief Ad. 1874, s. 2— 
Not applicable to Alberta. ] — Brand v. 
Griffin (1908), 9 W. L. R. 427.— CAN. 

| j. Jurisdiction of Justices — 5 Eliz. 

c. 4 — 20 Geo. If. n. 10 — Whether applic- 
! able to Ontario. J— Shea v. Choat 
(1846), 2 U. O. R. 211.— CAN. 

aa. 28 Geo. III. c. 49, s. 1— 

{ Not applicable to Ontario.)-— R. v. 

Row (1863), 14 C. P. 307.— CAN. 
j bb. Jurisdiction of Supreme Court 
I — Recognisances — 33 Hen. VIII. c. 39. 
i — Applicable to New Brunswick. V-— 
R. v. Morse (1826), N. B. Dig. 736. — 
| CAN. 

I Appleby (1839), Ber. 595.— CAN. R ' I * * * V * 

j dd. Landlord db Tenant — 4 Geo. II. 
c . 28 — Applicable^ to New Zealand.) — 
Sums v. Tb Winitana Tupotahi, 
[1914] 33 N.Z.L.R. 1216.— N.Z. 

! . —'Locke Kino's Act — • Ads amend - 
, xng this Ad not applicable to New 
i MOW v. Moss (1898), 

19 N. 8. W. Eq. 146.— AUS. 

I If. Lunatics — 11 Geo . IV. db 1 
j Will. IV. c. 60 — How far applicable to 
Ontario.) — Thompson v. Bennett 
j (1872), 22 O. P. 393.— CAN. 

I ff Market Overt — 2 Ph. db M. c. 7 
| —31 pie. c. 12— Whether applicable 
to Australia.]— Fitzgerald v. Luck 
I (1639). 1 Legge, 118.— AUS. 

hh. Marriage Acts — In general — 


Applicable to New South Wales .) — 
Miller Major (1906), 4 C. L. R. 

JJ. -26 Geo. II. c. 33. s . 11— 

Not applicable to Ontario. } — R. v. 
Roblin (1802), 21 U. C. R. 352.— CAN. 

kk. .] — Lawless v. 

Chamberlain (1889), 18 O. R. 296.— 
CAN. 

11. 5 db 6 Will. IV c. 54— 

Not applicable to Queensland.} — Re 
Carl August Lading Kreutz (1890), 
4 vj. L. J. 16. — AUS. 

4 How far applicable 

to Ontario . } — Doe d. Breaks y v . 
Brrakey (1846), 2 U. O. R. 349. — 
CAN. 

nn. .] — r. v. Seoker 

(1856), 14 U. O. R. 604.— CAN. ^ 15UIUCW 

oo. — - Not applicable to 

colonies. ] — Hodoins v. McNeil (1862), 
9 Gr. 305. — CAN. 

pp. Medical Ad. 1858 — How far 
applicable to Ontario .) — R. v. College 

il u!uT«B4.4)A 8 ^ 0 “ 0N8 (187#) * 

-J'/rte. °i ’SE'Sra. 

Whether applicable to New South Wales . 
— Lanodon v. Reuss (1883), 3 N. 8. W. 
Eq. 28. — AUS. 

it. Mortmain Ads — Applicable to 
Ontario .) — Maodonnell v. Purcell, 
Cleary v. Puroell (1894), 23 S. O. R. 
101. — CAN. 

■*. Not applicable to Sas- 

katchewan.) — Re Millar’s Estate, 
[1918] 1 W. W. R. 929, 11 Sask. L. R. 
76.— CAN. 

tt« Mutiny Acts— Applicable to New 
South Wales.) — Ex p, Webster 
(1889). 10 N. 8. W. L. R. 79 ; 5 
N. 8. W. W. N. 118.— AUS. 

uu. Practice Statutes — Certiorari— 5 
Geo . II. c. 19—13 Geo. II. o. 18 — 
Applicable to Victoria. ] — R. v. Oliver 
(1888), 14 V. L. R. 079.— AUS. 

applicable to New Brunswick.}— Ex v. 
Ritchie (1842), 2 Kerr, 75.— CAN 

р. Bustin (1851), 2 All. 211 

xx. Certiorari — 13 Geo. II. 

с. 18 — Applicable to Victoria.!— Mss p. 
Dunn, Ex p. Aspinall (1906), V. L. R. 
584.— AUS. 

jry. Not applicable to 
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Sect. 2. — Applicability and construction of statutes: 

Sub-sect. 2. Part IV.] 

C&aes, 222 ; 0 L. T. O. S. 10 ; 0 Jur. 051 ; 163 
B. R. 1047 ; subsequent proceedings, sub nom . 
Oatterall v . Catterall (1847), 1 Rob. Eccl. 
580. 

Annotations : — Mentd. Campbell v. Corley (1856), 28 

L. T. O. S. 109 ; Anon. (1857), Dea. 8c S w. 295 ; Chichester 
v. Mure (1863), 3 Sw. Sc Tr. 223. 

318 , Colonial statute in same terms as 

Imperial Statute — English Court of Appeal & House 
of Lords decisions on Imperial Statute — Binding.] — 
Where a colonial Legislature has passed an act in the 
same terms as an Imperial statute, & the latter has 
been authoritatively construed by a Ct. of Appeal in 
England, such construction should be adopted by 
the cts. of the colony. — Trimble v. Hill (1879), 
5 App. Cas. 342 ; 49 L. J. P. C, 49 ; 42 L. T. 103 ; 
28 W. R. 479, P. C. 

Annotations : — Apld. Hunt v. Frlpp, f 18981 1 Ch. 675. Mentd. 
Strachan v. Universal Stock Exchange (No. 2), [1895 J 
2 Q. B. 697 : Re Oronmire, Ex p. Wand, [18981 2 Q. B. 
383 ; Shoolbred v. Roberts, [1899] 2 Q. B. 560 ; Burge 
v. Ashley & Smith, [1900] 1 Q. B. 744. 

319. .] — The question is 

one as to the law of Victoria, which of course is 
before me a question of fact, & I have heard expert 
evidence upon the subject. B., who is an advocate 
in a neighbouring colony but is also acquainted 
with the law of Victoria, is accepted as a good 
expert on the subject, & no objection is suggested 
to his evidence. The effect of his evidence is, & 
that is now common ground, that there is no 
material difference between the phraseology of the 
Victorian statute laws & the English Bkpcy. Act, 
so far as concerns the matters with which 1 have 
to deal ; that, although not in the strict sense of 
the word binding, the decisions of the Ct. of Appeal 
in England are regarded wit i the liighest respect 
in the cts. in the colonies, 6c that substantially 
you are entitled to look at the English decisions 
turning upon the construction of similar statutes 
as giving the law which, should the precise point 
arise, the cts. in the Australian colonies would 
act upon (Byrne, J.). — Hunt v . Fripp, [1898] 
1 Ch. 675 ; 67 L. J. Ch. 377 ; 77 L. T. 516 ; 46 
W. R. 125 ; 42 Sol. Jo. 47 ; 5 Mans. 105. 

Annotations : — Mentd. Re Bonnett, Ex p. Official Receiver, 


[1907] 1 K. B. 149: Re Behrend's trust, Surman v. 

Bidden, [1011] 1 Oh. 687. 

820. Dominion Statutes — Provincial Aets 

not regarded.] — Provincial statutes cannot be 
looked at in deciding questions arising upon the 
construction of dominion statutes. — Grand Trunk 
Ry. Co. of Canada v. Washington, [1899] A. C. 
275 ; 68 L. J. P. C. 37 ; 80 L. T. 301, P. O. 

32 1. Admissibility of evidence — Reference 

to Evidence Act of colony— English rules not 
admitted to vary or deny effect to.] — The rule & 
principle of the law of evidence in any colony must 
fee found in the Evidence Act of that colony, & the 
acceptance of a rule or principle adopted in or 
derived from the English law is not permissible 
to vary, or deny effect to, the statute under 
consideration. — Mahomed Syedol Ariffin v. 
Yeoh Ooi Gark, [1916] 2 A. C. 575 ; 86 L. J, P. C. 
15 ; 115 L. T. 564 ; 32 T. L. R. 673, P. C. 

322. Statutory oode — Reference to earlier 

law & decisions.] — An appeal, to earlier law & 
decisions for the purpose of interpreting the 
provisions of a statutory code can only be justified 
on some special ground, such as the doubtful 
import or previously acquired technical meaning 
of the language used therein. 

In advising a grant of special leave to appeal, the 
Judicial Committee will take into consideration 
the general importance of the question, whether it 
has caused great difference of judicial opinion in 
the cts. below, & the extent to which the decision 
has been based upon English authorities. — 
Robinson v. Canadian Pacific Ry. Co., [1892] 
A. C. 481 ; 61 L. J. P. C. 79 ; 67 L. T. 505 ; 8 
T. L. R. 722, P. C. 

Annotations : — Mentd. Miller v. Grand Trunk Ry., [1906] 

A. C. 187 : Sanday v. British Sc Foreign Marine Insoe., 

[1915] 2 K. B. 781 ; Canadian Pacific Ry. v. Parent, 

[1917] A. C. 195. 

323. Application of — Confined to territorial 
limits of colony.] — Low v. Routledge, No. 62, 
ante. 

324. Right of Crown to sue in England 

— Not affected by Victorian procedure Act.] — Re 
Oriental Bank Corpn. (No. 2), No. 19, ante. 

Purporting to give appeal to Privy Council — 
Ultra vires.] — See Vol. XVI.. p. 134, No. 321. 


by Immigration Act, 1906, having 
provided a complete code dealing with 
Immigration, British Columbia immi- 
gration Act, 1908, is Inoperative. — 
R. v. Narain (1908), 7 W. L. R. 781 ; 
8 W. L. R. 790. — CAN. 

318 1. Colonial statute in same 

terms as Imperial statute — English 
Court of Appeal decision on Imperial 
statute — Binding.} — Where there is a 
elans© In a New Zealand statute 
ldentloal with a clause in an English 
statute which has been construed by 
the English Ct. of Appeal, the ets. of 
New Zealand should adopt the oon- 
struotion put upon the olause by the 
English Ct. of Appeal. — R. v. Nos- 
WORTHY (1907), 26 N. Z. L. R. 636.— 
N.Z. 

g. Australian Constitution — 

Reference to draft bills.) — In the inter- 
pretation of the Constitution reference 
may be had, as matter of history of 
legislation, to the draft bills of 1891, 
1897, 8c 1898, prepared under legislative 
authority of the several States. — 
Tasmania (State of) t>. Australia 
(Commonwealth of) (1904), 1 C. L. R. 
629.— AU8. 

h, Cape Colony — English de- 

cisions <fr not Roman-Dutch authorities 
to be looked at.) — In construing statutes 
made in Cape Colony after the cession 
to the British Crown the Court should 
be guided by the decisions of the 


English Courts, & not by the Roman - 
Dutch authorities. — De Villiers v. 
Cape Divisional Council (1875), 
Buch. 64.— S. AF. 

k. Orange Free State Law 

Rook.) — Act 5 of 1910 of the Union 
Parliament repeals Ordinance 3 of 
1902 of the Orange Free State. That 
Ordinance enacted that the trans- 
lation in English, published in 1901, 
of the Wetback (Law Book) of the late 
Orange Free State, should be deemed 
Sc taken to contain & be the Statute 
law of which it was a translation, Sc 
that in ooustruing any of the provisions 
of the Statute law the text of the trans- 
lation should be followed : — Held : 
Act 5 of 1910 did not repeal the original 
Dutch laws of the Orange Free State. — 
R. v. Fardully, [1914] App. D. 187. — 


323 !. Application of — Confined to 
territorial limits of colony.) — The 
Sydney Corpn. Act, s. 110. should ho 
construed as not intended to apply 
to land the property of the Common- 
wealth. — Sydney Municipal Council 
v. The Commonwealth (1904), 1 
C. L. R. 208.— AUS. 

323 ii. .)— Where the Con- 

stitution of a State merely empowers 
the Legislature to make laws for the 
peace, welfare. 8c good government of 
the State in all oases, one of the canons 


of construction to he applied in regard 
to the Stamp Duties Acts of the State 
is that unless either by express words 
or necessary implication such Acts 
are shown to violate the principle of 
territoriality they must bo construed as 
limited in their operation to that State, 
&, consequently, as not selecting 
as the subject-matter of taxation any 
person, thing, or circumstance not 
within its territory. — Queensland 
Stamps Comrs. v. Wienholt (1915), 20 
C. L. R. 531.— AUS. 

323 iii. .] — A Canadian 

statute cannot affect a oontract made 
beyond the limits of the territorial 
jurisdiction of the Canadian Legisla- 
ture or invalidate a oontract which 
was good fyy the law of the country 
wherein it was made. — National 
Cash Register Co. v. Lovett, Moore 
v. National Cash Register Co. 
(1906), 1 E. L. R. 321.— CAN. 

1 .Indian Codes—" Illustrations 
Effect on construction. 1 — Illustrations 
in Acts of the Legi&Irtore ought never 
to be allowed to control the plain 
meaning of the section to which they 
are appended, especially when the effect 
I would be to curtail a right which the 
| section in itB ordinary sense would 
confer. — Koylabh Chundrr Ghosb v. 
Sonatun Chung Babooes (1881), 

1 I. la. R. 7 Calc. 132.— IND. 
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Part IV. — Ecclesiastical Law. 


See, generally , Ecclesiastical Law. 

325. Colony with Independent legislature — No 
power of Crown to establish Metropolitan See or 
Province — Or create ecclesiastical corporation — 
Requiring recognition of status & rights by colony.] 
—Re Natal (Loud Bp.) (1865), 8 Moo. P. C. C. N. S. 
115 ; 5 New Rep. 471 5 12 L. T. 188 ; 11 Jur. 
N. S. 853; 13 W. R. 549 ; 16 E. R. 43, P. C. 


Annotations : — Consd. Natal Bp. v. Gladstone (1866), L. R. 
3 Eq. 1 ; Merriman v. Williams (1882), 7 App. Cas. 484. 
Reid. Exp. Jenkins (1868), L. R. 2 P. O. 268 s Cape Town 
Bp. v. Natal Bp. (1869), L. R. 3 P. C. 1. Mentd Ex p. 
Stelwyn i^l 87 2^, 36 J. P. Jo. 64 ; Read v . Lincoln Bp. 


326. Where ecclesiastical status created 

between Metropolitan & suffragan bishops — 
Whether Crown can confer Jurisdiction or coercive 
legal authority upon Metropolitan.] — Re Natal 
(Lord Bp.), No. 325, ante. 

327. Obedience enforced by 

recourse to civil courts.]— (1) Funds were sub- 
scribed & vested in trustees in England for the 
creation & endowment of a bishop of the United 
Church of England & Ireland in Natal, a colony 
having an independent legislature, & the Crown, on 
the appln. of the trustees, appointed pltf. bishop 
of the see or diocese of Natal by letters patent 
purporting to give him coercive jurisdiction over 
his clergy, & to make him subject to the Bishop of 
Cape Town as his Metropolitan. Pltf. was conse- 
crated in 1853. A suit was instituted by pltf. 
to obtain payment of the income of the endow- 
ment. The trustees alleged by their answer * 
that the effect of the judgment in Re Lord Bishop 
of Natal, No. 325, ante, was that, inasmuch as no 
coercive jurisdiction could be given to a bishop 
in a colony possessed of an independent Legis- 
lature, the letters patent had failed to create a 
legal see or diocese, & thus the objects of the 
subscribers had failed: — Held: pltf. retained his 
legal status as Bishop of Natal notwithstanding the 
judgment ; & though the letters patent had failed 
to confer upon him any effective coercive juris- 
diction over his clergy, he could still enforce 
obedience by having recourse to the civil cts. ; 
&, as no allegation was raised in the pleadings 
against pltf.’s character or doctrine, he was 
entitled to the income of the endowment. 

(2) The fact of calling themselves in com- 
munion with the Church of England would not 
make such a church a part of the Church of 
England, nor would it make the members of that 
church members of the Church of England (Lord 
Romilly, M.R.). — Natal (Bp.) v. Gladstone 
(1866), L. R. 3 Eq. 1 ; 15 L. T. 465 ; sub nom. 
Colenso v. Gladstone, 36 L. J. Ch. 2 ; 12 Jur. 
N. S. 971; 15 W. R. 29. 


Annotations : — Retd. Ex p. Jenkins (1868), L. R. 2 P. C. 
268 ; Cape Town Bp. v. Natal Bp. (1869), L. R. 3 P. C. 1. 
Mentd. Brown v . Montreal (Cure, etc.) (1874), L. R. 6 P. C. 
167. 


328 . Oath of canonical obedience by 

Suffragan to Metropolitan — Whether jurisdiction 


conferred on Metropolitan.] — Re Natal (Lord Bp.), 
No. 325, ante. 

329. Ultimate appellate jurisdiction 

given to Archbishop of Canterbury — Invalid.] — 
Re Natal (Lord Bp.), No. 325, ante. 

330. Founding Church of England In — 

Establishment of church in communion with Church 
of England.] — Natal (Bp.) v. Gladstone, No. 
327, ante . 

831. Colony or settlement where no established 
church — Prerogative of Crown to create bishopric — 
Or Ecclesiastical Roman Catholic Corporation.] — 

The right of the Crown to present to an English 
benefice upon the appointment of the incumbent 
by the Crown to a bishopric is not barred by the 
Crown having, before such appointment, granted 
the advowson to a subject. But no such right 
exists in the case of an appointment to the Bishopric 
of Christchurch in New Zealand. 

We do not question the power of the Queen to 
create a bishopric in any part of her dominions 
except where, as in Scotland, such an exercise of 
prerogative is forbidden. In a newly settled colony 
such an exercise of prerogative is lawful ; but we 
must bear in mind that in such a colony there is no 
established church, & that the ministers of religion 
in communion with the Church of England, with 
the Church of Scotland, & with the Church of Rome, 
in the absence of any imperial or colonial legis- 
lation on the subject, are all upon an equal footing. 
If, by legislative enactment, there were a fund 
created for the support of “ the protestant clergy 
in New Zealand,” according to the opinion given 
by the judges in the House of Lords upon the 
Canada Reserves, H. L. Journal, May 4, 1840, 
p. 254, the episcopalian & presbyterian clergy in 
the colony would oe entitled to share it in equal 
proportions. It has likewise been held that the 
Crown may create an Ecclesiastical Roman Catholic 
Corpn. in an English colony, as well as a Protestant 
Bishopric {per Cur.). — R. v. Eton College 
(Provost & Fellows) (1857), 8 E. & B. 610; 
27 L. J. Q. B. 132 ; 30 L. T. O. S. 186 ; 4 Jur. N. S. 
335 ; 0 W. R. 72 ; 120 E. R. 228. 

332 . Status of Church of England in — In 

same position as other religious bodies.] — R. v. 
Eton College (Provost & Fellows), No. 331, 
ante. 


333. Rules of discipline binding 

on members assenting thereto.] — Long v. Cape 
Town (Bp.) (1863), 1 Moo. P. C. C. N. S. 411 ; 
Brod. & F. 293 ; 2 New Rep. 405 ; 8 L. T. 788 ; 
11 W. R. 900 ; 15 E. R. 750 ; sub nom. Long v . 
Gray (Lord Bp. op Cape Town), 9 Jur. N. S. 
805, P. C. 


Annotations ; — Consd* Natal Bp. v. Gladstone (1866), L. R. 
3 Eo. 1. Anld. Brown v. Montreal (Cure. etc.) (1874), 
L. R. 6 P. C. 167. Consd. Merriman v. Williams (1882), 
7 App. Cas. 484. RefdT Re Natol (Lord Bp.) (1865), 
3 Moo. P. C. C. N. S. 115 ; Ex p. Jenkins (1868), L. R. 2 


P. C. 258 ; Natal Bp. v. Green (1868), i8 L. T. 112; 
^pe Town Bp. v._ Natal Bp. o a889)^L.^R. J P. U 1. 


ape .. . - „ - __ 

tentd. The Parlement Beige (1879), 4 P. D. 129 ; Read v . 


PART IV. 

m. Colony with independent legis- 
lature — Letters Patent creating bishopric 
— Whether Crown can confer jurisdiction 
upon Bishop — Obidience enforced by 
resort to Civil Courts .] — British 


Columbia (Bp.) v. Oridob (1874), 1 
B. C. H. pfc. I., 5.— CAN. 

n. Colony or Settlement where no 
Established Church — Dean subject to 
authority of bishop — While member of 
Anglican Church .} — Natal (Bp.) v. 
Grebn,(1868), 18 L. T. 112.— 6. AF. 


o. Validity of Act of As- 

sembly of Church of England — Not 
at variance with authorised faith — 
Whether inquired into by court ,] — 
Gladstone v. Armstrong, [1908] 
V. L. R. 454.— AUS. 

p. Religious , Educational, d ? 

H H 2 
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Lincoln Bp. (1889), 14 P. D. 88 , Free Church of Scotland 

[19041A C^rfi Wy) V * 0vertouu ' Macallster v. Young, 

334. Whether ecclesiastical law carried 

by settlers from Mother Country.]— Re Natal 
(Lord Bp.), No. 325, ante. 

335. Alleged synod convened by colonial 

bishop without consent — Acts purporting to bind 
all members of Church of England -Illegal.]— 
Long v. Cape Town (Bp.), No. 333, ante. 

836. South Africa — Dutch reformed church In 
Cape of Good Hope — Constitution of — Jurisdiction 
of synod.] — The Dutch Reformed Church in the 
Colony of the Cape of Good Hope is a voluntary 
society, constituted & subsisting by mutual 
agreement. The regulation of its ecclesiastical 
affairs depends upon contract ; & the authority 
of its governing bodies is derived wholly from the 
admission & agreement of the members, ecclesias- 
tical & lay, which constitute the church or society. 
This contract or agreement is embodied in certain 
laws & regulations, which wore settled by 
Ordinance, No. 7, in 1843, & subsequently altered, 
in 1847, by virtue of authority contained in the 
Ordinance of 1843. By Ordinance 1843, Art. 187, 
the Synod or General Assembly was organised, 
& made the sole & exclusive tribunal for the trial 
of charges of false doctrine against ministers. By 
one of the alterations made in 1847, the juris- 
diction & authority thus given to the Synod as a 
ct. Qf first instance was transferred to the Pres- 
bytery, with an appeal to the Synod ; with liberty, 
.where a case which concerns the welfare of the 
. church in general had been decided in the Superior 
Ct., &, being capable of appeal, no appeal had been 
t brought, for the Synod to take cognisance of it ; 
' though incapable of exercising or enforcing an 
original primary jurisdiction. — Murray v. 
Burgers (1867), L. R. 1 P. C. 302 ; 4 Moo. 
P. C. C. N. S. 250 ; 36 L. J. P. C. 44 ; 16 L. T. 
40 ; 15 W. R. 722 ; 16 E. R. 311, P. C. 

337 Church of Province of — Relation to 

established church— Jurisdiction of Bishop of.]— 
The Church of the Province of South Africa is not 
a Church in connection with the Church of England 
as by law established. Although there are in the 
articles in the constitution of the Church of the 
Province of South Africa general expressions 
affirming in the strongest way the connection of 
the church of the province with the Church of 
England, & its adherence to the faith & doctrine of 
the Church of England, yet by the proviso in 
the articles to the effect that in the interpretation 
of such faith & doctrine it is not bound by the 
decisions of the tribunals of the Church of England, 
it is practically declared that the connection is 
not maintained. 

In a suit by the Bishop of Graham’s Town, one 
of the dioceses of the Church of the Province, 
against the officiating minister in possession of the 
church of St. George in Graham’s Town to enforce 
sentences of the Diocesan Ct. of Graham’s Town, 
whereby deft., a member of the Church of the 
Province, subject to its constitution & canons, 
& to the episcopal jurisdiction of pltf., had been 
found guilty of contumacious disobedience, 
suspended from his ministerial functions until he 
should engage not to repeat the offence of pre- 
venting the bishop from preaching or ministering 
in the church of St. George, & finally excommuni- 


cated, it appeared that the church of St. George 
had been duly dedicated to ecclesiastical purposes 
in connection with the Church of England as by 
law established, & for no other purposes, & was 
held by trustees for those purposes : — Held : 
pltf. had no right in the church of St. George, & 
his suit must be dismissed. — Merriman v. Wil- 
liams (1882), 7 App. Cas. 484 ; 51 L. J. P. C. 95 ; 
47 L. T. 51, P. C. 

Annotation : — Mentd. Free Church of Scotland (General 

Assembly) v . Overtoun, Macallster v. Young (1904), 91 

L. T. 394. 

338. Crown grant of land for cathedral — 

Trusteeship of.] — Cape Town (Bp.) v. Natal 
(Bp.) (1869), L. R. 3 P. C. 1 ; 6 Moo. P. C. C. N. S. 
203 ; 38 L. J. P. C. 58 $ 16 E. R. 702 ; sub nom . 
Natal (Bp.) v. Capetown (Bp.), 17 W. R. 1050, 
P. C. 

339. Jersey — Jurisdiction of ecclesiastical court 
of — To entertain suit against clergyman — Scanda- 
lous conduct.] — The Ecclesiastical Ct. of Jersey 
has jurisdiction, under Canons 17 & 46, to entertain 
a suit against a clergyman, charging him with 
certain acts of conduct, “ which created a scandal 
against morality & religion, & especially against 
the established church of which he is a minister,* * 
though the alleged acts, if proved, would constitute 
a criminal offence, over which the ecclesiastical 
ct. has no jurisdiction : the gravamen of the 
charge being, the scandal induced by the reports 
of the acts in question, for which a clergyman is 
amenable to his Ordinary, & not their criminality, 
for which he is liable to the criminal tribunal of 

the Island. — Jersey (Dean) v . (Rector) 

(1840), 3 Moo. P. C. C. 229 ; 13 E. R. 97, P. C. 

Annotations : — Apld. Burder v. (1844), 3 Curt. 822. 

Refd. PuHey v. Jowett (1863), 1 New Rep. 488. Mentd. 

Klphinstone v. Furcha«*(1870), L. R. 3 P. C. 245. 

340. New Zealand — Whether Crown can present 
to benefice — In appointment of incumbent to 
Bishopric of Christchurch.] — R. v . Eton College 
(Provost & Fellows), No. 331, ante . 

341. Bermudas — Power of court of Chancery — 
To issue writ de vl la!c& removenda.J — Bermuda 
Act, 1814, s. 29, by which jurisdiction is conferred 
in the Ct. of Ch. of the Islands, with power “ to 
examine, hear, judge, determine, & decree all 
matters, causes, & things whatever, as fully & 
amply to all intents & purposes whatsoever as the 
High Ct. of Ch. in England, may or can do ” does 
not necessarily confer on that ct. the power to 
issue a writ de vi laicd removendd. — Ex p. Jenkins 
(1868), L. R. 2 P. C. 258 ; 5 Moo. P. C. C. N. S. 
351 ; 38 L. J. P. C. 6 ; 19 L. T. 583, P. C. 

342. Lower Canada — Status of Roman Catholic 
Church in — Ecclesiastical law governing Roman 
Catholics — Jurisdiction of civil courts.] — G., a lay 
Roman Catholic parishioner of M., on Nov. 18, 
1869, died, a member of the “ Institut Canadien ,’* 
a literary society which had incurred ecclesiastical 
censures. In his lifetime a pastoral letter of the 
Bishop of M. had forbidden such membership 
on pain of beiug deprived of the Sacrament “ mime 
a V article de la mort During illness the priest 
who administered unction had refused to admin- 
ister Holy Communion ; & at his death si* years 
thereafter the curd of M., under the direction of the 
bishop, refused “ la sepulture ecclesiastique ,’* after 
request duly made in that behalf » that is to say 
the curd refused burial in the larger part of the 


Charitable Institutions Act, 1861 — 
Gifts to congregations of Church of 
England in colony. J — He Pkattik, 
Kino v. A.-G. (1910), S. R. Q. 276.— 

A US 

q. Church poos — Successive occu- 
pancy by Crown servants — Croum*s 


right to dispose — By Governor.) — Frrz- able. ) — Exp. Currie (1889), 28 N. B. R. 

HERBERT V. WILLIAMS & OlLL (1818), 475.— CAN. 

1 Ntid. L. R, 115.— NFLD. 


r. Jurisdiction of Methodist Con- 
ference — Writ of prohibition — Whether 
second charge for same offence maintain - 


s. India — Roman Catholic Church 
— Seating of congregation — Caste.}— 
Michael Pillai v. Bartle (1916), 
I. L. R. 39 Mad. 1056.— IND. 
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Part IV. — Ecclesiastical Law. 


local cemetery, in which Roman Catholics are 
usually buried with the rites of the church, & in 
which the graves are consecrated ; that he offered 
burial without rites in the smaller or reserved 
part, in which the graves are never consecrated, & 
in which are buried unbaptised infants, criminals, 
& those who have died 7 ‘ sans les secours ou les 
sacraments de CEglise .” This proposal was re- 
jected, though G.'s widow offered to accept 
burial in the larger part without religious services 
On a petition by G.’s widow for a mandamus 
to resps. upon receipt of the customary fees 
to bury G.’s body in the cemetery conformably 
to usage & law, & to enter such burial in the 
civil register, a writ of summons was issued by 
the Superior Ct. which, in substance, called 
upon resps. to show cause why a writ of manda- 
mus should not be issued. Thereupon resps. 
petitioned, inter alia , that the writ being of 
summons & not of mandamus , might be annulled 
for irregularity, traversed pltf.’s petition, & 
pleaded, first, the irregularity above mentioned ; 
secondly, that they had not refused, but had 
offered such burial as G. was entitled to ; thirdly, 
that they were legal proprietors of the cemetery, 
free from civil interference or control as respects 
the service of religion & the exercise of its cere- 
monies, & were legally entitled to point out the 
precise spot in the cemetery where each burial 
was to be made ; that they were also civil officers 
within certain limits, & civilly responsible in that 
capacity only ; that they had offered such burial, 
& refused nothing but ecclesiastical burial, on the 
ground that G. had been for ten years previously 
to his death “ notoriously & publicly subject to 
canonical penalties,” resulting from the before- 
mentioned membership, & at the direction of the 
proper ecclesiastical authorities. They further, 
in special replication to pltf.’s answer, denied* 
that the civil cts. could examine the grounds of 
refusing ecclesiastical burial, which they neverthe- 
less specified, averring that in consequence of the 
premises G. must be considered “ un pecheur 
public ,” & as such deprived of ecclesiastical burial 
by the Roman Catholic ritual: — Held: ( 1 ) the 
writ of summons was in proper form according to 
the Code of Procedure in Canada; (2) S. never 
having been excommunicated nominatim , & never 
having been adjudged or proved to be “ wn 
pecheur public ” within the meaning of the Quebec 
ritual, was not at the time of his death under any 
such valid ecclesiastical sentence or censure as 
would, according to the Quebec ritual, or any law 
binding upon Roman Catholics in Canada, justify 
the denial of ecclesiastical sepulture to his remains ; 
(3) resps., who were sued in their corporate 
capacity as holders of land & administrators of the 
cemetery, were bound to give to G.’s remains 
burial in the larger part of the cemetery, on pay- 
ment of the accustomed fees ; & a peremptory 
writ of mandamus should be issued accordingly. 

Although the Roman Catholic Church in Canada, 
may, on the conquest in 1762, have ceased to be 
an established church in the full sense of the term, 
it nevertheless continued to be a church recognised 
by the state, retaining its endowments & continuing 
to have certain rights enforceable at law. 

Although the civil cts. in Canada may not be 
competent to entertain a suit in the nature of the 
“ appel comme d'abus” yet the jurisprudence & 
precedents relating to such a suit may be considered 
as evidencing the law of the Roman Catholic 
Church in Canada. 

Even if the Roman Catholic Church in Canada 
were to be regarded merely as a private & volun- 
tary religious society resting trnly upon a consensual 


basis, cts. of justice are still bound, when due 
complaint is made that a member of the society 
has been injured as to his rights in any matter of 
a mixed spiritual, & temporal character, to inquire 
into the laws & rules of the tribunal or authority 
which has inflicted the alleged injury, & to ascertain 
whether the act complained of was in accordance 
with the law & rules & discipline of the Roman 
Catholic Church which obtain in Ijower Canada, 
& whether the sentence, if any, by which it is 
sought to be justified was regularly pronounced 
by competent authority. 

Semble : the Ecclesiastical Law which now 

g overns Roman Catholics in Lower Canada must 
e taken to be identical with that which governed 
the French province of Quebec ; except so far as 
modifications are proved to have been introduced 
by valid cons nsual contract. — Brown v. Mon- 
treal (Cure) (1874), L. R. 6 P. C. 167; 44 
L. J. P. C. 1 ; 31 L. T. 666 , P. C. 

Annotation : — Generally. Mentd. Verch&res (Cur6) v. Vcrohftrea 
Corpn. (1875), L. R. 6 P. O. 330. 

343 , Right to burial according to Roman 

Catholic ritual.] — Brown v. Montreal (Cure), 
No. 342, ante. 

344. Lower Canada — Valid decree for canonical 
ereotion of new parish — Foundation for civil recog- 
nition of parish — Whether proceedings subject to 
review.] — Under Revised Statutes of Quebec, tit. ix., 
c. 1 , every decree for the canonical erection of a 
new parish which is valid according to ecclesiastical 
law is sufficient foundation for proceedings with 
the view of obtaining the civil recognition of that 
parish. No objection thereto can be taken on the 
ground of antecedent irregularity of procedure. 
Proceedings before the comrs. of the diocese with 
a view to such civil recognition are not subject 
to the review or control of a ct. of justice. 

An objection to the formation of a new parish, 
on the ground that one of the old parishes dis- 
membered for that purpose was in debt, is valid 
under Revised Statutes of Quebec, s. 3380 ; but 
where the debt relied on was contracted by the 
Fabrique , it must be proved that the Fabrique was 
unable to pay it, & that a levy on the Roman 
Catholic freeholders of the parish has been duly 
authorised. — Alexandre v. Brassard, [1896] 
A. C. 301 ; 64 L. J. P. O. 83 : 72 L. T. 366, P. C. 

345 . Objection to formation of new parish 

— Inability of Fabrique to pay debt of old parish — 
Levy on Roman Catholic freeholders.] — Alex- 
andre v. Brassard, No. 314, ante. 

346. Cyprus — Legitimacy of Roman Catholic 
Ottoman subject in — Application of canon law of 
Roman Catholic Church.] — By the Law of Cyprus 
the ligitimacy of a Roman Catholic Ottoman 
subject is to be ascertained by applying the canon 
law of the Roman Catholic Church. — Parapano 
v. Happaz, [1894] A. C. 165 ; 63 L. J. P. C 63 ; 
70 L. T. 254; 10 T. L. R. 266 ; 6 R. 420, P. C. 

347. Greek Orthodox Church — Land dedicated 
by government to use of — Exclusion of Roman 
Catholic & Unlate churches.] — Emigrants from 
Galicia settled in the North-West Territories 
from 1892, & in 1896 there were thirty Galician 
families in the neighbourhood of Star, who resolved 
to provide a place for religious worship & secure 
the services of a priest. In Galicia the population 
is divided between Poles & Little Russians, the 
former being Roman Catholic, the latter Orthodox 
Greek, who, as a condition of being; allowed to 
use their own liturgy & conduct their services in 
the old Slavonic language are compelled to acknow- 
ledge the supremacy of the Pope, all else being 
allowed to remain Greek. There results a composite 
Church known as the Uniate Church, liable in 
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Galicia to taxation by the Pope, in consequence of 
its enforced union with Borne. Reaps., trustees 
of the Star congregation, on Dec. 7, 1807, obtained 
from the land office a permit to cut logs for a 
church on the govt, land in suit, “ to be used in the 
erection of a church building for the mission of the 
Greek Orthodox Church & for no other purpose ” : 
— Meld: this permit being an invitation to the 
trustees to build a church on the land in suit, the 
land became, when the permit was acted on, 
impressed in the hands of the govt, with a trust 
for that purpose, & was dedicated by the govt, 
to the use of the mission of the Greek Orthodox 
Church & not of the Boman Catholic or Uniate 
Church. — Zacklynski v. Polushee, [1908] A. C. 
66 { 77 L. J. P. C. 17 ; 24 T. L. R. 162, P. C. 

Property in land.] — See Part VIII., post. 

848. Appeal to Crown — Judicial Committee 
substituted for commission of delegates.] — Re 
Natal (Lord Bp.), No. 326, ante . 


849. Dispute between two independent 

prelates — Previously referable to Pope — Reference 
to Judicial Committee.] — Re Natal (Lord Bp.), 
No. 3z5, ante. 

350, Inquiry & finding before bishop as to 

misconduct — Person nominated to colonial chap- 
laincy.] — Applt. was nominated by reap, to a 
colonial chaplaincy within his diocese, & the 
nomination was accepted by the Secretary of 
State. In consequence of certain reports as to 
his conduct, the Colonial Govt, decided to suspend 
the issue of his official letter of appointment 
pending an inquiry. An inquiry was held before 
the bishop, who found certain charges of mis- 
conduct proved, & withdrew his nomination : — 
Held : there being no litigation which the bishop 
I had jurisdiction to determine, no appeal lay to 
i the Judicial Committee from his act in withdrawing 
| the nomination. — Ward v . Mauritius (Bp.) 

! (1906), 95 L. T. 864 ; 23 T. L. R. 62, P. C. 


Part V. — Extradition and Fugitive Offenders. 


See Fugitive Offenders Act, 1881 (c. 69), <$c 
generally. Extradition & Fugitive Offenders. 

861. Removal for trial to another part of His 
Majesty’s Dominions — Trial in accordance with 
procedure of place where case removed — Removal 
to Gibraltar — Trial by Jury.] — The Consular Ct. of 
Morocco & the Supreme Ot. of Gibraltar having a 
concurrent jurisdiction in he matter of an offence 
charged against the applt., he was arrested in 
London & ordered by the Q. B. Div. to be tried 
before the Supreme Ct. at Gibraltar : — Held : 
as an incident to that order he was entitled to be 
tried according to the procedure of that ct., i.c. 
by a jury. — Spilsbuky v. R., [1899] A. C. 392 ; 
08 L J. P. C. 06 ; 80 L. T. 602 ; 63 J. P. 091 ; 
16 T. L. R. 345 ; 19 Cox, C. C. 303, P. C. 

352. British subject apprehended in 

England — Charged with offence within jurisdiction 
of Morooco Consular Court — Removal to Gibraltar 
instead of Tangier.] — (1) Accused, a British sub- 
ject, being apprehended in England & charged with 
riot within the jurisdiction of the Morocco Consular 
Ot. was by virtue of the Morocco Order in Council, 
sent to Gibraltar instead of Tangier. 

(2) The Fugitive Offenders Act, 1881 (c. 69), 
does not take away from the High Ct. its inherent 

E ower to grant bail to a fugitive offender, appre- 
ended in England & committed to prison by a 
magistrate to await his surrender to take his 
trial at a Consular Ct. — R. v . Spilsbury, [1898] 
2 Q. B. 615 ; 67 L. J. Q. B. 938 ; 79 L. T. 211 ; 
02 J. P. 600 j 14 T. L. R. 679 ; 42 Sol. Jo. 717 ; 
19 Cox, C. C. 160, D. C. 


863. Order made by magistrate — Pre- 

sumption that offence committed.] — An order 
was made by a magistrate sitting at Bow Street, 
under Fugitive Offenders Act, 1881 (c. 69), s. 5, 


committing V. to prison, before being sent out to 
South Africa, there to stand his trial on charges 
of fraud alleged against him. A rule nisi to show 
cause why a writ of habeas corpus should not issue 
was granted. The ct., on cause being shown 
against its being made absolute, expressly left open 
the question whether they could consider under 
sect. 10 of the Act or otherwise whether there was, 
on the evidence before the magistrate, a strong 
or probable presumption that the fugitive had 
committed the offence mentioned in the warrant. 
Assuming, however, that the ct. could consider 
such a question, they were of opinion that on the 
facts of this case there was such a strong & probable 
presumption, & discharged the rule. — R. v. Vyner 
(1903), 08J.P. 142, D.C. • 

354. Proof that offence punishable accord- 

ing to law of country — With hard labour for twleve 
months or more.] — In order that a magistrate 
may have jurisdiction under Fugitive Offenders 
Act, 1881 (c. 69), s. 9, to commit a fugitive offender 
for return to a colony, it is necessary that there 
should be evidence before him that the offender 
has committed an offence punishable according to 
the law of the colony in which it is alleged to have 
been committed by imprisonment with hard labour 
for a term of twelve months or more. — R. v. 
Brixton Prison (Governor), Ex p. Percival, 
[1907] 1 K. B. 696 ; 76 L. J. K. B. 019 ; 90 L. T. 
545 ; 71 J. P. 148.; 23 T. L. R. 238 ; 21 Cox, 0. C. 
387, D. C. 

355. Sufficiency of grounds for — Connec- 

tion with similar charges to place of removal — 
Witnesses resident where offender removed.] — 

Where the appct. obtained a rule nisi for a writ 
of habeas corpus , & the K. B. Div. merely decided 
that the rule should be discharged, without 
adjudicating upon any appln. for relief under the 
Fugitive Offenders Act, 1881 tc. 09) : — Held : 
the Ct. of Appeal, as a “ Superior Ct.” within the 


PART V. 

i. Removal for (rial to another 
part of Hie Majesty's Dominions— 
Sufficiency of grounds for.}— Re Brad- 
shaw & O’KeLly (1848), 3 Nfld. L. R. 
44. — NFLD, 


a. Australia — Power of Common- 
wealth Parliament to legislate as to 
fugitive offenders .] — McKelvby v. 
MEAGHER (1906). 40. L. 11* 265.— AUS. 

b. Canada — Power of Dominion 
Government to estab li s h court for 
extradition purposes . } — G aynob v. 


Lafontaine(1904),Q. R. 14 K. B 99. — 
CAN. 

o. Chinese Extradition Ordinance, 
1889 — Duties of magistrates in extra- 
dition proceedings.}— Re Hung Sin Lun 
(1915). 10 Hong Kong *L. R. 114. — 
HONG KONG. 


Part VI.— -Conflict of Laws— Colonial Judgments. 
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meaning of that expression in the Act* had juris* 
diction to entertain an appln. for relief by the 
appct. under that Act. 

The appct. was committed for removal to India 
under the Act* the charges againbt hi m being 
inter alia , the uttering or seditious speeches in 
India* & the subsequent uttering of seditious 
speeches in England, & the procuring of arms to be 
taken to India for use against the Government : — 
Held : the connection of the charges with seditious 
acts in India & the fact that nearly all the witnesses 
to be called at the trial of the appct. were in India, 
constituted primd facie sufficient grounds for 
sending the appct. to India to be tried; & the 
fact that the appct. would, under the provisions 
of a statute in operation in India, be tried by judges 
alone & not by a jury was not a ground for saying 
that his return to India would be “ unjust & 
oppressive ” within sect. 10 of the Act. — R. v, 
Brixton Prison (Governor), Ex p. Savarkar, 
[1910] 2 K. B. 1058 ; 80 L. J. K. B. 57 ; 103 
L. T. 473 ; 74 J. P. 417 ; 28 T. L. R. 561 ; 54 
Sol. Jo. 635, C. A. 

Annotations : — Mentd. Ex p. Le Groa (1914), 30 T. L. R. 

249 ; R. v. Garrett, Ex p. Sharf, [1917] 2 K. 13. 99 ; Home 

Secretary v. O’Brien (1923), 39 T. L. R. 638. 

356. Whether return " unjust or oppres- 

sive ” — Trial by judges alone & not by Jury — 
According to statute operative in place of removal.] 
— R. v . Brixton Prison (Governor), Ex p . 
Savarkar, No. 355, ante . 

357. Relief under Fugitive Offenders Act, 1881 
(c. 69) — Jurisdiction of court of appeal to award — 
“ Superior court ”■ — Discharge of rule nisi for 
habeas corpus by King’s Bench Division.] — R. v. 
Brixton Prison (Governor), Ex p. Savarkar, 
No. 355, ante. 

358. Prisoner removed to England from do- 
minions — Liability to be tried on charges other 
than that for which removed.] — A prisoner who 
had been arrested in Canada under the Colonial 
Arrest Act, 0 & 7 Viet. c. 91, upon a charge of 
burglary, for which the bill was ignored, allowed 
to be arraigned upon another charge. — R. v. 
Philips (1858), 1 F. & F. 105. 

Annotation Folld. R. v. Colien (1907), 71 J. P. 190. 

359. .] — Prisoner was indicted in one 

indictment for obtaining goods by false pretences 
& for various offences under Debtors Act, 1869 
(c. 62). He was also indicted for a felony under 
the same Act. Prisoner had been arrested & 
returned from Cape Colony under Fugitive 
Offenders Act, 1881 (c. 69), on charges of obtaining 
goods by false pretences in this country. He was 
committed for trial in this country on all the 


charges. At the trial, counsel for the defence 
contended that the prisoner could only be tried 
on the counts for false pretences 6n which he was 
returned : — Held : the prisoner could be tried on 
all the charges. — R. v. Cohen (1907), 71 J. P. 190. 

360. Bail pending return.] — R. v. Harvey 
( 1895), cited in Biron & Chalmer’s Law & Practice 
of Extradition, p. 50. 

361 . Jurisdiction of High Court.] — R. v. 

Spilsbury, No. 352, ante . 

362. .] — R. v . Hole (1898), 02 J. P. 

018 ; 14 T. L. R. 578, D. 0. 

Annotation Reid. R. v. Spilsbury (1898), 62 J. P. 600. 

363. Prisoner remanded to enable proseoution 
to bring forward evidence — No right of Judge to 
treat remand warrant as nullity — Canadian law.] — 

Where a prisoner is brought before a competent 
tribunal, & charged with an offence within the 
meaning of an extradition treaty, & remanded in 
order that the prosecution may bring forward the 
evidence by which it is proposed to support the 
charge, a judge has no jurisdiction, under the 
Canadian law, to treat the remand warrant as a 
nullity, & adjudicate upon the case as though the 
whole evidence were before him. — United States 
op America v. Gaynor, [1905] A. C. 128 ; 74 
L. J. P. C. 44 ; 92 L. T. 270 ; 21 T. L. R. 254, P. C. 

364. Canadian Extradition Act (R. S. C., 1906), 
c. 155, s. 10 — Whether inconsistent with extra- 
dition treaty with Russia, 1866, Art. IX.] — Under 
Art. IX. of the Extradition Treaty with Russia, 
1880, after a requisition in due form, it is obli- 
gatory on the authorities to arrest the fugitive. 
The art. does not provide that there shall be no 
arrest till after requisition, & is not inconsistent 
with s. 10 of the Extradition Act (R. S. C., 1900, 
c. 155). — A.-G. for Canada v. Fedorenko, [1911] 
A. C. 735 ; 81 L. J. P. C. 74 ; 105 L. T. 343 ; 

27 T. L. R. 541, P. C. 

365. Apprehension of bankrupt on charge under 
Fugitive Offenders Act, 1881 (c. 69) — Whether 
public examination postponed.] — The ordinary rule 
of practice, by which the public examination is 
postponed until after the conclusion of the criminal 
proceedings, is inapplicable to proceedings in- 
stituted under the Fugitive Offenders Act, 1881 
(c. 09), or where it is sought to extradite a person 
to a foreign country. — lie Atherton, [1912] 2 
K. B. 251 ; 81 L. J. K. B. 791 ; 100 L. T. 041 ; 

28 T. L. R. 339 ; 56 Sol. Jo. 440 ; 19 Mans. 120. 

Removal for trial In Ireland — Crime committed 

in Ireland — Notwithstanding Habeas Corpus Act.] 
— See Crown Practice, Vol. XVI., p. 263, No# 
543. 


Part VI. — Conflict of Laws — Colonial Judgments. 


366. Colonial judgments — On same looting as 
foreign Judgments — In English Courts.] — In 
England the colonial judgment stands upon the 
same footing as a foreign judgment (Wilde, C. J. ). — 
Bank of Australasia v . Harding (1850), 9 
O. B. 601 ; 19 L. J. O. P. 345 ; 14 Jur. 1094 ; 137 
E. R. 1052. 


Annotations : — Raid. Bank of Australasia v. Nias 
16 Q. B. 717 : KelsaU v. Marshall (1856). 1 C. B. N. 8. 241 . 
Barber v. Lamb (I860). 8 C. B. N. S. 95 ; De Cosse Brlssac 
v. Rathbone (1861), 6 H. & N. 301 ; Thelwall v. Yelver ton 
(1864). 16 C. B. N. S. 813 ; Godard v. Gray (1870), L. R. 
6 Q. B. 139 ; Copln v. Adamson. Copin v. Strachan (1874). 
11 9 Exob. 346; Re Trnfort, Trafford v. Blanc (1887 ( 
36 Gh. D. 600: ilisdon Iron 8c Locomotive Works 
Toraees, [1906] 1 K. B. 49 * 


tv. 


367 . .] — The judgment of a 

I colonial ct. of the British Empire comes within 
i the category of a foreign judgment (Lord Camp- 
! bell, C.J.). — Bank of Australasia v. Nias, 
j No. 187. ante . 

See, nowy Administration of Justice Act, 1920 
| (c. 81), ss. 9-14. 

As to foreign judgments (including colonial 
judgments).] — See Conflict of Laws, Vol. XI., 
pp. 444, No. 1027 et seq, 

368. Action for same objeot in oolonial & 
English courts — Concurrent winding up proceedings 
— Bankruptcy of firms in England 6c India— Same 
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partners.] — The co-partners of a firm in England 
& of a firm in India were the same three persons. 
A receiving order having been made in England 
against the English firm, Sc the estate of the 
Indian firm having become vested in the official 
assignee of Madras, the ct. sanctioned a scheme 
under which the proceedings in England & in 
Madras should continue concurrently & the assets 
be pooled & distributed rateably amongst all the 
creditors whose proofs should be admitted in the 
English bkpcy. Sc in the Indian insolvency. — 
Be Macfadyen (P.) Sc Co., Ex p, Vizianagaram 
Mining Co., Ltd., [19081 1 K. B. 075 ; 77 L. J. K. B. 
819 ; 98 L. T. 220 ; 24 T. L. It. 254 ; 52 Sol. Jo. 
226; 15 Mans. 28. 

Stay of proceeding — Lis alibi pendens.] — See 

Conflict of Laws, Vol. XI., p. 477, No. 1310 et 
seq. 

Questions concerning real property.] — See Con- 


flict of Laws, Vol. XI., p. 307, No. 0, p. 844, 
No. 314 et seq. 

Questions concerning personalty.] — See Con- 
flict of Laws, Vol. XI., p. 358, No. 409 et seq . 

Succession — To movables & immovables.] — See 
Conflict of Laws, Vol. XI., p. 302, No. 436 et 
seq. 

Contracts.] — See Conflict of Laws, Vol. XI., 
p. 387, No. 039 et seq . 

Torts.] — See Conflict of Laws, Vol. XI., 
p. 409, No. 773 et seq . 

Matrimonial causes.] — See Conflict of Laws, 
Vol. XI., p. 421, No. 873 et seq. 

Assignment of property in marriage.] — See Con- 
flict of Laws, Vol. XI., p. 433, No. 957 et seq. 

Rights & liabilities of spouses Inter se — & in 
respect of their children.] — See Conflict of Laws, 
Vol. II., p. 441, No. 1013 et seq. 


Part VII. — Mandamus to examine Witnesses in India and 

the Colonies. 

See East India Act, 1773 (c. 63), ss. 40, 44 ; | Evidence by Commission Act, 1885 (c. 74), s. 3 ; 
Evidence on Commission Act, 1831 (c. 22), s. 1 ; | Evidence. 


Part VIII. — Property in Land. 


Sect. 1.— IN GENERAL. 

369. Canada — Respective rights of Dominion 
& Province — Territory ceded by Indians — British 
North America Act, 1807 (c. 3).] — The British 
North America Act, 1867, s. 109. provides that “ all 
lands belonging to the several provinces of Canada 
at the Union shall belong to the several provinces 
in which the same are situate, subject to any 
trusts existing in respect thereof.” By Royal 
Proclamation of 1763, certain lands in Canada, 
now part of the province of Ontario, were reserved 
for the use of the Indian inhabitants. By treaty 
of 1873, the use of these lands was surrendered 
by the Indian inhabitants to the Govt, of the 
Dominion for the use of the Crown : — Held : 
(1) sect. 109 give to each province, subject to the 
administration Sc control of its own legislature, the 
entire beneficial interest of the Crown in all lands 
within its boundaries which at the time of the 
Union were vested in the Crown, with the exception 
of such lands as the Dominion acquired right to 
under sect. 108, or might assume for purposes 
specified in sect. 117 ; (2) the interest of the Crown 
in tho lands surrendered by the Indian inhabitants 
became vested in the province of Ontario, Sc not 
in the Dominion of Canada. — St. Catherine’s 
Milling Sc Lumber Co. v. R. (1888), 14 App. Cas. 
40 ; 68 L. J. P. C. 54 ; 60 L. T. 191 ; 5 T. L. R. 
125, P. C. 

Annotations: — As to (1) Reid. Maritime Bank of Canada, 


Liquidators v. Now Brunswick, Receiver General, [1892] 

A. C. 487 ; Ontario Mining Co. v. Seybold, [19031 A. C. 73. 

As to (2) Reid. Ontario Mining Co. v. Seybold, [19031 

A. C. 73 ; A.-G. for Quebec v. A.-G. for Canada, [19211 

1 A. C. 401. Generally Refd. Dominion of Canada v. 

Province of Ontario, [1910] A. C. 637 ; Mentd. A.-G. for 

Canada v. Cain, A.-G. for Canada v. Gilhula, [1906] 

A. C. 542 ; Amodu Tijanl v. Southern Nigeria, [1921] 

2 A. C. 399. 

370. .] — (1) By treaties 

in 1850 the Governor of Canada, as representing 
the Crown Sc the provincial govt., obtained the 
cession from the Ojibeway Indians of lands 
occupied as Indian reserves, the beneficial interest 
therein passing to the provincial govt., together 
with the liability to pay to the Indians certain 
perpetual annuities : — Held : these lands being 
within the limits of the Province of Ontario, 
created by British North America Act, 1867 (c. 3), 
the beneficial interest therein vested under s. 109 
in that province. 

(2) The perpetual annuities having been 
capitalised on the basis of the amounts specified 
in the treaties, the Dominion assumed liability 
in respect thereof under s. 111. Thereafter the 
amounts of these annuities were increased accord- 
ing to the treaties ; — Held : liability for these 
increased amounts was not so attached to the ceded 
lands & their proceeds as to form a charge thereon 
in the hands of the province, und^r s. 109. They 
must be paid by the Dominion with recourse to 
the provinces of Ontario & Quebec conjointly, 


PART VIII. SECT. 1. 

d. Canada — Right of half breed to 
land — Manitoba Art — Whether rights of 
half breed relinquished by acceptance <r 
subsequent return of Indian Annuities 
under Treaty A — R. v . Thomas (1891), 


2 Exch. C. R. 246. — CAN. 

e. Vancouver Island — Grant 

under Settlers' Rights Act — Necessity 
for notice to railway company — Assent 
of Crown. J— Esquimjllt & Nanaimo 
Ry. Co. v . Fiddick (1909), 11 W. L. R* 


509.— CAN. 

f. Australia — Right of Crown to 
gold <£? silver mines — Construction of 
grant of M all mines. ”] — Crown grants 
of land in Victoria have the same effect 
as Englisth Grown grants. In the samo 
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under ss. Ill & 112 ; in the same manner as the the case of British Columbia, 1871. — A.-G. for 
original annuities. Dominion of Canada v. Ritchie Contracting 

Colonial statutes which purport to give an & Supply Co., [I9i9] A. 0. 999 ; 88 L. J. P. G. 

appeal “ to the Privy Council of England, in case 189; 121 L. T. 655 ; 36 T. L. R. 1, P. 0. 

their Lordships are pleased to entertain the 375. Crown grant of land under Provincial 

appeal ” are ultra vires , & ignore the constitutional Act — Subsequent disallowanoe of Act by Governor- 
rule that an appeal lies to Her Majesty & not to General — Title of grantee.] — Disallowance by the 
the Judicial Committee, who are merely the Queen’s Governor- General of Canada, under British North 
advisers, upon whom no jurisdiction can be con- America Act, 1867, ss. 59, 90, of a Provincial Act 

ferred by any Colonial Legislature. — A.-G. for in virtue of which a Crown grant of land in the 

Dominion of Canada v . A.-G. for Ontario, A.-G. Province has been issued before the disallowance, 
for Quebec v. A.-G. for Ontario, [1897] A. C. does not invalidate the title of the grantee. — 

199 ; 66 L. J. P. C. 11 ; 75 L. T. 522 ; 13 T. L. R. Wilson v. Esquimalt & Nanaimo Ry. Co., [1922] 

103, P. C. 1 A. C. 202 ; 91 L. J. P. C. 21 ; 126 L. T. 451, 

371. .] — Lands in Ontario P. C. 

surrendered by the Indians by the treaty of 1873 376. Payment by dominion In respect of 

belong in full beneficial interest to the Crown as land ceded — In pursuance of treaty — Liability of 
representing the province, subject only to certain province to contribute to payment.] — A.-G. for 
privileges of the Indians reserved by the treaty. Dominion of Canada v. A.-G. for Ontario, 
The Crown can .only dispose thereof on the advice A.-G. for Quebec v. A.-G. for Ontario, No. 
of the Ministers of the province & under the seal 370, ante . 

of the province. The Dominion Government 377. .] — By a treaty 

having purported without the consent of the pro- dated Oct. 3, 1873, the Dominion Govt., acting 
vince, to appropriate part of the surrendered lands in the interests of the Dominion as a whole, secured 
under its own seal as a reserve for the Indians to the Salteaux tribe of the Ojibeway Indians 
in accordance with the treaty : — Held : this was certain payments & other rights, at the same time 
ultra vires the Dominion which had by British extinguishing by consent their interest over a 
North America Act, 1867 (c. 3.), s. 91, exclusive large tract of land about 50,000 square miles in 
legislative authority over the lands in question extent, the greater part of which was subsequently 
but had no proprietary rights therein. — Ontario ascertained to lie within the boundaries of the 
Mining Co. v. Seybold, [1903] A. C. 73 ; 72 Province of Ontario. It having been decided 
L. J. P. C. 5 ; 87 L. T. 449 ; 19 T. L. R. 48, P. C. that the release of the Indian interest effected by 

372. .] — The title to lands the treaty enured to the benefit of Ontario, the 

in the Province of Quebec appropriated for the use Dominion Govt, sued in the Exchequer Ct. for 
of Indians, pursuant to 14 & 15 Viet. (Can.), c. 106, a declaration that it was entitled to recover from 
& surrendered to the Crown in 1882, passed to the & be paid by the Province of Ontario a propor 
Province under s. 109 of British North America proportion of annuities & other moneys paid & 
Act, 1867 (c. 3). The effect of 13 & 14 Viet, payable under the treaty : — Held: having regard 
(Can.), c. 42, was not to give the Indians an eqult- to the jurisdiction conferred upon the Exchequer 
able estate in the lands ; the title remained in Ct., the action must be dismissed as unsustainable 
the Crown, the commr. for Indian Lands being on any principle of law. In making the treaty, 
given such an interest as to enable hi- n to exercise although it resulted in direct advantage to the 
the powers of management committed to him by province, the Dominion Govt, did not act as agent 
that statute. — A.-G. for Quebec v. A.-G. for or trustee for the province or with its consent, or 
Canada, [1921] 1 A. C. 401 ; 90 L. J. P. C 33 ; for the benefit of the lands, but with a view to 
124 L. T. 513 ; 37 T. L. R. 125, P. C. great national interests, that was, for distinct & 

373. Transfer of proprietary rights vested important interests of their own, in pursuance of 

in provinces to dominion — Not presumed from grant powers derived from the British North America 
of legislative jurisdiction to dominion — Effect of Act, 1867 (c. 3). — Dominion of Canada v. Pro- 
British North America Act, 1867 (c. 3).]— A.-G. vince of Ontario, [1910] A. C. 637 ; 80 L. J. P. C. 
for Dominion of Canada v. A.-G. for Provinces 32 ; 103 L. T. 331 ; 26 T. L. R. 081, P. C. 

of Ontario, Quebec & Nova Scotia, A.-G. for 378. Grant of water rights by provincial 

Province of Ontario v . A.-G. for Dominion of Act — Ultra vires — Claims of dominion.] — Burrard 
Canada, A.-G. for Provinces of Quebec & Power Co., Ltd. v . R., No. 174, ante. 

Nova Scotia v . A.-G. for Dominion of Canada, Conveyance of land by province to dominion 

No. 119, ante . — Whether passing precious metals contained.] — 

374. Rights of Dominion & private person See Constitutional Law, Vol. II., p. 585. 

— Public harbours.] — By the British North America 379. South Africa — Mining concessions obtained 
Act, 1867 (c. 3), s. 108, it was provided that certain from native chief — Precious metals- -Restrictions 
public works & property, including “ public Imposed by British Bechuanaland Concession 
harbours.” should be the property of Canada ; — Court.] — The British Bechuanaland Concession Ct. 
Held: (1) “public harbour,” in the above con- has power to restrict a mining concession, found to 
nection, meant not merely a place suited by its have been honestly obtained from a native chief, 
physical characteristics for use as a harbour, but to the rights as to precious metals allowed to 
a place to which on the relevant date the public subjects of the Crown by the proclamation of 
had access as a harbour & which they had actually 1889. — Vilander Concessions Syndicate v. Cape 
used for that purpose ; (2) the date at which the of Good Hope Government, [1907] A. C. 186 ; 
test must be made was the date at which the 76 L. J. P. C. 47 ; 90 L. T. 275 ; 23 T. L. R. 298, 
British North America Act, by becoming applic- P. C. 

able, effected a division of the assets between the 380. Ceylon — Land needed for public purposes — 
province & the dominion ; that date being, in Decision of governor in council — Finality of.] — 

words, would have, & therefore, a the right of the Crown to gold & silver i Victoria. — Woolley v . Ironstone 

oolonial Crown grant, including in the mines in England, apply equally to Hill Lead Gold -Mini no Co, (1876), 1 

description all mines, will not pass the colonies ; & accordingly their ! V. L. R. 237.— AUS. 

royal mines. The reasons given for p^progative right to gold extends to 
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Dependencies 


Sect, 1 . — In general. Sect . ?.] 

The decision of the Governor of Ceylon in Council 
under the Land Acquisition Ordinance that land 
in a specified locality is needed for a public purpose 
is final A conclusive & cannot be questioned in 
any Ct. — Wijeyesekera v. Festing, [1919] 
A. C. 640 ; 88 L. J. P. C. 62 ; 121 L. T. 1, P. C. 


Sect. 2. — CROWN LANDS. 

881. Canada — Rights of province — Land 
escheated to Crown — British North America Act, 
1867 (c. 8), s. 109.] — By the British North America 
Act, 1807 (c. 3), s. 109, it is provided that “ All 
lands, mines, minerals, & royalties belonging to 
the several provinces of Canada at the Union shall 
belong to the several provinces in which the same 
are situate or arise ” : — Held : land escheated to 
the Crown in default of heirs belonged to the 

S rovince in which the land is situate. — A.-G. op 
Ontario v . Mercer (1883), 8 App. Cas. 767 ; 
62 L. J. P. 0. 84 ; 49 L. T. 312, P. C. 

: Annotations : — Confd. St. Catherine’s Milling & Lumber Co. 
v. R. (1888), 14 App. Cas. 46 : A.-G. of British Columbia 
v. A.-G. of Canada (1689), 14 App. Cas. 295; R. v. A.-G. 
for British Columbia (1923), 40 T. L. R. 13. Montd. 
Maritime Bank of Canada, Liquidators v. New Brunswick, 
Receiver General, [1892] A. C. 437 ; A.-G. v. British 
Museum Trustees, [1903] 2 Ch. 598 ; S.S. Magnhild v. 
McIntyre, [1920] 3 K. B. 321. 

382. Right to precious metals — 

British North America Act, 1867 (c. 3), s. 109.J — 

A conveyance by the Province of British Columbia 
to the Dominion of Cai-ada of “ public lands ” 
being in substance an assignment of its right to 
appropriate the territorial revenues arising there- 
from, does not imply any transfer of its interest 
in revenues arising from the prerogative rights of 
the Crown. The precious metals in, upon & under 
such lands, are not incidents of the land, but belong 
to the Crown, & under British North America 
Act, 1867 (c. 8), s. 109, beneficially to the province, 
& an intention to transfer them must be expressed 
or necessarily implied. — A.-G. op British Columbia 
v. A.-G. op Canada (1889), 14 App. Cas. 295 ; 


68 L. J. P. 0. 88 ; 60 L. T. 712 ; 6 T. L. R, 886, 
P. 0. 

Annotations Con*L A.-G. for British Columbia *. A.-G. 
for Canada, [1914] A 0. 153. Reid. Maritime Bank of 
Canada Liquidators e. New Br^wiok Reoeiver-Gener^, 
[1892] A 0. 437 ; Esqulmalt Ry. v. Bainbridae, 11896] 
A C. 561 ; Burrard Power Co. t>. R., [1911] t A C. 87 ; 


383. Swamp land — Canadian Act, 

48 & 49 Vlct. o. 53, s. 1— Revised Statutes of 
Canada, e. 47, s. 4.] — By above Act sect. 1 sub- 
sequently re-enacted by Revised Statutes of 
Canada, c. 47, s. 4, it was provided that all Crown 
lands which may be shown to the satisfaction of 
the Dominion Govt, to be swamp lands shall be 
transferred to the province & ensure wholly to 
its benefits and uses ; — Held : by its true construc- 
tion the sect, did not operate an immediate transfer 
to the province of any swamp lands or of the profits 
arising therefrom but only from the date of the 
Order in Council made after survey & selection as 
prescribed by the Act directing that the selected 
lands be vested in the province. Down to that 
date the profits resulting from the transferred 
land belonged to the Dominion.— -A.-G. for 
Manitoba v. A.-G. for Canada, [1904] A. C. 799 ; 
73 L. J. P. 0. 100 ; 91 L. T. 300 ; 20 T. L. R. 709, 
P C 

*384. & dominion — Land reserved for 

military purposes.] — Where it appeared from the 
evidence that, as a fact, land in a colony had been 
reserved by the Crown for military purposes : — 
Held : it remained Imperial property at the time 
of passing of the British North America Act, 1807, 
& did not fall to the colony by virtue of sect. 117 
of the Act, nor to the Dominion of Canada by virtue 
of sect. 108. — A.-G. of British Columbia v. 
A.-G. op Canada, [1900] A. C. 552 ; 75 L. J. P. O. 
114; 95 L. T. 571 ; 22 T. L. R. 764, P. C. 

Annotation : — Mentd. Vancouver City v. Vancouver Lumber 

Co. (1911), 81 L. J. P. C. 69. 


385 . Land surrendered by Indian 

tribe.] — A.-G. for Quebec v. A.-G. for Canada, 
No. 372, ante . 

386. Australia — Land in New South Wales — 
Held by Crown for distribution — Registration of 
title by purchaser.] — The Crown Lands Occupation 
Act, 1801, s. 30, of the colony of New South Wales 
confers on the Governor in Council power to make 


PART VIII. SECT. 2. 

g. Canada — Rights of province — 
Purchase-money of ordnance land .] — 
The purchase-money of ordnance land, 
comprised In the second sched. of 19 
Viot. o. 46, but sold by the principal 
offioers before that Act, is thereby 
transferred to the Provincial Govt. — 
SECRETARY OF STATE FOR WAR DE- 
PARTMENT v. Great Western Rt. Co. 
(1867), 13 Gr. 503.— CAN. 

h. Indian lands .] — 

The title to land in this provlnoe 
reserved for the Indians Is in the 
provincial govt., & not in the Dominion 
Govt. — D ob d. Burk v. Cormier 
(1890), 30 N. B. R. 142.— CAN. 

k. Crown land claimed 

by Province <fr Dominion — Seizure of 
timber eui.l — If timber has been cut 
upon drown Lands over which this 
provlnoe has exercised 8c continues to 
exercise jurisdiction it is liable to 
seixure, though the territory whore it 
is out is claimed by the Govt, of 
Canada as being part of that province, 
8c lioense to out timber has been 
granted by that govt. — Tibbitb v, 
Allan (1846), 3 Kerr, 280.— CAN. 

l. db Dominion — Im- 

material token Crown right in conflict 
with private right*.] — To an informa- 
tion of Intrusion filed by Her Majesty’s 
A.-G. for the Dominion, prosecuting 


for Her Majesty, deft, pleaded that the 
lands mentioned were not ordnance 
property, or property In any manner 
under the control of the Dominion 
of Canada, but, on the contrary 
thereof, the said lands bocamo upon 
the passing of the B. N. A. Act, 1867 
(o. 3), & still are the property of the 
Province of Ontario, in which they are 
situated. Issue being joined on this 

{ )lea, the title at the trial was gone 
nto, 8c a verdict entered for the Crown, 
with leave to deft, to move to enter 
it for him ; — Held : the Crown was 
dearly entitled to recover, for, among 
other reasons, the plea set up no title 
in deft., 8c admitted the Crown title 
by stating the lands to belong to this 
Province ; 8c the fact of the A.-G. for 
Canada proseouting for the Crown could 
not show that a Dominion title was 
necessarily claimed. — A.-G. v. Harris 
(1871), 33 U. C. R. 94.— CAN. 

3841. Land reserved 

for military purposes ] — In an action by 
pltfs., claiming under a patent from the 
Ontario Govt., 8c deft, claiming under 
a lease from the Dominion Govt, to 
try the* right to a part of the chain 
reserved along the bank of the N. River 
8c the slope between the top of the bank 
8c the water’s edge, which had been 
reserved ont of the original survey of 
the township of 8., 8c was claimed by 


defts. to have boon reserved or set 
apart for “ military ” or “ ordnance * 
purposes : — Held : the “ chain re- 
serve ” was part of the waste lands 
of the Crown hold for public purposes, 
8c was a “ government reserve 
originally made tor public purposes. — 

S ueen Victoria Niagara Falls 
ark Combs, v. Howard (1892), 23 
O. R. 1 ; 23 A. R. 355.— CAN. 

384 ii. A.-G. 

of British Columbia v. Ludgate 8c 
A.-G. of Canada , De adman’s Island 
Case (1900), 8 B. C R. 242 ; rersd., 
[1906] A. C. 552.— CAN. 

m. Public lands 

in railway belt in British Columbia.] — 
On Sept. 10, 1883, D. obtained a 
certificate of pre-emption under tbe 
British Columbia Land Act, 1875, 8c 
Land Amendment Act, 1879, of 640 
acres of unsurveyed lands within the 
twenty mile belt smith of the Canadian 
Pacific Ry., reserved on Nov. 29, 1883, 
under an agreement between the two 
Govts, of the Dominion 6c of the 
Province of British Columbia, 8c which 
was ratified by 47 Viot. o. 14 (B. C.). 
On Aug. 29, 1885, this certificate was 
cancelled, 8c on the same day a like 
certificate was issued to rasps., 8c on 
July 31, 1889. letters patent under the 
great seal of JMMsh Columbia were 
issued to respg. By the agreement* 
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regulations for carrying the Act into full effect, 
such regulations to be published in the Gazette & 
laid before the Colonial Parliament* Such regula- 
tions may govern not only the form but the effect 
of instruments of transfer of those rights which 
precede the grant of Crown leases. Such regula- 
tions, to be valid, must relate to matters arising 
under the provisions of the Act, & not provided 
for in the Act, & must be in accordance with the 
provisions of the Act. A person who has bond 
fide paid money without notice of any other 
title, may afterwards, even pendente lite , get a 
legal title if he can, & may hold it though during 
the interval between the payment & the getting 
in of the legal title he may have had notice of some 
prior dealing inconsistent with the good faith of 
the dealing with himself. The Crown lands of 
the Colony are held by Her Majesty for distribution 
according to the Constitution Act, & as now 
directed to be disposed of under the Crown Lands 
Act of 1861. — Blackwood v, London Chartered 
Bank op Australia (1874), L. R. 6 P. 0. 92 ; 
43 L. J. P. C. 26 ; 30 L. T. 46 ; 22 W. R. 419, P. C. 
Annotation s: — Mentd.. Taylor v. Russell, [1892] A. C. 244 ; 

London & County Banking Co. v. Goddard (1897), 76 

L. T. 277. 

387. Sale of — Where land temporarily 

reserved for sale.] — Under the provisions of the 
Acts relating to Crown lands in New South Wales, 
it is not competent for the Governor with the 
advice of his Council to sell by appraisement to 
the holder, improved land which has been tem- 
porarily reserved from sale, before such reservation 
had been revoked. 

But where an application to purchase hae been 
made before such revocation & the sale is not 
completed till after the revocation, it is good, 
even though there was an application for a con- 
ditional purchase by another person before the 
contract of sale was complete. — Ricketson v. 
Barbour, T1893] A. C. 194 ; 62 L. J. P. C. 65 ; 
68 L. T. 643 j 1 R. 346, P. C. 

Annotation Mentd. Abbott v. Lauds Minister (1895), 

11 R. 466. 

388. Reservation of minerals.] 


— The Commonwealth having in 1916 acquired 
from the reaps, fifty-six acres of land in New 
South Wales under the Lands Acquisition Act, 
1906 (Com.), contended that the compensation 
payable should not include any sum in respect 
of limestone contained in the land. The land 
was part of a plot for which the reaps.* predecessor 
in title had applied under the Crown Lands Aliena- 
tion Act, 1861 (N. S. W.), & prior to 1884 had been 
declared the conditional purchaser. That Act 
provided for a grant in fee simple after three years 
from the sale, reserving any minerals which the 
land might contain ; minerals were not defined in 
the Act. The Crown Lands Act, 1884 (N. S. W.) f 
repealed the Act of 1861, but preserved rights 
acquired thereunder. It provided that Crown 
grants should reserve “ all minerals,** which it 
defined so as not to include limestone. In 1886 a 
grant of the plot was made which recited that the 
grantee claimed as conditional purchaser under 
the Act of 1861 ; the grant reserved “ all 
minerals *’ ; it also made certain reservations 
provided for by the Act of 1884 but not by that 
of 1801. The Mining Act, 1900 (N. S. W.), pro- 
vided by s. 46, sub-s. 2, that if a Crown grant 
reserved to the Crown “ all minerals ” the land 
should be open to public mining under that Act 
for “ all minerals.’* The Act defined “ minerals ’* 
as including any substance which might be declared 
by Proclamation to be a mineral within the mean- 
ing of the Act. By a Proclamation made in 1907 
limestone was declared so to be : — Held : the 
grant of 1880 should be construed as having been 
made under the Act of 1884, & consequently it 
did not reserve the limestone to the Crown. — 
Australia Commonwealth v. Hazeldell, Ltd., 
[1921] 2 A. C. 373 ; 00 L. J. P. C. 220, P. C. 

389. Notification of non-renewal of 

licence — Not ultra vires the Crown.] — An agree- 
ment by the govt, that in consideration of a 
licensee of land paying licence fees as demanded 
which had been refused because of a dispute as 
to a new appraisement a notification to the effect 
that the licences had not been renewed owing to 
non-payment thereof should be revoked & that 


ratified by 47 Viot. o. 6 (D.). it was also 
agreed that three & a half million 
additional acres in Peace River District 
should be conveyed to the Dominion 
Govt, in satisfaction of the right of the 
Dominion under the terms of union to 
have made good to it, from public 
lands contiguous to the railway belt, 
the quantity of land that might at the 
date of the conveyance be held under 
pre-emption right or by Crown grant : 
— Held : the land in question was 
exempt from the statutory couveyanoe 
to the Dominion Govt., & upon the 
pre-emption right granted to D. being 
subsequently abandoned or cancelled, 
the lands became the property of the 
Crown in right of the Province, & not In 
light of the Dominion. — R. v. Demers 
(1893), 22 S. C. R. 482.— CAN. 

_ "" .] — Scmble : 

letters patent for public lands situated 
within the railway belt in British 
Columbia should issue under the great 
seal of Canada & not under the great 
seal of British Columbia.— R. v. 
Farwkix (1893), 3 Exoh. C. R. 271.— 
CAN. 

, o. - — — — — Bed of navigable 

river.] — The title to the soil in the 
beds of navigable rivers is In the Crown 
in right of the Provinces, not In right 
Mom 

S B. 

q. — — Quebec — Implied reservations 


in Crown orants .] — -Leamy v. R. (1915), 
16 Exch. C. R. 189.— CAN. 

r. Ordnance lands — Chain reserve 
along Niagara River.] — The “ chain 
reserve ” along the bank of the 
Niagara river, & the slope between the 
top of the bank & the water’s edge, 
were not originally sot apart for 
military or ordnance purposes, & on 
the Confederation did not pass to the 
Dominion Government as *• Ordnance 
Lands,” but remained part of the 

S ublic domain of the Province of 
jntario. — Q ueen Victoria Niagara 
Park Combs, v. Howard 
23 O. R. 1 ; 23 A. R. 355.— 

s. Newfoundland — Building erected 
on Crown land under revocable licence 
from Governor — Right of Crown to re- 
move on notice of revocation. ] — Hoyles 
v. Bland (1819), 1 Nfid. L. R. 160.— 
NFLD. 

t. Crown* s claim to ship*s room.] 

— Under the statutes for regulating 
the fishery of Newfoundland & taking 
away the public use of certain ships* 
rooms in the town of St. John’s in 
that Island, the Crown is not entitled 
to claim a piece of ground formerly 
used as a ships* room, against such a 

Sossession as would have been a bar to 
lie claim of the Crown if the land had 
not been clothed with that oharaoter. — 
Szmms (A.-G. or Newfoundland) v. j 
Cuddino (1836), 2 Nfld. L. R. 3.— 
NFLJD. 

Lease of Crown land — Withdrawal ' 



of land leased — By proclamation — 
Whether ultra vires. ] — A lease of Crown 
land, which purported to be an Im- 
provement loose, was in 1902, issued 
to pltf. The lease was expressed to be 
for ,# about twenty years from the date 
of execution to terminate July 27. 
1923,” but contained a provision that 
the Governor might at any time be 
from time to time after the expiration 
of ten years withdraw the whole or any 
part of the land for the purposes 
of settlement without compensation 
except for the lessor’s interest in im- 
provements on the land so withdrawn ; 
& also that upon such withdrawal of 
any land a reduction of the rent pro- 
portionate to the area withdrawn should 
be made. In 1913 the Governor by 
proclamation withdrew the whole of 
the land. Pltf. having brought a 
suit asking for a declaration that the 

{lower of withdrawal oont&inod in the 
ease was ultra vires & contrary to the 
provisions of the Crown Lands Acts : — 
Held : pltf. was not entitled to treat 
the leaso os being free from the pro- 
visions as to withdrawal, &, therefore, 
was not entitled to the declaration 
asked.— -Stewart v . Williams (1914), 
15 S. R. N. S. W. 4 ; 31 N. S. W. W. N. 
108.— AUS. 


b. Depasturing stock — Whether Crown 
lands — Public Works Act, 1900— 
Crown Lands Act , 1884, I. lS3.J—On a 
charge under sect. 133 of the 1884 
Act. of unlawfully occupying Grown 
lands by depasturing stock thereon, 
the evidence showed that one of deft/s 
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Sect. 2. — Crown lands . Part IX. Sects . 1, 2 <fc 3 : 

Sub-sect. 1.] 

the licensee should quietly enjoy his holding is 
not ultra vires the Crown as being contrary to the 
New South Wales Crown Lands Acts : & on 

breach thereof by the govt, an action will lie. — 
Williams v. O’Keefe, [1910] A. C. 186 ; 79 
L. J. P. C. 63 ; 101 L. T. 762 ; 26 T. L. R. 144, P. C. 

390. Improvement lease — Extension 

of unexpired term.] — There is no power under the 
Crown Lands Act, 1895 (N. S. W.), s. 26, to grant 
to the holder of an improvement lease, granted 
under that sect, an extension of his term from the 
date of the unexpired term of the existing lease. 
Sect. 44 of that Act, however, applies to an exten- 
sion so granted, & it is consequently not void, but 
voidable ; it can only be declared void by the 
procedure provided by sect. 44, & an information 
for a declaration that it is void cannot be main- 
tained. — Bull v. A.-G. for New South Wales, 
[1916] 2 A. 0. 664 ; 85 L. J. P; C. 217 ; 115 L. T. 
661. 


391. Nigeria — Land held by White Cap Chief- 
Radical title in Crown— Usufructuary title in the 
chief.] — The radical title to land held by the 
White Cap Chiefs of Lagos is in the Crown, but a 
full usufructuary title vests in a chief on behalf 
of the community of which he is the head. That 
usufructuary title was not affected by the cession 
to the British Crown in 1861 ; the system of Crown 
grants must be regarded as having been introduced 
mainly, if not exclusively, for conveyancing 
purposes. 

Public Lands Ordinance, 1903 (Lagos), s. 23, 
provides that the decision of the Supreme Ct. 
respecting any compensation shall be final & 
conclusive : — Held : this section did not preclude 
the prerogative of the Crown to give special leave 
to appeal. — Amodu Tijani v. Southern Nigeria 
(Secretary), [1921] 2 A. C. 399 ; 90 L. J. P. C. 
236, P. C. 

392. Southern Rhodesia — Administration by 
chartered company — Unalienated land.] — Re 

Southern Rhodesia, No. 7, ante. 


Part IX. — Judicial Committee of the Privy Council 


Sect. 1. — IN GENERAL. 

Nature & constitution of.] — See Courts, Vol. 
XVI., p. 134, Nos. 321-323. 

Jurisdiction generally.] — See Courts, Vol. XVI., 
p. 134, Nos. 324-338. 

Appeals in Admiralty matters.] — See Admiralty, 
Vol. I., pp. 236-241. 

Appeals in prize cases]— See Prize Law & 
Jurisdiction. 

Appeals in ecclesiastical matters.] — See Part IV., 
ante ; Ecclesiastical Law. 

Power to retain suit on appeal.] — See 

Courts, Vol. XVI., p. 134, No. 329; p. 152, 
Nos. 620-522. 

Jurisdiction as to copyright.] — See Copyright 
Act, 1911 (c. 46), s. 4. 

Jurisdiction as to schemes for endowed schools.] 

— See Endowed Schools Acts, 1869 (c. 56), s. 39 ; 
1873 (c. 87), s. 14, &, generally , Education. 

Appeals as to costs.] — See Courts, Vol. XVI., 
pp. 135-136, Nos. 339-346. 

Practice & procedure generally.] — See Courts, 
Vol. XVI., p. 137 et seq. 


Sect. 2. — {[ROM WHAT COURTS APPEALS 
ENTERTAINED. 

393. Courts acting In judicial character — Not 
confirmation of award of government agent— By 


Governor-in-Council — Without special reference.] 

— The Govt, agent at Surat made an award, 
Which award was confirmed by the Governor in 
Council. Upon appln. by a claimant dissatisfied 
with the award to the Judicial Committee, for 
leave to appeal from the Governor in Council’s 
confirmation of the award : — Held : the award 
was not such a judicial act as to come within the 
operation of Judicial Committee Act, 1833 (c. 41), 
s. 3, or Judicial Committee Act, 1844 (c. 69), & 
could not be entertained by the Judicial Committee 
without a special reference to them by the Crown, 
under sect. 4 of the former statute . — Re Surat 
(Nawab) (1854), 9 Moo. P. C. C. 88 ; 5 Moo. Ind. 
App. 499 ; 14 E. R. 231, P. C. 

394. Not where acting as tribunal to try 

election petitions — Special jurisdiction delegated 
by colonial legislatures.] — Petitioner having been 
declared duly elected a member to represent the 
electoral district of Montmanicr, in the Legislative 
Assembly of the Province of Quebec, his election 
was afterwards, on petn., declared null & void 
by judgment of the Superior Ct., under Quebec 
Controverted Elections Act, 1875. He then 
applied for special leave to appeal to Her Majesty 
in Council : — Held : such appln. must be refused. 
Although the prerogative of the Crown could not 
be taken away except by express words, & sect. 20 
of above Act providing that such judgment should 
I not be susceptible of appeal did not mention either 


horses was found on the land, & it was 
proved that deft, knew of that fact & 
that he had been previously warned, 
without effect, to remove him ; Sc 
it was shown that the land in question 
was land which had been resumed 
under 1900 Act, & vested in the 
Minister for Works : — Held : the land 
was not “Ciown Land'* or “land 
granted, reserved, or dedioated for 
publio purposes,** within the meaning 
of 1884 Act, s. 133 . — Ex p . Collins 
(1914), 14 8. R. N. S. W. 31 ; 31 
N. 8. W. W. N. 25.— AUS. 


o. Reservation in Crown Or ant 8 . ) — 
A reservation of a Crown grant of “ a 
road of 100 feet on the banks '* is not 
void for uncertainty. Sc must be con* 
e trued as a reservation of a right to 
make a road 100 feet wide anywhere 
along the waterside. Such reserva- 


tion is not within the purview of the 
Nullum Tempus Act ; queer e, whether 
the Act is In force in the Colony, 
whether the existence of such reserva- 
tion in land under contract for sale, 
is a matter of compensation is a ques- 
tion for the Master. A lessee with 
option of purchase, so soon as he has 
exercised the option, is, as regards 
speciflo performance, in the position 
of an ordinary purchaser. — Burns v. 
Allen (1889), 10 N. S. W. Eq. 218.— 


d. Crown Lands Consolidation Act , 
1913 — Contract to erect scrub fence — 
Whether void .J — Deft?, were in posses- 
sion of a Crown lease on behalf of a 
soldier on active service, but had no 
title themselves. By a lease in genera] 
terms they let to pltfs. for three mouths, 


a condition of such loaso being that 
defts. should erect a scrub fence on 
portion of the boundary. Defts. 
obtained the Minister’s permission to 
agist pltf.’s stock for the period of the 
lease, & pltf. put his stock on the land 
& paid rent ; but deft, did not erect 
the fence, & pltf. sued to recover 
damages for stock which in consequence 
strayed & were lost : — Held : defts. 
having no title td the land, their 
contract to erect a fence thereon was 
void under par. 254 of the above Act, 
which provides that any person in the 
occupation of Crown lands without a 
title under the Crown Lands Act, who 
erects any building or other structure 
thereon shall be subject to a penalty.— 
Johns u. Clarke (1919), 19 N. 8. W. 
S. C. R. 378 ; 36 N. 8. W W. N. 149.— 
AUS. 
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the Crown or its prerogative, yet the fair construc- 
tion of the above Act & the previous legislation 
was, that it was the intention of the Legislature, 
under that Act, which was assented to by the 
Crown, to create a tribunal for the purpose of 
trying election petns. in a manner which should 
make its decision final for all purposes, & should not 
annex to it the incident of its judgment being 
reviewed by the Crown under its prerogative. — 
Th^bbbgb v. Laudry (1876), 2 App. Cas. 102; 
46 L. J. P. C. 1 ; 35 L. T. 640 ; 25 W. R. 216, 
P. C. 


Ry. of Canada, [1911] A. C. 461. 

395. Not where Supreme Court acting 

under special reference — Under agreement between 
parties.] — Where the Supreme Ct. of a colony has 
acted under a special reference made to it, under 
an agreement between the parties, an appeal does 
not lie to the Queen in Council. — A.-G. op Nova 
Scotia v. Gregory (1886), 11 App. Cas. 229 ; 
55 L. J. P. C. 40 ; 55 L. T. 270, P. C. 

396. Not where court directed by statute 

to be bound by equity & good conscience — & not 
bound by strict rules of law or equity.] — Where it 
is provided by statute that a ct. is to be guided 
by equity & good conscience only & not bound by 
the strict rules of law or equity in any case or by 
any technicalities or legal forms whatever the 
decision of the ct. is not a judicial decision, & 
cannot be made the subject of appeal or give 
occasion for the exercise of Her Majesty’s pre- 
rogative of granting appeals from cts. of justice. — 
Moses v . Parker, Ex p. Moses, [1896] A. C. 245 ; 
05 L. J. P. C. 18 ; 74 L. T. 112 ; 12 T. L. R. 254, 
P. C. 

Annotation : — Reid. Canadian Pacific Ry. v. Toronto Corpn. 

& Grand Trunk Ry. of Canada, [1911] A. C. 461. 

397. Not Commission appol: ted by Viceroy 

of India.] — Special leave to appeal from the con- 
viction of petitioner of a criminal offence by a 
Commission appointed by the Viceroy which was 
held to be not in any sense a ct. from which an 
appeal would lie, refused. — Madhava Singh 
(Maharajah) v Secretary of State for India 
in Council (1904), L. R. 31 Ind. App. 239, P. C. 

398. Not court of political agent.] — The 

jurisdiction exercised by the ct. of the political 
agent & of the Governor of Bombay in Council is 
political & not judicial in character, & no appeal 
lies therefore to the King in Council. — Hemchand 
Devchand v . Azam Sakarlal Chhotamlal, 
[1906] A. C. 212 ; L. It. 33 Ind. App. 1 ; 22 
T. L. R. 208, P. C. 

Indian courts.] — See Sect. 8, sub-sect. 3, post . 


i notations : — Consd. Cushing v. Dupuy (1880), 5 App. Cas. 
409. Folld. Kennedy tTPurcell (1888), 59 L. T. 279. 
Apld. Moses v. Parker, Ex p . Moses, [1896] A. C. 245. 
Diitd. Re Wi Matua's Will. [1908] A. C. 448. Consd. 
Canadian Pacific Ry. v. Toronto Corpn. & Grand Trunk 


Sect. 3.— JURISDICTION. 

Sub-sect. 1. — In General. 

399. Crown prerogative to review decisions — 
Of ail colonial courts.] — The court doubted much 
whether such sequestration should not be directed 
by the King in Council, where alone an appeal 
lies from the decrees in the plantations (IxORD 
Macclesfield, C.). — Fryer v . Bernard (1724), 
2 P. Wms. 201 : 24 E. R. 722, L. C. 

Annotation: — Mentd. Portarlington r. Soulby (1834), 3 

My. Sc K. 104. 

400. Civil & criminal proceedings.] — 

R. v . Joykissen Mookerjee, No. 535, post . 


401. • .] — The Crown, by virtue 

of its prerogative, has authority to review all the 
decisions of all the colonial cts., whether the pro- 
ceedings be of a civil or of a criminal character, 
unless that authority has been parted with. But 
it is only in very peculiar circumstances, such as 
where the rights of the Crown are concerned, & 
involving questions of great importance, & where 
the proceedings are substantially more of a civil 
than of a criminal character, that appeals can 
be allowed in criminal proceedings.— -Falkland 
Islands Co.v.R. (1863), 1 Moo. P. O.C. N.S. 299; 
9 L. T. 103 ; 12 W. R. 220 ; 9 Cox, C. C. 351 ; 
15 E. R. 713, P. C. ; subsequent proceedings (1804), 
2 Moo. P. C. C. N. S. 266, P. C. 

Annotations: — Consd. R. v. Bertrand (1867), L. R. 1 P. O. 
520 ; Re Dillet (1887), 12 App. Cas. 459 ; Arnold t>. King- 
Emperor, [1914] A. C. 644. Retd. Levien «. R. (1867), 
L. R. 1 P. C. 536. 


492. .] — It is the inherent pre- 

rogative right, & on all proper occasions, the duty 
of the Queen in Council to exercise an appellate 
jurisdiction in all cases, criminal as well as civil, 
arising in the colonies, from which an appeal lies, 
& where, either by the terms of a Charter, or 
Statute, the power of the Crown, has not been 
parted with, with a view not only to ensure, as 
far as may be, the due administration of justice in 
an individual case, but also to preserve generally 
the due course of procedure. The exercise of this 
branch of the prerogative in criminal cases is 
to be cautiously admitted, & is regulated by 
consideration of circumstances & consequences. 
Leave to appeal will only be granted in special 
circumstances, such as where a case raises ques- 
tions of great & general importance in the admini- 
stration of justice. — R. v, Bertrand (1807), 
L. R. 1 P. C. 520 ; 4 Moo. P. C. C. N. S. 400 ; 
10 L. T. 752 ; 31 J. P. 531 ; 10 Cox, C. C. 018 ; 
10 E. R. 391 ; sub nom. A.-G. of New South 
Wales v. Bertrand, 35 L. J. P. C. 51 ; 10 W. R. 
9, P. C. 

Annotations : — Apld. R. v. Murphy (1869), L. R. 2 P. C. 535. 
Reid. R. v. Murphy (1868). L. It. 2 P. C. 35 ; Ibrahim v. 
It., [1914] A. G. 599. Mentd. It. v. Duncan (1881), 7 
Q. B. D. 198 ; He Guerin (1888), 58 L. J. M. C\ 42 ; Ex p . 
Bottomley, [1909] 2 K. B. 14. 


403. Necessity for court below to give judgment.] 

— The cts. in the islands of Jersey subject to the 
Crown cannot transmit a cause to the Kinp in 
Council without giving any judgment in ft. — 
Magoons & Premanee r. Dumaresque (1720), 
2 Ld. Raym. 1448 ; 92 E. R. 442, P. C. 

404. Effect of granting appeal.] — R. v. Joy- 
kissen Mookerjee, No. 535, post . 

405. Whether bound by own previous decisions 
— Different parties — Similar clrcumstances.1 — A 
previous decision of the J udicial Committee of the 
Privy Council between other parties, & an Order 
of the Sovereign in Council thereon, is not neces- 
sarily conclusive in all similar cases subsequently 
coming before that tribunal. — Ridsdale v . Clif- 
ton (1877), 2 P. D. 270 ; 40 L. J. P. C. 27 ; 30 
L. T. 805 ; 42 J. P. 148, P. C. ; varying S. C. 
sub nom . Clifton v. Ridsdale (1870), 1 P. D. 
310. 


Annotations: — Consd. Tooth v. Power, [1891] A. C. 284. 
Reid. Head v. Lincoln Bp., [1892] A. C. 044. Mentd. 
Combe v. Edwards (1877), 2 P. D. 354 : Howards, Boding- 
ton (1877), 2 P. D. 203 : Hudson v. Tooth (1877), 2 P. D. 
125 ; Hughes v. Edwards (1877), 2 P. D. 361 ; Sergeant 
v , Dale U87y), 43 J. P. 220 ; He St. Lawrence, Pittlngton 
(1880), 5 P. D. 131 ; Combe r. Dela Bere (1881), 6 P. D. 
157 ; Hoywood v. Manchester Bp. (1884), 12 Q. B. D. 404 ; 
The Vera Cruz (No. 2) (1884), 9 P. D. 96 ; R. v. London Bp. 
(1889), 23 Q. B. D. 414 : ti.v. London Bp., Leigntons Case, 
1891] 2 Q. B. 48 ; St. John the Baptist, fUnberhlllC Vicar, 


llOVXj it v uuua wo uuiuciuutvTiuar, 

etc.) v . St. John the Baptist, Tlmberhlll (Rectors, etc.), 
[1895] P. 71 ; St. John, Pendlebnry (Vicar, etc.) v . St. 
John, Pendlebnry (Parishioners), [1895] P. 178; Barsham, 
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Sect. 8. — Jurisdiction: Subjects. 1 , 2, 8 dfc 4. ] 

Suffolk (Rector) v. Bareham, Suffolk (Parishioners), 
[1896] P. 256 ; Great Bsrdfleld (Vicar Sc Churchwardens 5 


OBVUJV iUMwoBu. IIOVIJ XT. IV, iwouuon, wngni 

v . Tuffwell* [1697] 1 Ch. 86 ; Re St, Mark’s, Marylebone 
Ed.. St. Mark's (Vicar) v. St. Mark’s (Parishioners), [1898] 
P. 114 ; Davey v. Hinde, [1901] P. 96 ; Re St. Anselm, 
Pinner, [1901] P. 202; Davey v. Hinde, [1908] P. 221 ; 
Paignton (Vicar Sc Churchwardens) v. All Having Interest, 
[1906] P. Ill : Re Christ Church, Ealing, [1900] P. 289 ; 
Markham v. Shirebrook Overseers, [1906] P. 239 ; St. 
John the Evangelist, Clevedon (Vicar, eto.) v. All Having 
Interest, [1909] P.6 ; St. Paul, Bow Common (Vioar, eto.) 
v. St. Paul, Bow Common (Inhabitants), [1909] P. 245 ; 
St. Paul, Bow Common (1912), 28 T. L. R. 584 ; Fowke 
t>. Berington, [1914] 2 Ch. 308: Re St. Paul’s, Carlisle, 
[1919] P. 134 ; Re Tenbury Parish Church (1919), 36 
T. L. R. 188 ; Gore-Booth v. Manchester Bp., [1920] 
2 X. B. 412 ; Re St. Luke's, Southport (1920), 36 T. L. E. 
733. 


406. Given ex parte.] — A decision of the 

Judicial Committee given ex parte does not pre- 
clude the ct. in a subsequent case, from examining 
the reasons upon which it was arrived at, &, if 
they should find themselves forced to dissent from 
those reasons, from deciding upon their own view 
of the law. — Tooth v. Power, [1891] A. C. 284 ; 
60 L. J. P. C. 39 ; 04 L. T. 098 ; 7 T. L. R. 
495, P. O. 


* 

Sub-sect. 2. — Conduct and Powers of Colonial 
Judges and Officers. 

407. Conduct of Chief Justice — Altering practice 
of court.] — Re Wells, No. 207, ante . 

408. Intemperate & Illegal conduct — 

Effect of lapse of time In making complaint .] — Re 

Grenada (Representatives, etc.) & Sanderson, 
No. 200, ante. 

409. Removal of Judge from office — By Governor 
Sc Council.] — Montagu v. Van Dieman’s Land 
(Lifut.-Gov.), No. 48, ante . 

410. .] — Cloete v. R., No. 205, ante . 

411. Refusal by bailiff to admit advocate to 
practise — Number of advocates limited by legal 
custom.] — D’Allain v. Le Breton, No. 081, post. 


Sub-sect. 3. — Punishment for Contempt of 
Court. 

Contempt of court generally, see Contempt of 
Court, Attachment Sc Committal, Vol. XVI. 

412. Whether appeal entertained — Practitioner 
suspended or struck off rolls.] — Re Antigua JJ., 
No. 219, ante. 

418. •] — An order of the Recorder’s 

Ct. In the colony of Sierre Leone, disbarring Sc 
striking off from the rolls a practitioner of that 
ct., for alleged contumelious conduct, on appeal 
reversed Sc rescinded. 

Senible : a fine imposed by a Ct. of Record for 
contempt of ct. cannot be remitted by this ct. on 
appeal. — Smith v . Sierre Leone JJ. (1841), 3 
Moo. P. C. C. 301 ; 13 E. R. 147, P. C, 

Annotations: — FoUd. Rainy v. Sierra Leone JJ. (1853), 

8 Moo. P. C. C. 47. Oonid. McDermott v. British Guiana 

Judges ^868)^ Ij R. 2 P. C. 341. Reid. Re Wallaoe (1866), 

414. . 1 — Two appeals against orders 

suspending barristers from practising in the ct. 
to six months : — Held : the orders should never 
have been made & the ct. would advise Her 
Majesty to reverse them. — Re Downie, Re Arrin- 


dell (1841), S Moo. P. C. C. 414 ; 18 H, R. 168, 
P. C. 


Annotations .•—Reid. Re Wallaoe (1866), L. R. 1 P. O. 283 ; 
MoDermott v. British Guiana Judges (1868), L. R. 2 P. 0. 
341. 


415. .] — Two orders made by the 

judges at Sierra Leone, striking a practitioner of 
the cte. off the rolls, to alleged misrepresentation, 
contempt Sc misconduct s — Held : to have been 
improperly made, Sc ordered to be discharged, & 
applt. restored to the rolls. — Smith v. Sierra 
Leone JJ. (1848), 7 Moo. P. C. C. 174 ; 13 B. R. 
846 P. C. 

Annotation: — Reid. Re Wallace (1866), L. R. 1 P. C. 283. 

416. No time allowed to prepare 

defence.] — An order nisi to striking an attorney 
Sc practitioner of the Ct. of Newfoundland off the 
rolls of that ct., unless cause to the contrary should 
be shown in four days, made absolute upon no 
cause being shown, notwithstanding an applica- 
tion made by him for enlargement of time to 
enable him to prepare his defence, reversed by 
the Judicial Committee as being irregularly Sc 
improperly made by the ct. — Emerson v. New- 
foundland Judges (1854), 8 Moo. P. 0. C. 157 ; 
14 E. R. 00, P. C. 

Annotation : — Consd. Newton v. Judges of the High Court, 

North-Western Provinces (1871), L. R. 4 P. C. 18. 


417. .] — Bunny v. New Zealand 

Judges, No. 001, post. 

418. Penalty not appropriate to 

offence.] — An Order suspending an attorney Sc 
barrister of the Supreme Ct. of Nova Scotia from 
practising in that ct., for having addressed a letter 
to the Chief Justice, reflecting on the judge Sc the 
administration of justice generally in the ct., 
discharged by the ‘Judicial Committee, as it sub- 
stituted a penalty & mode of punishment which 
was not the appropriate & fitting punishment for 
the offence . — Re Wallace (1800), L. R. 1 P. C. 
283 ; 4 Moo. P. C. C. N. S. 140; 10 E. R. 209; 
svb nom. Wallace v. Nova Scotia Judges, 
30 L. J. P. C. 9 : 15 W. R. 533, P. C. 

Annotation: — Diftd. Re Sarbadhicary (1906), 95 L. T. 894. 

419. .] — Two orders of the High 

Ct. of the North-Western Provinces, the one being 
an order nisi calling on applt., a barrister & 
advocate practising in that ct., to show cause why 
he should not be suspended from the practice of 
his profession as an advocate of that ct., Sc the 
other order declaring him guilty of gross profes- 
sional misconduct, & suspending him from practice 
for five years, on appeal, as to the rule on which 
the first order was made discharged. Sc the second 
order reversed ; the Judicial Committee being of 
opinion, that, though applt. had been guilty of a 
grave irregularity Sc deserving of censure, yet the 
facts proved did not amount to that mala praxis 
on which the High Ct., having regard to the 
position Sc functions of an advocate in the North- 
Western Provinces, could fairly found any pro- 
ceeding of a penal character. — Newton v. North- 
Western Provinces (High Court Judges) 
(1871), L. R. 4 P. 0. 18; 8 Moo. P. C. C. N. S. 
202 ; 14 Moo. Ind. App. 207 ; 17 E. R. 288, P. O. 

420. Professional misconduct — 

Reasonable cause for suspension.]— -A High Ct. of 
Judicature established in India Dy letters patent 
had power 44 to approve, admit, Sc enrol such . . . 
advocates ... as to the said High Ct. shall seem 
meet,” &, further, 14 to remove or to suspend from 
practice on reasonable cause the said advocates” t 
— Held : the ct. had power to suspend from 
practice a member of 4he English Bar who had 
been admitted as an advocate of the ct. ; Sc the 
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fact that an advocate had written & published, in 
a periodical of whioh he was editor, an article 
which was a libel reflecting on the judges of the 
High Ct. in their official capacity, though professing 
to oe a vindication of his own professional conduct, 
amounted to a contempt of ct. which was a reason- 
able cause for suspending him from practice. — 
Be Sabbadhicary (1900), 95 L. T. 894 ; 23 
T. L. R. 180 ; 61 Sol. Jo. 144, P. C. 

42 i a Where no contempt committed.] 

— By three orders of the Supreme Ct. of Sierra 
Leone applt. was fined for contempt of ct. & 
forgery & his name was removed from the roll 
of barristers & solicitors of the ct. : — Held : these 
orders must be reversed & the fines returned. 
Procurement of a warrant for arrest from a criminal 
ct., unless tainted by fraud, is not a contempt of 
the civil ct. which had previously refused to grant 
it .—Be Taylor, [1912] A. C. 347 ; 81 L. J. P. C. 
109 ; 106 L. T. 973 ; 28 T. L. R. 204, P. C. 

422. Imprisonment — Where appeal pend- 
ing In suit.] — This ct. has no jurisdiction to direct 
the release of a party imprisoned for a contempt 
of the ct. below, pending an appeal respecting the 
merits of the suit. — H ughes v. Porral (1842), 
4 Moo. P. C. C. 41 ; 13 E. R. 210. 

423 . Order of Court of Reoord.] — 

The judges of the Supreme Ct. of British Guiana 
committed the publisher of a newspaper in the 
colony to prison for a contempt of ct., alleged to 
have been committed by the publication of certain 
libellous matter in newspaper articles. On appeal 
to the Judicial Committee against the order of 
the colonial judges : — Held : the Supreme Ct. 
of Civil Justice in British Guiana was a Ct. of 
Record ; as such it had power to commit for that 
particular contempt ; & leave to appeal ought 

not to have been granted. — McDermott v. British 
Guiana Judges (1808), L. R. 2 P. C. 341 ; - 5 
Moo. P. C. C. N. S. 400 ; 38 L. .T. P. C. 1 ; 20 
L. T. 47 ; 10 E. R. 690 ; sub nom. Be M'Dermott, 
17 W. R. 352, P. C. 

424. .] — The High Ct. has power 

to punish summarily by imprisonment contempt 
of ct. committed by the publication of a libel out 
of ct. when the ct. is not sitting. 

Such a case is not a proper one for an appeal to 
Her Majesty. — S urendranath Banerjea v. Ben- 
gal High Court Chief Justice & Judges (1883), 
L. R. 10 Ind. App. 171, P. C. 

425. Fine — Imposed by Court of Record.] 

— Smith v. Sierre Leone JJ., No. 413, ante . 

420. .] — The Judicial Com- 

mittee have no jurisdiction to entertain an appeal 
from orders made by a Ct. of Record in the Colonies, 
inflicting fines upon a practitioner for contempts 
of ct. — R ainy v. Sierra Leone JJ. (1853), 8 
Moo. P. C. C. 47 ; 14 E. R. 19, P. C. 

Annotations? — Gonid. M'Dermott v. British Guiana Judges 

(1868). L. R. 2 P. C. 341. Refd. Re Ramsay (1870), 

L. R. 3 P. O. 427. 

427 . Where no contempt committed.] 

— A barrister engaged before the Supreme Ct. 
at Hong Kong was, without notice of an alleged 
contempt, or rule to show cause, & without being 
heard in defence, by an Order of that ct., fined & 
adjudged to have been guilty of several contempts 
of ct. in disrespectfully addressing the Chief 
Justice while conducting a cause. Such Order, 
upon a reference by the Crown to the Judicial 
Committee, under Judicial Committee Act, 1833 
(c. 41), s. 4, set aside, & the fine ordered to be 
remitted on the grounds, (1) that the Order was 
bad, inasmuch as the offences charged were not 
of themselves such contempts of ct. as legally 
constituted an offence ; , (2) no distinct charge 


of the several alleged offences was stated, & no 
opportunity given to the party accused of being 
heard, before passing sentence . — Be Pollard 
(1808), L. R. 2 P. C. 100 ; 5 Moo. P. 0. 0. N. S. 
Ill; 10 E. R. 467, P. 0. 


Annotations : 


As to (2) Folld. Chang Hang Kiu t>. Piggott, 
w — ~ Generally, Menid. Cox 


« w is; rouu. unauj 
Re Lai Hing Finn, (1909) A. C. 312. 
v. Hakes (1890). 13 Ann. Cas. 606 


428. .] — Qu. .* whether an appeal 

lies to the Queen in Council against a judgment 
of the Ct. of Queen’s Bench in Lower Canada 
quashing a writ of error against an Order of the 
Ct. of Queen’s Bench on the Crown side, fining & 
ordering an attachment against a counsel for an 
alleged contempt of ct. 

Semble : where a fine is imposed, the remedy is 
to petition the Crown for a reference to the Judicial 
Committee under Judicial Committee Act, 1833 
(c. 41), s. 4. — Be Ramsay (1870), L. R. 3 P. C. 427 ; 
7 Moo. P. 0. C. M. S. 203 ; 17 E. R. 101, P. 0. 

429. Where party not heard in self- 

defence.] — Re Pollard, No. 427, ante, 

430. .] — Applts., having been sum- 

marily committed to prison by the Chief Justice 
under Hong Kong Supreme Court Ordinance 3 
of 1873, s. 31, for wilful & corrupt perjury before 
the Bankruptcy Ct.. moved unsuccessfully for a 
discharge of the order on the grounds that they 
had not been informed by the Chief Justice what 
statements made by them constituted the perjury 
& that they had had no opportunity of showing 
cause before sentence: — Held: (1) the Ordinance 
did not contemplate the accusation being formu- 
lated in a series of specific allegations of perjury 
& its gist had been made sufficiently clear ; (2) as 
the Ordinance did not dispense with giving applts. 
an opportunity before sentence of explaining or 
correcting misapprehensions of their statements, 
it was essential that it should be accorded to them. 
— Chang Hang Kiu v. Piggott, Re Lai Hing 
Firm, [1909] A. 0. 312 ; 100 L. T. 310 ; 21 Cox, 
C. C. 778 ; sub nom. Be Lai Hing Firm, Ex p. 
Chang Hang Kiu, 78 L. J. P. C. 89, P. C. 

Publication of scandalous matter after 

adjudication.] — See Contempt of Court, Attach- 
ment & Committal, Vol. XVI., p. 20, No. 162. 


Sub-sect. 4. — Limitations of Jurisdiction. 

431. No power to issue mandatory orders — To 
colonial judge — To enter up judgment.] — The 
Judicial Committee of the Privy Council have no 
power under their general jurisdiction, as a Ct. of 
Error, to issue an order in the nature of a mandamus 
to the Judges of the Common Pleas of Tobago, 
to enter up judgment after verdict obtained on 
behalf of pltf. in an action of assault ; though 
such judgment ought to have been entered up as 
of course. — Re Muir (1839), 3 Moo. P. C. 0. 150 ; 
13 E. R. 65, P. C. 

Annotations: — Folld. Re Manning^ Aaslgneea (1840), 3 

Moo. P. O. C. 164. Held. Re Whitfield (1846), 6 Moo. 

P. O. O. 167 ; Colonial Bank v. Warden (1846), 6 Moo. 

P. C. C. 340. 

432 . On ex parte application.] — In 

ranking creditors under an execution sale, the ct. 
of British Guiana declared by definitive sentences 
the petitioner’s constituents’ claim preferential. 
Appeals were interposed from these sentences. 
Pending the appeals, the petitioner filed a petition 
in British Guiana, praying the ct. to proceed to 
judgment of pros et concurr entire, & to award the 
moneys to be paid to him, sub cautione de resti- 
tuendo : This ct. refused. The petitioner then 
applied ex parte to Her Majesty in Council, to 
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Sect. 8. — Jurisdiction: Sub-sects . 4 5. Sect. 4: 

Sub-sects. 1 2, A. ] 

reverse the order of refusal, & for an order upon 
the judges in British Guiana, directing them to 
entertain the petitioner’s appln : — Held : an 
ex parte petition, under such circumstances, could 
not be entertained . — Re Butts (1842), 4 Moo. 
P. C. C. 92 ; 18 E. R. 236, P. C. 

433. To admit petitioner to practise at 

bar — Royal Court of Jersey.] — D’Allain v. Le 
Breton, No. 681, post. 

434. Ontario.] — A member of the 

English Bar has no right to practise in the cts. 
of the Province of Ontario without having pre- 
viously been admitted by the Law Society of 
Upper Canada. The Judicial Committee of the 
Privy Council have no power to issue a man- 
datory order. — De Souza’s Petition (1885), 
1 T. L. R. 597, P. C. 

485. Cannot consider propriety of dismissal of 
public servant — By governor-general of colony — 
Unless expressly referred by Crown — Office held 
during pleasure.] — The Judicial Committee have 
no jurisdiction to take into consideration the 
propriety of the dismissal of a public servant by 
a Governor-General of a Colony from an office 
held during his pleasure, unless the matter is 
expressly referred to them by the Crown. — 
Re New Souto Wales (Governor- General), 
Ex p. Robertson (1858), 11 Moo. P. C. C. 288 ; 
8 State Tr. N. S. 1065 ; 14 E. R. 704, P. O. 

Annotation: — Folld. Re Sree Mohun Ghutuck (1870), 13 

Moo. Ind. App. 343. 

Jurisdiction as to colonial officers & judges.] — 

See Sub-sect. 2, ante. 

486. Cannot order stay of sale in execution — 
Mortgage suit.] — Wher< a petitioner had obtained 
leave to appeal in regular form, an order granting 
leave to prosecute it in formd pauperis was made. 

On petition for special leave to appeal (1) from 
a decree in a matrimonial separation suit, (2) in 
a mtge. suit, (3) from an order for execution of 
the last-mentioned decree : — Held : there being 
ground for appealing from the mtge. decree, the 
leave should be extended to both suits, which were 
mixed up together. The House has no juris- 
diction to order a stay of sale in execution. — 
Quinlan v. Child, Quinlan v. Quinlan, Ex p. 
Quinlan, [1900] A. C. 490; 69 L. J. P. C. 85, P. C. 

437. Cannot advise as to exercise of Crown’s 
prerogative of pardon.] — The Judicial Committee 
is not a Ct. of Criminal Appeal, & has no power 
to stay the execution of a sentence. The tendering 
of advice to His Majesty as to the exercise of his 
prerogative -of pardon is not within the province 
of the Judicial Committee, but is a matter for the 
Executive Government. — Balmukand v. King- 
Emperor, ri915] A. C. 629 ; 84 L. J. P. C. 186 ; 
113 L. T. 55 ; 24 Cox, C. C. 720, P. C. 

438. Cannot inquire into policy or expediency 
of oolonlal statute — Only as to application.] — 
Special leave to appeal will not be granted where 
the question has been settled by a Colonial Legis- 
lature, the function of the Judicial Committee 
being the application, not the policy, of legislation. 

It is not within the power or within the province 
of this Board to discuss or consider the policy or 
the expediency or wisdom of an Act, or to do 
anything beyond deciding whether the Act applies 
(per Cur.). — Tilonko v . A.-G. of Natal, [1907] 
A. C. 461 ; 76 L. J. P. C. 105 ; 97 L. T. 613 ; 23 
T. L. R. 668, P. C. 

489. Cannot inquire into exercise of discretion 
by governor— Fair opportunity given of answering 
onarges.] — The Protector of Immigrants made a 


complaint to the acting Governor with regard to 
the treatment & condition of immigrants on 
applt.’s estate. The acting Governor thereupon 
made an order ex parte for their removal to another 
plantation. Applt. submitted that the order was 
invalid as he had had no opportunity afforded him 
to answer the allegations. The acting Governor 
having allowed applt. & his manager a fair oppor- 
tunity to be heard, decided that the order as made 
must stand : — Held : the question was one for 
the acting Governor’s decision, & as the applt. had 
been given a fair opportunity to answer the allega- 
tions as to the treatment & condition of the immi- 
grants on his estate, it was no part of the duty of a 
ct, to review his discretion, & the appeal failed. — 
Be Verteuil v. Trinidad Acting Governor 
(1918), 118 L. T. 738 ; 34 T. L. R. 325, P. C. 

Prerogative right to hear criminal appeals — 
Unless limited .] — See Sub-sect. 1, ante. 

How jurisdiction taken away — Necessity of 
express words .] — See Sub-sect. 5, post. 


Sub-sect. 6. — How Jurisdiction taken away. 

Prerogative right to hear criminal appeals — 
Where no limitation on prerogative.] — See Sub- 
sect. 1, ante. 

440. Only by express words.] — The subject can- 
not be deprived of his right to appeal by any words 
in the King’s grant to that purpose, much less if 
the grant be silent in that particular. — Christian 
v. Corren (1716), 1 P. Wms. 329 ; 24 E. R. 411, 
P. C. 

Annotations Refd. Parsee Murder Case, Ex p. Eduljee 

Byramjee, Ex p. Aloo Paroo (1847), 11 Jur. 855 ; It. v. 

ALloo Paroo (18471, 5 Moo. P. C. C. 296 ; Re Crawford 

(1849), 13 Q. B. G13. Mentd. Re Nakon & Pariente 

(1832), 2 Knapp, 66; Plunkett v. Burlington (1837), 

1 Jur. 376. 

441. .] — Th£berge v. Laudry, No. 394, 

ante. 

442. Or necessary implication — Retro- 

spective operation of statute.] — A right of appeal to 
a higher tribunal is a matter of substance, & not of 
procedure, & such a right, unless expressly or by 
necessary intendment, retrospectively abolished, 
is not taken away by subsequent legislation. 
Thus the right of appeal from the Supreme Ct. of a 
state to the King in Council, which was taken away 
by Australian Commonwealth Judiciary Act, 1903, 
but is not retrospective, still subsists in a suit 
pending when the Act was passed. — Colonial 
Sugar Refining Co. v. Irving, [1905] A. C. 369 ; 
74 L. J. P. C. 77 ; 92 L. T. 738 ; 21 T. L. R. 513, 
P. C. 

443. Where decisions of court to be “ final 

& conclusive ” — Exercise of prerogative not ex- 
cluded.] — Re Wi Matua’s Will, No. 662, post . 

444. Whether by Royal Grant.] — Christian v. 
Corren, No. 440, ante. 

445. Whether by Colonial Act — Fixing appeal- 
able value — Special saving of rights & prerogatives 

of Crown.] — An Act of the Parliament of Great 
Britain declared, that all laws passed by the 
Legislature of a colony should be valid Sc binding 
within the colony, Sc directed that the Colonial 
Ct. of Appeal should be subjected to such appeal 
as it was previously to the pacing of the Act, Sc 
also to such further & other provisions as might 
be made in that behalf by any Act of the Colonial 
Legislature. An Act having been passed by the 
Colonial Legislature, limiting the right of appeal 
to causes where the sum in dispute was not less 
than £500 : — Held: a*petn. for leave to appeal, in 
a cause where the sum was of less amount, could not 



Part IX. — Judicial Committee of the Privy Council, 


481 


be received by the King, in Council, although 
there was a special saving in the Colonial Act of 
the rights & prerogatives of the Crown. 

The King has no power to deprive the subject 
of any of his rights ; but the King, acting with 
other branches of the Legislature, as one of the 
branches of the Legislature, has the power of 
depriving any of his subjects, in any of tho countries 
under his dominion, of any of his rights 
(Leach, M.R.). — Cuvillier v. Aylwin (1832). 
2 Knapp, 72 ; 3 State Tr. N. S. App. 1280 ; 12 
E. R. 406, P. C. 


Annotations: — Apld. R. v . Eduljee Byramjee (1846), 5 
Moo. P. C. C. 276. Consd. II. v. Alloo Paroo \l847), 5 
Moo. P. C. C. 29ft ; Re Marois (1862), 15 Moo. P. C. C. 189 ; 
Cushing v. Dupuy (1880), 5 App. Cas. 409. Reid. Th6borge 
t>. Laudry (1876), 2 App. Cas. 102. 


446. Creation of special tribunal — To try 

election petitions] — Th^berge v. Laudry, No. 394, 
ante . 

.1 — See No. 442, ante 9 No. 662. post . 

447. Waiver of right to appeal — What amounts 
to — Agreement that rights to be ascertained by 
court — No stipulation giving up right of appeal.] — 

An information by way of complaint was by consent 
amended by the introduction of the words that the 
rights, if any, of the several defts. might be 
ascertained & declared by decree of that 
Honourable Ct. There was no stipulation that 
the right of appeal should be given up : — Held : the 
right to appeal had not been waived. 

Where it is alleged that the bringing of an appeal 
is contrary to agreement, the objection ought to 
be made when leave to appeal is applied for, or 
to be taken by a petn. to the Queen before the 
appeal comes on for hearing. — Pisani v. A.-G. 
for Gibraltar (1874), L. R. 5 P. C. 616 ; 30 
L. T. 729 ; 22 W. R. 900, P. C. 

Annotations : — Mentd. Iteaddy v. Pendergast (1886), 55 

L. T. 767 ; Moody v. Cox & Hatt (1917), 116 L. T. 740; 

Ware u. Whitlock, L1923J 2 K. B. 418. 


Sect. 4.— SPECIAL LEAVE TO APPEAL. 

Sub-sect. 1. — In General. 

Petition for leave to appeal — Generally .] — See 
Courts, Vol. XVI., p. 137, No. 352. 

Contents of.]— See Courts, Vol. XVI., 

p. 137, Nos. 353-356. 

Time for .] — See Courts, Vol. XVI., pp. 

137, 138, Nos. 357-364. 

Grounds for granting or refusing .] — See Courts, 
Vol. XVI., pp. 138-140, Nos. 365-377. 

On what terms granted .] — See Courts, Vol. 
XVI., pp. 140-142, Nos. 378-403. 

The Order .! — See Courts, Vol. XVI., p. 142, 
Nos. 404, 405: 

Rescission of .] — See Courts, Vol. XVI., pp. 142- 
145, Nos. 406-436. 


Sub-sect. 2. — In Civil Proceedings. 

A . In Oeneral. 

Appeals from particular Dominions & Colonies.] — 

See Sect. 8, post . 

448. General rule.] — Valin v . Langlois, No. 
Ill, ante . 

449. .] — Their Lordships wall not advise 

Her Majesty to admit an appeal from the Supreme 
Ct. of the Dominion save where the case is of 
gravity, involving matter of public interest or some 

J. — VOL. XVII. 


important question of law, or affecting property 
of considerable amount, or where the case is 
otherwise of some public importance of a ve*y 
substantial character. — Prince v. Gagnon (1882), 
8 App. Cas. 103, P. C. 


Annoiaiwns : — conga, Clergue v. Murray, Ex p, Clergue, 
[1903] A. C. 521; Wilfloy Ore Concentrator Syndicate 
v. Gutlirldge, [1906] A. C. 548. Retd. Montreal t>. St. Sul- 
pioe de Montreal (1889), 14 App. Cas. 660 ; Canadian 
Pacific Ry. Co. v . Blain, [1904] A. C. 453 ; Daily Telegraph 
Newspapor Co. v. McLaughlin, [1904] A. 0. 776. 


450. .] — The Dominion Legislature cannot 

affect the prerogative of the Crown to grant special 
leave to appeal, but in advising Her Majesty 
whether the prerogative should be exercised, the 
Privy Council pays attention to the expressed 
wishes of the colony, & will not recommend its 
exercise except in cases of general interest & 
importance, & then only when it manifestly appears 
that the ct. below has erred in a matter of law. — 
Bank of New Brunswick v. McLeod (1882), 
Cass. Dig. 2nd ed. 644. 

451. Suitor electing alternative appeal to 

High Court.] — According to a. 71 of Revised 
Statutes of Canada, 1888, c. 135, there is no appeal 
from any judgment or order of the Supreme 
Ct. of Canada except by special leave of His Majesty 
in Council. 

Where a suitor, having his choice whether to 
appeal to the Supreme Ct. or to His Majesty in 
Council, elects the former remedy, it is not the 
practice to give him special leave except in a very 
strong case. — Clergue v. Murray, Ex p. Clergue, 
[1903] A. C. 521 ; 72 L. J. P. C. 99 ; 89 L. T. 373, 
P. C. 


Annotations: — Folld. Canadian Pacific Ry. v. Blain, [1904] 
A. C. 453 ; Victorian Ry. CotnrB. v. Brown, Exp . Victorian 
Ry. Comrs., [1906] A. C. 381. 


452. .] — The same considerations 

apply to a petition for leave to appeal from the 
High Ct. of Australia as to a petition for leave 
to appeal from the Supreme Ct. of Canada ; &, 
where an applt. has elected to appeal to the High 
Ct., the Judicial Committee will not entertain 
a petition for special leave to appeal from that 
ct. unless a very special case is made out. — 
Victorian Railway Combs, v. Brown, Ex p. 
Victorian Railway Comrs., [1906J A. C. 381 ; 
75 L. J. P. C. 65 ; 95 L. T. 73 ; 22 T. L. Ii. 644, 
P. C. 

453. .] — An application for special leave 

to appeal from the High Ct. of Australia will be 
treated in the same manner as an appln. for special 
leave to appeal from the Supreme Ct. of Canada. 
It will not be entertained save where the case is 
of gravity involving matter of public interest, or 
some important question of law, or affecting 
property of considerable amount, or where the 
case is otherwise of some public importance or of a 
very substantial character. — Daily Telegraph 
Newspaper Co. v. McLaughlin, [1904] A. C. 776 ; 
73 L. J. P. C. 95 ; 91 L. T. 233 ; 20 T. L. R. 674, 
P. C. 

Annotations : — Retd. Victorian Ry. Comrs. v. Brown, Ex p . 

Victorian Ry. Comrs., [1906) A. 0.381. Mentd. Molyneux 

v. Natal Land & Colonization Co., [1905] A. C. 555. 


454. .] — It is not the practice of the 

Judicial Committee to grant special leave to appeal 
from a judgment of the Supreme Ct. of Canada 
where the decision depends upon the mere con- 
struction of an agreement, & does not raise either 
a far-reaching question of law or matters of 
dominant public importance. 

Accordingly, special leave refused to appeal from 
a majority judgment of the Supreme Ct. oi Canada, 
reversing a majority judgment of the Supreme Ct. 
of Ontario, Appellate Division, & restoring the 

I I 
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Sect. 4 . — ^Special leave to appeal : Svb-eect, 2, A.& 
g - <«>•? 

Judgment of the trial judge, the petitioner’s liar 
bility depending solely upon the true construction 
of an agreement between the parties, as to which 
there had been an equal division of opinion among 
the judges of the cts. in Canada before which the 
case had been argued. — Albright v. Hydro- 
Electric Power Commission of Ontario, [1923] 
A. C. 167 ; 92 L. J. P. 0. 80 ; 128 L. T, 613, P. 0. 

456. Both parties under misapprehension of 
law.] — The parties having acted under a misap- 
prehension of the law, leave was given to bring a 
new suit within three years. — Srxmut Moottoo 
Vijaya Raghanadha Gowery Vallabha Perria 
Woodia Taver v. Rany AnGa Moottoo Natchiar 
(1844), 3 Moo. Ind. App. 278 ; 18 E. R. 603. 

Annotation $ : — Mentd. Namboory Sot&paty v. Kanoo-Colanoo 
FuUia (1845), 3 Moo. Ind. App. 359 ; Katama Natchiar 
v . Sohivagunga (1863), 9 Moo. Ind. App. 543 ; Srlmut 
Moottoo Vijaya Raganodha Bodha Gooroo Sawmy 
Periya Odaya Taver v. Katama Natchiar (1866), 11 Moo. 
Ind. App. 50. 

466. Appeal not provided for by statute or 
charter — Matrimonial cause.] — The Charter of Jus- 
tice of the Island of the Mauritius does not provide 
for appeals in matrimonial suits, yet upon petition 
for that purpose the Judicial Committee recom- 
mended the allowance of an. appeal against a 
decree for the restitution of conjugal rights. — 
Shire v. Shire (1846), 6 Moo. P. C. C. 81 ; 13 E. R. 
420. 

457. Granted to prevent denial of justice.] 

— A bill, besides seeking to make defts. liable to 
account for a particular transaction, prayed for a 
general account. No genera] account, however, 
was asked for in the ct. below. Upon the Judicial 
Committee, affirming the decree of the ct. below, 
deciding against the liability of defts. as to the 
particular transaction, they refused to decree a 

g eneral account, as it had not been asked for at the 
earing in the cts. below. 

The Charter of Justice of New South Wales 
of Oct. 13, 1823, made in pursuance of the powers 
conferred by 4 Geo. 4 (c. 9o), gave a right of appeal, 
from the Cts. of Appeal in the Colony, to the King 
in Council, where the subject at issue involved the 
sum of £2,000 sterling. The 4 Geo. 4 (c. 96), 
being about to expire, Australian Courts Act, 
1828 (c. 83), was passed, in which no provision 
was made for the continuance of the Ct. of Appeal ; 
but power was given to His Majesty, by Charter, 
Orders in Council, or Letters Patent, to make rules 
for allowing Appeals from the Supreme Ct. of the 
Colony. No new Charter, Order in Council, or 
Letters Patent issued under this Act. In such 
circumstances the fudges in New South Wales 
held that they had no jurisdiction to allow an 
appeal from the Supreme Ct. to Her Majesty in 
Council ; the Judicial Committee, upon Special 
Petition, under their general jurisdiction, advised 
Her Majesty to admit such appeal. 

It would operate as a very great grievance if 
no appeal is given to parties in the Colony of New 
South Wales (Lord Brougham). — Flint v . 
Walker (1847), 6 Moo. P. C. C. 178 ; 12 Jur. 1 ; 
13 E. R. 469, P. C. 


45$, .1— Although no power it given 

by the Charter of Justice, or the Act of Parliament 
creating the Supreme Ct. at New South Wales, to 
allow an appeal to the Queen in Council from 
that ot. ; yet, to prevent a failure of justice, this 
ct. will, upon a special petition for that purpose, 
grant leave to appeal from a judgment of that ct. — 
Bank of Australasia v . Breillat (1847), 6 Moo. 
P. C. C. 152 ; 13 E. R. 642, P. 0. 

Annotations : — Mentd. Bute v. Mason (1849), 7 Moo. P. C. C. 

1 : Maclae v. Sutherland (1854), 3 E. & B. 1 ; Lindus v. 

Melrose (1858), 3 H. & N. 177. 

459, .] — No provision hy Statute or 

Charter being made for appeal to Her Majesty in 
Council from judgments of the Ct. of the Judicial 
Comr. of* Oude, created on the annexation of that 
kingdom in the year 1858, the Judicial Committee, 
to prevent the denial of justice, admitted an appeal, 
under Judicial Committee Act, 1833 (c. 41). — 
Salik Ram v. Azim Ali (Beg) (1862), 14 Moo. 
P. C. C. 329 ; 8 Moo. Ind. App. 270 ; 15 E. R. 
329, P. C. 

460. .] — Upon petition, leave granted to 

appeal from an order of the Supreme Ct. at New 
South Wales, although no provision for appeal to 
the Queen in Council was made by the Charter of 
Justice or Act of Parliament, creating that ct. — 
Bute (Marchioness) v. Mason, Ex p . Heard 
(1849), 7 Moo. P. C. C. 1 ; 13 E. R. 779. 

4Q1, Matter of Importance.] — Under 

Art. 1178, Code of Civil Procedure, no appeal lies 
as of right from a judgment of the Ct. of Queen’s 
Bench for Lower Canada in the matter of a penalty 
of imprisonment. Special leave of appeal granted 
on the ground of the importance of the question 
at issue. — Carter v. Molson (1883), 8 App. Gas. 
530 ; 62 L. J. P. C. 46 ; 49 L. T. 83, P. C. 

Annotation : — Mentd. Exchange Bank of Canada v. R. 

(1886), 11 App. Cae. 157. 

462. Matter of public Importance — Involving 
constitutional rights.] — Victoria Legislative 
Assembly (Speaker) v. Glass, No. 78, ante. 

463. Not decisive of general principle of 

law.] — Where the determination of a case will not 
be decisive of any general principle of law, the 
Judicial Committee will not give special leave to 
appeal from an unanimous judgment of the ct. 
below on the ground that the questious involved 
are either of great importance to the parties, or 
calculated to attract public attention. — Dumoulin 
v. Langtry (1887), 57 L. T. 317, P. C. 

464. Inferior court plainly right.] — 

Although a case may be of substantial character, 
& may involve matter of great public interest, 
& may raise an important question of law, yet the 
judgment sought to be appealed from may be 
plainly right or unattended with sufficient doubt 
to justify special leave being granted. — Montreal 
Crrfi v. St. Sulpice de Montreal (Eccl&sias- 
tiques Du SeMinaire) (1889), 14 App. Cas. 660 ; 
59 L. J. P. C. 20 ; 61 L. T. 653, P. C. 

Annotations : — Consd. Daily Telegraph Newspaper Co. v. 

McLaughlin, [1904] A. C. 776 ; Wilhey Ore Concentrator 

Syndicate v . Guthridge, [1906J A. O. 548. Apld. Townsend 

V . Cox, 11907] A. C. 514. Mentd. Halifax City v. Nova 

Sootia Car Works, [1914] A. C. 992. 

405, Exceptional circumstances.] — L b 

Mesurier v. Le Mesurier, 11894] A. C. 283, P. C. 


PART IX. SECT. 4, SUB-SECT. 2. — A. 

. 450 L Appeal not provided for by 
Statute or charter — Matrimonial cause.] 
— A suit for restitution of conjugal 
rights is not one to whioh any special 
money -value can be attached for the 
purposes of jurisdiction: — Held: no 
appeal lay as of right to Her Majesty 
in Council in such a suit. — M owla 
Nxwa z v. Sajidunnissa Bibx (1891), 


I. L. R. 18 Calc. 378. — IND. 

462 L Matter of public importance — 
Involving constitutional right. ] — Leave 
to appeal to the Privy Council from the 
d ismissal by the Ct. of Appeal of an 
appeal from the dismissal of an action 
for damages for personal injuries, 
refused, there being no question of 
public importance & no constitutional 
question at stake. — Trainers v. 


Canadian Pacific Hr. Co., [19181 
3W.W.H 281.— CAN. 

s. .1 — Leave to appeal to the 

Privy Council refused upon the ground 
that the matter was not one of general 
or public importance within rule 2 (5) 
of the Privy Council Rules. — M er- 
chants’ Assoon. of New Zealand 
v. R. (1912), 32 
• — MX 


(Incorporated) 
N. Z. L. R. 637 


PabT IX.^-Judicial Committee of the Privy Council. , 


448 . - — Not it merely important to parties.] — 
Where on a petition of special leave to appeal 
from the High Ct. of Australia it appeared that the 
law as laid down by that ct. could not be objected 
to : — Held : the question of the appln. of that law 
to the particular case involving simply the con- 
struction of a document however substantial as 
between the parties was not one of public 
importance, & there was no sufficient ground shown 
for granting the petition. — Wilfley Ore Con- 
centrator Syndicate, Ltd. v. Guthridge (N.), 
I/td., [19001 A. 0. 548 ; 75 L. J. P. C. 87 ; 95 
L. T. 73 ; 23 R. P. 0. 535, P. C. 

467. Whether Act constitutional — Act 

rejected by referendum pending appeal.] — Taylor 
v. A.-G. for Queensland, [1918] W. N. 85, P. C. 

468. Question of legal importance.] — Flex- 
hulme Sign Co., Ltd. v . Macey Sign Co., Ltd. 
(1918), 35 R. P. 0. 262, P. C. 

469. Not only affecting rights of litigants.] 

— Chinna (Khan) v. Markanda Kothan, [1921] 
W. N. 353, P. C. 

470. .1 — MacMillan & Co., Ltd. v. 

Cooper (1922), 00 Sol. Jo. 694. 

471. Difference of Judicial opinion — English 
decisions followed.] — Robinson v. Canadian 
Pacific Ry. Co., No. 322, ante . 

472. Small sum involved.] — Privy 

Council will not grant leave to appeal in a case 
where the judges in the cts. below differed 
radically on the facts, where there is not a large 
amount involved, & where no question is neces- 
sarily involved of general importance, viz., having 
regard to the small amount. — Richardson & 
Sons v. Beamish (1915), 8 W. W. R. 109. 

473. Determination of future litigation — Though 
doubtful whether order final or definitive sentence 
— Important question on face of pleadings.] — At 
the hearing of an appeal it appeared doubtful 
whether the order appealed against was a final 
judgment or had the effect of a definitive sentence ; 
but it also appeared that the questions in con- 
troversy on the face of the pleadings were of much 
importance & that a determination of them might 
put an end to further litigation. Accordingly 
special leave to appeal was granted. — Salisbury 
Gold Mining Co. v . Hathorn, [1897] A. C. 208 ; 
00 L. J. P. C. 02 ; 70 L. T. 212 ; 45 W. R. 591, 
P. C. 

474. Change in procedure during appeal — Time 
for appeal.] — Petitioners, being resps. in a suit in 
the High Ct. of Bengal against whom a divisional 
bench pronounced judgment, applied for a review 
of such judgment, which was admitted for argu- 
ment, but dismissed on the hearing. Petitioners 
applied for leave to appeal to Her Majesty in 
Council ; but the High Ct. refused the application, 
on the ground that the time had expired within 
which such appeal could be granted. It appeared 
that the practice in respect of the time from which 
the limitation as to appeals ran had been changed 
pending the proceedings on review. 


Under these circumstances, their Lordships 
granted special leave to appeal . — OnoSB V . 
Ensuff (1808), 37 L. J. P. 0. 16, P. 0. 

475. Two suits arising out of same facts — 
Ground for appealing in one — Extension of leave to 
other.] — Quinlan v. Child, Quinlan v. Quinlan, 
Ex p. Quinlan, No. 430, ante . 

476. Leave granted on terms — Liberty to re- 
spondent to move to quash below.] — Special leave 
to appeal granted ex parte , from an Order of the 
Supreme Ct. at Jamaica issuing a peremptory 
mandamus, directing Justices of the Peace to 
restore a party to the office of surgeon ; subject 
to the right of resp. to move upon a counter- 
petition to quash the leave given. — Hill v. R. 
(1854), 8 Moo. P. C. C. 138 ; 14 E. R. 53, P. C. 

477. Security for costs — Being given in 

England — Leave to appeal revoked by court below 
on insufficiency of security bond.] — Webster v. 
Power (1800), L. R. 1 P. C. 150 ; 3 Moo. P. 0. 0. 
N. S. 531 ; 10 E. R. 201, P. C. 

478. Delay in applying for dismissal 

of appeal — Leave to appeal unduly given by court 
below.] — Under Code of Civil Procedure for Lower 
Canada the appealable value is £500 sterling, but 
an appeal is also permitted in cases of less value if 
they be cases concerning titles to lands or tene- 
ments, annual rents, or other matters in which 
the rights in future of parties may be affected. 

An annual rent of $1 1.28c. had been sold for 
$450, payable in ten equal yearly instalments, & 
the land was hypothecated to secure the amount. 
In a suit to enforce payment of certain instalments, 
the Ct. of Queen’s Bench in Lower Canada granted 
leave to appeal to Her Majesty in Council : — Held : 
the case did not fall within the above description, 
& was not appealable. 

Where leave to appeal has been unduly given 
the proper course is to come before the Privy 
Council before any expense has been incurred, & to 
apply for the dismissal of the appeal. 

Such an appln. if delayed tiU the hearing will 
only be granted without costs, & if there be special 
circumstances in favour of granting special leave 
to appeal, an appln. for such leave will be enter- 
tained, but if it is granted fresh security for costs 
must be given. — Sauvageau v. Gauthier (1874), 
L. R. 5 P. C. 494 ; 30 L. T. 510 ; 22 W. R. 007, 
P. C. 

479. Appellant to pay respondent’s costs.] 

— Canadian Pacific Ry. v. Roy, [1902] A. C. 
220 ; 71 L. J. P. C. 51 ; 80 L. T. 127 ; 60 W. R. 
415 ; 18 T. L. R. 200, P. C. 

Annotations : — Mentd. McClelland v. Manchester Corpn. 

(1911). 76 J. P. 21 ; Quebec Ry. Light, Heat & Power 

Co. t>. Vandry, [1920J A. C. 662. 

B. Appealable Value . 

(a) How determined . 

Appeals from particular dominions & colonies.] — 

See Sect. 8, post . 


468 i. Question of legal importance. ] — 
The substantial question ox law which 
must arise in order to give an appeal, 
Is not limited to a question of law 
arising out of the facts as found by 
cts. from whose decision It is desired 
to appeal. ‘A question of law arising 
on the evidence taken on the case is, 
without reference to the findings of 
the lower cts. sufficient to found an 
appeal. — Moran v. Mittu Bibee 
(1876), I. L. R. 2 Calc. 228. — END. 

468 IL .} — Substantial questions 

of law in the <nse will entitle pltL to 
appeal, notwithstanding that such 
questions might be immaterial to the 


decision of the case. — Ashqhar Rkza 
v. Hyper Reza (1889), I. L. U. 16 
Calc. 287.— IND. 

468 iii. .] — The rejection of an 

application to take additional evidence 
on appeal cannot be said to involve 
any substantial question of law so as 
to give the right to an appeal to the 
Privy Council . — He Prem Chanp 
Moonshee Upenpra Mohan Ghose 
r. Gopal Chandra Ghose (1894), 
I. L. R. 21 Calc. 484.— IND. 

468 iv. .3 — Where there is no 

point of law involved in a case there 
is no right of appeal to the Privy 
Council. — Thompson v. Calcutta 


Tramways Co. (1804), I. L. tt. 21 
Calc. 623.— IND. 


479 1. Leave granted on terms — 
Appellant to pay respondent's costs .] — 
Where, though a matter of great 
general & public importance was 
involved, resp. was a private oitisen 
not shown to do In an affluent position, 
the Supreme Ct. granted applt. leave 
to appeal direct to the Privy Council 
on terms which precluded him from 
claiming any costs against resp., m 
required him to pay t6 the extent of 
£200 resp.’a oosts as between solr. 4c 
client. — boyp v . Colby, 11918] 87 
N. Z. L. R. 671.— N.Z. 
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484 


Dependencies, 


Sect 4. — Special leave to appeal: Sub-sect . 2 t B, (g)J 

480. General rule.] — In estimating the appeal- 
able value, restricted by the Order in Council of the 
10th of April, 1838, for regulating appeals from the 
Supreme & Sudder Dewanny Cts. in the East 
Indies to Rs. 10,000, as the amount in dispute, 
regard should be had to the whole matter involved 
in the suit, & not to the value of a fractional part 
of the property sought to be recovered. — Ameena 
Khatoor (Mussumat) v. Radhabenod Misser 
(1859), 12 Moo. P. C. C. 470 ; 7 Moo. Ind. App. 
261; 14 E. R. 090, P. C. 

481. .] — (1) Her Majesty in Council is 

not precluded from entertaining a petn. to rescind 
leave to appeal, by the fact that leave to appeal 
was granted by a colonial ct. under the authority 
of a colonial statute; (2) in determining the 
question of the value of the matter in dispute, 
upon which the right of appeal depends, the correct 
course is to look at the judgment as it affects the 
interest of the party who is prejudiced by it, & 
who seeks to relieve himself from it by an appeal. — 
Macfarlane v . Leciaire (1802), 15 Moo. P. C. C. 
181 ; 8 Jur. N. S. 267 ; 10 W. R. 324 ; 15 E. R. 
402, P. 0. 

Annotations : — As to (2) Apld. Allan v. Pratt (1888), 13 App. 

Cas. 780. Generally, Reid. Re Marois (1862), 15 Moo. 

P. C. 0. 189 ; Th6bergo v. Laudry (1876), 25 W. It. 216. 

% 482. Value of subject-matter in dispute — 
Original value.] — The ct. will allow an appeal 
where the amount in dispute was originally of 
sufficient value. — Prannatii Roy Chowdry v. 
Surnomoyee (Ranee) (1859), 7 Moo. Ind. App. 
553 ; 8 W. R. 09 ; 19 E. R. 410, P. C. 

483. .] — An estate, the subject of the suit, 

was charged with a ixed annual quit rent of 
Rs. 04, which the Sudder Ct. decreed with a 
declaration of the right of pltf. to an enhanced 
rent of Rs. 822 13a : — Held : the value of the 
subject-matter in suit, in the circumstances, ought 
to be estimated as amounting to Rs. 10,000, <fc 
upon special petition, leave to appeal granted. — 
Srke Mutty Surnomoyee (Ranee) v . Suttees- 
chunder Roy (Maharajah) (1800), 13 Moo. 
P. C. C. 470 ; 8 Moo. Ind. App. 105 ; 15 E. R. 
176, P. C. 

484. Although value of suit reduced.] — 

The Judicial Committee of the Privy Council will 


grant leave to appeal from the Sudder Dewanny 
Adawlut of Calcutta, where the actual or market 
value of the property in dispute exceeds 10,000 
rupees, although the ct. below may have been 
unable to grant leave, owing to the suit having, 
without any intention to defraud the revenue laws, 
been valued at less than that sum. — Mohun Lat/l 
Sookul v . Bebee Doss (1861), 8 Moo. Ind. App. 
492 ; 19 E. R. 017 ; sub nom. Mohun Lall 
Sookul v, Goluck Chunder Dutt, 7 Jur. N. S. 
1217, P. C. 

485. .] — Special leave to appeal 

granted, notwithstanding that no appln. had been 
made for such leave to the ct. below : upon the 
allegation, that though the amount decreed was 
much under the appealable value, the original 
demand being necessarily limited by the juris- 
diction of the ct. in which the suit was originally 
instituted, yet the subject-matter at issue exceed 
in value the appealable amount. — Mutusawmy 
Jag a vera Yettapa Naiker v. Vencataswara 
Yettia (1865), L. R. 1P.C. 1; 10 Moo. Ind. App. 
313 ; 35 L. J. P. C. 37 ; 19 E. R. 991, P. C. 

486. Amount for which defendant successfully 
resists decree — Addition of mesne profits.] — The 
measure of value for determining a pltf.’s right of 
appeal is the amount for which deft, has success- 
fully resisted a decree. Mesne profits, if demanded 
by the plaint, must enter into the calculation of 
the appealable value. — Mohideen Hadjtar v, 
Pitciiey, [1893] A. C. 193 ; 02 L. J. P. C. 96, 
P. C. 

487. Addition of interest to judgment.] — In an 

action for non-performance of a contract a verdict 
was given for £600 currency, under £500 sterling, 
& theCt. of Q. B. in Canada refused leave to appeal 
to England on tHe ground that the sum was under 
the appealable value. Upon special petn. to Her 
Majesty in Council for leave to appeal, such leave 
was granted, (1) because by the law of Canada 
interest ran with the judgment, which would 
bring the subject-matter within the appealable 
value ; (2) because important questions of mer- 
cantile law were raised, & an action of a similar 
nature was still pending, the transaction being a 
continuing contract. — Boswell v. Kilborn (1859), 
12 Moo. P. C. C. 467 : 14 E. R. 989, P. C. 

Annotation : — Generally , Mentd. Re Pentreguinea Fuel Co. 

(1862), 4 De G. F. & J. 541. 


PART IX. SECT. 4. SUB-SECT. 2.— 
B. (a). 

480 i. General rule .] — The incidental 
effect of a decree upon other property 
of the unsuccessful litigant not directly 
affected by* tho suit cannot be con- 
sidered in order to make up the appeal- 
able amount to entitle him to appeal 
to the Privy Council. — Wakefield v . 
Parker (1869), 6 W. W. & A'B. 322.— 
AUS. 

480 ii. — — An executor applied 
for leave to appeal to the Privy Council, 
& contended that the matter in dispute 
was of the value of Ks. 10,000, as required 
by s. 696 of the Civil Procedure Code, 
as it involved the right to tho whole 
fund : — 11 eld ; the subject-matter of 
the dispute was only the income Sc 
was not of the requisite value. — 
Husenbhoy Ahmed bhoy v. Ahemed- 
bhoy Habibbhoy (1901), 1. L. It. 26 
Bom. 319.— IND. 

480 iii. .] — In an action against 

deft, for his proportion of insurance, 
the whole insurance being for £900 : — 
Held : it gave the right of appeal to 
the Privy Council. — Roqerson v. 
SKRACKLXN (1869), 4 Nfld. L. R. 368.— 
NFLD. 


to appeal to the Privy Council : — Held : 
the ct. in considering the amount 
iuvolvcd has to look at the judgment 
as it affects the interest of the parties 
who are prejudiced by it. — G undagaj 
Municipal District v. Norton (1894), 
16 N. S. W. L. R. 459 —AUS. 


483 ii. .] — In determining the 

question of the value of tho amount 
involved, upon wliich the right to 
appeal to the ITivy Council depends, 
the ct. will look at the judgment as it 
affects the parties, & where it appeared 
that defts. in obeying an injunction 
would bo put to an expense of over 
£300 they were granted leave to 
appeal.— Centre Star Mining Co., 
Ltd. v . Rossland -Kootenay Mining 
Co., Ltd. (1905), 11 B. C. R. 509.— 
CAN. 


483 iii. In suit for partition 

of joint family property amount or 
value of subject-matter for purposes of 
sect. 110 Civil Procedure Code of 
1908 is value of share which appet. 
claims Sc not value of entire family 
property. Such value ought to be 
ascertained as at date ot High Ct. 
decree under appeal. — Raoji Bhikaj 
Ron dear v. Laximibai (1919), 1. L. R. 
44 Bom. 104.— IND. 


483 L Value of subject-matter in 
dispute ,] — On an application for leave 


f . Amount of costs — Not value of 

the estate . ] — Leave to appeal to the Privy 


Council refused, the ct. looking to the 
amount of the costs in dispute, & not to 
the value of the estate. — McGregor v. 
McGregor (1889), 7 N. Z. L. It. 538.— 
N.Z. 


g. Addition of mesne profits.] 

— In a suit for possession of land Sc 
for mesne profits pltfs. applied for 
leave to appeal to H.M. in Council & 
sw T ore that the mesne profits would 
amount to a sum exceeding Rs. 10,000 : 
— Held : pltfs. were entitled to take 
into account their claim for mesne 
profits with a view to ascertaining 
whether the value of the matter in 
dispute reached the statutory amount 
of Rs. 10,000, & pltfs. were entitled to a 
certificate. — Dalgleish v. Damodar 
Naraen Chowdhry (1906), I. L. R. 
33 Calc. 1286.— IND. 


h. .] — Where amount of 

subject-matter of suit is less than 
Rs. 10,000 but amount or value of 
subject-matteiMn dispute in appeal to 
H.M. in Council exceeded that sum 
owing to addition of claim for mesne 
profits for period between institution 
of suit & filing of petition for certificate 
of appeal : — Held : leave to appeal to 
H.M. in Council could not be granted. 

SUBRAMANIA AYYAR V . SELLAM- 

majl [19161 I. L. R. 39 Mad. 843. 
—IND. 


k. Appeal to Privy Council — 
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488. .1— By a decree of the Sudder Ct. 

the principal sum decreed was under Rs. 10,000 ; 
but the ct, also decreed interest : — Held : in 
calculating the appealable value interest was to be 
added to the principal. — Sutteeschunder Roy 
(Maharajah) v. Guneschunder (1800), 13 Moo. 
P. C. 0. 409 ; 8 Moo. Ind. App. 164 ; 15 E. R. 
170, P. O. 

Annotations: — Reid. Doorga Dobs Chowdry v. Ramanauth 
Chowdry (I860), 8 Moo. Ind. App. 262 ; Mutusawmy 
era Yettapi 
L P. O. 1. 


Jagavefa Yettapa Naikor v. Vencataswara’ Yottia (1865), 

lTr. i: 


489. .] — Mode of estimating the appealable 

value. Interest given by decree to be added to 
the principal. — Gooroopersad Khoond v. Jug- 
gutchunder (1880), 13 Moo. P. C. C. 472 ; 8 Moo. 
Ind. App. 180 ; 15 E. R. 177, P. O. 

Annotations : — Conad. Bank o t New South Wales v. Owston 
(1870), 4 App. Cas. 270. Reid. Doorga Doss Chowdry v. 
Ramanauth Chowdry (1860), 8 Moo. Ind. App. 262. 

490. .] — When interest on the amount of a 

verdict is given & included in the judgment, such 
interest must be taken into account in considering 
whether the amount at issue reaches the limit 
allowed for an appeal. — Bank op New South 
Wales v. Owston (1879), 4 App. Cas. 270 ; 48 
L. J. P. C. 25 ; 40 L. T. 500 ; 43 J. P. 476 ; 14 
Cox, C. C. 207, P. C. 

Annotations: — Mentd. Edwards v. Midland Ry. (1881), 45 

J. P. 374 : Abrahams v. Deakin, [18911 1 Q. B. 516; 
Ashton v. Spiers & Pond (1893), 9 T. L. R. 606 ; Dyer v. 
Munday (1895), 64 L. J. Q. B. 448 ; Cornford v. Carlton 
Bank, [1899] 1 Q. B. 392 ; Hanson v. Waller, [1901] 1 

K. B. 390; Pratt v. British Medical Assocn., [19191 1 
K. B. 244. 


491. Further addition of costs.] — Costs of 

suit cannot be added to the principal sum & 
interest, in calculating the appealable value of 
Rs. 10,000, the amount restricted by the Order in 
Council of Apr. 10, 1838. — Doorga Doss Chowdry 
v. Ramanauth Chowdry (1860), 8 Moo. Ind. App. 
262 ; 19 E. R. 530, P. C. 

Annotation: — Reid. G. W. Ry. of Canada v. Braid (1803), 
1 Moo. P. C. C. N. S. 101. 


492. .] — It is too late for the reap. 

at the hearing of the appeal to object to its 
competency, on the ground that the amount in 
dispute was below the appealable value. Qu. : 
whether, in estimating the appealable value, 
Rs. 10,000, costs of suit can be added to the 
principal & interest decreed. — Nilmadhub Doss 
v . Bishumber Doss (1869), 13 Moo. Ind. App. 
85 ; 20 E. R. 484, P. C. 

493. Amount recovered on verdict — Whether 
costs can be added to.] — By the Consolidated 
Statutes for Upper Canada, 22 Viet. c. 13, s. 57, 
it is enacted, that the judgment of the Court of 
Error & Appeal, thereby established, shall be final 
where the matter in controversy does not exceed 
$4,000. Qu . : if, in a case where the verdict of 
damages amounted to exactly that sum, the costs, 
which are the consequence of the verdict, can be 
added to the damages, so as to bring the case 
within the appealable value. — Great Western 
Ry. Co. of Canada v . Braid (1803), 1 Moo. 
P. O. C. N. S. 101 ; 1 New Rep. 527 ; 8 L. T. 31 ; 
27 J. P. 590 ; 9 Jur. N. S. 339 ; 11 W. R. 444 ; 
15 E. R. 040, P. C. 


Annotations: — Mentd. Scott v. London Dock Co. (1864). 
34 L. J. Ex. 17 ; Longmoro v. G. W. Ry. (1865), 19 
C. B. N. S. 184 : Czech r. General Steam Navigation Co. 
(1867), L. U. 3 C. P. 14; Hatflold (Owners) v. Glasgow 
(Owners), The Glasgow (1914), 84 L. J. P. 161; Montreal 
City v. Watt & Scott, [1922] 2 A. C. 555. 


494. ,] — The proper measure of value for 

determining the right of appeal by a deft, is the 
amount recovered by pltf. in the action against 
which the appeal is brought. The ct. wifi not 
give leave to appeal on the ground that important 
questions of law are involved when it appears that 
one of the parties is too poor to undertake the 
expense of appearing by counsel on the appeal. — 
Allan v . Pratt (1888), 13 App. Cas. 780 ; 57 
L. J. P. C. 104 ; 59 L. T. 074, P. C. 

Annotation : — Refd. Manley v. Palachc (1895), 73 L. T. 98. 


Appealable amount — Interest added to 
amount of verdict.] — The pltf. obtained 
a verdict for £494 on Sept. 19th. On 
Nov. 5th the Court refused a rule nisi 
for a new trial. On that day the 
verdict with the interest allowed by 
s. 1 of 24 Viet. No. 8 did not amount 
to £500. On Nov. 19th the deft, filed 
a petition for leave to appeal to the 
Privy Council. On that day the 
verdict with the Interest added 
amounted to over £500. On Nov. 23rd 
the pltf. signed judgment for £494 
only : — Held : deft, was entitled to 
leave to appeal to the Privy Council, 
as the amount involved was the amount 
of the verdict, together with interest to 
which pltf. was entitled at the time of 
signing judgment. — Graham v. Proud- 
FOOT (1894), 15 N. S. W. L. R. 452 ; 
11 N. S. W. W. N. 91— AUS. 

l. .] — Stanton r. Home Insur- 

ance Co. (1879), 2 L. N. 314.— CAN. 

m. .] — Interest cannot be added 

to the sum demanded to raise it to the 
amount necessary to give a right of 
appeal. — Dufresnk v. GuRvremont 
(1896), 26 S. C. R. 216.— CAN. 

n. .] — Pltf. claimed principal 

& interest which amounted to more 
than Rs. 10,000. He obtained in ct. of 
first instance decree for less than 
Rs. 10,000 with interest, defts. appealed 
to High Ct. Sc pltfs. suit was dismissed. 
Pltf. applied for leave to appeal to 
H.M. in Council : — Held : pltf. could 
not bring his appeal above statutory 
limit by adding to amount decreed to 
him by ct. of first instance interest at 
rate given by that ct. — Ram Kumar v 
Muhammad Yakub (1920), I. L. R. 
42 All. 445.— IND. 

o. Further addition of costs.] 

— An Order in Council allowed an 


I appeal from the judgment of the 
Supreme Ct. “ in case such judgment 
shall involve directly or indirectly any 
claim respecting property in any 
civil right amounting to the value of 
£300 sterling (375 currency).’* 

The sum to recover which action 
was brought was 340 currency, but 
adding interest from the date of writ 
until judgment, together with costs, 
increased the sum to over £300 sterling : 
— Held : leave to appeal granted. — 
Pope v. Pictou Steamboat Co. (1866), 
2 Old. 176.— CAN. 

493 i. Amount recovered on verdict 
— Whether costs can be added to.}— 
In an action for trespass pltf. obtained 
a verdict of Is. The costs amounted 
to more than £500 ; deft, applied for 
leave to appeal to the Privy Council : 
— Held : leave to appeal to the Privy 
Council should bo allowed. — R icketson 
v. Boukchier (1890), 16 V. L. R. 800. 
—AUS. 

493 ii. .] — Costs cannot bo 

added to make up appealable amount. 
— Burns v . Rickards (1869), 7 

N. S. R. 509.— CAN. 

494 i. .1 — Though pltf. claimed 

£10.000 yet a verdict only for }d. i — 
Held : not sufficient amount in question 
to give defts. right to appeal. — Jones 
v. Sydney Municipal Council (1880), 

1 N. S. W. L. R. 315. — AUS. 

p. Although afterwards re - 

duced by plaintiff . }— On a petition for 
for leave to appeal to the Privy 
Council, it appeared that the amount 
of the verdict was £514 5 s. 4 d. which, 
after the judgment of the ct was 
delivered, pltf. reduced by £450 : — 
Held ; ct. had jurisdiction to entertain 
the matter, as the amount in respect 
of which judgment had been delivered 


was above £500. — Mackenzie v. Wil- 
liams (1872), 11 N. S. W. S. C. R. 178, 
193.— AUS. 

q. '.J— In an anpln. by 

deft, for leave to appeal to the Privy 
Council, deft, demurred to pltf. s 
declaration in which £2,000 damages 
wero claimed. Ct. overruled the 
demurrer. It was against this judg- 
ment deft, sought to appeal : — Held: 
pltf. might reduce tho claim from 
£2,000 to £450 . — Dowling v. Jones 
(18S1), 2 N. S. W. L. R. 54.— AUS. 

r. .] — An action for in- 

fringement of a patent wherein pltf. 
claimed 815,000 damages, which he 
consents in writing to reduce to 125 
Held : whatever tho value of the 
patent, not a cause in which an appeal 
fies as of right to tho Privy Council. — 
Came v. Consolidated Car Heating 
Do. (1901), 4 Q. P. K. 256; Q. R. 
11 K. B. 114; [1903] A C. 509.— -CAN. 

s. Whether amount indorsed on writ.] 
— In actions in respect of civil rights 
the test of whether the appealable 
amount has boon reached is not the 
sunount endorsed upon tho writ. — 
riPFiNG v. Pertjfi Corpn. (1900), 2 
W. A. L. R. 110.— AUS. 

t. .] — In appeals to the Privy 

Council tho amount by which the 
•ight of appeal is to be determined Is 
■hat demanded, 8c not that recovered, 
f they are different. — C itizens Light 
k Power Co. v. Parent (1897), 27 
S. C. Ii. 310.— CAN. 

a. Several interests may be added 
ogether — To determine amount for 
ippeal.} — In a representative action 
he combined interests of the original 
>ltf. Sc those who had subsequently 
looted to take advantage of the order 
s pltfs. fell short of the requisite 
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Sect. 4 . — Special leave to appeal : Sub-sect* 2, B. (a) 
<fc(6) 1 

495. Claim & counter-claim — Counter-claim 
below appealable value — Two may be added together 
— To determine amount for appeal.] — Where the 
claim on a counter-claim is below the appealable 
amount, an appeal will nevertheless lie if the whole 

.amount of the claim in the action exceeds that 
amount. — Manley v. Palache (1895), 73 L. T. 
98; 11 B. 566, P. 0. 

(b) Where Subject-Matter under Appealable Value. 

496. Right of appeal — Permission of lower 
court must be first asked.] — The Judicial Com- 
mittee will not entertain an appln. for special leave 
to appeal to Her Majesty in Council from a decree 
of the High Ct., where the subject-matter in suit 
is under the appealable value prescribed by 
sects. 39 Sc 40 of Bombay Charter of 1862, unless 
petitioner has applied to the High Ct. for such 
leave, & has been refused. * 

The value of the property in question in this 
particular litigation is clearly below the appealable 
value. The only reason, therefore, to make an 
exception in this case would be, if there were some 
general right affecting other holdings, the aggre- 
gate amount of which would be above the appeal- 
able value ; that such general right was called in 
question Sc that the decision of this suit would 
affect litigation that might arise in other suits 
% respecting other holdings similarly circumstanced 
( per Cub.). — Gungowa Home Malupa v. Erawa 
Home Jogapa (1870), 13 Moo. Ind. App. 433 ; 
20 E. R. 012, P. C. 


497. .] — As a rule, in Indian oases 

under the appealable amount, before special leave 
is petitioned from His Majesty in Council, an 
appln. should be made to the High Ct. under 
sect. 600 of the Civil Procedure Code that the case 
is nevertheless a fit one for appeal. — Mon Chand 
v. Ganga Pabshad Singh, Ex p. Mon Chand 
(1901), L. R. 29 Ind. App. 40, P. O. 

498. .] — Upon petn. under Order 

45, r. 3, for leave to appeal from a decree 
of the High Ct., in the suit for the recovery of 
Rs. 4,605, rent, the High Ct. certified that as 
regards the subject-matter, Sc the nature of the 
questions involved the case fulfilled the require- 
ments of ss. 109 & 110 of the Code of Civil Pro- 
cedure Sc that the case was a fit one for appeal to 
the Privy Council : — Held : the appeal could not 
be maintained since the value of the subject- 
matter was under Rs. 10,000, Sc there was nothing 
in the certificate to show that the discretion con- 
ferred on the High Ct. by s. 109 (c), was invoked or 
exercised. — Radhakrishna Ayyab v. Swaminatha 
Ayyar (1920), L. R. 48 Ind. App. 31, P. C. 

499. Consolidation of appeals — To bring sum 
over appealable amount.] — Two suits having been 
brought for sums due on the same account, each 
of which was under Rs. 50,000 : — Held : such suits 
could not be consolidated for the purpose of appeal, 
though the aggregate amount of both exceeded 
that amount. — Moofti Mohummud Ubdoollah 
v. Mooteohund (Baboo) (1837), 1 Moo. Ind. App. 
363 ; 18 E. R. 148, P. C. 

Annotation : — Reid. Ko Kbine v. Snaddon (1868), 5 Moo. 

P. C. C. N. S. 07 

appeals for leave to appeal- to His 
Majesty in Council & reaps, to some of 
the petitions objected that leave oould 
not be granted in their appeals as the 
value or their subject -matter was less 
than Its. 1 0,000 : — Held : the claims 
against the soveral aiionees were based 
on really different causes of action 
against the soveral defts. & though they 
were allowed according to a well- 
established practice to be joined in 
the same suit, that the fact that only 
one appellate decree was drawn up in 
all the appeals under rule 105 of tho 
Civil Rules of Practice could not 
affect tho requirements of sect. 110 of 
tho Civil Procedure Code as to granting 
leave in each of the appeals; 8c that, 
consequently, in such of the appeals 
in which the value of tho subjoct- 
matter was below Rs.10,000, the High 
Ct. could not grant leave to appeal to 
His Majesty in Council. — V atThilinga 
MUDALIAR V . OHETTfAR, f 10101 I. L. R. 
42 Mad. 228.— IND. 

499 viii. .] — Where there 

were two claims separately not amount- 
ing to the requisite amount but together 
they were over the amount : — Held : 
The Privy Council granted special 
leave, the two appeals to bo consoli- 
dated. — Bast London Harbour 
Board v. Caledonia Landing, etc., 
Co. 8c Colonial Fisheries Co. (1900), 
23 S. C. 715; 16 O. T.R. 1064.— S.AF. 

499 ix. .1 — In an application 

for leave to appeal to Her Majesty in 
Council the value of the property was 
below the required amount but the suit 
in appeal was connected with another 
suit relating to the same property 
which was the subject of another 
similar application, & that tho aggre- 
gate value of the two decrees was 
above the required amount: — Held : 
the application should be granted. — 
Re Khwaja Muhammad Yusuf (1896), 
I. L. R. 18 All. 196.— IND. 

b. Other suits dependant 

on decision. ] — Where the appeal, though 
valqed at less than the acquired 
amount involved indirectly questions 
respecting property of the value 


amount but no order, llnally excluding 
others, whose interests if they came in 
would bring the total beyond that 
amount, had been made, deft, applied 
for leave to appeal to the Privy 
Council : — Held : the true test of the 
right to appeal to tho Privy Council 
was the amount not of pltf.’s beneficial 
interest but of deft, 'a liability 8c there- 
fore the application should be granted. 
—Good v. Bruoe, [1917] N. Z. L. R. 
919.— N.Z. 

PART IX. SECT. 4* SUB-SECT. 2.— 

B. (b). 

499 i. Consolidation of appeals — To 
bring sum over appealable amount .] — 
Pltf. brought a case stated for the 
opinion of the full ct. & obtained 
judgment for £289 13s. 9 d., being 
rates due by deft, for 1897. Deft, 
moved for leave to appeal to the 
Privy Council from this Judgment 
showing that pltfs. obtained a further 
sum of £289 ISs. 9 d. being the rates 
for 1898 : — Held : leave to appeal not 
granted. — Randwtok Borough r. 
Dangar (1898), 19 N. 8. W. L. R. 
395 ; 14 N. S. W. W. N. 417.— AUS. 

499 11. — .) — A persoD in Nova 

Scotia may appeal to the Privy 
Council as of right but the matter in 
dispute must amount to the value of 
£500 sterling or upwards, 6c this 
means that the whole amount in 
dispute is of that value. If parties 
are entitled to recover £100 sterling 
against each of five defts. the whole 
amount in dispute would be £500 8c 
this case would be appealable notwith- 
standing that each deft, might only 
£10 °- — Gunning v, Lusby 
(1922), 68 D. L. R. 05.— CAN. 

499 111 . -— - .] — Three different 

pltfs., claiming through the same 
original title sued the same deft, in 
separate suits for possession, the suits 
wore heard together, & pltfs. obtained 
a decree. The aggregate value of the 
three suits amounted to more than 
the requisite amount though the value 
of each ^ suit was under it. Deft, 
applied for leave to appeal to Her 


Majesty in Council : — Held : entitled, 
as the docroe in each case involved 
indirectly a question of title to property 
of tho amount required. — Ashanulla 
v. Karoonamoyi Ohowdhry, Rouimi 
Chowdhrani v. Kishen Gobind Das 
(1879), 4 C. L. R. 125.— IND. 

499 iv. .] — A. & B. pur- 

chased tho same properties deriving 
title through different persons. The 
value of the properties was over the 
amount required. B. granted two 
leases of the properties to different 

E ersons. A. was therefore obliged to 
ring two suits for the recovery of tho 
properties 8c the value of tho subject- 
matter in each suit was less than tho 
amount required : — Held : an appeal 
would lie to the Privy Council. — 
JOOGULKISHORE V. JOTENDRO MOHUN 
Tagore (1882), I. L. R. 8 Calc. 210.— 
IND. 

499 v. .) — Leave to appeal 

to Her Majesty in Council granted in 
one of six suits directed to bo heard 
together, although the amount involved 
in such suit was under the appealable 
value : the aggregate amount in the 
six suits being more than the appeal - 
able value. — Byjnath v. Graham 
(1885\ I. L. R. 11 Calc. 740.— IND. 

499 vi. .] — A number of 

suits were tried together ; on applica- 
tion for leave to appeal : — Held : the 
aggregate reached the required amount 
8c leave to appeal should be granted. — 
Deonarain Singh v . Guni Singii 
(1907), I. L. R. 34 Calo. 400.— IND. 

499 vll. .1— Whore pltfs. 

sued tho nearest reversioners under 
Hindu Law on the death of the widow 
of the last male holder, to recover his 
estate & joined various defts., who were 
In possession of separate items either as 
aiionees from the widow, or as owners 
daimlng by independent title &, on a 
decree being passed In tho original 
ct. in pltf. *s favour, defts. preferred 
separate appeals to the High Ct. 
which were disposed of by one decree 
drawn up under rule 105 of the Civil 
Roles of Practice, 8c where several 
petitions were filed in the several 
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Part IX. — Judicial Committee op the Privy Council. 


§00. By content ol both parties.]— 

Special leave to appeal granted in a suit which had 
been consolidated by consent of both parties. 
A party to a suit, having adopted a certain valua- 
tion, cannot in the same suit object to that valua- 
tion. — Kbisto Indro Saha v. Huromoneb Dasseb 
(1873), L. R. 1 Ind. App. 84, P. 0. 

501 . Leave granted upon terms — Leave to 
respondent to question competency.] — The amount 
recovered in an action in Lower Canada was under 
the sum of £500, sterling, the amount specified by 
34 Geo. 3, c. 6, s. 80, of Lower Canada, as the 
lowest limit of appeal to England. Upon a special 
petn. for leave to appeal: — Held: leave would 
be granted, subject to a petn. being presented by 
resp. upon the competency of the appeal . — Be 
Mabois (1862), 15 Moo. P. C. C. 189 ; 8 Jur. N. S. 
268 ; 15 E. R. 465 ; sub nom. Mabois r. Aulaire, 
Ex p . Mabois, 10 W. R. 326, P. C. 

Annotations : — Retd. TbOberge v. Laudry (1870), 2 App. Cas. 

102 ; Cushing 9. Dupuy (1880), 5 App. Cas. 409. 

502. Where no sum or value in controversy.] — 
By Revised Statutes of Ontario, c. 48, s. 1, no 
appeal shall lie to the King in Council unless 
the matter in controversy exceeds the sum or 
value of $4,000. 

Applt. brought an action against resp. for an 
injunction to restrain him from infringing certain 
trade marks of applt., & from passing off his goods 
as the goods of applt., & for damages. The Ct. 
of Appeal for Ontario gave judgment for applt. : — 
Held : no sum or value being in controversy, the 
appeal was not competent. 

The question whether an appeal from the Ct. of 
Appeal for Ontario to the King in Council is 
competent is one upon which the Ct. of Appeal 
itself must exercise its judgment ; So where that 
ct. has avoided the expression of any opinion, no 
such appeal is permitted. — G illett (E. W.) So 
Co., Ltd. v. Lumsden, [1905] A. C. 601 ; 74 
L. J. P. C. 155 ; 93 L. T. 314 ; 21 T. L. R. 698, 
P. C. 

503. Whether granted or refused — Limitation 
by Colonial Act — Special saving of rights & pre- 
rogatives of Crown.] — Cuvillier v. Aylwin, No. 
445, ante. 

504. Charges for alterations in Jersey 

Court House — Whether defrayable out of Crown 
Revenues.] — The Royal Ct. of Jersey have no power 
to order charges for alterations made in the Ct. 
House directed at their instance, to be defrayed 
out of the Crown Revenues of the Island. Leave 
given to appeal though the subject-matter 
of the suit was below £200, the sum required 
by the Order in Council of May 13, 1823, So the 
appeal refused by the Royal Ct. — A.-G. op Jersey 
v. Le Capelain (1842), 4 Moo. P. C. C. 37 ; 13 
E. R. 214, P. C. 

Annotation : — Refd. Belson v. Belson (1850), 7 Moo. P. O. C. 

30. 

505. Decision of court confirming poor 

rate — Assessments of ratepayers below fixed 
amounts.] — Leave to appeal from a decision of a 
ct. confirming a rate for the relief of the poor 
granted to ratepayers, the assessments on whom, 
separately So collectively, were less than the sum 


fixed by the Orders of Council regulating appeals 
from the Island. — Be Tupper (1834), 2 Knapp, 
201 i 12 E. R. 458, P. O. 

Annotation : — Refd. Belson v . Belson (1850), 7 Moo. P. C. C. 

30. , 

506. Question of importance involved.! — 

Although the subject in dispute was under the 
appealable value prescribed by the Royal Instruc- 
tions, regulating appeals from Jamaica, yet the 
Judicial Committee from the fact of the public 
importance of the question at issue, allowed an 
appeal. — L indo v . Barrett (1856), 9 Moo. P. 0. C. 
456; 4W. R. 316; 14 E. R. 371, P. 0. 

507. Sum involved uncertain in 

value.] — In circumstances, showing that a question 
of importance & the sum involved uncertain in 
value, leave was given to appeal from the Supreme 
Ct. of Jamaica refusing such appeal, although the 
amount of the verdict was under £300, the appeal- 
able value limited by the Order in Council of 
Apr. 14, 1851. — St. George, Jamaica (Church- 
wardens) v. May (1858), 12 Moo. P. C. C. 282 ; 
14 E. R. 918, P. C. 

508. .] — Where a question of great 

public importance arose, special leave was granted, 
though the subject-matter in dispute was under 
Rs. 10,000.— SUMBHOOLALL GlRDHURLALL V. SURAT 
(Collector) (1859), 8 Moo. Ind. App. 1 ; 8 W, R. 
505 ; 19 E. R. 431, P. O. 

509 . Other suits dependent on 

decision.] — Boswell v. Kilborn, No. 487, ante . 

510. .] — Special leave to appeal 

given in a case involving a question of tenure 
service, although the subject-matter in dispute was 
below the appealable value ; there being many 
other suits depending on the decision of the case. — 
JOYKISSEN MOOKERJEA V . EAST BURDWAN (COL- 
LECTOR) (1860), 8 Moo. Ind. App. 265 ; 19 E. R. 
531, P. C. 

511 . .] — Special leave to appeal 

was granted, although the amount involved in the 
action was under the appealable value, Rs. 10,000, 
there being an important question of law raised, 
& eleven other actions brought involving the same 

Q uestion of law, So which had been directed by an 
•rder of the Ct. below to be heard upon the same 
evidence So concluded by the same judgment. — 
Ko Khine v . Snaddbn (1868), L. R. 2 P. C. 50 ; 
5 Moo. P. C. C. N. S. 67 ; 37 L. J. P. C. 19 ; 10 
E. R. 441, P. C. 

512. Decision affecting other pro- 
perty.] — Gungowa Rome Malupa v. Erawa 

Kome Jogapa, No. 490, ante . 

513 . Decision affecting large class 

of persons.] — Be Tupper, No. 505, ante . 

514. .1 — Special leave to 

appeal, the sum involved being below the appeal- 
able amount allowed, on the ground that the 
question involved the construction of a Colonial 
Act which affected the interests of a large class 
in the colony for which the Act was passed. — 
Brown v McLauohan (1870), L. R. 3 P. C. 458 $ 

7 Moo. P. 0. C. N. S. 306 ; 17 E. R. 117, P. C. 

515. One party too poor to appear.] 

— Allan v. Pratt, No. 494, ante . 


required inasmuch as the judgment of 
the High Ct. would govern the decision 
in other, suits which pltf. intended to 
bring on precisely the same grounds. 
So in respect of which precisely the 
same questions would arise as had 
arisen In the suit sought to be ap- 
pealed : — Held : Leave to appeal 
granted. — Amanda Chandra Boss v. 
BROUGHTON (1872), 9 B. L. R. 423.— 
HID. 

o. Whether granted or , refused — 


Limitation by Colonial Act — Judgment 
given before Act came into forced — By 
Edw. VII. o. 75, the amount giving an 
appeal to the Privy Council was fixed 
at $5,000 Instead of £500 as before : — 
Held : Act did not govern a case 
where judgment was given before it 
came into foroe. — Sedgwick v. Mon- 
treal Light Heat Sc Power Co. 
(1909), 41 S. 0. R. 639.— CAM. 

4 . — .j-*-Townsbnd v. North- 


ern Crown Bank (1913), 24 O. W. R. 
516 ; 4 0. W. N. 1245 ; 10 D. L. R. 
652.— CAN. 

e. .] — Where the matter 

In controversy was not shown to 
exceed 14,000 (Privy Council Appeals 
Act, R. 9. 0. 1914. Oh. 54, s. 3) 
Held : appeal did not lie as of right.— 
Be Ontario Sc Minnesota Power Co. 
8i Fort Frances (1916), 34 O, L. R. 
365.— 0AM. 
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Dependencies. 


Sect. 4. — Special leave to appeal : Sub-sect. 2, B. (b) ; 
sub sect. 3, A. & B. (a;.] 

516. .]— Under s. 508, Civil Pro- 

cedure Code, there is no right of appeal to the 
Privy Council simply on the ground that a sub- 
stantial point of law is involved. The presence 
of such a question does not give a right of appeal 
when the value is below Es. 10,000. under 
ss. 595 & 600, Civil Procedure Code, there is a right 
of appeal if the High Ct. certifies that the case 
is “ otherwise ” a fit one for appeal. The word 
“ otherwise ” refers to special cases, such as 
where the point in dispute is not measurable by 
money, though it may be of great public or private 
importance. But in all such cases a special 
certificate to that effect must be granted by the 
High Ct. — B anarsi Parshad v. Kashi Krishna 
Narain (1900), L. R. 28 Ind. App. 11 ; sub nom . 
Banarshi Parshad v. Mewa Kunwar (Musum- 
mat), 17 T. L. R. 128, P. C. 

517 . Custody of children involved.] — By 

the Order in Council of Dec. 18, 1834, for regulating 
appeals from the Island of Malta, to the King in 
Council, an appeal is allowed only where the sum, 
or matter, at issue, involves, directly or indirectly, 
any civil rights amounting to, or of the value of 
£1,000. But leave to appeal was granted by the 
Judicial Committee, from the decrees of the cts. 
of the Island, which directed the children to be 
removed from the guardianship of their mother. — 
Camilleri v. Fleri (1845), 5 Moo. P. C. C. 101 ; 
"13 E. R. 452, P. C. 

518. .] — Appeal allowed without pre- 

judice to any objection to be taken by the Royal 
Ct. of Jersey at the hearing, from a Provisional 
Order of that ct. directing the infant children of 
the parties to be left provisionally in the custody 
of the mother, pending a suit for a separation. — 
Belson v. Belson (1850), 7 Moo. P. C. C. 30 ; 

13 E. R. 790, P. C. 

Annotation: — Bold. Re Bolson (1850), 7 Moo. P. C. C. 114. 

519. Counsel refused hearing.] — Leave to 

appeal granted from an order of the Governor & 
Council at Sierra Leone, refusing a new trial, 
although the amount of the matter at issue was 
under £400, the appealable value limited by the 
Charter of J ustice ; that ct. having refused to 
hear counsel in support of the rule on the merits 
of the case or the questions of law raised. — 
Patnelli v. Heddle (1852), 8 Moo. P. C. C. 41 ; 

14 E. R. 17, P. C. 

Annotation: — Mentd. Rainy v. Sierra Loone JJ. (1853), 8 

Moo. P. C. C. 47. 

520. Action on bill of exchange — Liability 

of indorser.] — The doctrine of the liability of an 
agent indorsing a bill of exchange for his principal 
examined & explained. 

Special leave to appeal allowed, although the 
subject-matter of the appeal was under the 
appealable value stipulated by the Order in Council, 
dated Dec. 18, 1834 . — Castrique v. Buttigieg 
( 1850), 10 Moo. P. C. C. 94 ; 27 L. T. O. S. Ill ; 
4 W. R. 445 ; 14 E. R. 427, P. C. 

Annotation: — Reid. Abroy v. Crux (1869), L. R. 5 C. P. 37. 

521. Validity of flat of insolvency.] — Appln. 

for special leave to appeal from an Order or the 
Supreme Ct. of Jamaica, refusing to quash a flat, 
of insolvency, refused, as the validity of the fiat of 


insolvency was not an appealable grievance within 
the Order in Council, being below the appealable 
value, & no special circumstances . — Re Abrahams 
(1804), 2 Moo. P. C. C. N. S. 241 ; 15 E. R. 892, 
P. C. 

522. Decision turning on particular facts.] 

— On petn. for special leave to appeal, the subject- 
matter of the appeal being under the appealable 
value, & questions for decision turning on the 
particular facts : — Held : the case was not one 
involving such special circumstances as to give 
leave to appeal. — Spearman v . East India Ry. 
Co. (1809), 20 L. T. 501, P. C. 

523. Construction & effect of particular 

contract.] — Appeal refused where the amount at 
issue was only $300, & related simply to the legal 
construction & effect of a particular contract, 
& where no general principle was involved, & no 
other cases were necessarily affected by the decision 
complained of. — Johnston v. St. Andrew’s 
Church, Montreal (Minister & Trustees) 
(1877), 3 App. Gas. 159 ; 20 W. R. 359 ; sub nom. 
St. Andrew’s Church, Montreal (Minister & 
Trustees) v. Johnston, 37 L. T. 550, P. C. 

Annotations : — Apld. Prince v. Gagnon (1882), 8 App. Cas. 

103. Befd. Valin v. Langlois (1879), 41 L. X. 662. Memd. 

Gushing v. Dupuy (1880), 5 App. Cas. 409. 

524. Controversy closed by Amending Act 

of Colonial Legislature.] — The High Ct. of 
Australia having decided contrary to a decision 
of their Lordships, that a State had no power to 
impose income tax upon a salary paid by the 
Commonwealth to its officers or to a member of 
the Commonwealth Parliament resident in such 
State, the Commonwealth Parliament thereafter 
passed an Act expressly authorising the States to 
impose such taxation : — Held : petns. for special 
leave to appeal from the High Ct. decisions must 
be refused, the amount at stake being inconsider- 
able, & the controversy having been closed. — New 
South Wales Taxation Comrs. v. Baxter, 
Webb v . Crouch & Flint, [1908] A. C. 214 ; 77 
L. J. P. C. 07 ; 98 L. T. 221 ; 24 T. L. R. 249, P. C. 


Sub-sect. 3. — Criminal Proceedings. 

A. In General. 

525. Prerogative right to entertain appeal in 
respect of — Rescission of leave granted ex parte.] — 

Leave granted on an ex parte appln. to appeal 
from a criminal proceeding in Jersey ; rescinded 
on Special Petition of the A.-G. of the Island. 
The ct. being of opinion that the original leave 
ought not to have been given. 

We are disposed to say that we ought not to 
have recommended Her Majesty to have allowed 
the appeal, but we are not disposed to say that 
we have not the power so to have done, as Her 
Majesty is the head of Justice, & we are sitting 
here, not merely as a judicial body, but as Privy 
Councillors (Parke, B .). — Re Ames (1841), 3 Moo. 
P. C. C. 409 ; 13 E. R. 100, P. C. 

Annotations : — Consd. Esnouf v. A.-G. for Jersey (1883), 8 
App. Cas. 304. Befd. R. v. Bertrand (1867), L. R. 1 P. C. 
520. Mentd. Belson v. Belson (1850), 7 Moo. P. C. C. 30 ; 
Creinide v. Parker, The Aspasia (1857), 11 Moo. P. C. O. 79. 

526. From all dominions.] — R. v . Joykis- 

sen Mookerjee, No. 535, post . 


PART IX. SECT. 4 , SUB-SECT. 3. 


f. Bail by lower court pending appeal 
to Privy Council .] — An accused person 
obtained from the Privy Counoil 
speciaT leave to appeal, also applied to 


be released on bail ; but the Privy 
Council thought that the latter appln. 
should be decided by the Madras 
High Ct. Upon appln. being made 
accordingly to that ot. : — Held : the 
High Ct. had Jurisdiction to make an 
order releasing accused on ball pending 


the decision of the Privy Council ; Sc 
having regard to the circumstances in 
which an appeal in a criminal matter 
will be admitted by the Privy Council, 
accused ought to be released on bail.— • 
R. V. SUBBAHMANLA AVYAB (1900), 

I. L. R. 24 Mad. 161. — IND. 
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Part IX.— Judicial Committee op the Privy Council, 


527 . Where no limitation on prerogative 

— Whether In oases of felony.] — Upon a petn., 
praying for leave to appeal from a conviction for 
felony: — Held: (1) there was no power reserved 
to the Crown by the Bombay Charter, to allow 
appeals in criminal cases, such appeal being con- 
fined to civil cases only. 

(2) The Charter having been granted by the 
Crown, by force of an Act of Parliament, must be 
construed with reference to the powers conferred 
by the Act, even though the prerogative of the 
Crown were limited by such construction : & the 
Supreme Ct. alone has full & absolute power to 
allow or deny permission to appeal in criminal 
cases. — R. v. Eduljee Byramjee (1846), 3 Moo. 
Ind. App. 468 ; 6 Moo. P. C. C. 276 ; 18 E. R. 
677 ; sub n >m. Parses Murder Case, Ex p. 
Eduljee Byramjee, 11 Jur. 865, P. C. 

528. .] — R. v . Bertrand, No. 402, 

ante . 

529. 1 Charter giving Indian court 

full powers of appeal In criminal cases — Crown 
rights not reserved.] — Under the Bombay Charter 
of Justice, the Supreme Ct. at Bombay is invested 
with full & absolute power to allow or deny an 
appeal in criminal cases, & no power is reserved to 
the Crown, by such Charter, to grant leave to 
appeal in such cases. — R. v. Alloo Paroo (1847), 
3 Moo. Ind. App. 488 ; 6 Moo. P. C. C. 296 ; 18 
E. R. 686 ; sub nom. Ex p . Aloo Paroo, 11 Jur. 
857, P. C. 

530. .] — Falkland Islands Co. v. 

R., No. 401, ante. 

531. Cautious exercise of prerogative.] — 

We do not say that in no case whatever, even in an 
appeal from Jersey in a criminal matter would it 
be the duty of this Board to advise Her Majesty 
to grant an appeal ; we do not say under what 
circumstances it might be advisable so to advise 
Her Majesty, but we do say that it should be done 
very cautiously, & after great consideration ( per 
Cur.). — Esnouf v. A.-G. for Jersey (1883), 8 
App. Cas. 304 ; 52 L. J. P. C. 26 ; 48 L. T. 321, 
P. C. 

532. Not a court of criminal appeal.] — The 

Judicial Committee of the Privy Council have no 
power to sit as a Ct. of Criminal Appeal. They 
can only interfere in a criminal case if what has 
been done in the ct. below is grossly contrary to 
the forms of justice, or violates fundamental 
principles. Where there is evidence to go to the 
jury in a criminal case they will not express an 
opinion as to the propriety of the verdict, or of the 
summing-up of the judge who tried the case. — 
Clifford v . King-Emperor (1913), L. R. 40 Ind. 
App. 241 ; 83 L. J. P. C. 152, P. C. 

Annotations: — Consd. Arnold v . King-Emperor, [1914] 

A. C. 644. Reid. Ibrahim v. It., [1914] A. C. 599. 

633. & stay execution of sentence.] — 

Balmukand v . King-Emperor, No. 437, ante. 

534. .] — In criminal cases the Judicial 

Committee does not act as a Ct. of Criminal Appeal. 
It will only interfere with the finding of the ct. 
below in a criminal case where injustice of a serious 
& substantial character has occurred, either by 
a disregard of the proper forms of legal process 
not merely of a technical character or by a viola- 
tion of principle such as amounts to a denial of 
justice. The mere admission of improper evidence 
is not sufficient, neither is the mere fact that their 
Lordships would have taken a different view of 
the evidence admitted. Therefore in a case in 


which evidence was admitted which was not 
essential to the result, which might have been 
reached independently of it, the Judicial Committee 
declined to interfere, it appearing that substantial 
justice had been done. — D al Singh v. King- 
Emperor (1917), L. R. 44 Ind. App. 137 ; 80 
J. P. C. 140 ; 116 L. T. 021 ; 33 T. L. R. 249 ; 
01 Sol. Jo. 361 ; 26 Cox, C. C. 705, P. C. 

Annotation: — Reid. Bosant v. Advocate-General & Crown 
Prosecutor ol Madras (1919), 35 T. L. R. 500. 

B. Reasons for Granting or Refusing Leave . 

(a) In General. 

535. Where detrimental to administration of 
criminal justice — Though decision of court below 
unjust.] — On an appln. for leave to appeal from 
the sentences of the Sudder Nizamut Adawlut, 
the chief native criminal ct. of appeal in Bengal, 
the Judicial Committee, though of opinion that 
justice had not been done in the ct. below, declined 
to determine the question of the prerogative of 
the Crown to admit an appeal in a criminal matter, 
& to advise such admission, on the ground’ that 
such course might be detrimental to the general 
administration of criminal justice in Her Majesty’s 
colonial & foreign possessions. — R. v. Joykissen 
Mookerjee (1862), 1 Moo. P. C. C. N. S. 272 ; 9 
Moo. Ind. App. 168 ; 15 E. R. 704 ; sub nom . 
Joykissen Moorkerjee v. R., 9 Jur. N. S. 4 ; 
10 W. R. 832, P. 0. 

Annotations: — Cor.sd. Falkland Islands Co. v. R. (1863), 
1 Moo. P. C. C. N. S. 299 ; It. v . Bertrand (1867),- L. R. 1 
r. C. 520. Reid. Arnold v. King-Emperor, [1914] A. C. 
644. 

536. Questions of great Importance — Under 
appealable value.] — Leave to appeal from a sen- 
tence of the Supreme Ct. of Jamaica affirming the 
decision of local magistrates, against penalties in- 
flicted for the harbouring of apprenticed labourers, 
refused. The amount of the penalties being 
within the sum specified in the 47 & 48 Instructions 
of 1709, providing for appeals. 

The question is whether this is a case in which 
we ought to advise H er Majesty under the general 
jurisdiction to let in the appeal : it is true that an 
appeal has been allowed in some cases where a 
arty has been otherwise precluded from appealing 
ut that has only been granted in cases of great 
importance (Parke, B .). — Rc Harvey (1840), 3 
Moo. P. C. C. 148 ; 13 E. R. 64, P. C. 

537. Rights of Crown involved— Pro- 

ceedings more civil than criminal.] — F alkland 
Islands Co. v. R., No. 401, ante. 

538. .] — R. v. Bertrand, No. 402, ante. 

539. Lapse of time — No prlmft facie case of 
miscarriage of justice.] — In a criminal case in 
which more than three years had elapsed since the 
expiration of the sentence on the petitioner, & 
there was no primd facie case of a miscarriage of 
justice disclosed, the ct. refused leave to appeal. 
— Badger v. A.-G. for New Zealand (1907), 97 
L. T. 021 ; 21 Cox, 0. O. 539, P. O. 

540. Difference of opinion of judges — As to 
effect of evidence.] — It is impracticable to suppose 
that in such a case as this of disputed evidence, 
or where the question is as to the proper inference 
to be drawn from the evidence, this Board can 
judge better than those who have heard the wit- 
nesses themselves. The fact that there was a 
difference of opinion amongst the judges is not 
a ground on which, by itself, their Lordships 
could act in a case like the present (per Cur.). — 
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Dependencies. 


Sect* 4 . — Special leave to appeal: Subject. 8, B. (a) 
<fc (6). Sect 5,} 

Tshingumuzi v. A.-G. of Natal, [1908] A. 0. 
248; 77 L. J. P. C. 110 ; 98 L. T. 601, P. C. 

(6) Clear Departure from Rules of Justice . 

641. General rule.] — The rule of the Judicial 
Committee is not to grant leave to appeal in 
criminal cases except where some clear departure 
from the requirements of justice is alleged to have 
taken place. — Biel v. B. (1885), 10 App. Gas. 675 ; 
65 L. J . P. C. 28 ; sub nom. B. v, Biel, 54 L. T. 
839; 16 Cox, C. 0. 48, P. 0. 

Annotations : — ReM, Ibrahim v. R., £10141 A. O. 509. Mentd. 

K. v, Crewe, Ex p. Sekgome, [1910] 2 K. B. 576. 

542. Violation of principles of natural 

justice — Disregard of forms of legal process.] — In 

an appeal by a barrister & solr. against a verdict 
convicting him of perjury, <fc against a consequential 
order of ct. directing him to be struck off the roll 
of practitioners : — Held : the conviction having 
been obtained by directions of the judge which 
were improper & grievously unjust to applt., could 
not be allowed to stand, & the consequential order 
must be reversed. 

Her Majesty will not review criminal proceedings 
unless it be shown that by a disregard of the forms 
of legal process, or by some violation of the 
principles of natural justice, or otherwise, sub- 
stantial & grave injustice has been done. — Re 
Dillet (1887), 12 App. Cas. 459 ; 56 L. T. 615 ; 
36 W. R. 81 ; 3 T. L. B. 492 ; 16 Cox, C. C. 241, 
P. 0. 

Annotations : — Apld. Clifford v. King-Emperor (1913), 83 

L. J. P. O. 152 ; Vaithinatha Pillai v. King-Emperor 
(1913), 29 T. L. R. 709. Consd. Arnold v. King-Emperor, 
[1914] A. O. 644. Bold. Ex p . Deeming, [1892] A. C. 
422 ; Kops v . R.» Ex p. Kopb, [1894] A. C. 650 ; Tshingu- 
mtusi e. A.-G. of Natal, [1908] A. C. 248; Ibrahim v. It., 
[1914] A. O. 599 ; Lanier v. It., [1914] A. C. 221 : Sayyapu- 
reddi Chinnayya Dhorav. King-Emperor (1920), 37 T. L. R. 
162. Mentd. Ex p. Carow, [1897 ] A. C. 7 19. 

543. Not violation of mere 

technical rules.] — In a criminal case leave will not 
he given to appeal to the Judicial Committee upon 
the ground of a violation of a technical rule of 
procedure, or for an error in the form of an indict- 
ment or information, but only in a case where 
there has been a departure from the principles of 
natural justice. — Dinizulu v. A.-G. of Zululand 
(1889), 61 L. T. 740 ; 5 T. L. B. 699 ; 16 Cox, C. C. 
736, P. C. 

644. .] — Dal Singh v. 

King-Emperor, No. 534, ante . 

646. .] — Her Majesty will not 

be advised to grant leave to appeal in criminal 
cases, where it is not even suggested or surmised 
that substantial & grave injustice has been done, 
either through a disregard of the forms of legal 
process, or by some violation of the principles of 
natural justice. — Ex p . Deeming, [1892] A. C. 
422 ; sub nom . Re Deeming, 8 T. L. B. 577, P. C. 
Annotations : — Bold. Kops t\ R., Ex p . Kops, [1894] A. C. 
650 ; Ibrahim v . R„ [1914] A. C, 599. 

546. .1 — The rule is accurately 

stated in In re Dillet , No. 642, ante , that, save in 
exceptional circumstances, such as a gross mis- 
carriage of justice or disregard of the forms of 
legal process, Her Majesty will not review m inter- 
fere with the course of criminal proceedings. - Ex p. 
Oarew, [18971 A. C. 719 ; sub nom. Carew v. 
Crown Prosecutor in Japan, 66 L. J. P. C. 95 ; 


77 L. T. 1 ; 13 T. L. B. 612 ; 18 Cox, C« 0. 625, 

P. 0. ^ 

547, ,] — Clifford t?. King- 

Emperor, No. 532, ante. 

545, .] — The Judicial Com- 

mittee of the Privy Council is not in the position 
of a ct. of Criminal Appeal, & does not advise the 
Crown to interfere in a criminal case unless there 
has been a violation of the principles of natural 
justice or a gross violation of the rules of pro- 
cedure. — Armstrong v. R. (1913), 30 T. L. B* 
215 P. 0. 

549/ -J — .] — The Judicial Com- 

mittee will not interfere with the course of criminal 
law unless there has been such an infringement of 
the elementary rights of an accused as has placed 
him outside the pale of regular law or unless, 
within that pale, there has been so manifest a 
violation of the principles of natural justice that 
their Lordships are satisfied that both they them- 
selves &, in the absence of the irregularity com- 
plained of, the local tribunal would have arrived 
at a result contrary to that which was come to. 
Arnold v . King- Emperor, [1914] A. C. 644 ; 83 
L. J. P. 0. 299 ; 111 L. T. 324 ; 30 T L. B. 462 ; 
24 Cox, C. C. 297, P. C. 

550. Misdirection of jury.] — Re Dillet, No. 
542, ante. M ^ . . __ . 

561. Whether sufficient ground by itself.] 

— In criminal cases an appeal to the Queen in 
Council is allowed in very special circumstances, 
but not in every case where it is shown there has 
been misdirection . — Ex p. Macrea, [1893] A. 0. 
348 ; 69 L. T. 734 ; 17 Cox, C. C. 702 ; sub nom . 
MacCrea v. Queen-Empress, 9 T. L. B. 468, 
P. C. 

Annotation : — Refd. Ibrabim-t?. R., [1914] A. C. 599. 

552 . Facts not amounting to.] — Where a 

prisoner applied for special leave to appeal ^ in a 
criminal matter on the ground that the judge 
misdirected the jury in commenting upon the 
prisoner having refrained from giving evidence ; — 
Held : such comment was according to law, & the 
New South Wales Criminal Law & Evidence 
Amendment Act did not preclude it. — Kops v. B., 
Ex p. Kops, [1894] A. C. 650 ; 64 L. J. P. C. 34 ; 
70 L. T. 890 ; 68 J. P. 668 ; 10 T. L. B. 525 ; 
6 R. 522, P. C. 

553 . J — Gangaphar Tilak v. Queen- 

Empress (1897), L. R. 25 Ind. App. 1 ; 14 T. L. B. 
50, P. C. 

554 . .] — Arnold v. King-Emperor, 

No. 549, ante. 

566. Lack or insufficiency of evidence.] — 
Conviction of fraudulently appropriating the 
money of a bank set aside, it appearing that there 
was no evidence of the convicted director, who had 
overdrawn on a so-called trust account irregularly 
opened in his name, having misappropriated any 
one draft to his own use in fraud (within the 
meaning of the Act) of the bank’s right to have the 
money. — N elson v. R., [1902] A. C. 250 ; 71 
L. J. P. C. 65 ; 86 L. T. 164 ; 20 Cox, 0. C. 150, 
P. C. ^ 

559. Hot where sentence founded on 

verdict of Jury — Evidence to support verdict — 
Absence of countervailing evidence.] — Special leave 
to appeal is not given in a criminal case*where the 
sentence was founded on the verdict of a jury, & 
there was evidence for the jury, & no special 
matter sufficient to countervail it . — Ex p. Aldred, 


PART DC. SECT. 4 . SUB-SECT. 3 .— 
B. (b). 

64S 1. General rule — Violation of 
principles of natural justice .}— Before 


granting a oMtlflcatc for leave to 
appeal to the Privy Council, the ct. 
must be satisfied that there is reason- 
able ground for thinking that grave & 
substantial injustice may have been 


done by reason of some departure 
from the principles of natural Justice. 
— He Bal Ganqadhar Tilak (1908), 
I. L. R. 83 Bom. 2*1.— WD 
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[1902] A. C. 81 j 71 1* J. P. 0. 27 ; 86 L. T. 163 } 
20 Cox, 0. 0. 149, P. C. 

557. — — .] — Clifford v, King- 

Emperor, No. 632, ante. 

55 g. Conviction not warranted by faots — 

Miscarriage of Justice.] — The Seychelles Penal Code 
provides: *' * Embezzlement, s. 216 (1): Whoever 
embezzles, squanders away, or destroys, or 
attempts to embezzle, squander away, or destroy, 
to the prejudice of the owner, possessor, or holder 
thereof, any goods, money, valuable* security, bill, 
acquittance, or other document containing or 
creating an obligation or discharge which has 
been delivered to such person merely in pursuance 
of any lease or hiring, deposit, agency, pledge, 
loan (pr&t d usage) or for any work, with or without 
a promise of remuneration, with the condition 
that the same be returned or produced or be used 
or employed for a specific purpose, shall be punished 
with imprisonment & a fine not exceeding three 
thousand rupees.” Applt. was convicted of an 
offence under the above section : — Held : the con- 
viction of applt. & the sentence upon him should 
be set aside upon the ground that the facts did 
not on any just or legal view warrant a conviction, 
& that justice had gravely & injuriously mis- 
carried. — Lanier v. R., [1914] A. 0. 221 ; 83 
L. J. P. C. 116 ; 110 L. T. 320 ; 30 T. L- R. 53 ; 
24 Cox, C. C. 53, P. C. 

Annotation: — Gonad. Arnold v. King-Emperor, [1914] A. C. 

044. 

559. Improper admission of evidence — To grave 
prejudice of accused.] — ( 1 ) The Judicial Committee 
allowed an appeal from a conviction for murder on 
the ground that a body of wholly inadmissible 
evidence had been admitted in the Indian Ct., & 
that when admitted it was used to the grave 
prejudice of the accused. 

( 2 ) The rule that the Crown neither pays nor 
receives costs unless the case is governed by some 
local statute or there are exceptional circumstances 
justifying a departure from the ordinary rule, 
applies to criminal as well as to civil cases. — 
VAITHINATHA PlLLAI V . KlNG-EMPEROR (1913), 
L. R. 40 Ind. App. 193 ; 29 T. L. R. 709, P. C. 

Annotation: — As to ( 1) Consd. Arnold v, King-Emporor, 

[1914] A. C. 644. 

560. Admission of voluntary confession 

of accused — Not violating principles of natural 
Justice.] — A subject of the Ameer of Afghanistan 
enlisted in an Indian regiment, & when stationed 
in China murdered one of the native officers. 
Shortly after the murder, while he was in the cus- 
tody of the guard, his commanding officer said to 
him, “ Why have you done such a senseless act ? ” 
& he replied, “ Some 3 or 4 days he has been abusing 
me, & without doubt I killed him.” At the trial 
this evidence was admitted, & he was convicted 
of murder : — Held : even if the statement was 
i n ad mis sible in evidence, having regard to the other 
evidence & the circumstances of the case, there 
was no such violation of the principles of natural 
justice as would justify the board in interfering in 


the matter. — Ibrahim v. R., [1914] A. C« 599 ; 83 
L. J. P. 0. 185 j 111 L. T. 20 ; 30 T. L. R. 383 ; 
24 Cox, C. 0. 174, P. C. 


-Mentd. R.je. Coleus 6c Boorman, R. v. White, 
o. Ore 


, urowe 6c Myerscough (1017), 

R. v. Cook (1918), 34 T. L. B. 615 ; B. t». 


Annotations:- 

[1017] 1 K. B. 574 ; B. v. 

81 J. P. 288 ; R. v. Cook ( 

Voisto, [1918] 1 K. B. 531. 

561. Mere improper admission insuffi- 

cient.] — Dal Singh v. King-Emperob, No. 634, ante. 

562. Improper exclusion of evidence.] — Arnold 
v. King-Emperor, No. 549, ante. 

563. Not difference of opinion as to effect of 
evldenoe — In court below.] — Tshingumuzi v. A.-G. 
of Natal, No. 540, ante. 

564. New trial granted by court below— After 
conviction for murder.] — On a petition by the 
Attorney-General of New South Wales, for special 
leave to appeal from an order of the Supreme Ct. 
of that colony, it appeared that the resp. was 
charged, on a criminal information by the Attorney- 
General of the colony, with murder ; that he 
pleaded not guilty, & was tried & found guilty by 
the jury. The Supreme Ct. afterwards, on an 
appln. by the reap., made an order that a venire de 
novo should issue, on the ground that the jury 
were allowed access to certain newspapers pending 
their verdict. Their Lordships granted special 
leave to appeal. — R. v. Murphy (1808), L. R. 
2 P. C. 35 ; 5 Moo. P. 0. C. N. S. 47 ; 37 L. J. P. 0. 
21 ; 10 E. R. 432, P. C. ; subsequent proceedings 
(1809), L. R. 2 P. C. 535, P. 0. 


Sect. 5. — POWER TO ALLOW APPEALS DIRECT. 


565. To exclusion of intermediate colonial 
court— Whether Judicial committee will entertain— 
Antigua courts.] — Re Manning’s Assignees, No. 
054, post, 

505 , By the Royal Instructions to the 

Governor of Prince Edward’s Island, an appeal is 
given to the Governor & Council, from the decision 
of the Supreme Ct., in all cases where the amount 
at issue is of the value of £300, & from the Council 
to Her Majesty, where the amount at issue is 
£500. An action having been commenced, & 
judgment obtained in the Supremo Ct., for £135, 
an appln. was made for leave to appeal from 
such judgment to Her Majesty in Council, not- 
withstanding its being below the appealable 
amount ; — Held : there being an intermediate 
Ct. of Appeal in the island, no appeal could be 
received irom the Supreme Ct. ; but the ct., under 
the circumstances, advised the allowance of the 
appeal to the Governor & Council in the Island. — 
Re Cambridge (1841), 3 Moo. P. C. C. 175 ; 13 


E R 74 P C 

* 567 . J — 1 Judicial Committee Act, 1844, c. 69.] 
— Appeal allowed, under above Act, direct from 
the Ct. of Assize of the Island of Jamaica, to Her 
Majesty in Council, without bringing a Writ of 
Error, in the Ct. of Errors, the intermediate Ct., 


in the Island. 


/ 
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685 1. To exclusion of intermediate 
Colonial Court — Whether Judicial Com- 
mittee will entertain — Australian Courts. 1 
—Leave to' appeal will be granted 
directly from a judgment of the 
primary judge to the Privy Council. — 
Woolley e. Ironstone Hill Lead 
Gold -Mining Co. (1875), 1 V. L. R. 
237 .——AUS. 

686 ii. — An appeal 

lies directly from the primary judge 
to Equity to the Privy Council. — 
Peak v. Dawson (1888), 9 NTS. W. 


L. R. 27 ; 4 N. S. W. W. N. 134.— 
Alto. 

585 iii. .) — A party 

has no right to appeal from the decision 
of a primary Judge direct to the Privy 
Council, but must first exhaust the 
appellate jurisdiction of the Full 
Court. — Australian Smelting Co., 
Ltd. v . British Broken Hill Pro- 
prietary Co., Ltd. (1898), 23 V. L. R. 
843.— AUS. 

585 iv. . ] — Order made 

by i judge of Supreme Ct. sitting to 


chambers is a judgment of Supreme 
Ct. from which appeal will He to 
Privy Council under the Constitution. 
— Saunders v. Bobthistle (1904), 1 
C. L. B. 379.— AUS. 


555 v. New Zealand 

Courts . }— -Whore respondent was a 
private dtisen not shown to be to 
affluent portion 6c the matter was one 
of great general 6c public Importance : 
— Held : appellant granted leave to 
appeal direct to the Privy CkmncU.— 
Boyd v . Colby, [1918] 37 N. Z. L. R. 
671.— N.Z. 
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Sect . 5. — Power to allow appeals direct . Sect . 0: 

Sub-sects. 1 & 2, A. & B. Sect . 7.] 

Such appeal is not of course, but requires special 
grounds to be shown to warrant the appln. — Be 
Barnett (1844), 4 Moo. P. C. C. 453 ; 13 E. R. 
378, P. C. 

568. Questions of law.] — Where 

there are questions of law, raised by the proceed- 
ings, in the inferior Cts. in the colonies, this Ct. 
will favour an application for leave to appeal, 
direct to the Queen in Council, under above Act, 
without resorting to the intermediate Ct. of Appeal 
in the Colony. — Harrison v. Scott (1840), 5 
Moo. P. C. C. 357 ; 10 Jur. 443 ; 13 E. R. 528, 
P. C. 

509. Prevention of delay & expense.] 

— Appeal allowed, under above Act, direct to Her 
Majesty in Council, upon a bill of exceptions, to 
prevent the delay & expense of bringing a writ of 
error returnable before the Governor & Council of 
the Island of Jamaica. — A.-G. of Jamaica v. 
Manderson (1848), 0 Moo. P. C. C. 239 ; 12 Jur. 
383; 13 E. R. 075, P. C. 

670. .] — Under above Act an appeal 

allowed direct from the Assize Ct., at Kingston, in 
Jamaica, to the Queen in Council, without an inter- 
mediate appeal to the Ct. of Error in the Island. — 
Hitchens v . Hollingsworth (1852), 7 Moo. 
P. C. C. 228 ; 13 E. R. 808, P. C. 

571. Appeal to Intermediate court per- 

missive.] — 15 Viet. No. 10, gives an appeal to her 
Majesty in Council from every judgment of the 
Supreme Ct. of Victoria. 19 Viet. No. 13, gives 
one judge power to sit alone in the Supreme Ct. 
in Equity, & gives an appeal to the whole ct. in 
bkpey., saving the appeal from the judgment of 
the full ct. to the Queen in Council : — Held : the 
judgment of the single judg » in equity was a 
judgment of the Supreme ( )t. from which an appeal 
would lie direct to Her Majesty, & the intermediate 
appeal was only permissive. — Garden Gully 
United Quartz Mining Co. v. McLister (1875), 
l App. Cas. 39 ; 33 L. T. 408 ; 24 W. R. 744, P. C. 
Annotation: — Mentd. Re Alma Spinning Co., Bottomlcy’s 

Case (1880), 16 Ch. D. 081. 


Sect. 0. — HEARING OF APPEAL. 

Sub-sect. 1. — In General. 

Generally.] — See Courts, Vol. XVI., p. 150, 
No. 494 ct seq. 

What evidence admissible.] — Sec Courts, Vol. 
XVI., p. 151, Nos. 502-513. 

Power of judicial committee — Generally.]— See 
Courts, Vol. XVI., pp. 151-153, Nos. 514-535. 

To consider points not raised in court 

below.] — See Courts, Vol. XVI., pp. 153-150, 
Nos. 536-670. 

To remit.] — See Courts Vol. XVI., pp. 

150-158, Nos. 571-587. 


Sub-sect. 2. — Principles upon which Judicial 
Committee Acts. 

A . In General . 

See t generally , Courts, Vol. XVI., pp. 158-100, 
Nos. 588-014. 

572. Broad principles of justice — Technical 
objections disregarded.] — The Judicial Committee, 
in appeals from the native cte. in India, will look 
to the broad principles of justice, & discourage 
mere technical objections, which do not affect the 


merits of the case, & more especially will dis- 
countenance the introduction of objections that 
may have occurred in the course of litigation, but 
were not raised at the commencement of the suit. — 
Ramnad (Zemindar) v. Yettiapooram (Zemindar) 
(1859), 7 Moo. Ind. App. 441 ; 8 W. R. 9 ; 19 
E. R. 375, P. C. 

573. Abstract points of law not considered- 
speculative opinions on hypothetical questions.] — 

A.-G. for Ontario v. Hamilton Street Ry. Co., 
No. 104, ante . ' n „ . , 

574. Where not arising in case.] — Special 

leave will not be granted to appeal from a judg- 
ment which is not impeached, merely with a view 
to have an abstract point of law, not arising in the 
case, decided by their Lordships. — R. v . Louw, 
Ex p. A.-G. for Cape of Good Hope, [1904] A. C. 
412 ; 73 L. J. P. C. 65 ; 91 L. T. 210 ; sub nom. 
A.-G. for Cape of Good Hope v . Louw, 20 
T. L. R. 572, P. C. 

575. ,] — a.-G. for Ontario v. A.-G. 

for Canada, No. 169, ante . 

576. Rights of persons not parties to litigation 
— Not dealt with.] — A.-G. for Dominion of 
Canada v. A.-G. for Provinces of Ontario, 
Quebec & Nova Scotia, A.-G. for Province 
of Ontario v . A.-G. for Dominion of Canada, 
A.-G. for Provinces of Quebec & Nova Scotia 
v. A.-G. for Dominion of Canada, No. 119, ante. 

577. Questions of valuation — Whether objec- 
tions to entertained — Valuation adopted by party 
objecting.] — Kristo Indro Saha v. Huromonee 
Dassee, No. 500, ante . 

578. When Item improperly included or 

excluded.] — Judicial Committee will not interfere 
with any question of valuation unless it can be 
shown that some item ’has been improperly in- 
cluded or excluded or that there is some funda- 
mental principle which renders valuation unsound. 
On mere question of value of admitted items their 
Lordships will not interfere, nor will they allow a 
party to contend that valuation has been arrived 
at on an erroneous principle unless he has raised 
that contention by his printed case. — Charan Das 
v . Amir Khan, [1920] L. R. 47 Ind. App. 255, 
P. C. 

Appealable value.] — See Sect. 4, sub-sect. 2, B., 
ante. 

579. Damages awarded by court below — Judicial 
committee will not interfere.] — Where a new trial 
has been ordered on the ground that the damages 
awarded by a jury for personal injury & loss of 
business caused by an accident were excessive, the 
Judicial Committee will not interfere with the 
decision of the ct. below, who have knowledge of 
the local conditions affecting business. — West 
India Electric Co. v. Roberts, 11920] A. C. 
1025 ; 90 L. J. P. C. 47 ; 124 L. T. 105, P. C. 

.] — See Courts, Vol. XVI., p. 102, No. 

050 v. 

680. Questions not raised in court below — Not 
considered.] — A mandament of penal interdict 
ought not to be granted to restrain the execution 
or a sentence upon grounds that might have been 
brought forward at the hearing of the cause. — 
Nieuwerkerk v . Reynolds (1829), 1 Knapp, 151 ; 
12 E. R. 278, P. C. 

581. .] — Flint v. Walker, • No. 457, 

ante. 

582. .] — It is, their lordships think, 

the experience of every one familiar with causes 
tried before a jury, that no more inflexible rule 
has ever obtained in the cts. than that you shall 
not raise a question after a trial which has not 
been raised at the time, which' question, if it had 
been raised, could have been answered by 
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evidence on the other side (per Cur.). — Victoria 
Corpn. v . Patterson, Victoria Corpn. v. Lang, 
[1899] A. C. 615 ; 68 L. J. P. C. 128 ; 81 L. T. 
270, P. C. 

583. .] — An appeal to the King in 

Council is an appeal, strictly so called, conlined 
to the materials which were before the ct. below, 
& not a re-hearing. — Ponnamma v. Arumogam, 
[1905] A. 0. 383 ; 74 L. J. P. 0. 102 ; 92 L. T. 
740 ; 21 T. L. R. 624, P. C. 

.] — See , further , Courts, Vol. XVI., pp. 153- 

356, Nos. 536-570. 

584. Where no application made to court of 
colony — To deal with matter complained of.] — The 
Judicial Committee will not interfere with an act 
of the executive Government of a colony in a case 
in which no appln. has been made to the cts. of 
justice in the colony to interpose in the matter. — 
Ex p . Mgomini (1906), 94 L. T. 558 ; 21 Cox, C. C. 
154 ; sub nom. Mgomini, Mzinelwa & Wanda 
(by their next friend Mangena) v . Natal 
(Governor) & A.-G., 22 T. L. R. 413 ; 70 J. P. Jo. 
172, P. C. 

585. Appeal not a re-hearing.] — Ponnamma v. 
Arumogam, No. 583, ante. 

586. Free pardon granted since leave to appeal 
— Court will not enter into merits.] — Special leave 
to appeal from a conviction of a colonial ct. for a 
misdemeanor having been given, subject to the 
question of the jurisdiction of Her Majesty to 
admit such an appeal ; & it appearing, at the 
opening of the appeal, that since such qualified 
leave had been granted the prisoner had obtained 
a free pardon & been discharged from prison, the 
Judical Committee declined to enter upon the 
merits of the case, or to pronounce an opinion upon 
the legal objections to the conviction, the prisoner 
having obtained the substantial benefit of a free 
pardon, & dismissed the appeal. — Levien v. R. 
(1867), L. R. 1 P. C. 536 ; 4 Moo. P. C. C. N. S. 
483 ; 36 L. J. P. C. 62 ; 16 W. R. 159 ; 16 E. R. 
400, P. C. 

Annotation : — Retd. Kali Nath Roy v. King-Emperor (1920), 

37 T. L. R. 162. 

B. Where Questions of Fact involved. 

Generally.] — See Courts, Vol. XVI., p. 160, 
Nos. 615 ct seq. 

587. Credibility of witnesses — Testimony im- 
properly discredited.] — No appeal will lie from the 
judgment of a ct. below on the sole ground that it 
discredited the testimony of the witness improperly. 
— Santacana y Aloy v . Ardevol (1830), 1 
Knapp, 269 ; 12 E. R. 322, P. C. 

Annotation : — Consd. Canepa v. Larios (1831), 2 Knapp, 276. 

588. Rule in Indian cases.] — In questions 

of disputed facts, the rule of the Judicial Com- 
mittee is, that the ordinary legal & reasonable 


presumptions of facta must not be lost sight of in 
the trial of Indian cases, however untrustworthy 
much of the evidence submitted to the cts. below 
may commonly be ; that due weight must be 
given to the evidence ; & that evidence in a par- 
ticular case must not be rejected from a general 
distrust of native testimony, nor perjury widely 
imputed, without some grave grounds to support 
the imputation, as such a rejection would virtually 
submit the decision of the rights of others to the 
suspicion, & not to the deliberate judgment, of the 
judge. The entire history of a family must, 
therefore, not be thrown aside because the evi- 
dence of some of the witnesses is incredible or un- 
trustworthy. — Ramamani Ammal v. Kulanthai 
Natchear (1871), 14 Moo. Ind. App. 346 ; 20 
E. R. 816, P. C. 

.] — See, further, Courts, Vol. XVI., p. 161, 

Nos. 627-634. 

Validity of Instrument.] — See Courts, Vol. XVI., 
pp. 160, 161, Nos. 624-626. 

Trial with jury.] — See Courts, Vol. XVI., pp. 
161-162, Nos. 635-640. 

Questions of boundaries.] — See Courts, Vol. XVI., 
p. 162, Nos. 643-645. 

Where concurrent findings.] — See Courts, Vol. 
XVI., pp. 162-164, Nos. 650-679. 


Sect. 7.— PRACTICE AND PROCEDURE — COSTS 

See, generally. Courts, Vol. XVI., pp. 134-171, 
Nos. 321-774. 

589. Appeal from interlocutory order.] — Semble : 
with respect to appeals from cts. practising 
according to the Civil Law, you may appeal from 
an interlocutory order, which may ultimately 
conclude the case. — Cameron v. Fraser (1842), 
4 Moo. P. C. C. 1 ; 6 Jur. 113 ; 13 E. R*200, P. C. 

590. Time for appeal — Slave Act, 1834 (c. 113).] 
— Applt. from a decree of condemnation pro- 
nounced in a Vice-Admlty. Ct. abroad against a 
vessel engaged in the slave trade, contrary to 
Slave Act, 1834 (c. 113), must, in compliance with 
sect. 29 of that Act, procure an inhibition to issue 
within twelve months after that decree, or he will 
be barred his appeal. — Logan v. Bueslem (1842), 
4 Moo. P. C. C. 284 ; 7 Jur. 1 ; 13 E. R. 312, P. C. 

591. Time for rescission of leave to appeal — 
Unduly given by court below — Effect of delay.] — 
Hauvageau v. Gauthier, No. 478, ante. 

592. Time for objection to appeal — On applica- 
tion for leave to appeal — Or by petition to Crown 
before hearing.] — Pisani v. A.-G. for Gibraltar, 
No. 447, ante. 

593. Costs of appeal — Upon remit to court 
below.] — Under a remit to the ct. below, the 


PART IX. SECT. 7. 

589 i. Appeal from interlocutory 
order .}— A motion by deft, for leave 
to appeal to Privy Council : — Held : 
If decree had been final, leave to 
appeal would have been granted but 
being only interlocutory motion dis- 
missed. — United Hand-in-Hand & 
Band op Hope Co. (Regd.) v. 
National Bank of Australasia 
(1880), 6 V. L. R. 60, 108.— AUS. 


58911. .} — A matter having been 

decided on an interlocutory applica- 
tion, which appeared to be the whole 
matter in dispute between the parties, 
though other issues were raised by the 
pleadings, the ot. granted leave to 
appeal to the Privy Council from the 
interlocutory order. — Zobel v. Crou- 
daoe (1897), 18 N. S. W. L. R. 412 : 
14 N. S. W. W. N. 100.— AUS. 


589 ill. .] — On an application for 

leave to appeal to H.M. in Council 
from an order of the High Ot. : — Held : 
such was in the nature of an inter- 
locutory order, Sc was not one from 
which the High Ot. could grant leave 
to appeal to Her Majesty In Council. — 
Palak Dh art Rai v. Radha Pkrsad 
Singh (1878), 1 L. R. 2 All. 65.— IND. 

589 iv. .] — Defts. applied for 

leave to appeal to Her Majesty in 
Council from an order of the High 
Ot. : — Held: such order not being a 
“ final decree ” was not appealable to 
Her Majesty in Council.— Ramadhin 
Mahton v . Ganesh (1882), 1 L. R. 
4 All. 238.— IND. 

589 v. .) — Appct. applied for 

leave to appeal to His Majesty in 
Council : — field : the order not being 
a final, but an interlocutory, order, 


no appeal lay to H.M. In Council. — 
Uangappa Rbvanshjdappa v. Gan- 
uappa Malleshappa (1014), I. L. R. 
38 Bora. 421.— IND. 

589 vi. .J— Appeals in matters 

interlocutory in their nature should bo 
aJlowed to be pioferred to H.M. in 
Council only when decision will put an 
end to litigation Sc finally decide rights 
of parties.— Sajjd An Khan v. Ishaq 
Kiian (1019), I. L. K. 42 All. 174.— 
IND. 

g. Costs of appeal — Effect of de- 
lay .) — Where there was delay between 
decrees ot High Ct. in 1909 Sc setting 
down appeals for hearing in 1918 
for which no reason appeared : — Held : 
a grave reproach on administration ot 
justice. If appeals had suooeeded 
the Privy Council would have refused 
applt*. costs. — Banga Chandra Dhur 
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Dependencies. 


Sect. 7. — Practice and procedure— Coete. Beet. 8 1 
Sub-sect. 1.] 

Judicial Committee, in the circumstances, directed 
that the costs of the appeal should abide the 
ultimate result of the proceedings consequent 
upon the remit.— J ones v. McKenzie (1859), 
W Moo. P. 0. 0. 1 ; 7 W. R. 717 5 15 E. R. 1, 

694. Respondents In same interest severing 

defences — One set of costs allowed#] — Where resps. 
were in the same interest, but severed in their 
def ences, only one set of costs was allowed. — 
WOOMA TA RA DEBIA V . UnNOPOORNA DASSEE 
(1872), 11 B. L. R. 158, P. C. 

595. Appeal dismissed for want of prosecu- 

tion — Costs not provided for In order of court below 
— Power of court below to correct order.] — Where 
an appeal was dismissed for want of prosecution, 
but the order of the ct. below granting leave to 
appeal had made no provision as to the costs in 
case of such dismissal for want of prosecution : — 
Held : the ct. below had power, upon a proper 
appln., to correct such omission m the order 
giving leave to appeal. — Milson v. Carter, 
[1893] A. C. 638 ; 62 L. J. P. C. 120 ; 09 L. T. 
735 ; 9 T. L. R. 013 ; 1 R. 425, P. C. 

590. Security for costs — Whether Crown must 
give — Attorney-General, Isle of Man.] — The 
A.-G. of the Isle of Man, as the chief law officer 
of the Crown in the Island, bringing an appeal to 
the Queen in Council, is not required to enter into 
a recognisance to answer costs of appeal. — A.-G. 
qf Isle of Man v . Cowley (1859), 12 Moo. P. C. C. 
27 ; 14 E. R. 821, P. C. 

597 . Appeal allowed notwithstanding delay 

In perfecting — Delay due to suspension & removal 
of colonial Judges — Imperfect constitution of court.] 

— Inglis v . De Barnard, No. 55. ante. 

598. Rule In cases between Crown & 

subject.] — In cases between the Crown & a subject, 
the rule of the Judicial Committee in dealing with 
costs will in future be that the Crown neither pays 
nor receives costs, unless the case is governed by 
some local statute, or there are exceptional cir- 
cumstances justifying a departure from the 
ordinary rule.— J ohnson v . R., [1904] A. C. 817 ; 
78 L. J. P. C. 113 ; 91 L. T. 234 ; 53 W. R. 207 ; 
20 T. L. R. 697, P. C. 

^7inoto/ton«:— Apld. VaitMnatha PUlai v. King-Emperor 
(l91S), 29 T. L. R. 709. Reid. The Zamora, (1916] 

2 A. 0. 77 ; Re Letters Patent No. 139207, Re 6orbonit 
£*H f A 9231 2 °b. 504. Mentd. A.-G. v. Till (1909), 6 Tax 


Cas. 440. 


PlLLAI 


599, .] — Vajthinatha 

King-Emperor, No. 659, ante . 

Costs in legal proceedings by & against Crown & 
Crown servants .] — See Constitutional Law, Vol. 
XI., pp. 630-635, Nos. 341-378. 


000. Ball — Power to dispense with — Privy 
Council Rules, 1S65, No 15.] — Rule No. 15 of 
1805 may be dispensed with in a proper case. 

Their Lordships entertain no doubt of their 
power to dispense with the obligation put upon 
an applt. of giving bail for £200 under r. 15 of the 
P. C. Rules of 1805 for appeals in Ecclesiastical 
& Maritime cases, in a proper case (per Cur.). — 
Hunter v. S.S. Hesketh, [1891] A. 0. 628 5 01 
L. J. P. C. 84 5 00 L. T. 305 ; 7 Asp. M. L. C. 100, 
P. C. 

001. Admissibility of evidence— Not before court 
below.] — Evidence of the owner’s claim not 
tendered in the ct. below, was received by the 
J udicial Committee on the hearing of the appeal. — 
Guimaraens v . Preston (1842), 4 Moo. P. C. C. 
107; 0Jur. 879 ; 13 E. R. 265, P. C. 

Annotation : — Mentd. Hocquard v. B., The Newport (1857), 

II Moo. P. C. 0.156. 

602. .] — It was ordered in this case 

that certain documents not before the ct. below, 
should be received by the Registrar & produced 
1 at the hearing subject to objection as to admis- 
sibility. — A.-G. & Receiver-General for Jersey 
v. Le Moignan, [1892] A. 0. 402 ; 01 L. J. P. 0. 
53 ; 66 L. T. 803, P. C. 

003. Appeal in formft pauperis — After leave In 
regular form granted In lower court.] — Quinlan 
v. Child, Quinlan v. Quinlan, Ex p. Quinlan, 
No. 430, ante . 

- — .] — See Courts, Yol. XVI., pp. 170, 171, 
Nos. 755-774. 

Leave to appeal.] — See Sect. 4, ante; Courts, 
Yol. XVI., pp. 137-143, Nos. 352-421. 

Preparation & transmission of record.] — See 
Courts, Vol. XVI., pp. 144, 145, Nos. 422- 
436. 

Petition of appeal.] — Sec Courts, Vol. XVI., 
p. 145, Nos. 437, 438. 

Cross-appeals.] — See Courts, Vol. XVI., pp. 
145, 140, Nos. 439-445. 

Consolidation of appeals.] — See Courts, Vol. 
XVI., p. 146, Nos. 446, 447. 

Parties on appeal*] — See Courts, Vol. XVI., 
p. 140, Nos. 448-450. 

Time for appeal.] — See Courts, Vol. XVI., pp. 
140-148, Nos. 457-481. 

Lodging cases.]— See' Courts, Vol. XVI., pp. 
148, 149, Nos. 482-485. 

Interlocutory proceedings.] — See Courts, Vol. 
XVI., pp. 149, 150, Nos. 480-493. 

Hearing of appeal.] — See Courts, Vol. XVI., 
pp. 150-164, Nos. 494-080. 

Judgment on appeal.] — See Courts, Vol. XVI., 
pp. 104-100, Nos. 681-098. 

Costs of appeal.] — See Courts, Vol. XVI., pp. 
107-170, Nos. 099-754. 


Biswas v. Jajat Kishorjs Aqharjya 
Chowdburi, (1917] I. L. B. 44 Calc. 


h. Appeal dismissed for wai 

of prosecution — Costs not provide 
for in order of court below.}— An ordc 
was granted to resps., giving leave t 
appeal from the Ct. of Appeal to th 
Privy Connell. Beep, did not profit 
cute the ^ appeal '.—field : applt. ws 
entitled to an order discharging th 
previous order, & to his costs of th 
first order Sc incurred in oonsequeno 
thereof.— Cleave v. Kino (1880), 0. £ 
oC F. 61.—N.Z. 


k. Security for costs— Whether Crown 
Must ffive.] — upon leave being given 
to appeal against a decision of the 
ct. in favour of the Crown, the ct. 


is bound if the decree be executed to 
require the Crown to enter into 
security for the due performance of 
the order of the Privy Council on the 

&PS/B ~1^ 3 ^2us ? R ’ (1866) » 3 W * W * 

1* “ “ — .3 — If reap, executes the Judg- 
ment he must give security to abide 
by the order of the Privy Council on 
the appeal should it be against him, 
« be must give this security even 
though ho only takes money out of ct. 
which has been paid on root of the 
Judgment. Payment of oosts amounts 
to a partial execution, Sc the solr.’s 
undertaking to repay them is not 
equivalent to the security whioh is 
required by the Privy Council Rules,— 
Mitchell v. Lemm (1910), 5 Hong 


Kong, L. R. 162.— HONG KONG. 

m. .1 Where leave has been given 

to a party by the ct. of Appeal to appeal 
from its decision to the Privy Counoil, 
sub j ect to the condition that applt. finds 
security for costs, St applt. has per- 
formed that condition, the jurisdiction 
of the ct. of Appeal over that appeal 
is gone, & it has no*powor on the 
ground that the appeal has not been 
duly prosecuted either to discharge 
the order made by it or to vary the 
order by discharging that part of it 
ordering a stay of execution. The 
practice is regulated not by the rules 
of the ct. of Appeal but by the terms of 
the Order in Council of the 18th of May, 
1871. — Ltbnar v. Dunlop, etc. (1907), 
26 N. Z. L. R. 929. — N.Z. 
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Sect. 8. — APPEALS FROM PARTICULAR 
DOMINIONS, ETC. 

Sub-sect. 1. — Australia. 

Special leave to appeal.] — See Sect. 4, ante . 

604. FUgbt to appeal — From Supreme Court 
direct to Judicial Committee — Operation of Crown 
Lands Act, 1889.1 — Above Act, sect. 8, sub-sect. 6, 
enacts that the decision of the Supreme Ct. on a 
case stated by the Land Court r ‘ shall be con- 
clusive ” & does not take away the right of appeal 
to the Queen in Council in such a case. — New 
South Wales Lands Minister v. Harrington 
(1899), 68 L. J. P. C. 60 ; 80 L. T. 604, P. C. 

605. Operation of Australian Judi- 

ciary Act, 1908 — Not retrospective.] — Colonial 
Sugar Repining Co. v. Irving, No. 442, ante . 


606. Operation of Australian Con- 

stitution Act, 1900— Taxation of Commonwealth 
officer by Individual State.] — An officer of the 
Commonwealth of Australia, receiving his salary 
from the Commonwealth, is taxable in respect of 
such salary by the Govt, of the State in which he 
resides & carries on his official duties. The right 
of appeal to His Majesty in Council from the 
judgment of the Supreme Ct. of a State in such a 
case is not taken away by the Australian Constitu- 
tion Act. — Webb v. Outrim, [1907] A. 0. 81 s 
76 L. J. P. C. 25 ; 95 L. T. 850 ; 23 T. L. R. 147, 
P. C. 

Annotation: — Raid. New South Wales Taxation Conors. 

v. Baxter, Webb v. Crouch & Flint, [1908] A. O. 214. 

607. In cases of insolvency.] — An 

appeal lies to the Judicial Committee from the 
Supreme Ct. in cases of insolvency. — Wiilans v. 


part ix. sect, a, sub-sect. i. 


604 1. Right to appeal — From 
Supreme Court direct to Judicial Com - 
mil tee — Operation of Crown lands Act , 
1889.1 — Where the Supreme Ct. has 
given a decision under s. 8 (61 of Crown 
Lands Act, 1889, there is an appeal 
to the Privy Council, notwithstanding 
the clause in that section which says 
that its “ decision shall be conclusive. ” 
—Re Barbour (1891 ), 12 N. S. W. L. R. 
90 : 8 N. 8. W. W. N. 7.— AUS. 

n. On case stated — 

Under Taxation Act, 1884.] — An appeal 
lies as of right to the Judicial Committee 
of the Privy Council from a decision 
of the Supreme Ct. on a case stated 
under Taxation Act, 1884, where the 
amount involved is of the value of 
£500. — Wallaroo & Moonta Mining 
& Smelting Co.. Ltd. v. Taxes Comr. 
(1914), 8 A L. R. 388.— AUS. 

o. Leave to appeal — 15 Viet. No. 
10, Sect. 33.] — A rule nisi obtained 
by a creditor by £288 to expunge a 
proof of debt of a credtior for £53,587 
was on appeal to the full ct. discharged. 
On anapplication under 15 Viet. No. 10, 
s. 33, for leave to appeal to the Privy 
Council Held : the matter in issue 
was of sufficient amount within 
sect. 33 & leave to appeal granted. — Rc 
Rutledge & Co., Re Flower Salting 
Co. ; Ex p. Rolfe & Bailey (1863), 
2 W. & W. 51.— AUS. 


p. .] — A judgment over- 

ruling a plea in equity does not con- 
clude the merits of a case within the 
meaning of 15 Viet. No. 10, so as to 
entitle the unsuccessful party to 
obtain leave to appeal to the Privy 
Council. — A.-G. v. Prince of Wales 
Co. (1869), 6 W. W. & A’B. 4.— AUS. 

q. .] — Petition for leave 

to appeal to Privy Council : — Held : 
— if value of both realty & personalty 
together at time of testator's death 
exceeded £500 leave to appeal should 
he granted. — Buckley v. Millar 
(1869), 8 N. S. W. S. C. R. 123, 474.— 
AUS. 


r. .] — Where a co. was 

fined £10 : — Held : leave to appeal 
to Privy Council granted on affidavit 
of co.’s secretary that case indirectly 
involved claim or demand relating to 
property of value of £500. — Bendigo 
Waterworks Co. v . Thunder (1870), 
V. R. (Law.) 123.— AUS. 

a. .1 — Leave to appeal 

to Privy Council will not be granted 
where there is a sum at issue not above 
£500 & nothing else involved. — Gar- 
diner v. MoGullook (1876), 2 V. L. R. 
128. — AUS. 

t. — .] — An award of over 

£6,000 as- purchase-money of a store 
Sc stock-in-trade, was referred back 
to the arbitrators, so far as regarded 
the valuation of certain parts of the 
stock-in-trade. Sc the arbitrators then 
reduced their former award to less 
than £500: — Held: the matter in 
issue was not the value of the stock- 


in-trade, but the difference between 
the two valuations of the arbitrators. 
& leave to appeal to the Privy Council 
refused. — Re Armstrong & Culley 
(1878), 4 V. L. R. 178.— AUS, 


a . .] — may v. Martin 

(1886), 12 V. L. R. 115.— AUS. 

b. .] — A petition for leave 

to appeal to the Privy Council was 
presented : — Held : the decision was 
a final order from which applts. could 
appeal. — Re Anglo -Australian In- 
vestment Finance & Land Co., Ltd. 
(1893), 14 N. 8. W. Eq. 110.— AUS. 


c. .] — When in action to 

recover possession of land of greater 
value than £500. Deft, sets up 
defonco that he is entitled to tenancy 
of land until money due to him 
exceeding £500 in amount is paid, then 
though rent payable in respect of 
tenancy is less than £50 the real dispute 
between parties is In excess of £500. — 
Commercial Bank of Australia, 
Ltd. r. McGaskiIl (1897), 23 V. L. R. 
10, 343.— AUS. 

d. .) — In an application 

for leave to appeal to the Privy 
Council against the decision of the 
full ct. reversing a docree of nullity 
of marriage : — Held : ct. not being 
satisfied that there was in dispute, a 
civil right of value of more than £100 
refused leave to appeal. — Chard v. 
Harrison (1903), 3 8. R. N. 8. W. 26 ; 
19 N. 8. W. W. N. 250.— AUS. 

e. Order in Council , Nov. 13, 

1850.] — Several actions arising out of 
same cause were brought by different 
parties against same defts. In one, 
judgment was obtained which would 

f rovern the rest ; on motion for 
cave to appeal to Privy Council : — 
Held : Judgment did not “ Indirectly " 
involve question respecting amounts 
claimed in others within meaning of 
Order in Council of Nov. 13, I860.— 
Morse v. Australasian Steam Navi- 
gation Co. (1870), 9 N. 8. W. S. C. R. 
81.— AUS. 


f. Order in Council , June 9, 

1860.) — W. sued C. Sc Co. in the county 
ct. for £50. Defts. applied for leave 
to appeal to the Privy Council under 
Order In Council, June 9, I860, Sc 
it was stated in an affidavit filed in 
support of the application that the 
decision involved claims or demands 
exceeding the appealable amount made 
since the judgment against defts. by 
other persons in respect of similar 
transactions i—Held : as the transac- 
tion in respect of . which the judgment 
was given was one entirely different 
from all other transactions, the judg- 
ment oould not be said to involve 
directly or indirectly any claim, 
demand or questions within the 
meaning of the Order in Council, 
though it settled the law governing 
other transactions of a similar cha- 
racter.— Wilcox r. Clarke Sc Co. 
(1896), 21 V. L. R. 752.— AUS. 

g. .] — Two applications 


necessary for leave to appeal to Privy 
Council under Order in Counoil of 
June 9, 1860. On initial application 
party has first to satisfy ot. that judg- 
ment to be appealed from is of value 
over £500. Ct. then grants condi- 
tional order declaring amount Sc value 
of security to be entered into by applt. 
for prosecution ot appeal Sc payment 
of costs, & directing whether judgment 
appealed from be carried into execution 
or be suspended pending appeal. 

If appot. comply with this order 
within 3 months, n subsequent applica- 
tion is neoessary for final order that terms 
have boeu complied with & appeal 
allowed to bo made. Words “ Persons 
or Persons ” in Order in Council 
includes both applt. & resp. when 
judgment appealed from Is not entirely 
in favour of one party. — Cayron v. 
Russell (1899), 24 V. L. R. 997.— 
AUS. 

h. .] — Where a judge on 

the trial of an action reforred to the 
full ct.. certain questions before 
delivering his judgment in the action, 
& the full ct. gave a decision : — Held : 
not a final order within the meaning of 
Order in Council, June 9, 1860. — 
Webster v . Shaw, [1905] 1 V. L. R. 
200.— AUS. 


k. In discretion of Court .] — 

Right ot appeal to the Privy Council 
depends on No. 6 of the Ordors in 
Council, Sc is in the discretion of the 
ct. — P arker v. Falkinkr (1889), 10 
N. 8. W. L. R. 13 ; 5 N. 8. W. W. N. 
57.— AUS. 


l. Under Supreme Court Act , 

1890.1 — On application for leave to 
appeal to Her Majesty in Her Privy 
Council under sect. 231 of Supreme 
Court Act, 1890, theot. must be satisfied 
that the issue amounts to £1,000 
sterling in value. — Brown v. Higgins 
(1900), 25 V. L. R. 691J— AUS. 

m. .] — H. applied for regis- 

tration of a trade mark. The matter 
eventually came before the full ct. 
which ordered the trade mark to be 
registered. N. sought leave to appeal 
to the Privy Couuoil : — Held : the 
matter in issue amounting to more 
than the sum of £1,000 leave granted. 
— Re Maizo Sc Maizena Trade Marks, 
[1906] V. L. R. 246.— AUS. 

oa. Certificate of leave from High 

Court — Operation of Australian Ju- 
diciary Act, 1903 — Not retrospective.) 
— Pltf. obtained a verdiot for £200 
damages. Deft, appealed to the full 
ct. otN. 8. W., Sc on Aug. 20, 1903, that 
ct. discharged defts. rule nisi. On 
Aug. 25 In same year Judiciary Act, 
1903 was passed, Sc on Oot. 15 the 
High Ct. granted deft, special leave to 
appeal. Pltf. moved to rescind the 
order granting leave on the grounds 
that the ot. had no jurisdiction as the 
judgment appealed from was pro- 
nounced before the passing of Judiciary ' 
Act : — Held : the motion for leave to 
appeal was rescinded. — H annah v. 
Dalgarno (1903), 1 C. L. rTI. — AUS. 
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Sect. 8 . — Appeals from particular dominions , etc. : 

Sub sects. 1 db 2.] 

Ayers (1877), 3 App. Cas. 133 ; 47 L. J. P. 0. 1 ; 
37 L. T. 732, P. C. 

Annotation: — Mentd. Re Commercial Dank of South Aus- 
tralia (1887), 36 Ch. D. 522. 

608. Leave to appeal — Certificate of leave from 
High Court — Australian Constitution Act, 1900 

(c. 12), s* 74.] — The Commonwealth of Australia 
Constitution Act enacts by sect. 74 that no appeal 
shall be permitted to the King in Council from any 
decision of the High Ct. upon any question, how- 
soever arising, as to the limits inter se of the con- 
stitutional powers of the Commonwealth & those 
of any State or States, or as to the limits inter se 
of the constitutional powers of any two or more 
States, unless the High Ct. shall certify that the 
question is one which ought to be determined by 
His Majesty in Council : — Held : in the absence 
of a certificate from the High Ct. leave to appeal 
from a decision of that ct. could not be given. — 
A.-G. for New South Wales v. New South 
Wales (Collector of Customs), [1909] A. C. 
345 ; 78 L. J. P. C. 114 ; 100 L. T. 578 ; 25 T. L. R. 
413, P. C. 

009 . .] — A ct. constituted by 

the Commonwealth Parliament for the purposes 
defined by s. 51 (xxxv.) made, upon an appln. 
by a federation of builders’ labourers’ association 
in different States, an award against applts. as to 
wagfes & conditions of labour. The High Ct. 
discharged a rule nisi prohibiting further pro- 
ceedings upon the award, holding that there was 
an industrial dispute extending beyond the 
limits of any one State, & refused to grant a certifi- 
cate under above section: — Held: the decision 
of the High Ct. was one to which s. 74 applied, & 


in the absence of a certificate an appeal to His 
Majesty in Council was not competent. — Jones v. 
Commonwealth Court of Conciliation & Arbi- 
tration, [1917] A. C. 528 5 86 L. J P. C. 145 ; 
117 L. T. 225 ; 33 T. L. R. 358, P. C. 

610. .] — Upon a case stated by 

a judge of the High Ct. of Australia upon the 
hearing a summons under s. 21AA (1), of the 
Commonwealth Conciliation & Arbitration Act, 
1904-1918, the Full Bench of Australia held that 
the Parliament of the Commonwealth has power 
under s. 51 (xxxv.) of the Constitution to make 
laws binding upon the States with respect to 
conciliation & arbn. for the prevention & settle- 
ment of industrial disputes extending beyond the 
limits of one State, so as to bind a Minister of the 
Crown for a State acting under a statute of that 
State as an employer. Upon a petn. for special 
leave to appeal from the decision of the Full 
Bench, & from the final order of the judge based 
upon it, objection was taken that an appeal was 
not competent having regard to s. 74 of the Com- 
monwealth Constitution, in the absence of a 
certificate of the High Ct. under that section : — 
Held : special leave to appeal should not be 
granted. — Minister for Trading Concerns for 
the State of Western Australia v. Amalga- 
mated Society of Engineers (Australian 
Section), [1923] A. C. 170 ; 92 L. J. P. C. 69 ; 
128 L. T. 641, P. C. 


Sub-sect. 2. — Canada. 

Special leave to appeal .] — See Sect. 4, ante 
611. Competency of appeal — From Supreme 
Court — Under Supreme Court Act, 1875, sect. 47.] 


608 1. Leave to appeal — Certificate of 
leave from Rich Court — Australian Consti- 
tution Act. 1900, sect. 74.J — Constitution 
Act, sect. 7 4, provides no appeal shall 
bo permitted to the King in Council 
from a decision of the High Ct. upon 
any question as to the limits inter se 
of the constitutional powers of the 
Commonwealth & those of the States 
unless the High Ct. shall certify that 
the question is one which ought to be 
determined by the King in Council, 
& that the High Ct. may so certify 
if satisfied that for any special reason 
the certificate should be granted : — 
Held : a certificate under soot. 7 4 should 
not bo granted in respect of the ques- 
tions decided by the High Ct. — 
Amalgamated Society of Engineers 
v . Adelaide S.S. Co., Ltd. (1921), 
29 C. L. R. 406.— AUS. 

o. Grounds for granting 

— Not same as those upon which judicial 
committee grants leave. 1 — The principles 
applicable to the granting by the Privy 
Council of leave to appeal from the 
High Ct. or from the Supreme Ct. 
are not applioable to the granting of a 
certificate under Constitution, s. 74. — 
Deakin v. Webb (1904), 1 C. L. H. 
585.— AUS. 

p. Contacting 

judgment of High Court dr Privy 
Council on same Question.] — The fact 
that there are conflicting judgments 
of the High Ct. Sc the Privy Council 
on the same question is not sufficient 
reason for granting a certificate for 
leave to appeal to the Privy Counoil. — 
Baxter v. Taxation Combs. (1907), 
4 C. L. R. 1087.— AUS. 

q. .1 — The faofc 

that a decision of the Privy Council, 
on a question of law as to the limits 
inter se of the constitutional powers of 
the Commonwealth Sc the States, is 
oontrary.to a previous decision of the 
High Ct. as to which a certificate 


under sect. 74 of the Constitution has 
been asked & refused Held : not 
to bo of itself a sufficient reason for 
granting a certificate as to another 
decision of the High Ct. following its 
previous decision. — Flint v. Webb 
(1907), 4 C. L. R. 1178.— AUS. 

r. Time for application.] — 

On a motion for loave to appeal to 
the Privy Council, notice of motion 
having been givon to resp. within 
fourteen days after judgment, but for a 
date outside the fourteen days. Rosp. 
on the application took preliminary 
objootion that the motion was out of 
time : — Held : there was jurisdiction 
to hear the motion, & leave granted to 
appeal. — Spencer c. Registrar of 
Titles (1909), n W. A. L. R. 76.— 


». .] — Potition for leave 

to appeal to Privy Council was filed Sc 
served within 14 days after judgment: — 
Held : application was not out of time 
although not heard until after 14 days 
had elapsod. — Beard, Watson, Ltd. 
v. Dixon ‘ s Trust Ltd. (1916), 16 

f. R. N. S. W. 47 ; 33 N. S. W. W. N. 

8«*""AUSi 

t. Practice — Order of Privy Council 
made, order of court.] — Ex p. motion 
by deft that order of Privy Council 
may he made order of ct. : — Held : 
order to be drawn up making order of 
Privy Council an order of ct. — P urves 
v. A.-G, (1862), 1 N. S. W. S. C. R. 23.— 
AUS. 


»• .] — After decision of 

Privy Council on appeal it is unneces- 
sary to apply to Supreme Ct. to make 
order of Privy Council an order of this 
ct,— Urquhart v. McPherson (1878), 
4 V. L. R. 290.— AUS. 

b. — . 1 — it is unneces sary 

in anequity suit to make an order of 
the Privy Council an order of Supreme 
Ot, — B rougham v. Melbourne Bank- 


ing Corpn. (1879), 5 V. L. R. 110. 
—AUS. 

o. Costs — Taxation of under 

order of Privy Council .] — Purves r. 
A.-G. (1862), 1 N. S. W. S. C. R. 23.— 
AUS. 

d. When proceedings stayed — 

Pendino appeal to Privy Council.]— 
Pltf. asked leave to appeal to Privy 
Council : — Held : leave granted but 
refused stay of proceedings & deft, 
ordered to givo security for per- 
formance of order of Privy Council 
in 810,000 & pltfs. to give security for 
8300 for costs. — Bank of New South 
Wales v. Tyson 8c Sandeman (1871), 
11 N. 8. W. S. C. R. 1.— AUS. 


o. .J — On motion 

for loave to appeal to Privy Council, 
ct. can only stay execution of judg- 
ment on appet. giving security. — 
Newby v. Garden Gully Co. (1876), 
2 V. L. R. 26.— AUS 

f. .1 — Where the 

full ct. has given judgment for a sum 
under 8500, that ct. has no jurisdiction 
to stay proceedings on the judgment 
pending on application to the Privy 
Council for leave to appeal therefrom. — 
Sinnamon v . New Zealand Insurance 
Co. (1898), 9 Q. L. J. 13, 24.— AUS. 


g. .] — A stay of 

proceedings pending an appeal to the 
Privy Council can only be granted by 
the full ct. whore the order appealed 
from expressly directs -the payment of 
money. To induce the ct. to stay pro- 
ceedings the appellant must make out 
a case of some doubt, or show at least 
a possibility of succeeding. Special 
circumstances must also be shown by 
affidavit to exist. — Libre v Molloy 
(1907), 9 W.A.L.R. 116.— AUS. 
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Sect. 47 of the above Act refers only to the 

hypothetical establishment in the future of a ct. 
for hearing colonial appeals, not to any existing 
ct. ; & in any case it leaves Her Majesty’s pre- 
rogative entirely untouched. — Johnston v. St. 
Andrew’s Church, Montreal (Minister & 
Trustees) (1877), 8 App. Cas. 159 5 26 W. R. 859 ; 
sub nom St. Andrew’s Church, Montreal 
(Minister & Trustees) v. Johnston, 37 L. T. 
556, P. 0. 

Annotations : — Consd. Cushing v. Dupuy (1880). 6 App. Cas. 

409. Apld. Prince v. Gagnon (1882). 8 App. Cas. 103. 

Refd. Valin v. Langlois (1879). 41 L. T. 662. 

612. Under Canadian Controverted 

Elections Act, 1886.] — Whether the prerogative 
of the Crown has or has not been taken away by 
the general prohibition of appeals under the above 
Act, it ought not to be exercised in the case of an 
appeal from a decision of the Supreme Ct. of 
Canada upon an -election petn., considering the 
narrow range of such cases, & the desirability of 
their being decided speedily & locally. — Kennedy 
v . Purcell (1888), 59 L. T. 279 ; 4 T. L. R. 064, 
P. C. 

613. Under Railway Act, 1906, s. 56.] 

— An appeal from the order of the Railway Board 
lies to the Supreme Ct. under sect. 50, sub-sect. 2, 
of the Railway Act, 1900, after the leave prescribed 
by that sect, has been obtained, on any question of 
jurisdiction or law. Under sub-sect. 3 the Supreme 
Ct. is to determine by its judgment the questions 
submitted, & under sub-sect. 5, to certify its 
opinion to the Board, which is to make an order 
in accordance therewith, & that order by sub-sect. 9 
is declared to be final : — Held * the provisions of 
sect. 56 are not sufficient to take away the prero- 
gative of the Crown to grant leave to appeal from 
the said judgment. — Canadian Pacific Ry. v. 
Toronto Corpn. & Grand Trunk Ry. of Canada, 
[1911] A. C. 461 ; 81 L. J. P. C. 5 ; 104 L. T. 724 ; 
27 T. L. R. 448, P. C. 

614. Under Colonial Courts of Ad- 

miralty Act, 1890, s. 6.] — Notwithstanding the 
provisions of the Canadian Supreme & Exchequer 
Courts Act, 1875, s 47, with respect to the finality 
of the judgments of the Supreme Ct., an appeal 


lies as of right under sect. 6 of the above Act, 
from a judgment of the said ct. when pronounced 
in an appeal thereto from a decree of the Colonial 
Ct. of Admlty. constituted in pursuance of & 
exercising jurisdiction under the above Act. — 
Richelieu & Ontario Navigation Co. v. Cape 
Breton (Owners), [1907] A. C. 112 ; 76 L. J. P. C. 
14 ; 95 L. T. 890 ; 23 T. L. R. 185, P. 0. 

615. From Court of Queen’s Bench for 

Lower Canada — On issue of writ of capias ad 
respondendum.] — The Ct. of Q. B. of Lower 
Canada has no power to grant leave to appeal 
from a judgment of that Ct. in respect of the issue 
of a writ of capias ad respondendum , unless such 
proceeding is distinct from & not incident to a suit. 
— Goldring v. Banquk D’Hochelaga (1880), 

5 App. Cas. 371 ; 49 L. J. P. C. 82. 

616. Code of Civil Procedure Art. 

1178J — Carter v. Molson, No. 401, ante . 

617. On petition of right.] — An 

appeal lies to her Majesty from a decision of the 
Ct. of Q. B. for Lower Canada upon a petition of 
right. — R. v. Demers, [1900] A. C. 103; 09 
L. J. P. C. 5 ; 81 L. T. 795, P. C. 

618. From Court of Appeal for Ontario 

— Must be determined by that court.] — Gillett 
(E. W.) & Co., Ltd. v. Lumsden, No. 502, ante . 

619. From Board of Railway Commis- 

sioners for Canada — Only on special leave.] — An 
appeal lies, by special leave, to His Majesty in 
Council, from an order of the Board of Railway 
Commrs. for Canada, but, having regard to the 
nature of the functions of that Board & the rights 
of appeal given by the Railway Act, leave should 
be granted cautiously & only under special cir- 
cumstances. — Toronto Ry. Co. v. Toronto 
City, [1920] A. C. 420 ; 89 L. J. P. C. 81 ; 122 
L. T. 035, P. C. 

620. Under Canadian Act, 1877, c. 41 — 

6 Civil Procedure Code, Art. 1178.] — Cushing v. 
Dupuy, No. 91, ante. 

621. Under Canadian Criminal Code, s. 

1025 — Public nuisance.] — Applts., a street ry. 
co. in Toronto, incorporated by a statute which 
confirmed an agreement with the Toronto Corpn. 
whereby applts.’ cars were not to be overcrowded, 


leave granted .] — Mum v. Mum (1870), 
15 L. C. J. 70. — GAN. 

k. Order of Vacation Judge 

final.) — The order of a judge made in 
vacation granting leave to appeal to 
the Queen in Council, & settling the 
terms on which the appeal will be 
granted, is linal & cannot be revised 
or rescinded by the ct. — Domville v. 
Keevan (1870), 2 Han. 175.— CAN. 

l. Supreme Court of Canada 

— Jurisdiction.) — The Supreme Ct. of 
Canada has no jurisdiction in respect 
to the granting or refusal of applica- 
tions for leave to appeal to the Judicial 
Committee of the Privy Council, & 
notice of such an application ought not 
to be put upon the motion paper. — 
Kelly v. Sullivan, Moore v. Con- 
necticut Mutual Insurance Co., 
Queen Insurance Co. v. Parsons 
(1880), Cass. Dig. 2nd ed. 695.— CAN. 

m. .] — Nasmith v. Man- 

ning (1881), Cass. Dig. (1886 ed.) 403.— 

CAN. 

n. Constitution of court grant - 

ing leave.) — Leave to appeal to the 
Privy Council from a judgment of the 
Supreme Ct. of British Coiumbia may 
be granted by any quorum of the full 
ct.. Although not constituted of the 
same Judges as those who delivered the 
judgment proposed to be appealed 
from. — R. v. Victoria Lumber & 
Manufacturing Co. (1897), 5 B. C. K. 
305.— CAN. 

J. — VOL. XVII. 


o. Divisional Court — When 

granted.) — The Divisional Ct. will not 
in its discretion allow an appeal to be 
brought from that ct. to the Privy 
Council except in a matter of general 
public interest. — Gordon v. Cotton 
(1894), 3 B C. It. 287.— CAN. 

p. Not question of jntblic im- 

portance — Question of fad.) — Pltfs. ob- 
tained a verdict & judgment in their 
favour at the trial of the action, tie 
successive appeals by defts. to the 
Supreme Ct. of Alberta en banc Sc the 
Supreme Ct. of Canada were unani- 
mously dismissed. Defts., having paid 
into ct. the amount of tlio judgment, 
applied to stay the payment out pend- 
ing an application for leave to appeal 
to the Privy Council. An application 
by defts. for a stay of proceedings 
upon the Judgment of the Supremo 
Cl. of Canada, made before the Judg- 
ment had been certified to the Alberta 
Ct. was refused by a judge of the former 
ct. : — Held : in view of that refusal, 
& the facts that three tribunals had, 
without dissent, found in favour of 
pltfs. defts.. having a right of appeal 
to the Judicial Committee direct, elocted 
to appeal to the Supreme Ct. of Canada, 
from which they bad no appeal as of 
right ; Sc it did not appear that there had 
been any miscarriage of justice, through 
accident, mistake or otherwise, but 
that every question In dispute had 
been fully considered. Sc the ease 
involved merely a question of fact, Sc 


nothing of public import that leavo 
to appeal would probably be refused, 
& this application should be refused. — 
Wickham v. Grand Trunk Pacific 
11Y. Co. (1912), 22 W. L. It. 65.— CAN. 

q, .] — Doyle v. Moira, 

Ltd. (1915), 49 N. S. it. 242.— CAN. 


r. Special sittings for leave to 

appeal.) — lie Assessment Act & Heinz 
(1914), 20 B. C. R. 149.— CAN. 

■. Time for applicatvm. ) — 

Au appeal to the Queen in Council, 
under the order of Nov. 1852, from a 


decrco are settled, though more than 
fourteen days have Uapsed since the 
j udgiuent was pronounced. — Brook- 
field v. St. Andrew's Sc Quebec 
II Y. Co. (1860), 4 All. 496.— CAN. 

, t. Stay of proceedings .1 — 

By an order of the Ct. of Error Sc 
Appeal, the M. Co. were ordered to 
remove a bridge constructed by them 
which impeded the navigation of the 
DesJardins Canal, against which the 

co. appealed to the Privy Council : 

Held : under the statute, the circum- 
stance of the co. having perfected the 
security required by orders was a 
sufficient Answer to a motion for 
sequestration for non-oompiianoe with 
the order requiring the removal of the 
bridge ; Sc the oo. haring applied to 
this ct. for a stay of proceedings muter 

K K 



498 Dependencies. 


Stct. 8 . — Appeals from particular dominions , etc, : 

Sub-sects. 2 & 3.] 

were convicted under aeot. 228 on an indictment for 
a nuisance endangering the property & comfort 
of the public. A demurrer was overruled, & the 
conviction was affirmed by the Appellate Ct. 
on the ground that the code left untouched the 
right to proceed by indictment for a public nuisance 
& that the nuisance was a public one : — Held : 
on appeal to the Privy Council, the case was not 
a criminal one within the meaning of sect. 1025 
but might properly be made the subject of appeal 
to the King in Council as the wrong done was only 
a civil wrong, & as applts. were under no duty to 
the public generally, but only under a contractual 
obligation to the Corpn., the demurrer should 
have been allowed & an acquittal directed. — 
Toronto By. v . R., [1017] A. C. 030 ; 86 L. J. P. C. 
195 5 117 L. T. 579 5 34 T. L. R. 1, P. C. 

622. Leave to appeal — When special leave 
granted — Where suitor elects to go to Supreme 
Court.] — Clergue v. Murray, Ex p . Clergue, 
No. 451, ante. 

628. .] — Special leave to appeal 

from a decree of the Supreme Ct. of Canada will 
not be granted to a petitioner who has elected to 
appeal to that ct. & not to His Majesty direct, 
unless a question of law is raised of sufficient 
importance to justify it. — Canadian Pacific Ry. 
v. "Plain, [1904] A. C. 453 ; 73 L. J. P. C. 109, 

P. C. 

824. .] — Petn. for special leave 

to appeal from the Supreme Ct. of Canada dis- 
missed where the petitioners were applts. to that 
ct. & no important question of law was raised. — 
Ewing (William) & Co. v. Dominion Bank, 
[1904] A. C. 800 ; 74 L. J. P. C. 21, P. C. 

025. .] — An action alleging acts of 

trespass upon a lane in the city of Toronto was 
brought in the Supreme Ct. of Ontario, & an appeal 
from the Appellate Div. reversing the judgment 
of the trial judge was reversed by a majority of 
three judges to two on a question of dedication 
of the lane as a highway : — Held : as Canada had 
its own final ct., it was only in cases of a very 
exceptional kind that special leave to appeal from 
the Supreme Ct. of Canada should be given, & 
this case was not one for special leave. — Baldwin 
v. O’Brien, [1919] W. N. 182, P. C. 


626. In criminal matter — Refusal 

of writ of certiorari by Supreme Court.] — Under the 
Canada Temperance Act, 1888, a search warrant 
was issued & duly executed, & large quantities of 
intoxicating liquor found on the hotel & premises 
searched & a conviction of applt. subsequently 
obtained in regard thereto, with a consequent 
order for the destruction of the liquor : — Held ; 
the Supreme Ct. having dismissed applns. for 
writs of certiorari to remove into the said ct. the 
record of the said search warrant & destruction 
order, special leave to appeal therefrom must be 
refused. The decision was plainly right, having 
regard to sect. 10 of the Act under which the 
warrant was issued. — Townsend v. Cox, [1907] 
A. C. 514 ; 70 L. J. P. C. 98 ; 97 L. T. 020, P. C. 

.] — See , also, Sub-sect. 3, ante. 

627. — — Not on mere construction 

of agreement.] — Albright v. Hydro-Electric 
Power Commission of Ontario, No. 454, ante . 

628. Amount below appealable value — Code of 
Civil Procedure for Lower Canada.] — Sauvageau 
v. Gauthier, No. 478, ante . 

629. Order In council directing reversal of 
judgment — Form & requisites of — To enable Court 
of Queen’s Bench of Lower Canada to act.] — An 
Order in Council, founded upon the report of the 
Judicial Committee on an appeal from the Ct. of 

Q. B. in Lower Canada, simply directed the re- 
versal of the judgment. Upon the Order being 
transmitted to Canada, the Ct. of Q. B. recorded 
it, but was of opinion that it was unable to act 
further, on the ground, that as a Ct. of Appeal, it 
had no jurisdiction to make of its own accord such 
an order on the Ct. below, as would give effect 
to the Order of Her Majesty in Council. Upon 
petn. by applts., the Judicial Committee varied 
the Order in Council by adding to the reversal of 
the judgment of the Ct. of Q. B., a further direction, 
that the judgment of the Superior Ct., the original 
Ct. from whence the appeal was brought, be also 
reversed, & the verdict given vacated, & that the 
cause be remitted back to the Superior Ct. with 
directions to that Ct. to award a venire facias dc 
novo . — Montreal Assurance Co. v. M‘Gillivray 
(1801), 13 Moo. P. C. O. 87; 9 W. R. 370; 15 
E. R. 33, P. C. 

Annotation : — Reid. The Singapore & The Hebe (1806), 4 

Moo. 1\ C. C. N. S. 271. 


the order, pending their appeal to the 
Privy Council, both motions were 
refused. — Dundas v. Hamilton & 
Milton Road Co. (1W2), 19 Or. 455. — 
CAN. 

a. * Money paid out of 

court on judge's order — Right to recover — 
On reversal of judgment of supreme 
court.] — Citizens* Insurance Co. v . 
Parsons (1882), 32 C. P. 492. — CAN. 

b. — .] — Execution upon 

a judgment of the Supreme Ct. of 
Canada, made an order of this ot. will 
be stayed pending an appeal to the 
Privy Council, upon terms. — Davies 
v McMillan (1893), 3 B. C. R. 35.— 
CAN. 

o. .1 — WUero pltfs. were 

appealing to the Privy Council from 
a judgment of the Ct. of Appeal dis- 
missing with costs an appeal from 
the Judgment of the Q. B. Div. in 
favour of defts. with costs, ft had 

S ven security in $2,000, as required 

R. B. O. 1887, c. 41, s. 2 .--Held: 
the order of a judge of the Ct. of 
Appeal, under sect. 5, allowing the 
seeurlty should not have stayed the 
proceedings In the action, ft so much of 
the order as related to the stay should 


be rescinded. — MoM aster v. Radford 
(1894), 16 P. R. 20.— CAN. 

d. .] — A Judge in Cham- 
bers of the Supreme Ct. of Canada 
will not entertain an application to 
stay proceedings pending an appeal 
from the judgment of the ofc. to the 
Privy Council. — Adams ft Burns v. 
Bank of Montreal (1901), 31 S. O. R. 
223.— CAN. 

®. .3 — Ottawa Electric 

Co. v. Ottawa City (1906), Cout. 409. 

—CAN, 


1. .] — An appeal to the 

Privy Council by special leave does not 
oome within the scope of the Privy 
Counoil Appeals Act, 1914, s. 10, but 
the Supreme Ct. has an inherent power 
to stay proceedings in it in such cases, 
which it will exercise upon security 
being allowed. — Mitchell v. Fidelity 
ft Casualty Co. of New York (1917), 
38 0. L. R. 543 ; 34 D. L. R. 22.— 
CAN. 


g. Order of Railway Com - 

mutee — To build bridge .] — Where the 
sole question in two actions was as to 
the validity of an order of the railway 
! committee of the Privy Council of 


Canada requiring pltfs. to build a 
bridge : — Held : refusing an applica- 
tion to allow the security upon a 
proposed appeal to the Privy Council 
from the decision of tho Ct. of Appeal, 
an appeal did not lie as of right under 
R. S. O., 1897, c. 48, s. 1.— Canadian 
Pacific Ry. Co. v. Toronto City 
(1909), 19 O. L. R. 663.— CAN. 

h. Same question before 

Judicial Committee.}— -The ct. will not. 
except in special circumstances, grant 
leave to appeal to the Privy Council, 
when the same question is already 
under appeal In another proceeding, 
although not between the same 
parties. — R. v . Little (1898), 6 B. C. R. 
321. — CAN. 


k. In criminal % cause — Objection 
taken — Application to present same 
matter in a civil action. J---Townshend 
v. Beckwith (1907), 2 E. L. R. 421. — 


from judgment of Ap- 
Division — dmrming order of 
► Railway db Municipal Board- 
Operation of railway on highway .] — 
Re Toronto Ry. Co. ft Toronto 
City (1916), 34 O. L. R. 465.— CAN, 
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Sub-sect. 3.— India. 

Special leave to appeal.] — See Sect. 4, ante . 

630. Leave to appeal — What courts may grant 
— Supreme Court of Madras.] — The Supreme Ct. at 
Madras admitted an appeal to the King in Council 
after the expiration of six months from an original 
decree s — Held : the Ct. was not authorised by the 
Madras Charter of 1800, creating the Supreme Ct., 
to grant leave to appeal. — E ast India Co. v. 
Syed Ally (1827), 7 Moo. Ind. App. 555 ; 19 
E. R. 417, P. C. 

Annotations : — Mentd. Secretary of State for India v. 

Sababa (1859). 18 Moo. P. 0. Cf. 22 ; Hemchand Dovohand 

v . Azam Sakarlal Chhotamlal, [1906] A. C. 212. 

631. High Court should state grounds for 

refusing.] — The High Ct. in refusing a certificate 
for leave to appeal to His Majesty in Council 
should state the grounds for refusing it. — Venga- 
NAT SWAROOPATHIL VALIA NAMBIDI AVERGAL V. 

Cherakunnath Nambiyathan, Ex p. Venganat 
Swaroopathil (1906), L. R. 33 Ind. App. 67, P. C. 

632. From what orders or judgments appeals 
entertained — Bengal, Bombay, & Madras Charters.] 
— The right of appeal given by the Charters of 
Bengal, Madras, & Bombay, is not confined to 
cases where a right or duty is finally decided, but 
includes interlocutory judgments, decrees, or 
decretal orders ; such appeal does not, however, 
extend to the finding of a fury upon issues directed 
from the Equity side of the ct. ; no motion for a 
new trial having been made, nor exceptions taken 
to the Master’s report founded on the verdicts in 
such issues. — Nathoobhoy Ramdass v. Mooljee 
Madowdass (1840), 3 Moo. P. C. C. 87 ; 2 Moo. 
Ind. App. 170 ; 13 E. R. 40, P. C. 

633. Order of Supreme Court of Madras 

— Dismissing Master.] — An order made by the 
judges of the Supreme Ct. of Madras, dismissing 
the Master of that Ct. from his office, for alleged 
official misconduct, in the taxation of a bill of 
costs, reversed upon appeal, by the Judicial Com- 
mittee of the Privy Council. Such an order, 


being made by the ct. at its own instance, is not an 
appealable grievance, within the Madras Charter 
of Justice of Dec. 1800. 

An appeal having been allowed by the ct. below, 
& referred by Her Majesty to the Judicial Com- 
mittee for adjudication in the ordinary way, their 
Lordships, though of opinion that there existed 
no charter right of appeal, thought it a fit case for 
the allowance of a special appeal ; & having 
heard the case upon the merits, directed a petn. 
for special leave to appeal to be presented to Her 
Majesty ; which, on being referred to them, they 
recommended the allowance thereof, & that the 
appeal be placed in the same plight & condition 
as that originally referred to them . — Re Minchin 
(1847), 6 Moo. P. 0. 0. 43 ; 4 Moo. Ind. App. 220 5 
13 E. R. 599, P. 0. 

Annotation : — Reid. Cremldi v. Parker, The Aspasia (1857), 

II Moo. P. C. C. 79. 

634. Order of High Court of Calcutta dis- 

missing MoonsiiT — Conclusive.] — An Order of the 
High Ct. at Calcutta, dismissing a Moonsiff for 
corruption in the exercise of his functions as judge, 
is final, & there is no jurisdiction in the Judicial 
Committee to admit a special appeal therefrom. — 
Re 8ree Mohun Ghutuck (1870), 13 Moo. Ind. 
App. 343 ; 20 E. R. 580, P. C. 

635. Answer of full court to question of 

law submitted by divisional court — Not framed as 
decree or interlocutory order — Objected to without 
cross-appeal.] — Where a Division Bench of a High 
Ct. refers a question of law for the consideration 
of the Pull Bench, & the answer of the Pull Bench 
is not framed as a decree or as an interlocutory 
order, & an appeal is brought to Her Majesty in 
Council, it is open to resp. without a cross-appeal 
to object to the correctness of the answer given by 
the Full Bench on the question of law referred. — 
Phoolbas Koonwur (Mussumat) v. Lalla Joge- 
SHUR Sahoy (1876), L. R. 3 Ind. App. 7, P. C. 

036. Final order — What amounts to — 

Civil Procedure Code, 1882.] — Special leave granted 
to appeal from a decree directing deft, to account ; 


PART IX. SECT. 8, SUB-SECT. 3. 

630 i. Leave to appeal — What courts 
may grant — Chief Court of Lower 
Burma .]-— In a suit on a promissory 
note for HI 6,042 principal, Sc interest 
at li per cent, per mensem , & also for 
interest “ on the decree from the date 
of the institution of the suit until 
realisation/* the first et. passed a 
decree for only R500 “ with Interest 
as prayed.** The ohief ct. of Lower 
Burma ordered that: “the decree of 
the original ot. be altered to a decree 
for the full amount claimed/* Sc 
said nothing about interest. Pltfs., 
reaps., applied by petition to the chief 
ot. to amend its decree by adding a 
specific statement that “ interest as 
prayed for in the plaint ** was payable 
on the decretal amount, but the 
application was dismissed. Deft, 
appealed to the Privy Council, & 
shortly before the case came on for 
hearing, res pa. petitioned for special 
leave to enter a cross-appeal so far as 
the deoree of the chief ct. had failed to 
include interest after the institution 
of the suit. A consent order in 
Council was made on Mar. 5, 1910, 
that reaps, should have leave on the 
hearing to appeal on the question 
raised in their -petition. Sc their Lord- 
ships, while dismissing the appeal, 
altered the decree of the chief ct. as 
prayed in the petition without a cross- 
appeal being entered. — Cassim Ahmed 
Jkwa v. Narainan Chetty (1910), 
L L. R. 87 Calc. 623.— IND. 


m. From what orders or judgments 
peals entertained — Orders made Jby 
gh Court under 24 dt 25 Viet. c. 104, 


8. 15.] — Semble : orders made by the 
High Ct. under 24 & 25 Viet., c. 104, 
s. 15, are subject to appeal to the 
Privy Council. — H urdko Narain 
Saiiu v. Gridhari Singh (1874), 13 
B. L. K. 103.— IND. 

n. Order of High Court giving 

possession.] — When the sons of K., In 
execution of the decree ot M.M. In 
Council, applied for posssesion of one- 
third or the property, U. opposed the 
application on tne ground that he was 
in possession under a decree of the 

v High Ct. which had become final : — 
Held : the decree of H.M. In Council 
must be executed, notwithstanding 
its execution Involved the disturbance 
of the possession obtained by U. under 
the decree of the High Ct., which had 
become final. — U dai Singh v. Bharat 
8ingh (1878), I. L. R. 1 All. 456.— 
IND. 

o. Final order — What amounts 

to — Civil Procedure Code , 1877.]— i 
An order passed on appeal by the > 
High Ct. determining a question men- 
tioned in Act X of 1887, s. 244, is a 
final “ decree ** within the meaning t 
of that Act, a. 595 : — Held : where i 
such an order Involved a claim or ! 
question relating to property of the j 
value of upwards of ten thousand 
rupees, Sc reversed the decisions of the 
lower cts v that, notwithstanding the 
value of the subject-matter of the suit 
In which the decree was made in the 
ct. of first instance was less than that 
amount, such order was appeelable to 
H.M. in Council. — Ham KLhspal 
Shukul v. Rttp Kuab (1881), I, L. JL 

3 All. 633.— IND, 


-.] —An order 
in a partnersliip suit for account 
refusing to allow pltfs. to have their 
accounts taken in a particular manner 
suggested by themselves, unless they 
would consent to give certain credits 
in their accounts to defts., is not a final 
decree within the moaning of Civil 
Procedure Code, s. 595,' although the 
effect of such order may be to make 
it impossible for pltfs. to proceed further 
in the case. Sc consequently an appeal 
from such an order or the High Ot. to 
the Queen In Council does not lie. — Aben 
Sha Sabit Ali v. Casgirao Baba Saheb 
Holkar (1882), 1 L. R. 6 Bom. 260. — 
IND. 

636 1. Civil Pro- 

cedure Code , 1882.] — No appeal lies as 
a matter of right, under Code of Civil 
Procedure (XIV. of 1882), s. 595, to 
the Privy Council, albeit the value of 
the subject-matter exceeds R1 0,000, 
as the decree of the High Ct. is not a 
final, but an interlocutory deoree. In 
such case a certificate should first be 
obtained that the case is a fit one for 
appeal to H.M. in Counoil. — Ishvargar 
Budhgar v. Caudasama Amarsang 
(1884), 1. L. R. 8 Bom. 648.— IND. 

636 ii. .1— The 

judgment of the High Ct. In a first 
appeal was as follows : — “ This appeal 
must, in my opinion, be dismissed with 
costs Sc the judgment or the first ot. 
affirmed : & I do not think it necessary 
to say more than that we agree with 
the judge's reasons/' The applt. 
applied for leave to appeal to H.M. in 
Council on the ground that the require- 
ments of Civil Procedure Code, s. 574# 
hod not been complied with : — Held : 

K K 2 
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Sect, 8 . — Appeals from particular dominions , etc, : 
Sub ^ects. 3 & 4.] 

such decree being final within the meaning of the 
Civil Procedure Code. — Rahimbhoy Hibibhoy v. 
Turner (1890), L. R. 18 Ind. App. 6, P. C. 
Annotation : — Arid. Syed Muxhar Huseln v. Bodba Bib! 
(1894). 11 T. LVR. 100. 

687. .1 — Syed Muzhar 

Husein v . Bodha Bibi (1894), 11 T. L. R. 100, P. C. 

688. .] — Rai Radha 

Kishen v . Jaunpore Collector (1900), 17 
T. L. R. 129, P. C. 

639. Not from order removing appellant 

from roll of vakils — Indirect appeal from conviction.] 

— A conviction of forgery followed by sentence is 
sufficient without further inquiry to justify an 
order of ct. removing applt. from the roll of vakils 
& cancelling his certificate. He is not entitled to 
go behind the conviction for the purpose of showing 
that he had committed no offence at law. An 


appeal to Her Majesty will not be allowed, as it 
would be indirectly an appeal from a conviction. — 
Re Rajendro Nath Mukerji (1899), L. R. 26 
Ind. App. 242, P. C. 

640. Not from decision of High Court — 

On appeal from court under Indian Land Acquisi- 
tion Act, 1894.] — A special & limited appeal is 
given by the Indian Land Acquisition Act, 1894, 
from the award of the ct. to the High Ct., but no 
appeal lies under the Act from the High Ct. to the 
Judicial Committee of the Privy Council. — Ran- 
goon Botatoung Co. v . Rangoon Collector 
(1912), L. R. 39 Ind. App. 197 ; 28 T. L. R. 640, 
P. C. 

Annotation: — Distd. Secretary of State for India v. Sri 

Cfaelikani Rama Kao (1916), 85 L. J. P. C. 222. 

641. From what courts appeal entertained — 
Sudder Court of Bombay.] — An appeal lies to the 
Queen in Council from the decision of a single 
judge of the Sudder Ct., upon the admissibility of a 


the objection involved no substantial 
question of law. 8c the application for 
leave to appeal must therefore be 
rejected. — Sundar Bibi v. Bisheshar 
Nath (1886). I. L. R. 9 All. 83— IND. 

686 Hi. .]— Pltf. 

in a suit to recover property set up an 
adoption. The ct. of first instance 
held that the adoption was not proved, 
& dismissed the suit without trying 
the issues framed with reference to 
other allegations In the pleadings. 
On appeal by pltf., the High Ct. passed 
a decree setting aside the decree of the 
ot. of first instance, declaring the 
alleged adoption to be established, & 
remanding the suit for the trial oi the 
remaining issues. Defts. sought to 
appeal to H.M. In Council against the 
decree of the High Ct. Defts. applica- 
tion was refused on the ground that 
that deoree was not a final decree, & 
no appeal lay. — Tikunaravana v. 
Gopalasami (1889), I. L. It. 13 Mad. 
34D.— IND 

036lv. Whore 

the High Ct. in appeal has confirmed 
the decree of the lower ct. & has taken 
substantially the same view of the 
facts, & where, upon the facts as found 
by both cts., no question of law arises, 
leave to appeal to the Privy Council 
should be refused. The substantial 
question of law referred to in Code of 
Civil Procedure (Act XIV. of 1882), 
s. 696, need not directly arise out of 
the concurrent findings of fact, but it 
is enough if it is involved in those 
findings, & can, if the appeal Is allowed, 
be raised in the course of the argument. 
— Re SlIRl VISHWAMBIIAR PANDIT 
(1896), I. L. It. 20 Bom. 699.— IND. 

838 v. 1 .1 — There 

is no appeal to H.M. in Council against 
an order refusing the appointmont of a 
receiver in a suit. Such order does not 
finally decide any matter which is 
directly in issue in the caUso in respoct 
to the right of the parties, & is not 
" final " within the meaning of els. (a) 
& (b) of s. 595 of Civil Procedure Code, 
s. 695, els. (a) & (b), & Letters Patent, 
s. 39 ; nor is the matter a special case 
falling within the terms of Code, s. 59, 
ol. (c), or Letters Patent, s. 40. — 
CHUNDI DUTT JHA V. PUDMANUND 
Singh Bahaottr (1895), I. L. R. 22 
Calc. 928.— IND. 

030 vi. ' Where 

the cardinal point in a suit was, whether 
notice under Bengal Tenancy Act, 
s. 167. to annul certain Incumbrances 
was properly served or not, an order of 
the High Ct. holding that the notice 
had been properly served & remanding 
the case to be tried out on the other 
issues, Is a final decree & an appeal 
from the docree to the Privy Council 
would lie.— Ananda Gopal Gossain 
v. Nafar Chandra Pal Chowdiitiy 


(1908), I. L. R. 35 Calc. 618.— IND. 

q. Civil Procedure 

Code , 1908.] — An order of remand 

which determines only a part of the 
case & leaves other matters still to be 
determined is not a “ final order,” 
witbin the moaning of Code of Civil 
Procedure, s. 109. — Baij Nath Dass 
v. Soiian Bibi (1909), I. L. U. 31 All. 
545.— IND. 

r. .] — Orders 

of the High Ct. reversing on appeal 
two decisions of the lower ct., 8 r 
remanding the cases for trial, either 
on the ground that the lower ct. was 
wrong in dismissing the suit for in- 
sufficiency of the pleadings, & the 
other on the ground that the lower ct. 
was wrong in dismissing the suit on 
the plea of bar contained in old Civil 
Procedure Code, s. 43, are purely 
preliminary or interlocutory orders, 
which do not decide the respective 
rights of the parties, & are not final 
orders within tho meaning of Civil 
Procedure Code, s. 10U, so as to be 
capable of being appealed against to 
the Privy Council. — Venkatakanga 
Row v. Nauasimha Rao (1913), 
I. L. It. 38 Mad. 509.— IND. 

order sanctioning prosecution made in 
the course of disciplinary proceedings 
against an attorney under Letters 
Patent of 1865, cl. 10, is not governed 
by cl. 39 & therefore against such an 
order no leave to appeal to the Privy 
Council can bo given. Letters Patent, 
cl. 39, empowers the High Ct. to 
declare tho fitness of an appeal to tho 
Privy Council in any matter, not 
being of criminal jurisdiction, if it is 
a final judgment, decree, or order of 
tho ct., made by an appeal or in the 
exercise of original jurisdiction. A 
proceeding under cl. 10 is a disciplinary 
power which does not fall under any 
of the jurisdictions specified in tho 
Letters Patent, & thus is not governed 
by cl. 39 . — Re An Attorney (19X4), 
I. L. R. 41 Calc. 734.— IND. 


t. Civil 

Procedure Code Act V 1908, a. 109. 
cl. (c), is intended to meet special 
cases, as for example those in which 
the point In dispute is not measurable 
by money though it may be of great 
public or private importance, & is not 
confined to the question whether the 
order appealed from is a final order 
within the meaning of sect. 109, 
cl. (a) & (b). The High Ct. has juris- 
diction In a proper case to grant leave 
to appeal to the Privy Council from 
an interlocutory order under sect. 109 
cl. (c), where, if suoh leave Is refused, 
grave injury might result to the 
petitioner and needless complications 
might occur, much to his detriment. — 


Sira Prorad Singh v . Prayag 
Kumari Debi (Rani) (1922), I. L. R. 
49 Calc. 967.— IND. 

a. Not from interlocutory 

judgment of High Court.] — No appeal 
lies under Amended Letters Patent, 
s. 70, of the High Ct., to tho Privy 

i Council from an interlocutory Judg- 
ment or order of a judge of the High 
Ct., until such judgment or order has 
been subjected to an appeal to the 
High Ct. under Letters Patent, cl. 15, 
except in those cases In which, by 
reason of tho uumber of tho Judges who 
have made such order, an appeal under 
cl. 15 is given directly to the Privy 
Council. — Sonbai v. Ahmedbhai Habi- 
biiai (1872), 9 Bom. 398. — IND. 

839 i. Not from order removing 

appellant from roll of vakils. J — A candi- 
date at an examination for pleadership, 
a mistake in the computation of his 
marks having been mado, was errone- 
ously declared qualified for admission 
as -a vakil of the High Ct. by a Govt, 
notification. The mistake having been 
discovered, such notification was. so 
far as he was concerned, cancelled. 
Ho then petitioned the High Ct. in tho 
matter. & was informed by it that his 
name must bo excluded from such 
notification, as he had not qualified 
by obtaining the requisite number of 
marks. The candidate having applied 
for leave to appeal to H.M. in Council : 
— Held : Civil Procedure Code, c. 45, 
had no applcn.. & the matter was not 
one in which the High Ct. was con- 
cerned to grant or refuso leave to 
appeal to H.M. in Council. — Re 
Suhk Nandan Lal's Petition (1884), 
I. L. R. 0 All. 163.— IND. 

b. Not from disciplinary 

proceedings under Letters Patent . 
Clause 10.] — Disciplinary proceeding 
under Letters Patent, CL 10, are not 
appealable under cl. 39, & High Ct. 
•had no power to give leave to appeal 
to Privy Council from an order passed 
in exercise of such Jurisdiction. — 
Ramcjhandra Ayyar (K. R.) v . 

Vakil's Absoon. (President). High 
Court Madras, Vakil's Assocn. 
(President), High Court Madras v. 
Ramohandra Ayyar (1910), I. L. R. 
39 Mad. 128.— IND. 


o. Grounds for appeal — Sub- 
stantial point of Jaw involved .] — In 
criminal cases the High Ct. will not, 
in general, grant leave to appeal to the 
Privy Council, unless some important 
question of law or practice or juris- 
diction is involved.— R. v. Pestanji 
DinshA 1873), 10 Bom. 75. — IND, 


d. .] — Where the decree 

of an Appellate Ct. has affirmed the 
decision of the ct. immediately below 
it upon an issue of fact, & no substantial 
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special appeal. — M odes Kaikhooscbow Hor- 
musjee v. Coovebbhaee (1856), 6 Moo. Ind. App. 
448 ; 5 W. R. 139 ; 19 E. R. 168 ; sub nom . 
HORMUZJEE V . COOVERBAEE, 29 L. T. O. S. 1, P. C. 

642. Grounds for appeal — Substantial point ot 
law involved — Necessity for certificate of High 
Court.] — Banarsi Parshad v. Kashi Krishna 
Narain, No. 516, ante . 

643. .1 — Where leave to appeal 

is granted by the High Ct. without any certificate, 
under sect. 596 of the Civil Procedure Code, that 
the value of the matter in appeal in Rs. 10,000 or 
upwards, or any decision under ss. 595 (c) & 600 
that the case was a fit one for appeal : — Held : the 
appeal was admitted without jurisdiction, & as 
there was no ground for granting special leave, it 
could not be heard. — Radha Krishn Das v. Rai 
Krishn Chand (1901), L. R. 28 Ind. App. 182, 
P. C. * 

644. .] — Where the decree of 

the Appellate Ct. was that “ the appeal be dis- 
missed/’ but the reasons given were not the same 
as those of the lower Ct. in respect of some matters 
of fact : — Held : the Appellate Ct. affirmed the 
decision of the lower Ct., within the meaning of 
sect. 596 ; & a certificate, which granted leave to 
appeal to the Privy Council on the ground that by 
its decree the Appellate Ct. did not affirm the ct. 
below, & which aid not find that the appeal in- 
volved a substantial question of law, did not 
comply with that sect. — Tassaduq Rasul Khan 
v. Kashi Ram (1902), L. R. 30 Ind. App. 35, P. C. 

645. Where superior court has 

affirmed lower court.] — Where a decree of the 
High Ct. affirms the decree appealed from, it ought 
not to give leave to appeal unless there is, as 
required by sect. 596 of the Civil Procedure Code, . 
some substantial question of law involved. An 
appeal admitted contrary to that sect, will be 
dismissed without being heard. — Karuppanan 
Servai v. Srinivasan Chetti (1901), L. R. 29 
Ind. App. 38, P. C. 

646. Only where appeal not of 

right — Civil Procedure Code, 1908.] — Thillai 
Chetty v . Shanmuganathan Chettiar, [1922] 
W. N. 7, P. C. 

647. Omission to record reasons in grant- 

ing order of admission to review — Civil Procedure 
Code, 1882, s. 626.] — With reference to the require- 
ment in sect. 626 of the Civil Procedure Code that 
reasons should be recorded by the judge granting 
an order of admission to review : — Held ; the mere 
omission to record them was not a ground for 
granting special leave to appeal from the order 
or from the decree, which was subsequently made. 


— Thakur Shankar Buksh v. Balwant Singh, 
Ex p. Thakur Shankar Buksh (1899), L. R. 27 
Ind. App. 79, P. C. 

648. Appealable value — Necessity for certificate 
of high court.] — Radha Krishn Das v . Rai Krishn 
Chand, No. 643, ante . 

649. Interest of appellant in suit.] — 

Under Code of Civil Procedure 1908, sect. 110, an 
appeal lies to His Majesty in Council when amount 
or value of subject-matter in dispute in the appeal 
is Rs. 10,000 or upwards. From a mtge. decree 
made by High Ct. Allahabad, deft, who was not 
party to mtge. appealed to the Privy Council, the 
only claim open to applt. was that she was entitled 
to a two-biswas share in the mtged. property : — 
Held : subject-matter of appeal was share claimed 
by applt. & High Ct. wrongly certified appeal on 
basis that subject-matter was amount of decree. — 
Radha Kunwar v . Reoti Singh (1916), L. R. 43 
Ind. App. 187, P. C. 

650 . Effect of order in council Feb. 9, 

1920.] — Rule 2 of rules laid down by Order in 
Council of Apr. 10, 1838, whereby certificate of a 
Ct. in India that the value in dispute in appeal 
j to Privy Council amounts to Rs. 10,000 & upwards 
shall be conclusive, remained in force until repealed 
by Order in Council of Feb. 9, 1920. — Radha- 
KRISHNA AYYAR V. SUNDARASWAMIER (1922), 49 
L. R. Ind. App. 211, P. C. 

651. Sum below appealable value — Substantial 
point of law alone not ground for appeal.] — Banarsi 
Parshad v . Kashi Krishna Narain, No. 516, 
ante . 

652. Prior application to High Court.] — 

Moti Chand v. Oanga Parshad Singh, Ex p . 
Moti Chand, No. 497, ante . 

653. Certificate must show discretion of 

court exercised.] — • Radhakrishna Ayyar v . 
Swaminatha Ayyar, No. 498, ante. 


Sub-sect. 4.— -Other Places. 

Special leave to appeal.] — Sec Sect. 4, ante. 

654. Antigua — Appeal from refusal of court to 
enter up writ of error — Necessity to obtain judg- 
ment of court of error.] — The Ct. of Error in 
Antigua having refused to enter upon a Writ of 
Error issued from the Ot. of Common Pleas, on the 
supposition that they were not a properly con- 
stituted Ct. : no appeal lies against such refusal 
to the Queen in Council. 

By the constitution of the Cts. in Antigua no 
appeal lies from the Ct. of Common Pleas except 
to the Ct. of Error in the Island, & a judgment 


question of law Is Involved, no appeal 
is open nudor Code of Civil Procedure, 
s. 596. & leave to appeal should not 
be granted by the High Ct. In such a 
case. — Nirbhai Das v. Kuar (Rani) 
(1894), I. L. R. 16 All. 274. — IND. 


642 i. Necessity for cer- 

tificate of High Court A — The repre- 
sentative of a decree-holder applied for 
execution of a decree without pro- 
ducing before the ct. a certificate of 
succession as required by (Act No. VII) 
of 1889, s. 4. The ct. to which the 
application was made granted execu- 
tion. The Judgment -debtor appealed 
to the High Ct.. by which the order of 
the lower ct. was sustained upon pro- 
duction of the necessary certificate of 
succession : — Held : an objection, that 
the said application for execution was 
improperly granted by reason of the 
non -production of the succession cer- 
tificate before the lower ct., did not 
raise a ” substantial qnestion of law ” 
within the meaning of Code of Civil 


Procedure, s. 596, so as to warn the 
High Ct. in granting leave to appeal to 
H.M. in Council. — Shuja Ali Khan v. 
Ram Kur (1897), I. L. R. 20 All. 118 — 

IND. 


e. .] — The expression 

” Involve some substantial question of 
law,” as used in Code of Civil Pro- 
cedure, s. 596, must \>e construed with 
reference to the practice of tho Privy 
Council not to Interfere with concurrent 
findings of fact of tho cts. below ; & 
this being so, it cannot bo said that a 
question which only arises if the con- 
current findings of fact of the ots. in 
India are disregarded — a question 
which can never arise so long as the 
Privy Council maintains tboso con- 
current findings of fact — is a ” sub- 
stantial question of law ” which the 
appeal to the Privy Council*' Involves.” 
— Banke Lal v. J ao at Narain (1900), 
I. L. R. 23 All. 94.— IND. 

f. .) — The nature of the 


legal position of a person who hOB 
collected debts of deceased person by 
virtue of his being holder of succession 
certificate granted under provisions of 
Succession Act, 1889, Is a substantial 
question of law as would support 
granting of special leave of appeal to 
H.M. in Council. — Nutm-un-Nissa 
Bibi v. Amiva 13jbi (1916), I. L. R. 
38 All. 188. — IND. 

PART IX. SECT. 8, SUB-SECT. 4. 

g. Hong Kong — Order in Council 
— Appeal thereunder — Full Court has 
no discretion A — In considering an 
application for leave to appeal to the 
Privy Council the Full Ct. does not 
exercise any discretion, but has merely 
to see that the case comes within the 
terms of the Order in Council, 8c th*t 
the necessary formalities have been 
duly fulfilled.— Lova Keb v. No Wai 

i l907), 2 Hong Kong L. R. 199.— 
tONG KONG. 

h. Appeal allowable only 
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Sect. 8 . — Appeals from particular dominions , etc. : 
Sub-sect. 4. Part X. Sects. ldB?2.] 


must be obtained from that ct. to give the Judicial 
Committee jurisdiction in the matter. — Be Man- 
ning’s .Assignee s (1840), 3 Moo. P. 0* O. 154: 
18 E. R. 66, P. 0. 


Annotations ; — Eefd. Colonial Bank v. Warden (1846), 5 
Moo. P. C. C. 340. Hentd. Re Whitfield (1845), 6 Moo. 
P. C. C. 157. 


655. Gibraltar — Charter -of Justice — Appeal 
allowable only from final judgment or decree — Or 
other definitive sentence.] — By a Charter of Justice 
to a Colonial Ct., power was given to any party to 
appeal to the King in Council, against any final 
judgment, decree or sentence of the ct., or any 
rule or order having the effect of a final or definitive 
sentence, & which appeal should be subject to the 
regulations therein mentioned. In a subsequent 
part of the Charter there was a reservation to the 
King in Council, upon the petn. of any person 
aggrieved by any judgment or determination of 
the ct. to appeal therefrom, upon such other terms, 
& subject to such other regulations & restrictions, 
as to His Majesty should seem fit. Upon a petition 
for leave to appeal: — Held: no appeal could be 
allowed, except from a final judgment, decree or 
sentence, or rule or order having the effect of a 
definitive sentence . — Re Nahon & Pariente 
(1832), 2 Knapp, 66 ; 12 E. R. 404, P. C. 

fi56. Application for special leave by 

Egyptian subject detained for political reasons — 
Dismissal of ex parte application for summons by 
Chief Justice.] — Re Zaghlul (Pasha) (1923), 67 
Sol. Jo. 382, P. C. 

657. Grenada — Colonial Act, No. 250 — No 
appeal thereunder to Judiolal Committee.] — By 

the Grenada Colonial Act, No. 250, made in pur- 
suance of Slavery Abolition Act, 1833 (c. 73), the 
jurisdiction exercised by the Chief Justice is final 


A conclusive, Sc no appeal lies therefrom to the 
Queen in Council . — Re Stronach (1888), 2 Moo. 
P. 0. C. 311 ; 12 E. R. 1028, P. 0. 

658. Jersey — Special leave to appeal in criminal 
cases from — Rescission of leave granted ex parte 
definitive sentence .] — Re Ames, No. 525, ante. 

659. .] — Esnouf v. A.-G. foe Jer- 

sey, No. 531, ante. 

660. New Zealand — Security for costs of appeal 
— Power to dispense with.] — Bunny v. Habt, No. 
305, ante. 

661. Order in Council, May 10, 1860 — 

Appeal thereunder — Order not retrospective.] — 
Two orders of the Supreme Ct. at New Zealand, 
the first suspending, Sc the second striking an 
Attorney off the Rolls of that ct., sustained by the 
Judicial Committee. 

By the Order in Council dated May 10, 1860, 
provision was made for a direct appeal from 
judgments, decrees or orders of the Supreme Ct. 
at New Zealand to the Queen in Council. That 
ct. refused to allow an appeal from an Order made 
before the date of that Order in Council on the 
ground that it was not retrospective in its opera- 
tion. Upon petn., special leave to appeal granted. 
— Bunny v . New Zealand Judges (1862), 15 
Moo. P. C. C. 164 ; 15 E. R. 456, P. C. 

662. New Zealand Act, 1895, No. 43, 

s. 93 — Appeal from Native Appellate Court — 
Competency of.]— New Zealand Act, 1895, No. 43, 
s. 93, declares that the decisions of the Native 
Appellate Ct. established thereby shall be “ final 
Sc conclusive,” but does not expressly exclude His 
Majesty’s prerogative : — Held : the legal rights 
subjected to the ct. being rights in the matters of 
land, succession, & probate, an appeal would have 
lain to His Majesty if the ct. had not been estab- 
lished & could not be taken away except by express 
words . — Re Wi Matua’s Will, [1908] A. C. 448 ; 


from final judgment — Not judgment 
granting new trial .) — A judgment of 
the full ct. granting a new trial. Is not 
a final J ndgment from which an appeal 
lies, M as of right ’* to the Privy 
Council. — Tang Wang Shi v. Lai Chi 
Chin (1910), 6 Hong Kong L. R. 1. — 
HONG KONG. 


k. Value involved — Claim 

must be not less than $6,000.] — On 
application by pltf. for leave to appeal 
to the Privy Council : — Held : the 
claim or question must be of the value 
of $5.000. — Hung Kwai Chino v. ho 
Sut Po (1913), 8 Hong Kong L. It. 78. 
—HONG KONG. 


1. Newfoundland — Value involved — 
— Construction of statute — In favour of 
party appealing. > — N otwiths tending the 
amount of the judgment sought to be 
appealed to the King in Council was 
for £100, & 49 Geo. III., o. 27, b. 5, 
only gives an appeal when the judg- 
ment is for a sum above £100 : — Held: 
when there was a doubt as to the mean- 
ing Sc construction of the statute, the 
ot. would lean to the side of the party 
appealing so as to enable him to have 
the benefit of a higher tribunal. — 
Huie, Reed & Co. v . McPherson’s 
Estate Trustees (1817), 1 Nfld. L. R. 
22. — NFLD. 


m. Indirectly — Leading 

case affecting interests of others .) — The 
Charter allowing an appeal in oases 
where the sum of £500 or upwards is 
“ directly or indirectly ” involved, the 
ot. permitted an appeal upon a matter 
which directly Involved £11 only, but 
was a leading case affecting large 
Interests throughout Newfoundland. — 
Hanrahan v. Barron (I860), 3 Nfld. 
L. R. 161. — -NFLD. 

n Roval Charter — Security 

for appeal. P— Before granting leave to 
appeal to the Privy Council under the 


provisions of the Royal Charter, the 
ct. will not call upon applt. to give the 
security for the amount of the judg- 
ment & costs in the suit in the ct. below. 
The execution, however, is not sus- 

E ended by reason of leave to appeal 
elng granted. The question of issuing 
execution, or security for its suspension, 
may arise any time after judgment, 
either after leave to appeal has been 
granted or before. — Dea v. Tarehin 
(1899), 8 Nfld. L R. 224.— NFLD. 


o. Reinstatement of appeal — 

By creditors of bank— A fter withdrawal 
by trustees.)— Re Commercial Bank of 
Newfoundland (Winding up of). Re 
Clapp (1890), 8 Nfld. L. R. 105.— 
NFLD. 


p. New Zealand — Order in Council , 
1860 — Appeal thereunder — From 
Supreme Court J — The En glish Order 
in Council, 1871, on the subject 
of appeals from New Zealand Ct. of 
Appeal does not nullify the Order of 
May, 1860, by which the right of 
direct appeal from the Supreme Ct. of 
the Colony is granted. — Franck v. 
Stead (1881), 1 N. Z. L. R. 112. 
— N.Z. 


q. uraer giving 

peal — Must specify terms .) — Wher 
an order is made for leave to appeal U 
the Privy Council on the usual terms 
the order when drawn up shouh 
specify the terms, stating that exeou 
tlon is to be stayed if a stay of exeoutioi 
be intended. If the order merel; 
states “ upon the usual terms ” it I 
irregular. — Kaiwhata v. Russel 
(1886), 4 N. Z. L. R. 147.— N.Z. 


r. Whether appeal allowable only 

from final order, l— 1 There cannot be an 
Appeal to the Privy Council from a 
refusal by the Ct. of Appeal to dis- 
charge an order made in the 8upreme 
Ct. for leave to proceed without 


service under Rule 53. Qu. : whether 
there can be an appeal to the Privy 
Counoil from the Ct. of Appeal on any 
interlocutory order. — Ashbury v . 
Ellis (1891), 10 N. Z. L. R. 450. 
— N.Z. 


■* — — •] — Where the de- 

cision of the Ct. of Appeal was not a 
judgment, decree, or order in an action, 
nor was the proceeding a question 
respecting any civil right : — Held : the 
ct. had no power to grant leave to 
appeal to the Privy Council . — Re 
Colonial Bank of New Zealand 
(1906), 26 N. Z. L. R. 315.— N.Z. 

a. Application for leave to 

appeal— Time for. J— Applts., within 
fourteen days from the date of delivery 
of judgment of the Ct. of Appeal, filed 
& served notioe to move for leave to 
appeal to the Privy Council. The Ct. 
of Appeal after delivering judgment, 
.had risen without adjournment. Sc 
there was no sitting of the ot. within 
the fourteen days or till some time 
after the day named in the notioe : — 
Held : app'ts. were not debarred from 
their right of appeal, having afterwards 
moved on the first day on which the 
ot. did sit. — Isaac v. Schultze (1892), 
10 N. Z. L. R. 707.— N.Z. 


b. Licensees represented by 

Licensing Committee— Appeal dealt with 
as application *from licensees .) — 
Although only the Licensing Com- 
mittees had been before the Cta. 
formally, the Ct. of Appeal, in dealing 
with an application for leave to appeal 
to the Privy Council, dealt with it as 
an application by the licensees . — Re 
Addington Licensing Committee 
(1893),42 N. Z. L. R. 70.— N.Z. 

o. Value involved trifling — 

Leave refused .) — Leave to appeal to 


Past X. — The Channel Islands. 
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78 L. J. P. C. 17 ; 99 L. T. 752 j 24 T. L. R. 834, 
P.O. 


Annotations : — ReM. Canadian 

Corpn. Sc Grand Trunk Ry. of Canada, 
HIneiti Rirerire Arani v. - — - 

<1919), 88 L. J. P. C. 160. 


Pacific Ry. 
Canada, [19111 
Public Trustee of N< 


v. Toronto 
1 A. C. 461 : 
ew Zealand 


663. Nigeria — Public Land* Ordinance, 1903 
(Lagos) , s. 23 — Appeal from Supreme Court.] — 
Amodu Tijani v. Southern Nigeria (Secretary), 
No. 391, ante. 

664. South Africa — South Africa Act, 1909 
(c. 9) — Appeal under — Only in special circum- 
stances.] — Under South Africa Act, 1909 (c. 9), 
s. 106, leave to appeal from the Appellate Division 
of the Supreme Ct. of South Africa will be given 
only in special circumstances. — Whittaker v. 
Durban Corpn. (1920), 90 L. J. P. C. 119 ; 124 
L. T. 104 ; 36 T. L. R. 784, P. C. 

665. Straits Settlements — Letters Patent, August 
10, 1855 — Appeal from Supreme Court under — 
Not abrogated by Ordinance No. 5 of 1868.] — Yeap 
Oheah Neo v. Ong Cheng Neo, No. 251, ante. 


6?®* Zanzibar — Order in Counoll, Oot. 17, 
1884— Appeal from highest Civil Court.]— The Ct. 
for Zanzibar, established under the Order in 
Council of Oct. 17, 1884, being the highest Civil 
Ct of Appeal for the district, an appeal lies from 
it to the Crown in Council. 

Where by a treaty rights of exterritoriality are 
conferred upon British subjects as regards their 
persons & property, land purchased by a British 
subject is not stamped with the same character &> 
attended by the same incidents as if it were land 
in England, but its incidents are governed by the 
law of its site, & the local law applies to compensa- 
tion for unauthorised encroachments on it. 

An officer of the Crown acting judicially in a 
foreign country by virtue of powers conferred by 
treaty, is bound to take judicial notice of the local 
law applicable to a case before him. — Secretary 
of State for Foreign Affairs v. Charles- 
worth, Pilling & Co., fl901] A. C. 873 ; 70 
L. J. P. 0. 25 ; 84 L. T. 212 ; 17 T. L. R. 265, P. C. 
Annotation : — Reid. Casdagli v. Casdagli, [1018] P. 89. 


Part X. — The Channel Islands. 


Sect. 1. — IN GENERAL. 

667. Whether within United Kingdom — In- 
surance against accident happening within United 
Kingdom — Accident In Jersey .]— -A policy of in- 
surance covered death caused by accident happen- 
ing within the United Kingdom, & was made 
subject to a condition that in case of fatal accident 
notice thereof must be given to the insurers within 
seven days. The assured was accidentally drowned 
in Jersey. It was impossible to give notice within 
seven days : — Held : the accident happened within 
the United Kingdom, & that notice was not a 
condition precedent to the right to recover, & the 
insurers were liable. — -Stoneham v. Ocean, Rail- 
way & General Accident Insurance Co. (1887), 
19 Q. B. D. 237 ; 51 L. T. 236 ; 51 J. P. 422 ; 35 
W. R. 716 ; 3 T. L. R. 695. 

Whether writ of Habeas Corpus runs to Channel 
Islands.] — See Crown Practice, Vol. XVI., p. 249, 
Nos. 483-486. 


Sect. 2. — THE GOVERNOR. 

668. Guernsey — Power to deport alien — Whether 
advice of bailiff & Jurats necessary.] — The advice 
of the Bailiff & Jurats of the Royal Ct. in the Island 
of Guernsey, is not necessary, for the purpose of 
authorising the Governor, or Lieutenant-Governor, 
to exercise the power of deportation of aliens 
domiciled in the Island The Bailiff & Jurats are 
individually entitled to take part, & speak, in all 
conferences with the Governor, or Iieutenant- 
Governor, of the Island ; but the Governor, or 
Lieutenant-Governor, has the sole authority to 
appoint the time & place for such conference. 

A writ of pardon, under Her Majesty’s sign 
manual, addressed to the Lieutenant-Governor, & 
the keeper of the gaol, to discharge out of custody 
a person undergoing imprisonment, does not 
require to be verified & registered by the Royal Ct., 
before it is executed. 

The refusal of the gaoler to discharge a prisoner. 


the Privy Council was refused, on the 
ground that the value of the right 
actually In question In the action was 
trifling. — Sanjtas Co., Ltd. v. Ogle 
(1896), 14 N. Z. L. R. 000.— N.Z. 


d. Application to be made to 

Supreme Court .] — The proper oourso 
for a party desiring to appeal to the 
Privy Council is to apply to the 
Supreme Ct. for leave. — Devblin v. 
Waihi-Silverton Gold-Mining Co. 
(1897), 16 N. Z. L. R. 191.— N.Z. 


e. No appeal from Supreme 

Court upon question unconsidered by 
Court of Appeal. ] — The mere fact that 
two Judges have sat in the Supreme 
Ct. is not a sufficient reason for that 
ot. to give leave to appeal from its 
decision direct to the Privy Counoil 
upon a question which baa not been 
in any form before the Ct. of Appeal. — 
Be New Zealand Midland Ry. Co., 
Ltd., Exp. Coates (1899), 17 N. Z. L. R. 
596.— N.Z. 


f. Value involved — Less than 

£600 — Other interests involved.] — Qu. : 
whether there It a right to appeal to 
the Privy Connell where, though the 
Amount recovered in the action is 


under £500, there are other claims by 
other persons against same deft, 
dependent upon same facts, which, 
together with the amount recovered 
in the action, amount to more than 
j £500. — Blunden r. Oxford Road 
District (Inhabitants) (1901), 21 
I N. Z. L. R. 196.— N.Z. 

! g. Licensing appeal — On 

i ground of irreparable injury — Leave 
granted on terms .] — Tho Ct. or Appeal 
having held that the certificate for a 
publican's licenoe held by resp. ought 
to be quashed, & reap, having asked 
the ct. to direct, as part of tho terms 
on which he should be allowed to 
appeal to the Privy Council, that the 
order quashing tho certificate should 
lie in t£ie office of the ct. pending the 
decision of the Privy Council upon the 
’ appeal, on the ground that irreparable 
injury would be caused to him by the 
loss of the right to apply for a renewal 
of his licence at the next licensing 
meeting, the ct. directed that if resp. 
should, within one calendar month, 

S ay into ct. the costs of applt. in the 
upreme Ct. Sc the Ct. of Appeal, Sc 
give security for the costs of the appeal 
to the Privy Council Sc tot the prosecu- 


tion of the appeal with diligence, then 
I the order quashing the certificate 
I should lie unsealed in the offloe until 
the further order of the ot . — Re 
1 o 'D riscoll's Application, Ex p. 
j Frkthey (1902;, 22 N. Z. L. R. 617.— 
> N.Z. 

I 

1 h. Terms of appeal re • 

fused .] — A certificate for a publican's 
| licenoe having been granted in respeot 
of premises which were oapable of 
i being used only as a bar. Sc the oer- 
i tifloate having been ordered to be 
I quashed, the ct. declined to direct 
I that the order should lie in the office 
pending an appeal to the Privy 
i Council. — Penney v. Wairau Liobns- 
i ing Committee (1902), 22 N. Z. L. R. 

: 602.— N.Z. 


k. — — Value involved — Must be 
not less than £600.]— Where less than 
£500 is Involved in appeal Sc questions 
involved are not of general importance, 
leave to appeal to Privy Council 
should be refused. — Ridd Milking- 
Machine Co., Ltd. v. Simplex 
Milking-Machine Co., Ltd. (1914), 
83 N. Z. L. It. 1631.— If JL 
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Sect, 2. — The Governor , Sects. 3, 4, 5 dfc 6.] 

on the production of a writ of pardon under the 
sign manual will not warrant the Lieutenant- 
Governor in enforcing obedience to the writ, by 
the threat of military or other force. — Be Guernsey 
(Bailiff, etc.) (1844), 5 Moo. P. 0. C. 49 ; 13 
E. R. 408, P. O. 

Annotation : — Retd. It. v. Eduljoo Byramjoo (1846), 3 Moo. 

Ind. App. 468. 

689. Right to appoint time & place of 

conference.] — Be Guernsey (Bailiff, etc.), No. 
668, ante. 

670. Enforcement of writ of pardon 

under sign manual — Whether threat of force 
warranted.] — Re Guernsey (Bailiff, etc.), No. 
668, ante . 

671. Jersey — Power to stay registration of act 
of states — Matter “ of special interest of crown 99 
—Provision for detention of lunatics.] — According 
to the constitution of the Island of Jersey, the 
Lieutenant-Governor of that Island has the power 
of staying by his negative voice, the registration 
of any Act or Ordinance passed by the States of 
the Island, which he may deem contrary to the 
interests of the Crown, or affecting the Royal 
prerogative. The States of the Island, by an Act, 
passed in 1861, deferred for a year, the choice of a 
site for the erection of a public lunatic asylum, & 
resolved provisionally to place the insane at a 
private establishment at the charge of the Island 
& parishes therein. Upon this Act, the Lieutenant- 
Governor affixed his negative veto. The exercise 

* of this power, upon petition of the States to the 
Queen m Council, complaining thereof, as being 
„ unconstitutional, approved, as the matter was 
“ a special interest of th rt Crown ” within the 
meaning of the Order in Council of July 19, 161 9. — 
Be Jersey States Representation (1862), 15 
Moo. P. C. C. 195 ; 15 E. R. 468, P. C. 


Sect. 3.— ISLAND LEGISLATION 

672. Jersey — Power to originate laws — Whether 
in crown by order in council — Without concurrence 
of states.] — Qu . ; whether the Crown, by force of 
the prerogative, can, by Orders in Council, without 
the concurrence of the States of Jersey, originate 
laws for Jersey, or, whether an exclusive right of 
originating all laws for that Island resides alone in 
the States . — Be Jersey States (1853), 9 Moo. 
P. C. C. 185 ; 8 State Tr. N. S. 285 ; 14 E. R. 
268, P. C. 

Annotation : — Reid. D’Alloln v, Lo Breton (1857), 11 Moo. 

1\ <J. C. 64. 

673. Whether exclusive right of 

states.] — Be Jersey States, No. 672, ante . 

874. Right of governor to exercise veto.] — 

Re Jersey States Representation, No. 671, 
ante, 

675. Acts to be lodged au greffe before 

consideration — Whether rule applicable to pre- 
amble.] — By the Order in Council of March 28, 
1771, every Acte of the States of the Island of 
Jersey must be lodged au Greffe , for fourteen days 
before it shall be determined for debate Sc con- 
sideration. Such rule applies to the preamble as 
well as the enacting part of the Act. — Re Jersey 
States, Be Gibaut’s Petition (1858), 11 Moo. 
P. C. C. 320 ; 14 E. R. 717, P. C. 

876. Guernsey— Inclusion of Island of Herm— 
Looal taxation.] — The Island of Herm being one of 
the dependencies of Guernsey is, for the purpose 


of local taxation, part & parcel thereof. By 
several successive Orders in Council, the States of 
Guernsey were empowered to raise a duty of one 
shilling per gallon on all spirituous liquors retailed 
& consumed in the island, the produce of which 
was to be applied in the construction Sc repair of 
coast defences, harbours, roads, etc. By an 
Ordinance of the Royal Court the States pro- 
hibited the importation of spirits into the islands 
of Sark, Herm, & Jethou : — Held : such pro- 
hibition was within the meaning Sc authority of 
the Order in Council, though not originally en- 
forced, Sc the object to which the tax was to be 
applied formed no ground of exemption to the 
inhabitants of Herm. — Martyn v. M‘Cullock 
(1837), 1 Moo. P. O. C. 308 ; 12 E. R. 831, P. C. 

677. Prohibition of importation of spirits.] 

— Martyn v. M Cullock, No. 676, ante . 


Sect. 4.— JUDICIAL OFFICERS AND ADVOCATES. 

678. Jersey — Denonciateur of royal court — By 
whom appointed.] — The Bailiff of the Island of 
Jersey has no authority to appoint a third De- 
nonciateur of the Royal Ct. of the Island. — Le 
Gallais v. De Veulle (1833), 11 Moo. P. C. C. 
72, n. ; 14 E. R. 622, P. C. 

679. Mode of filling vacancy among 

jurats — Vacancy caused by resignation — Preroga- 
tive of Crown to authorise election.] — By the con- 
stitution & law of the island of Jersey the Royal 
Ct. is composed of a bailiff Sc twelve jurats, & upon 
the voluntary resignation of a jurat it is the 
prerogative of the Crown to admit such resignation, 
& to authorise a new election to fill up the vacancy 
so occasioned. Secus : on a vacancy occurring 
by the death of a jurat, when the Royal Ct. have 
power alone to order a new election . — Re Jersey 
Jurats (1860), L. R. 1 P. C. 94 ; 3 Moo. P. C. C. N. S. 
456 ; 16 E. R. 173, P. C. 

680. Vacancy caused by death — 

Power of court to authorise new election.] — Be 
Jersey Jurats, No. 679, ante . 

681. Number of advocates entitled to 

practise In royal court — Right of nomination In 
bailiff.] — The number of the Advocates entitled to 
practise at the Bar of the Royal Ct. of the Island 
of Jersey is by legal custom limited to six. The 
right of nomination of an Advocate to practise in 
the Royal Ct. is vested in the Bailiff of the Island, 
by virtue of his office. A petn. to the Queen in 
Council, praying for an Order upon the Bailiff of 
the Island to admit the petitioner to take the oaths 
& practise as an Advocate in the Royal Ct., was 
referred to the Judicial Committee. The Bailiff 
put in an answer, stating, that by the law of the 
Island, the number of Advocates entitled to prac- 
tise in the Royal Ct. was limited to six, & that that 
number was complete: — Held: the Judicial 
Committee had no power to make the Order. — 
D’Allain v. Le Breton (1857), 11 Moo. P. C. C. 
04 ; 14 E. R. 619, P. C. 

682. Bar thrown open by Act — 

Compensation to six Advocates refused.] — An Act 
of the States of Jersey for opening jbhe Bar of the 
Cour Boyale ; hitherto confined to six Advocates, 
confirmed by the Queen in Council. Compensation 
to the six Advocates of that ct., for consequent 
loss by reason of throwing open the Bar refused. — 
Re Jersey Bar (1859), 13 Moo. P. C. C. 263 ; 15 
E. R. 99, P. C. 

Annotations: — Mentd. Kennedy v. Broun (1863), 13 

C. B. N. S. 677 ; Gugfy v. Brown (1866), 4 Moo. P. C. C. N. S. 

315. 
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683. “ Clameur de Haro 99 — Attorney- 

general necessary party.] — Senible : The “ Clameur 
de Haro in the Island of Jersey, being in its 
nature essentially a criminal as well as a civil 
process, the A.-G. of the Island is a necessary 
party in all the stages of the cause. — Ahier v. 
Westaway (1855), 9 Moo. P. 0. C. 395 ; 14 E. R. 
347, P. 0. 

684. Judge not boiind to take notes — Notes 

mere private memoranda.] — Where judge’s notes 
of evidence are mere private memoranda, & are 
not taken in pursuance of any law or practice 
requiring them : — Held : it would be improper to 
have them before a Ct. of Appeal. 

By the law & practice of Jersey it is not the 
judge’s duty to take notes ; on the contrary the 
judge appears to be forbidden to take notes which 
shall form part of the record. In that case the 
judge’s notes are mere private memoranda for the 
assistance of his* own memory; & he may only 
take down such points as he desires to direct his 
own attention to in the conduct of the case 
(per Cub.). — Baudains v. Jersey Banking Co., 
Liquidators, Exp. Baudains (1888), 13 App. Cas. 
832, P. C. 

685. Guernsey — Controle de la Heine — Abolition 
of office.] — The ancient office of Controle de la 
Heine of the Royal Ct. of the Island of Guernsey, 
was upon a vacancy of that office , by an arrange- 
ment made in 1851 by the Home Secretary & the 
Procureur de la Reine, but without the cognisance 
of the States of the Island, amalgamated with the 
office of Procureur de la Reine. Upon petn. by 
the States to the Crown, complaining of that 
amalgamation & the suspension of the office of 
Controle as unconstitutional & interfering with the 
due administration of justice & the legislature of 
the Island, that office was, by an Order in Council, 
directed to be revived. Semblc : by the constitu- 
tion of the Island of Guernsey such an office could 
only be abolished by an Order in Council, with the 
consent of the States of the Island. — Re Guernsey 
States Petition (1801), 14 Moo. P. C. C. 308 ; 
15 E. R. 345, P. C. 


Sect. 5. — ISLAND COURTS. 

686. Jurisdiction — Royal Court of Jersey — 
Appointment of commissioners to repair pave- 
ments.] — A remonstrance or petn. was presented 
to a ct. consisting of 10 members, praying that a 
certain Acte or decree of that ct. might be annulled, 
or for such other relief as the ct. might deem fit. 
Four of the members were of opinion that the 
remonstrance ought not to be received :-—Hcld : 
the remonstrance ought to have been received. 

The Royal Ct. of Jersey has no power to appoint 
comrs. to repair the pavements of the town of 
St. Helier, & to raise the costs of such repairs by 
a tax on the inhabitants. — Le Gros v. Le Breton 
(1833), 2 Knapp, 181 ; 12 E. R. 448, P. C. 

687. Voluntary liquidation — When 

decision final.] — A bank partnership in Jersey 
stopped payment, &, after certain proceedings in 
voluntary liquidation, the Royal Ct. registered & 
confirmed a composition between the partnership 
& its creditors : — Held : the decisions of the 
Royal Ct. were only final in reference to such a 
composition as it was entitled to register. — Credit 
Foncier op England v. Amy, Baily v . Amy 
(1874), L. R. 0 P. C. 140, P. C. 

688 . Royal court of Guernsey— Ordinances 

for relief of poor — Enforcement of.] — The Royal Ct. 


of Guernsey having the power to make ordinances 
for the relief of the poor, may direct the manner & 
the property upon which they are to be levied. — 
Tupper v. St. Peter Port Hospital (Treasurer) 
(1830), 3 Knapp, 400 ; 12 E. R. 706, P. O. 

689. Petition to annul decree — Presented to 
court consisting of ten members — Four members 
against reception of petition — Duty to receive.] — 
Le Gros v. Le Breton, No. 086, ante. 

690. Upkeep of — Not a charge on Crown 
Revenue.] — The Royal Ct. of Jersey have no power 
to order charges for alterations made in tho Ct. 
House directed at their instance, to be defrayed 
out of the Crown Revenues of the Island. — A.-G. 
of Jersey v. Le Capelain (1842), 4 Moo. P. C. C. 
37 ; 13 E. R. 214, P. C. 

Annotation : — Mentd. Bolson t\ Belson (1850), 7 Moo. P. C. C. 
30. 

Appeals to Judicial Committee of Privy Council.] 

— See Part IX., Sect. 8, sub-sect. 4, ante. 


Sect. 0.— ISLAND LAW. 

691. Jersey law — Norman law.] — The possession 
necessary to constitute a title by-prescription must 
be uninterrupted & peaceable both according to 
the law of England, the civil law, & those of France, 
Normandy & Jersey. — Benest v. Pipon (1829), 1 
Knapp, 00 ; 2 State Tr. N. S. App. 1012 ; 12 
E. R. 243, P. C. 

Annotation : — Mentd. Mannoll v . Fishor (1859), 5 C. B. N. S. 
856. 

692. .] — Thornton v. Robin (1837), 

1 Moo. P. C. C. 439 ; 12 E. R. 881, P. C. 

Annotation : — Reid. A.-G. & Receiver-Gonoral for Jersey v. 
Turner. Solicitor-General for Jorsoy, [1893] A. O. 326. 


693 . Authority of written customary 

laws of Normandy — Since separation of Jersey from 
Normandy.] — Their Lordships have much difficulty 
in ascertaining what are the recognised authorities 
on the law of Jersey. The book called Re Grand 
Cousturnier de Normandie, which is probably the 
earliest admitted authority, does not appear to 
contain anything on the subject of testamentary 
exors. or succession of movables, & was not cited 


or referred to in the argument. The commentary 
of M. Terrien on the Civil law, as well public as 
private, observed in tho county & Duchy of 
Normandy, was cited by the counsel both for 
applt. & resp. & the A.-G. for the Island of Jersey 
seemed to admit it to be a book of authority in 
the cts. of Jersey. These commentaries were 
published at Paris in the year 1574, a considerable 
time after the final separation of the Duchy of 
Normandy from the Crown of England, but 
apparently several years before the formation of 
La Coutume RSformJe of tho Duchy, which appears 
to have been prepared under the authority of 
Letters Patent granted by Henry III. of France, 
& dated Oct. 14, 1585. The commentary of 
Terrien, therefore, may be reasonably regarded as 
the best evidence of tho old custom of Normandy 
& also of the Channel Islands before the separation 
of Normandy from the English Crown (per Cur*)«~~ 
La Cloche v. La Cloche (1870), L. R. ! 3 P. O. 
125 : 0 Moo. P. C. C. N. S. 383 : 39 L. J. P. C. 25 ; 
22 L. T. 705 ; 18 W. R. 640 ; 16 E. R. 770, P. C. ; 
subsequent proceedings , sub nom. La Cloche v. La 
Cloche, La Cloche v. Jersey (Viscount) (1872), 
L. R. 4 P. C. 325, P. C. 



p. Cas. 70. 
19. 
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604. : — .] — The written cus- 

tomary Laws of Normandy, since the time of the 
separation of the Island of Jersey from that duchy, 
are authorities received in Jersey as expositions of 
the law & customs of the island. — La Cloche v. 
La Cloche, La Cloche v. Jersey (Viscount) 
(1872), L. E. 4 P C. 825 ; 9 Moo. P. C. C. N. S. 87 ; 
41 L. J. P. 0. 51; 20 W. R. 953; 17 E. R. 440; 
P.C. 

695. >] — Undoubtedly the law of j 

Jersey was founded originally upon the law of j 
Normandy ( per Cur.). — Dyson v. Godfray (1884), 

9 App. Cas. 720 ; 63 L. J. P. C. 94 ; 51 L. T. 58 0, 

696. .] — Jersey is governed by its 

own law. It was a portion of the Duchy of Nor- 
mandy until that duchy was lost by King John. 
Its law is founded apparently mainly on the old 
custom of Normandy, much modified by the usage 
in the island & by the legislation in the island. 
Counsel on both sides were agreed in denying to 
the English common law of real property any 
force (per Cur.).— De Carteret v. Baudains, De 
Carteret v . Gautier (1880), 11 App. Cas. 214 ; 
55 L. J. P. O. 33, P. C. 

Annotation: — Mentd. Godfray v. Sark, Constables, [1902] 

A. C. 534. 

697. Coutume de Paris & coutume 

d’Or leans without force.] — The laws of Jersey are 
derived from those of Normandy, where the 
.Roman law did not prevail. 

The Coutume de Paris & the Coutume d' Orleans 
may be used to interpret the laws of Jersey, but 
have not the force of law in the island. — Falle v. 
Godfray (1888), 14 App. Cas. 70 ; 58 L. J. P. C. 
01 ; 60 L. T. 120, P. C. 

Annotation : — Mentd. Baudains v. Richardson, [1006] A. C. 

169. 

698. Erroneous origin of long preva- 

lent practice — Not altered by Privy Council.] — 

Where a practice, founded on the old Norman 
law, though erroneous in its origin, has for a long 
series of years prevailed in Jersey, with respect 
to the inadmissibility of the evidence of a witness 
on the ground of inimitU , the Judicial Committee 
will not alter such practice. — Janvrin r. De La 
Mare (1801), 14 Moo. P. C. C. 334 ; 9 W. R. 623 ; 
15 E. R. 332, P. C. 

699 . Whether covenant to pay common 

rent as selgneurlal binding — Alienation of rent 
from fief — Repurchase by lord.] — A covenant to 
pay a common rent as seigneurial, binding, not- 
withstanding the said rent may have been before 
alienated from the fief, & only been repurchased 
by the lord. — Lempriere v . Le Brun (1809), 1 
Act. 7; 12 E. R. 3, P. C. 

700. Lords of fiefs not bound to discharge 

rents or incumbrances — Estates falling Into posses- 
sion on death of tenants.] — Lords of fiefs in the 
Island of Jersey not bound to discharge rents or 
incumbrances due on estates falling into their 

P ossession by the decease of their tenants. — 
‘IPON v. Coutanche (1809), 1 Act. 4 ; 12 E. R. 2, 
P. 0. 

701. Crown not entitled to primer seisin 

or l’Ann 6 e de succession — Upon death of lord of 
manor — Tenure d’Haubert.] — The Crown is not 
entitled to primer seisin or V Annie de Succession , 
upon the death of the lord of a manor in Jersey, 
held by tenure d'Haubert . 

The existence of a feudal custom in one country, 
as England, affords no legal inference of its 
existence in another country, as Jersey. — A.-G. v. 


P C 

702. Crown lands brought into mortmain 

— Seigneurial rights of Crown.] — Where land in 
Jersey held of the Queen as lady of the seigneune 
thereof was brought into mortmain : — Held : the 
purchaser was bound to pay to the Crown the 
indemnity due by law in respect of the consequent 
loss or diminution in value or the seigneurial rights. 
But the Crown is not also entitled by the custom 
of the island to preserve its seigneurial rights by 
interposing a nominal vassal called homme vivant 
mourant et confisquant between itself & the holders 
in mort main in order to pay duties & servic e in 
respect of the property. — A.-G. & Receiver- 
General for Jersey v. Turner, Solicitor- 
General for J erse Y , [1893] A. C. 320 ; 02 
L. J. P. C. 110 ; 09 L. T. 101 ; 1 R. 378, P. 0. 

Right of Crown to hold collector personally 

liable.] — See Constitutional Law, Vol. XI., p. 
583, n. . . .. 

703. — 2 * Purchase within forty days of death 
of vendor — Set aside by heir of vendor — Parties to 
suit for recovery.] — A purchase made within forty 
days of the death of tne vendor, set aside by the 
heir of the vendor, such purchases being void by 
the law of Jersey. The purchaser under such 
circumstances cannot call upon the heir to repay 
him the purchase-money, but must recover it as 
he can from the persons to whom it has been 
given by the deceased vendor. SembXe : the 
receiver of the purchase-money ought to be made 
party to a suit for the recovery of property sold 
under such circumstances. — Marett v. Jennes 
(1829), 1 Knapp, 103 ; 12 E. R. 200, P. C. 

704. Building, contract — Act of Royal 

Court calling In aid of experts or sworn appraisers— 
To view work done.] — H. entered into a contract 
with F. for certain work to be done by H. to houses 
in Jersey, payment to be made by F. at stated 
periods. Two other agreements were contempo- 
raneously made between the same parties for the 
purchase of pieces of land adjoining, for building 
other houses. These contracts were to be passed 
devant justice within one year, which was not 
done. II. commenced the work, & F. paid him 
a first instalment. H being unable to complete 
the work, transferred his contract to L., & F. 
assented to the transfer, upon condition that the 
agreements for the purchase & sale between him 
& H. should be passed before the Royal Ct. H. 
afterwards became a bkpt., & F. was declared 
tenant aprls decret to his estate. L. finished the 
work, F. having recognised L. as being substituted 
for H. F. refused to pay L. on the ground that 
the completion of the other agreements with H. 
was a condition precedent to the right to recover 
for the work done : — Held : by the law of Jersey, 
an Acte of the Royal Ct., calling in the aid of ex- 
perts, or sworn appraisers, to view the work done, 
was the proper course. — Falle v . Le Sueur & Le 
Huquet (1859). 12 Moo. P. C. C. 501 ; 7 W. R. 
707 ; 14 E. R. 1002, P. C. 

705. Hypothec of movables unattended 

with possession — No right of priority over other 
creditors — Although registered in Royal Court,] — 
According to the law of Jersey, a hypothec of 
movables, if unattended with possesion, although 
registered in the Royal Ct. of the Island, gives no 
right of priority over the other creditors of the 

I mtgor. — Haylky u. Bartlett (1861), 14 Moo. 
P. C. C. 251 ; 4 L. T. 507 ; 9 W. R. 770 ; 1 Mar. 
L. C. 90 ; 15 E. R. 299, P. C. 

706. Effect of registration of marriage 

contract — In public register — Right of hypothec.] — 
The legal effect of the registration in the public 



Part XI. — Isle of Man, 


register of Jersey pursuant to an order of the 
Royal Ot. of a marriage contract, is to confer a 
right of hypothec in respect of its provisions from 
the date of the said order. — Simon v. Vernon 
(1888), 8 App. Cas. 542 ; 62 L. J. P. 0. 79 ; 49 
U 238,- F. 0. 

707. •* Curatelle ” — Mismanagement of 

property by intemperance in friend — How intemper- 
ance established.] — By the law of Jersey in order 
to place a man under curatelle the ct. must be satis- 
fied not merely that he is prodigal or likely to 
mismanage his property, but that he is so by reason 
of his habitual intemperance in the matter of drink. 
To establish the intemperance the ct. must not 
merely have the evidence of relatives, les electeurs , 
but the presentment after examination of lea six 
principaux. — Ex p. Nicolle (1879), 5 App. Cas. 
340 ; sub nom . Re Nicolle, 49 L. J. P. 0. 51, P. 0. 

Suit on Judgment obtained In England.] — 

See Conflict off Laws, Vol. XI., p. 487, No. 1225. 

Relating to — Descent & Distribution.] — See 
Descent & Distribution. 

Easement.] — See Easements & Profits A 

Prendre. 
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Ecclesiastical Law.] — See Ecclesiastical 

Law. 

Evidence.] — See Evidence. 

Executors.] — See Executors & Adminis- 
trators. 

Family Arrangements.] — See Family 

Arrangements. 

Highways.] — See Highways, Streets & 

Bridges. 

Husband & Wife.] — See Husband & Wife. 

Judgments.] — See Judgments & Orders. 

Limitation of Actions.] — See Limitation 

of Actions. 

Mortgages.] — See Mortgage. 

Prison Boards.] — See Prisons. 

Sale of land.] — See Sale of Land. 

Set-off.] — See Set-Off & Counterclaim. 

Settlement.] — See Settlements. 

Trusts — Liability of trustees or agents to 

account to cestuls que trust or principal.] — See 
Agency, Vol. I., p. 475, No. 1572, i. ; Trusts & 
Trustees. 

Wills.] — See Wills, 


Part XI. — Isle of Man. 


708. Not part of realm of England — Feudatory 
dominion by Liege Homage.] — Many things are 
admitted on both sides ; that Man is not part of 
the realm of England ; parcel only of the King’s 
Crown of England ; a distinct dominion now under 
the King’s grants, & so ever since from long time 

E ast granted ; held as a feudatory dominion by 
.iege Homage of the Kings of England : the laws 
of England therefore, as such, extend not to it, 
neither the common nor statute law, unless ex- 
pressly named or some necessary consequence 
resulting from it (Lord Hardwicke, C.). — Sodor 
& Man (Bp.) v. Derby (Earl), Derby (Earl) v. 
Athol (Duke) (1751), 2 Ves. Sen. 337 ; 28 E. R. 
217, L. C. ; previous proceedings , sub nom . Derby 
(Earl) v. Athol (Duke) (1749), 1 Ves. Sen. 202, 
L. C. 

Annotations: — Reid. R. v. Johnson (1805), 6 East, 583; 
Re Crawford (1849), 13 Q. B. 613 ; Ex ». Brown (1864), 
5 B. & S. 280 ; A.-G. for the Isle of Man v. Mylohreest 
(1879), 4 App. Cas. 294 ; Companhia de Mocambique v. 
British South Africa Co., De Sousa v. British South Africa 
Co., [1892] 2 Q. B. 358. Mentd. Doe d. Simpson v. 
Simpson (1838), 4 Bin*. N. C. 333 ; Pemberton v. Barnes, 
[1899] 1 Ch. 544. 


709. Not part of United Kingdom.] — Davison 
v. Farmer (1851), 0 Exch. 242 ; 20 L. J. Ex. 177 j 
15 J. P. 091 ; 155 E. R. 531. 

Annotation : — Mentd. O’Flahorty v. McDowell (1857), 6 
H. L. Cas. 142 ; Mather v. Brown (1876), 1 C. P. D. 596. 

710. Not a foreign dominion of British Crown.] 
— Ex p. Brown, No. 79, ante . 

711. Application of English law.] — Sodor <fc 
Man (Bp.) v . Derby (Earl), Derby (Earl) v . 
Athol (Duke), No. 708, ante. 

712. Reference of case by Chancellor to members 
of House of Keys — Decision of members not binding 
on Chancellor — Power to refer case again to other 
members.] — Blachfoud v. Christian (1829), 1 
Knapp, 73 ; 12 E. R. 248, P. C. 

Appeal to Judicial Committee.] — See Part IX., 
Sect. 8, sub-sect. 4, ante. 

Right of subject to petition Sovereign — No 
reservation in Crown grant.] — See Vol. XI., p. 615, 
No. 109. 

Right of Crown — In respect of minerals in Isle 
of Man.]— See Vol. XVI., p 210, No. 25. 

Law In respect of particular subjects.] — See 

Titles passim. 
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Part XII. — Irish Free State 


713. Irish Free State Constitution Act, 1922 
(session 2), (c. 1) — Effect of on regulations made 
under Restoration of Order in Ireland Act, 1920 
(o. 31).] — By reg. 14B of the regulations made in 
Aug. 1920, under the Restoration of Order in 
Ireland Act, 1920, power was given to the Secre- 
tary of State to order the internment in a place in 
the British Islands specified in the order of any 
person suspected of acting or having acted or being 
about to act in a manner prejudicial to the restora- 
tion or maintenance of order in Ireland, & it was 
thereby provided that the person so interned should 
be subject to the like restrictions & might be dealt 
with in like manner as a prisoner of war except 
so far as the Secretary of State might modify such 
restrictions. 

On Dec. 5, 1922, the Irish Free State Constitu- 
tion Act was passed, by which the Irish Free State 
was given a distinct & independent executive. 

On Mar. 7 , 1923, an order, purporting to be made 
under the said reg. 14B, was issued by the Secre- 
tary of State ordering that the appct., who was 
then residing in England, should be interned in 
such place in the Irish Free State as the Irish Free 
State Government should determine. Appct. was 
arrested in London under that order & conveyed 
to Dublin, Where he was interned. He was so 
deported under an agreement between the Secre- 
• tary of State & the Irish Free State Government 
that if a certain advisory committee appointed 
t by the Secretary of State for that purpose reported 
that he ought not to have been interned the said 
Govt, would release him. 

On an appln. for a writ of habeas corpus directed 
to the Secretary of State : — Held : reg. 14B was 
inconsistent with the Irish Free State Constitution 
Act, 1922, & impliedly repealed by it, & the order 
of internment was consequently bad. — R. v. 
Secretary of State for Home Affairs, Ex p. 
O’Brien, [19231 2 K. B. 301 ; 92 L. J. K. B. 797 ; 
129 L. T. 419 ; 87 J. P. 100 ; 39 T. L. R. 487 ; 
27 Cox, O. C. 433 ; sub nom . O’Brien v. Secretary 
of State for Home Affairs (No. 2), 07 Sol. Jo. 
653, C. A. ; revsg. S. C. sub nom . Ex p. O’Brien, 
39 T. L. R. 413, D. C. ; subsequent proceedings , sub 
nom . Secretary of State for Home Affairs v. 
O’Brien, 11923] A. C. 003, H. L. 

714 . Transference of liabilities of British 

Government to Irish Free State.] — During the war 


the Board of Trade undertook to bear the cost of 
replacing certain rails & sleepers which were to be 
removed from a railway belonging to the sup- 
pliants in Southern Ireland & which were to be 
used elsewhere in Southern Ireland to provide 
traffic accommodation required under war-time 
conditions. In 1922, while the contract was still 
executory, the Ministry of Transport, which had 
succeeded the Board of Trade, disclaimed any 
liability to the suppliants : — Held : the effect of 
the legislation creating the Irish Free State was 
that the liabilities of the British Govt, under the 
contract were transferred to the Govt, of the Irish 
Free State, so that the suppliants could not 
maintain a petition of right for a declaratory judg- 
ment as to the liability of the Ministry of Trans- 
port, since the petition must be treated as em- 
bodying a claim against the British Exchequer 
only. — Great Southern & Western Ry. Co. v. 
R. (1923), 40 T. L. R. 98. 

715. Appeals from to Judicial Committee — 
Looked at from dominion point of view — When 
special leave to appeal granted.] — The Judicial 
Committee will look at appeals from the Irish 
Free State from the point of view of the Dominions, 
& will not give leave to appeal unless the case 
involves some great principle of wide public 
interest.— Hull v . McKenna (1923), 07 Sol. Jo. 
807, P. C. 

716. Liability to give security for costs — Resident 
In position of foreigner.] — A pltf., who is resident 
in the Irish Free State & who has no assets in 
England, is in the position of a foreigner with 
regard to‘ liability to give security for costs, 
inasmuch as the effect of Irish Free State (Conse- 
quential Provisions) Act, 1922 (session 2) (c. 2), 
s. 1 (1), & of Irish Free State Constitution Act, 
1922 (session 2) (c. 1), s. 1, & art. 73 of the Schedule, 
is that Judgments Extension Act, 1808 (c. 54), 
has ceased to have operation in the Irish Free 
State. — Wakely v. Triumph Cycle Co., Ltd. 
(1923), 40 T. L. R. 15 ; 08 Sol. .lo. 117, C. A. 

Removal for trial in Ireland — Crime committed 
in Ireland — Notwithstanding Habeas Corpus Act.] 
— See Crown Practice, Vol. XVI., p. 253, 
No. 543. 

Judicial Committee of the Privy Council, see, 
generally , Part IX. 


Notes on Canadian Constitutional Cases* 


Distribution of powers between Dominion & 
Provincial Legislatures — In general.] — The legis- 
lative jurisdiction of the Dominion is generally 
contained in B. N. A. Act, 1807, s. 91, & of the 
Provinces in sect. 92 of the same Act. 

Temperance legislation, by means of a uniform 
law throughout the Dominion, relates to 4 4 Peace, 
order & good government ” under sect. 91 & not to 
44 Property & Civil Rights ” under sect. 92. — 
Russell v. R. (1882), 7 App. Cas. 829. 

Subjects, which under one aspect fall under 
sect. 92, may in another aspect fall within sect. 91. 
Liquor Licence Act of Ontario held to be intra 
vires . — Hodge t\ R. (1883), 9 App. Cas. 117. 


The incorporation of companies with power to 
carry on business throughout the Dominion is vested 
solely in the Dominion. — Colonial Building 
Association v. Quebec (1883), 9 App. Cas. 157. 

Dominion legislation respecting pre-confedera- 
tion. Liquor legislation held ultra vires , but its 
own prohibitory provisions where duly brought 
into operation held intra vires . — A.-G. of Ontario 
v . A.-G. of Dominion, [1890] A. C. 348. 

Provincial legislation requiring brewers & 
distillers to obtain licenses to sell wholesale within 
the province held intra vires . — Brewer* & 
Maltsters Association v, A.-G. for Ontario, 
[1897] A. C. 231. 


* Prepared by E. R. Cameron, Esq., K.C., Registrar of the Supreme Court of Canada. 
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Provincial legislation for suppression of liquor 
traffic held infra vires . — A.-G. for Manitoba v. 
Manitoba License Holders Association, [1902] 
A. C. 73. 

Dominion legislation authorising a telephone 
company to interfere with provincial streets & 
highways held intra vires . — Toronto v. Bell 
Telephone Co., [1006] A. C. 62. 

Dominion legislation although ancillary only to 
railway legislation & although affecting property 
& civil rights of a province may be intra vires . — 
Grand Trunk Railway v. A.-G. of Canada, 
[1907] A. C. 65. 

Dominion legislation prohibiting importation 
of intoxicating liquors in provinces where sale is 
forbidden by provincial law declared intra vires . — 
Gold Seal, Limited v. A.-G. of Alberta (1921), 
62 S. C. R. 424. 

Provincial legislation purporting to preclude 
Dominion trading companies from carrying on 
their business in a province unless registered 
thereunder & subjecting such companies to 
penalties for so carrying on business held ultra 
vires. — Great West Saddlery Company r. R., 
[1921] 2 A. C. 91 ; reversing (1919), 69 S. C. R. 45. 

A Provincial Act prohibited within the province 
the keeping for sale or sale of liquor except liquor 
kept for export & in certain other cases held 
intra vires. — Canadian Pacific Wine Co. v. 
Tuley, [1921] 2 A. C. 417. 

Provincial legislation with respect to the sale of 
intoxicating liquor which preserves the exclusive 
power of the Dominion held not ultra vires , 
although it provided a penalty. — R v. Nat. Bell 
Liquors, Ltd., [1922] 2 A. C. 128. 

Provincial legislation imposing a tax on liquor 
kept for export is indirect taxation & ultra vires . — 
Security Export Co. v. Hetherington, [1923J 
S. C. R. 539. (Leave to appeal granted by the 
Privy Council, Aug. 29, 1923.) 

Dominion legislation passed by reason of the 
existence of war may extend to matters normally 
under legislative control of a province under power 
to make laws for “ Peace, order <& good govern- 
ment.’ ’ — F ort Frances Pulp & Paper Co. v. 
Manitoba Free Press Co., [1923] A. C. 695. 
See, also. Re Grey (1918), 57 S. C. li. 150. 

Education, B. N. A. Act, 1867, s. 93.] — See Win- 
nipeg v. Barrett, [1892] A. C. 445 ; Brophy v. 
A.-G. of Manitoba, [1895] A. C. 202 ; Regina 
Public School District v. Gratton Sep a baits 
School District (1915), 50 S. C. R. 589 ; Trus- 
tees R. C. Separate Schools of Ottawa v. 
MacKell, [1917] A. C. 62; Trustees R. C. 
Separate Schools of Ottawa v. Ottawa, [1917] 
A. C. 76 ; Trustees R. C. Separate Schools of 
Ottawa v. Quebec Bank, [1920] A. C. 230. 

Precious Metals & Royalties, B. N. A. Act, 1867, 
s. 109.] — A.-G. of Ontario v . Mercer (1883), 
8 App. Cas. 767 ; A.-G. of British Columbia 
v. A.-G. of Canada (1889), 14 App. Cas. 295 ; 
St. Catherines Milling Co. v . R. (1888), 14 
App. Cas. 46 ; A.-G. of Dominion v . A.-G. of 
Ontario, [1897] A. C. 199 ; Ontario Mining Co. 
v. Seybold, [1903] A. C. 73. 

Dominion & Provincial Property not liable to 
taxation, B. N. A. Act, 1867, s. 125.] — Smith v . 
Vermilion Hills Council, [1916] 2 A. C. 569 ; 
A.-G. of British Columbia v . A.-G. of Canada 
(1922), 64 S. C. R. 377. 

Legislative power of the Dominion.] — Russell 
v. R. (1882), 7 App. Cas. 829, as explained A.-G. 
for Ontario v. A.-G. of Canada, [1896] A. C. 346. 

Regulation of Trade & Commerce, B. N. A. Act, 
1867, s. 91, sub-s. 2.] — Dominion legislation autho- 


rising a Board of Commerce created by another 
act to restrain certain trade combinations held 
ultra vires as interfering with Property & Civil 
Rights. — Re Board of Commerce Act, [1922] 1 
A. C. 191 ; an appeal from (1920), 60 S. 0. R. 
456, where the ct. was equally divided in opinion. 

Navigation & Shipping, B. N. A. Act, 1867, 
S. 91, sub-s. 10.] — Workmen’s Compensation Board 
& Canadian Pacific Railway, [1920] A. C. 184. 
See , also , Paquet v. Corporation of Pilots of 
Quebec, [1923] A. C. 1029. 

Sea Coast & Inland Fisheries, B. N. A. Act, 
1867, 8.91, sub-s. 12.] — Held : that sect. 91 gives 
Dominion no proprietory rights but a tax by way 
of licence may be valid. — A.-G. for Dominion v. 
A.-G. for Ontario, Quebec & N. S., [1898] A. C. 
700 ; the Provincial legislature of Quebec has not 
power to grant exclusive rights of fishing in tidal 
waters. — A.-G. for Canada v. A.-G. for Quebec, 
[1921] 1 A. C. 413. See, also, A.-G. for B. C. v. 
A.-G. for Canada, [1914] A. C. 153. 

Banking, B. N. A. Act, 1867, s. 91, sub-s. 16.] — 
Dominion Bank Act held intra vires. — Tennant v. 
Union Bank, [1894] A. C. 31. 

Bankruptcy & Insolvency, B. N. A. Act, 1867, 
s. 91, sub-s. 21 .] — Voluntary assignments for benefit 
of creditors are not governed by this section but 
are intra vires of Province under Property & Civil 
Rights. — A.-G. for Ontario v. A.-G. for 
Dominion, [1891] A. C. 189. See, also, Cushing 
v. Dupuy (1880), 5 App. Cas. 409. 

Naturalisation & Aliens, B. N. A. Act, 1867, 
s. 91, sub-s. 25.] — Provincial legislation prohibi ing 
aliens working in certain mines held ultra vires. — 
Union Colliery Co. v. Bryden, [1899] A. C. 

580. Provincial legislation providing that no 
Chinese or J apanese should be employed on 
government contracts held ultra vires. — Re 
Employment of aliens (1921), 63 8. C. R. 293. 
(Appeal to the P. C. dismissed, Oct. 20, 1923.) 
Provincial legislation determining whether a 
grantee or licensee of provincial property should 
or should not employ persons of a certain race may 
be intra vires notwithstanding the legislative 
jurisdiction vested in the Dominion respecting 
“ Naturalisation & Aliens.” — Brooks-Bidlake 
v. A.-G. for B. C., [1923] A. C. 450 ; affirming 
(1921), 63 8. C. It. 466. Provincial legislation 

rohibiting white female labour in places of 
usiness managed by aliens held intra vires. — 
Quonu Wing v. R. (1914), 49 S. C. R. 440. 
Dominion legislation for deporting aliens held 
mira vires. — A.-G. for Canada v. Cain, [1906] 
A. C. 542. Provincial legislation providing that 
aliens should not vote at elections held intra 
vires . — Cunningham v. Tomey Homma, [1903] 
A. C. 151. 

Marriage & Divorce, B. N. A. Act, 1867, s. 91, 
sub-s. 26.] — Powers of the Dominion determined. — 
Re Marriage Reference, [1912] A. C. 880. 

The Criminal Law, B. N* A. Act, 1867, s« 91, 
sub-s. 27.] — Provincial legislation respecting Sun- 
day observance held ultra vires. — St. Prosper 
v. Rodrigue (1917), 56 8. C. R. 157. Legislation 
to prohibit on 8unday the performance of work & 
labour, transaction of business, engaging in sport 
for gain, or keeping open places of entertainment 
is within the jurisdiction of the Parliament of 
Canada. — Re Legislation respecting abstention 
from Labour on 8unday, (1905), 35 8. C. It. 

581. (Leave to appeal to P. C. refused, July 26, 
1905.) — A.-G. for Ontario v. Hamilton Street 
Railway, [1903] A. C. 624 followed. 

Railways & steamships — Exception to, B. N. A, 
Act, 1867, s. 92, sub-s. 10.] — Certain Provincial 
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Dependencies, 


legislation affecting a Dominion Bailway held infra 
vires . — Can, Pao. ky. Co. v. Bonsecours, [1899] 
A. O. 807. Certain Provincial legislation affecting 
a Dominion Railway requiring proper fences to 
be erected held ultra vires . — Madden v. Nelson 
& Fort Sheppard Railway, [1899] A. 0. 620. 
Dominion legislation providing for an order 
directing certain measures to be taken for safe- 
guarding the reaps. * railway & for protecting the 
public held infra vires . — Toronto v. Can. Pac. 
Ry. Co., [1908] A. C. 64. Dominion legislation 
subjecting provincial railways (although not 
declared to be for the general advantage of 
Canada) to provisions which relate to through 
traffic held ultra vires . — Montreal v. Montreal 
Street Railway, [1912] A. 0. 332 ; affirming 
(1910), 43 S. 0. R. 197. Provincial legislation in 
the matter of railways held ultra vires . — A.-G. 
op Alberta v . A.-G. for Canada, [1916] A. 0. 361 ; 
affirming (1913), 48 S. C. R. 9. See , also , British 
Columbia Electric Railway v. Vancouver, 
Victoria Railway, [1914] A. 0. 1007 ; Toronto 
& Niagara Co. v. North Toronto, [1921] A. C. 
834. 

Amendment of Constitution, B. N. A. Act, 
1867, 8. 92, sub-s. 1.] — Provincial legislation under 
this sub-section considered. — Re Initiative & 
TtEFERENDUM Act, [1919] A. C. 936. 

Direct Taxation, B. N. A. Act, 1867, s. 92, sub-s. 2.] 
— A provincial Act imposing a tax upon certain 
policies of insurance held ultra vires. — A.-G. op 
Quebec v . Queen Insurance Co. (1878), 3 App. 
Cas. 1090. See, also , Dow v. Black (1876), 
L. R. 0 P. 0. 272. — A.-G. op Quebec v . Reed 
( 1884), 10 App. Cas. 14 1. 

Direct taxation on certain Commercial Cor- 
porations carrying on business in a province held 
infra vires of the province. — B ank op Toronto 
V. Lambe (1887), 12 App. Cas. 675. 

Succession Duties.] — Taxes imposed on movable 
property by the Quebec Succession Duty Act of 
1892, have no application to items which formed 
part of a succession devolving under the law of 
Ontario. — L ambe v . Manuel, [1903] A. C. 08. 

A provincial statute cannot levy a succession 
duty tax on property locally situate outside the 
province. — W oodruff v. A.-G. for Ontario, 
[1908] A. O. 508. 

Provincial legislation in the matter of suc- 


cession duties held ultra vires . — Cotton v. R., 
[1914] A. C. 170. 

A provincial act, which imposed succession 
duties in respect of property outside the Province 
upon the death of the owner domiciled within it, 
was held ultra vires the legislative power of the 
province. — Burland v . R., [1922] A. C. 215. 

See , also, as to maxim mobilia sequunter personam. 
— Smith v. Provincial Treasurer op Nova 
Scotia (1919), 58 S. C. R. 570. Also as to situs 
of property. — Royal Trust v . Minister of 
Finance of B. C. (1919), 27 B. C. R. 269 ; reversed 
(1920), 01 S. C. R. 127 ; restored, [1922] 1 A. 0. 67. 

Other legislation imposing succession duties 
upon transmission of movable property outside 
the Province held infra vires. — Barthe v. Alleyn - 
Sharple8 (1920), 60 S. C. R. 1 ; affirmed , [1922] 
1 A. C. 215. See, also , Boyd v . A.-G. op B. C. 
(1917), 54 S. C. R. 532, where property in the 
Province but owner domiciled elsewhere. 

Patents of procedure, B. N. A. Act, 1867 s. 92, 
sub-ss. 1, 4, 14.] — Provincial legislation cc 3rring 
patents giving precedence to members of 3 Bar 
held intra vires. — Re Queen's Counsel, 1898] 
A. C. 247. 

Property & Civil Rights, Including rights arising 
out of contract, B. N. A. Act, 1867, s. 92, sub-s. 13.] 

— A provincial policy of Insurance Act held 
intra vires . — Citizens’ Insurance Co. v. Parsons 
(1881), 7 App. Cas. 96. Certain Dominion 

legislation, re Insurance, held ultra vires . — A.-G. 
for Canada v. A.-G. for Alberta, [1916] 1 A. C. 
588. Certain Provincial legislation in the matter 
of the incorporation of companies held ultra vires . — 
John Deere Plqw Co. v. Wharton, [1915] A. 0. 
320. Dominion legislation, re Incorporation of 
Companies discussed. — A.-G. of Ontario v. 
A.-G. for Canada, [1910] 1 A. C. 698 ; on appeal 
from (1913), 48 S. C. R. 331. A Provincial legis- 
lature cannot enact laws imposing taxation or 
requiring licences which would sterilise or destroy 
the capacities & powers which the Dominion has 
validly conferred. — Great West Saddlery Com- 
pany v. R., [1921] 2 A. O. 91 ; reversing (1919), 
59 S. C. It. 19. A Provincial statute which 
authorised a judge to order the closing of a 
disorderly house is intra vires , as it deals with 
property & civil rights. — Bedard v. A.-G. of 
Quebec, [1923] S. C. It. 081. 


DEPOSITION. 

See Criminal Law and Procedure ; Evidence. 
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